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111TH CONGRESS
1ST SESSION H . R.

A W N B

To enact certain laws relating to the environment as title 55, United States
Code, “Environment’’.

IN THE HOUSE OF REPRESENTATIVES

, 2009

Mr. CONYERS (for himself and ) introduced the

following bill; which was referred to the Committee on the Judiciary

A BILL

To enact certain laws relating to the environment as title 55, United States

Code, “Environment”.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled,
SECTION 1. TABLE OF CONTENTS.
The table of contents for this Act is as follows:

Sec. 1. Table of contents.
Sec. 2. Purpose; conformity with original intent.
Sec. 3. Enactment of title 55, United States Code.
Sec. 4. Conforming amendments to positive law provisions of the United States Code.
Sec. 5. Conforming amendments to non-positive law provisions of the United States Code.
Sec. 6. Transitional and savings provisions.
Sec. 7. Repeals.
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SEC. 2. PURPOSE; CONFORMITY WITH ORIGINAL INTENT.

(a) PURPOSE.

The purpose of this Act is to codify certain existing laws
relating to the environment as a positive law title of the United States Code.
(b) CONFORMITY WITH ORIGINAL INTENT.—In the codification of laws
by this Act, the intent is to conform to the understood policy, intent, and
purpose of Congress in the original enactments, with such amendments and
corrections as will remove ambiguities, contradictions, and other imperfec-
tions, in accordance with section 205(¢)(1) of House Resolution No. 988,
93d Congress, as enacted into law by Public Law 93-554 (2 U.S.C.
285b(1)).
SEC. 3. ENACTMENT OF TITLE 55, UNITED STATES CODE.

Title 55, United States Code, “Environment”, is enacted as follows:

TITLE 55— ENVIRONMENT
Subtitle I—General Provisions

Chap. Sec.
10T, DEfINITIONS oooiiiiiiiiiiiee ettt e et e e et e e e et eeeeenaaeee e 10101
103.  Environmental Protection Agency . 10301
105.  National Environmental Policy ........ 10501
107.  Environmental Quality Improvement ............cccocoeviviiiiniiiiiiiiicicie e 10701
109. Environmental Research, Development, and Demonstration .............cccooeenne 10901
115, MISCEIANCOUS weeiiiiiiiiieiiie ettt ettt et eeae s 11501

Subtitle II—Air
Subdivision 1—General Provisions
20T, DEFINTEIOTIS coviiiiiiiiiiie ettt e ettt e et e e et e e e e ee e 20101
203.  Administrative and Procedural Provisions . 20301
205, MISCEIIANCOUS ..eiiiiieiiiiiiii ettt et et e 20501
Subdivision 2—Air Pollution Prevention and
Control
211, Air Quality and Emission Limitations ..., 21101
213. Prevention of Significant Deterioration of Air Quality .........ccccoveiiiininininns 21301
215.  Plan Requirements for Nonattainment Areas .........ccccooeceevveiinieenieenieenieennnn. 21501
Subdivision 3—Emission Standards for Moving
Sources
221.  Motor Vehicle Emission and Fuel Standards ..........cccooooviiiiniiniiiiine 22101
223, Aircraft Emission Standards ................... 22301
225, Clean Fuel VEIICIES ...ioiviiiiiiiiiiiiiie et 22501

Subdivision 4—Noise Pollution
L TR S et 23101
Subdivision 5—Acid Deposition Control
233, Acid Deposition Control ... 23301
Subdivision 6—Permits

235, POIMITS oottt ettt e e e e e e 23501
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Subdivision 7—Stratospheric Ozone Reduction

237.  Stratospheric Ozone Reduetion ..o 23701
DIVISION B—MISCELLANEOUS

251.  Provision Enacted by the Energy Security Act ......oooevviiiiiiiiiiiiiiicciee, 25101

253.  Provisions Enacted by Public Law 101-549 (Commonly Known as the Clean 25301
Air Act Amendments of 1990).

255.  Provision Enacted by the National Highway System Designation Act of 25501
1995.

257.  Provision Enacted by the Transportation Equity Act for the 21st Century 25701
259.  Provision Enacted by the Departments of Veterans Affairs and Housing and 25901
Urban Development, and Independent Agencies Appropriations Act, 2004.

261.  Provisions Enacted by the Energy Policy Act of 2005 ..o 26101

Subtitle I—General Provisions
CHAPTER 101—DEFINITIONS

Sec.
10101.  Definitions.
10102. Environmental law.

§10101. Definitions
In this title:
(1) ADMINISTRATOR.—The term ‘“Administrator” means the Admin-
istrator of the Environmental Protection Agency.
(2) EPA.—The term “EPA” means the Environmental Protection
Agency.
§10102. Environmental law
The inclusion in this title or exclusion from this title of any provision of
law has no bearing on whether that provision is a provision of environmental

law within the meaning of that term as used in any provision of law.

CHAPTER 103—ENVIRONMENTAL PROTECTION AGENCY

13
14
15
16
17
18
19

Sec.
10301. Establishment.
10302.  Administrator.
10303. Deputy Administrator.
10304. Assistant Administrators.
10305.  Functions.
10306. Office of Criminal Investigations.
10307.  Civil investigators.
10308. National Enforcement Training Institute.
§10301. Establishment
There is established the Environmental Protection Agency.
§10302. Administrator
(a) IN GENERAL.—There shall be at the head of EPA the Administrator
of the Environmental Protection Agency.
(b) APPOINTMENT.—The Administrator shall be appointed by the Presi-

dent by and with the advice and consent of the Senate.
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§10303. Deputy Administrator

(a) IN GENERAL.

There shall be in EPA a Deputy Administrator of the
Environmental Protection Agency.
(b) APPOINTMENT.—The Deputy Administrator shall be appointed by the
President by and with the advice and consent of the Senate.
(¢) Funcrions.—The Deputy Administrator shall—
(1) perform such functions as the Administrator shall from time to
time assign or delegate; and
(2) act as Administrator during the absence or disability of the Ad-
ministrator or in the event of a vacancy in the office of Administrator.
§10304. Assistant Administrators

(a) IN GENERAL.—

(1) NUMBER OF ASSISTANT ADMINISTRATORS.—Except as provided
in subsection (b), there shall be in EPA not to exceed 5 Assistant Ad-
ministrators of the Environmental Protection Agency.

(2) APPOINTMENT.—An Assistant Administrator shall be appointed
by the President by and with the advice and consent of the Senate.

(3) FuncTIiONS.—An Assistant Administrator shall perform such

functions as the Administrator shall from time to time assign or dele-

cate to the Assistant Administrator.

(b) ADDITIONAL ASSISTANT ADMINISTRATORS.
(1) IN GENERAL.—The President, by and with the advice and eon-
sent of the Senate, may appoint 3 Assistant Administrators of the En-
vironmental Protection Agency in addition to—
(A) the 5 Assistant Administrators provided for in subsection
(a);
(B) the Assistant Administrator provided by section 26(g) of
the Toxic Substances Control Act (15 U.S.C. 2625(g)); and
(C) the Assistant Administrator provided by section 307(b) of
the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (42 U.S.C. 6911a).

(2) DuTIES.

An  Assistant Administrator appointed under para-
graph (1) shall perform such duties as the Administrator may pre-
seribe.

§10305. Functions

(a) IN GENERAL.—In addition to any function assigned specifically to the

Administrator under any other provision of law, the Administrator shall per-

form the following functions:

(1) The functions that, before December 2, 1970, were vested by law

in the Secretary of the Interior and the Department of the Interior and
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administered by the Gulf Breeze Biological Laboratory of the Bureau
of Commercial Fisheries at Gulf Breeze, Florida.

(2) The function of conducting investigations, studies, surveys, re-
search, and analyses relating to ecological systems.

(3) The functions that, before December 2, 1970, were vested by law
in the Seeretary of Agriculture and the Department of Agriculture and
were administered through the Environmental Quality Branch of the
Plant Protection Division of the Agricultural Research Service.

(4) Such functions as are incidental to or necessary for the perform-
ance by or under the Administrator of the functions deseribed in para-
eraphs (1) to (3), including authority provided by law to prescribe reg-
ulations relating primarily to the functions.

(b) PERFORMANCE OF FUNCTIONS.

The Administrator may from time
to time make such provisions as the Administrator considers appropriate au-
thorizing the performance of any of the functions of the Administrator by
any other officer, or by any organizational entity or employee, of EPA.

§10306. Office of Criminal Investigations

(a) HEAD OF OFFICE.—The head of the Office of Criminal Investiga-
tions—

(1) shall be a position in the competitive service (as defined in sec-
tion 2102 of title 5) or a career reserved position (as defined in section
3132(a) of that title); and

(2) shall report directly, without intervening review or approval, to

the Assistant Administrator for Enforcement.

(b) CRIMINAL INVESTIGATORS.—There shall be assigned to the Office of
Criminal Investigations not fewer than 200 criminal investigators.
§10307. Civil investigators

The Administrator shall assign to assist the Office of Enforcement in de-
veloping and prosecuting civil and administrative actions and carrying out
its other functions a number of eivil investigators that is at least 50 greater
than the number of civil investigators so assigned on November 16, 1990.
§10308. National Enforcement Training Institute

(a) IN GENERAL.—The Administrator shall establish within the Office of
Enforcement the National Enforcement Training Institute.

(b) FuncTioNn.—It shall be a function of the Institute to train Federal,
State, and local lawyers, inspectors, civil and eriminal investigators, and
technical experts in the enforcement of the Nation’s environmental laws.

CHAPTER 105—NATIONAL ENVIRONMENTAL POLICY

Subchapter I—Purposes

Sec.
10501. Purposes.
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Subchapter II—Policies and Goals

10511.  Declaration of national environmental policy.

10512.  Interpretation of policies, regulations, and public laws; actions by Federal agencies.

Subchapter III—Council on Environmental Quality

10521.  Definition of Couneil.

10522.  Establishment.

10523.  Employment of personnel, experts, and consultants.

10524. Duties and functions.

10525.  Consultation with Citizens” Advisory Committee on Environmental Quality and other
representatives.

10526. Full-time service; compensation.

10527, Acceptance of travel reimbursement.

10528.  Expenditures for international activities.

10529.  Authorization of appropriations.

Subchapter I—Purposes
§10501. Purposes
The purposes of this chapter are—

(1) to declare a national policy that will encourage productive and
enjoyable harmony between man and his environment;

(2) to promote efforts that will prevent or eliminate damage to the
environment and biosphere and stimulate the health and welfare of
man;

(3) to enrich the understanding of the ecological systems and natural
resources important to the Nation; and

(4) to establish a Council on Environmental Quality.

Subchapter II—Policies and Goals

§10511. Declaration of national environmental policy

(a) IN GENERAL.—Congress, recognizing the profound impact of man’s
activity on the interrelations of all components of the natural environment,
particularly the profound influences of population growth, high-density ur-
banization, industrial expansion, resource exploitation, and new and expand-
ing technological advances, and recognizing further the eritical importance
of restoring and maintaining environmental quality to the overall welfare
and development of man, declares that it is the continuing policy of the
Federal Government, in cooperation with State and local governments, and
other concerned public and private organizations, to use all practicable
means and measures, including financial and technical assistance, in a man-
ner calculated to foster and promote the general welfare, to create and
maintain conditions under which man and nature can exist in productive
harmony, and fulfill the social, economic, and other requirements of present
and future generations of Americans.

(b) RESPONSIBILITY OF THE FEDERAL GOVERNMENT.—To carry out the
policy set forth in this chapter, it is the continuing responsibility of the Fed-

eral Government to use all practicable means, consistent with other essential
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considerations of national policy, to improve and coordinate Federal plans,

functions, programs, and resources to the end that the Nation may:

(1) fulfill the responsibilities of each generation as trustee of the en-
vironment for suceeeding generations;

(2) ensure for all Americans safe, healthful, productive, and esthet-
ically and culturally pleasing surroundings;

(3) attain the widest range of beneficial uses of the environment
without degradation, risk to health or safety, or other undesirable and
unintended consequences;

(4) preserve important historie, cultural, and natural aspects of our
national heritage, and maintain, wherever possible, an environment that
supports diversity and variety of individual choice;

(5) achieve a balance between population and resource use that will
permit high standards of living and a wide sharing of life’s amenities;
and

(6) enhance the quality of renewable resources and approach the
maximum attainable recycling of depletable resources.

(¢) HEALTHFUL ENVIRONMENT; RESPONSIBILITY OF KACH PERSON.—
Congress recognizes that each person should enjoy a healthful environment
and that each person has a responsibility to contribute to the preservation
and enhancement of the environment.

§10512. Interpretation of policies, regulations, and public
laws; actions by Federal agencies

(a) IN GENERAL.—Congress authorizes and directs that, to the fullest ex-

tent possible
(1) the policies, regulations, and public laws of the United States
shall be interpreted and administered in accordance with the policies
set forth in this chapter; and
(2) all Federal agencies shall—

(A) utilize a systematie, interdisciplinary approach that will en-
sure the integrated use of the natural and social sciences and the
environmental design arts in planning and in decisionmaking that
may have an impact on the human environment;

(B) identify and develop methods and procedures, in consulta-
tion with the Council on Environmental Quality, that will ensure
that presently unquantified environmental amenities and values
may be given appropriate consideration in decisionmaking along
with economic and technical considerations;

(C) include in every recommendation or report on proposals for

legislation and other major Federal actions significantly affecting
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the quality of the human environment, a detailed statement by the
responsible official on—

(1) the environmental impact of the proposed action;

(ii) any adverse environmental effects that cannot be avoid-
ed should the proposal be implemented;

(i11) alternatives to the proposed action;

(iv) the relationship between local short-term uses of the
environment and the maintenance and enhancement of long-
term productivity; and

(v) any irreversible and irretrievable commitments of re-
sources that would be involved in the proposed action should
it be implemented.

(D) study, develop, and deseribe appropriate alternatives to rec-
ommended courses of action in any proposal that involves unre-
solved conflicts concerning alternative uses of available resources;

() recognize the worldwide and long-range character of envi-
ronmental problems and, where consistent with the foreign policy
of the United States, lend appropriate support to initiatives, reso-
lutions, and programs designed to maximize international coopera-
tion in anticipating and preventing a decline in the quality of man-
kind’s world environment;

(I') make available to States, counties, municipalities, institu-
tions, and individuals advice and information useful in restoring,
maintaining, and enhancing the quality of the environment;

(&) initiate and utilize ecological information in the planning
and development of resource-oriented projects; and

(I) assist the Council on Environmental Quality.

(b) DETAILED STATEMENTS.—

(1) IN GENERAL.—Prior to making any detailed statement under
subsection (a)(2)(C), the responsible Federal official shall consult with
and obtain the comments of any Federal agency that has jurisdiction
by law or special expertise with respect to any environmental impact
involved.

(2) AvAtLABILITY.—Copies of the statement and the comments and
views of the appropriate Federal, State, and local agencies, which are
authorized to develop and enforce environmental standards—

(A) shall be made available to the President, the Council on En-
vironmental Quality, and the public as provided by section 552 of
title 5; and

(B) shall accompany the proposal through the existing agency

review processes;
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(3) DETAILED STATEMENT PREPARED BY STATE AGENCY OR OFFI-
CIAL.—

(A) IN GENERAL.—Any detailed statement required under sub-
section (a)(2)(C) for any major Federal action funded under a
program of grants to States shall not be deemed to be legally in-
sufficient solely by reason of having been prepared by a State
agency or official, if—

(i) the State agency or official has statewide jurisdiction
and has the responsibility for the action;

(i1) the responsible Federal official furnishes guidance and
participates in the preparation;

(ii1) the responsible Federal official independently evaluates
the statement prior to its approval and adoption; and

(iv) the responsible Federal official provides early notifica-
tion to, and solicits the views of, any other State or any Fed-
eral land management entity of any action or any alternative
thereto that may have significant impacts on the State or af-
fected Federal land management entity and, if there is any
disagreement on the impacts, prepares a written assessment
of the impacts and views for incorporation into the detailed
statement.

(B) EFFECT OF PROCEDURES.

The procedures under this
paragraph shall not relieve the Federal official of the official’s re-
sponsibilities for the scope, objectivity, and content of the entire
statement or of any other responsibility under this chapter, and
this paragraph does not affect the legal sufficiency of statements
prepared by State agencies with less than statewide jurisdiction.

(¢) CERTAIN ACTIVITIES NOT A MAJOR FEDERAL ACTION.—The licens-
ing of a launch vehicle or launch site operator (including any amendment,
extension, or renewal of the license) under chapter 701 of title 49 shall not

be considered a major Federal action for purposes of subsection (a)(2)(C)

if—

(1) the Department of the Army has issued a permit for the activity;
and
(2) the Army Corps of Engineers has found that the activity has no
significant impact.
(d) NECESssITY OoF MiniTAry Low-LEVEL FricoT TraINING To Pro-
Noth-

TECT NATIONAL SECURITY AND ENHANCE MILITARY READINESS.
ing in this chapter (including regulations implementing this chapter) shall
require the Secretary of Defense or the Secretary of a military department

to prepare a programmatic nationwide environmental impact statement for
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low-level flight training as a precondition to the use by the Armed Forces
of an airspace for the performance of low-level training flights.

(e) EFFECT OF SECTION.—Nothing in this section shall in any way affect

the specific statutory obligations of any Federal agency
(1) to eomply with eriteria or standards of environmental quality;
(2) to coordinate or consult with any other Federal or State agency;
or
(3) to act or refrain from acting contingent on the recommendations
or certification of any other Federal or State agency.
Subchapter III—Council on Environmental Policy
§10521. Definition of Council

In this subchapter, the term “Counecil” means the Council on Environ-
mental Quality established under section 10522 of this title.
§10522. Establishment

(a) IN GENERAL.—There is created in the Executive Office of the Presi-
dent a Council on Environmental Quality.

(b) MEMBERSHIP.—The Council shall be composed of 3 members who
shall be appointed by the President to serve at the pleasure of the Presi-
dent, by and with the advice and consent of the Senate.

(¢) CHAIRMAN.—The President shall designate one of the members of the
Council to serve as Chairman.

(d) QUALIFICATIONS.—Each member shall be an individual who, as a re-

sult of the individual’s training, experience, and attainments, is exception-
ally well qualified to—
(1) analyze and interpret environmental trends and information of
all kinds;
(2) appraise programs and activities of the Federal Government in
light of the policy set forth in subchapter II;
(3) be conscious of and responsive to the scientifie, economic, social,
esthetie, and cultural needs and interests of the Nation; and
(4) formulate and recommend national policies to promote the im-
provement of the quality of the environment.

§10523. Employment of personnel, experts, and consultants

(a) OFFICERS AND EMPLOYEES.—The Counecil may employ such officers
and employees as may be necessary to carry out its functions under this
chapter.

(b) EXPERTS AND CONSULTANTS.

The Council may employ and fix the
compensation of such experts and consultants as may be necessary for the
carrying out of its functions under this chapter, in accordance with section
3109 of title 5 (but without regard to the last sentence of subsection (b)

of that section).
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(¢) VOLUNTARY AND UNCOMPENSATED SERVICES.—Notwithstanding sec-
tion 1342 of title 31, the Council may accept and employ voluntary and un-
compensated services in furtherance of the purposes of the Council.
§10524. Duties and functions
It shall be the duty and function of the Council
(1) to—

(A) gather timely and authoritative information concerning the

conditions and trends in the quality of the environment, both cur-
rent and prospective;

(B) analyze and interpret that information for the purpose of
determining whether those conditions and trends are interfering,
or are likely to interfere, with the achievement of the policy set
forth in subchapter II; and

(C) compile and submit to the President studies relating to
those conditions and trends;

(2) to—

(A) review and appraise the various programs and activities of
the Federal Government in licht of the policy set forth in sub-
chapter II for the purpose of determining the extent to which
those programs and activities are contributing to the achievement
of that policy; and

(B) make recommendations to the President with respect there-
to;
(3) to develop and recommend to the President national policies to

foster and promote the improvement of environmental quality to meet
the conservation, social, economic, health, and other requirements and
goals of the Nation;
(4) to conduct investigations, studies, surveys, research, and analyses
relating to environmental quality;
(5) to—
(A) document and define changes in the natural environment,
including the plant and animal systems; and
(B) accumulate necessary data and other information for a con-
tinuing analysis of those changes or trends and an interpretation
of their underlying causes;
(6) to report at least once each year to the President on the state
and condition of the environment; and
(7) to make and furnish such studies, reports thereon, and recom-
mendations with respect to matters of policy and legislation as the

President may request.
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§10525. Consultation with Citizens’ Advisory Committee on
Environmental Quality and other representatives
In exercising its powers, functions, and duties under this chapter, the
Council shall—

(1) consult with such representatives of science, industry, agri-
culture, labor, conservation organizations, State and local governments
and other groups, as the Council considers advisable; and

(2) utilize, to the fullest extent possible, the services, facilities, and
information (including statistical information) of public and private
agencies and organizations, and individuals, in order that duplication
of effort and expense may be avoided, thus ensuring that the Council’s
activities will not unnecessarily overlap or conflict with similar activities
authorized by law and performed by established agencies.

§10526. Full-time service; compensation

(a) FULL-TIME SERVICE.—A member of the Council shall serve full time.

(b) COMPENSATION.—
(1) CHAIRMAN.—The Chairman of the Council shall be compensated
at the rate provided for Level II of the Executive Schedule Pay Rates
(5 U.S.C. 5313).

(2) OTHER MEMBERS.—A member of the Council other than the

Chairman shall be compensated at the rate provided for Level IV of
the Executive Schedule Pay Rates (5 U.S.C. 5315).
§10527. Acceptance of travel reimbursement
The Council may accept reimbursement from any private nonprofit orga-
nization or from any Federal, State, or local government agency for the rea-
sonable travel expenses incurred by an officer or employee of the Council
in connection with the officer or employee’s attendance at any conference,
seminar, or similar meeting conducted for the benefit of the Council.
§10528. Expenditures for international activities
The Council may make expenditures in support of its international activi-
ties, including expenditures for—
(1) international travel;
(2) activities in implementation of international agreements; and
(3) the support of international exchange programs in the United
States and in foreign countries.
§10529. Authorization of appropriations
There is authorized to be appropriated to ecarry out this chapter
$1,000,000 for each fiscal year.
CHAPTER 107—ENVIRONMENTAL QUALITY
IMPROVEMENT

Sec.
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Definitions.

Findings, declarations, and purposes.

Office of Environmental Quality.

Office of Environmental Quality Management Fund.

§10701. Definitions

In this chapter:

(1) DIRECTOR.—The term “Director” means the Director of the Of-
fice.

(2) FunD.—The term “Office of Environmental Quality Manage-
ment Fund” means the Office of Environmental Quality Management
Fund established under section 10704 of this title.

(3) OrFICE.—The term “Office” means the Office of Environmental

Quality established under section 10703 of this title.

§10702. Findings, declarations, and purposes

(a) FINDINGS.

(b) DECLARATIONS.

(¢) PURPOSES.

Congress finds that—

(1) man has caused changes in the environment;

(2) many of those changes may affect the relationship between man
and his environment; and

(3) population increases and urban concentration contribute directly

to pollution and the degradation of our environment.

(1) NaTIoNAL roLIcY.—Congress declares that there is a national
policy for the environment that provides for the enhancement of envi-
ronmental quality. That policy is evidenced by statutes enacted relating
to the prevention, abatement, and control of environmental pollution,
water and land resources, transportation, and economic and regional
development.

(2) RESPONSIBILITY FOR IMPLEMENTATION.—The primary respon-
sibility for implementing that policy rests with State and local govern-
ment.

The Federal Government encour-

(3) REGIONAL ORGANIZATIONS.
ages and supports implementation of that policy through appropriate

regional organizations established under law.

The purposes of this chapter are—

(1) to ensure that each Federal agency conducting or supporting
publiec works activities that affect the environment shall implement the
policies established under law; and

(2) to authorize an Office of Environmental Quality, which, notwith-
standing any other provision of law, shall provide the professional and

administrative staff for the Council on Environmental Quality.

§10703. Office of Environmental Quality

(a) ESTABLISHMENT; DIRECTOR; DEPUTY DIRECTOR.—
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(1) EstABLISHMENT.—There is established in the Executive Office
of the President the Office of Environmental Quality.

(2) DIRECTOR.—The Chairman of the Council on Environmental
Quality shall be the Director of the Office.

(3) DEPUTY DIRECTOR.—There shall be in the Office a Deputy Di-
rector who shall be appointed by the President, by and with the advice
and consent of the Senate.

(b) COMPENSATION OF DEPUTY DIRECTOR.—The compensation of the
Deputy Director shall be fixed by the President at a rate not in excess of
the annual rate of compensation payable to the Deputy Director of the Of-
fice of Management and Budget.

(¢) EMPLOYMENT OF OFFICERS, EMPLOYEES, EXPERTS, AND CONSULT-
ANTS; COMPENSATION.—The Director may employ such officers and em-
ployees (including experts and consultants) as may be necessary to enable
the Office to carry out its functions under this chapter and chapter 105,
except that the Director may employ not more than 10 specialists and other
experts without regard to the provisions of title 5 governing appointments
in the competitive service and pay such specialists and experts without re-
gard to the provisions of chapter 51 and subchapter III of chapter 53 of
that title relating to classification and General Schedule pay rates, but no
such specialist or expert shall be paid at a rate in excess of the maximum
rate payable under section 5376 of title 5.

(d) DUTIES AND FUNCTIONS OF DIRECTOR.—In carrying out the Direc-
tor’s functions, the Director shall assist and advise the President on policies

and programs of the Federal Government affecting environmental quality

by

(1) providing the professional and administrative staff and support
for the Council on Environmental Quality;

(2) assisting Federal agencies in appraising the effectiveness of exist-
ing and proposed facilities, programs, policies, and activities of the
Federal Government, and specific major projects designated by the
President that do not require individual project authorization by Con-
gress, that affect environmental quality;

(3) reviewing the adequacy of existing systems for monitoring and
predicting environmental changes in order to achieve effective coverage
and efficient use of research facilities and other resources;

(4) promoting the advancement of scientific knowledge of the effects
of actions and technology on the environment and encouraging the de-
velopment of the means to prevent or reduce adverse effects that en-

danger the health and well-being of man;
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1 (5) assisting in coordinating among Federal agencies programs and
2 activities that affect, protect, and improve environmental quality;
3 (6) assisting Federal agencies in the development and interrelation-
4 ship of environmental quality ecriteria and standards established
5 through the Federal Government; and
6 (7) collecting, collating, analyzing, and interpreting data and infor-
7 mation on environmental quality, ecological research, and evaluation.
8 (e) AUTHORITY OF DIRECTOR TO CONTRACT.—The Director may con-
9 tract with public or private agencies, institutions, and organizations and
10 with individuals without regard to subsections (a) and (b) of section 3324
11 of title 31 and section 3709 of the Revised Statutes (41 U.S.C. 5) in carry-
12 ing out the Director’s functions.
13  §10704. Office of Environmental Quality Management Fund
14 (a) ESTABLISHMENT; FINANCING OF STUDY CONTRACTS AND FEDERAL
15  INTERAGENCY ENVIRONMENTAL PrOJECTS.—There is established an Office
16 of Environmental Quality Management Fund to receive advance payments
17 from other agencies or accounts that may be used solely to finance
18 (1) study contracts that are jointly sponsored by the Office and one
19 or more other Federal agencies; and
20 (2) Federal interagency environmental projects (including task
21 forces) in which the Office participates.
22 (b) STUDY CONTRACT OR PROJECT INITIATIVE.—Any study contract or
23 project that is to be financed under subsection (a) may be initiated only
24 with the approval of the Director.
25 (¢) REGULATIONS.—The Director shall promulgate regulations setting
26 forth policies and procedures for operation of the Fund.
27 CHAPTER 109—ENVIRONMENTAL RESEARCH,
28 DEVELOPMENT, AND DEMONSTRATION

Subchapter I—Provisions Enacted by the Environmental Re-
search, Development, and Demonstration Authorization
Act of 1978

See.

10901. Expenditure of funds for research and development related to regulatory program ac-

tivities.
10902.  Science Advisory Board.

10903. Identification and coordination of research, development, and demonstration activities.

10904. Reporting of financial interests of officers and employees of EPA.
Subchapter II—Provisions Enacted by the Environmental
Research, Development, and Demonstration Authorization
Act of 1979

10911.  Grants to qualified citizens groups.
10912.  Miscellaneous reports.
10913.  Staff management.
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Subchapter III—Provisions Enacted by the Environmental
Research, Development, and Demonstration Authorization
Act of 1980

10921.  Energy-related pollution control technologies and environmental protection projects.
10922. Information about environmental research and development activities.
10923.  Reimbursement for use of facilities.

Subchapter IV—Provision Enacted by the Environmental
Research, Development, and Demonstration Authorization
Act of 1981
10931. Continuing and long-term environmental research and development.
Subchapter I—Provisions Enacted by the Environmental Re-
search, Development, and Demonstration Authorization
Act of 1978
§10901. Expenditure of funds for research and development
related to regulatory program activities
(a) DEFINITION OF PROGRAM OFFICE.—In this section, the term “‘pro-
eram office” means—

(1) the Office of Air and Waste Management, for air quality activi-

© 00 N O O B~ WDN B

ties;

[E=Y
o

(2) the Office of Water and Hazardous Materials, for water quality

=
=

activities and water supply activities;

=
N

(3) the Office of Pesticides, for environmental effects of pesticides;

(4) the Office of Solid Waste, for solid waste activities;

B e
A W

(5) the Office of Toxic Substances, for toxic substance activities;

=
(63}

(6) the Office of Radiation Programs, for radiation activities; and

=
[ep)

(7) the Office of Noise Abatement and Control, for noise activities.

=
~

(b) REQUIREMENT.—The Administrator shall ensure that the expenditure

=
o0}

of any funds appropriated under this subchapter or any other provision of

=
©

law for environmental research and development related to regulatory pro-

N
o

gram activities shall be coordinated with, and reflect the research needs and

N
[y

priorities of, the program offices and the overall research needs and prior-
ities of EPA.
§10902. Science Advisory Board

(a) ESTABLISHMENT.—The Administrator shall establish a Science Advi-

N N NN
a b~ 0N

sory Board, which shall provide such scientific advice as may be requested

N
(o]

by the Administrator, the Committee on Environment and Public Works of

N
~

the Senate, or the Committee on Science and Technology, Committee on

N
(o]

Energy and Commerce, or Committee on Transportation and Infrastructure

N
©

of the House of Representatives.

w
o

S sre: O MAN: N NGS: QUALIFICATIONS OF MEM-
b) MEMBERSHIP; CHAIRMAN; MEETINGS; QUALIFICATIONS OF MEM

w
i

BERS.

The Board shall be composed of at least 9 members, one of whom
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shall be designated Chairman, and shall meet at such times and places as
may be designated by the Chairman of the Board in consultation with the
Administrator. Each member of the Board shall be qualified by education,
training, and experience to evaluate scientific and technical information on
matters referred to the Board under this section.
(¢) PROPOSED ENVIRONMENTAL CRITERIA DOCUMENT, STANDARD, LiIMI-
TATION, OR REGULATION.—

(1) AVATLABILITY TO BOARD.—The Administrator, at the time any
proposed criteria document, standard, limitation, or regulation under
division A of subtitle II, the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), the Solid Waste Disposal Act (42 U.S.C. 6901
et seq.), the Noise Control Act of 1972 (42 U.S.C. 4901 et seq.), the
Toxic Substances Control Act (15 U.S.C. 2601 et seq.), or the Safe
Drinking Water Act (42 U.S.C. 300f et seq.), or under any other au-
thority of the Administrator, is provided to any other Federal agency
for formal review and comment, shall make available to the Board—

(A) the proposed criteria document, standard, limitation, or reg-
ulation; and
(B) relevant scientific and technical information in the posses-

sion of EPA on which the proposed action is based.

(2) ADVICE AND COMMENTS.—The Board may make available to the
Administrator, within the time specified by the Administrator, its ad-
vice and comments on the adequacy of the scientific and technical basis
of the proposed criteria document, standard, limitation, or regulation,
together with any pertinent information in the Board’s possession.

(d) USE OF TECHNICAL AND SCIENTIFIC CAPABILITIES.

In preparing
its advice and comments, the Board shall avail itself of the technical and
scientific capabilities of any Federal agency, including EPA and any na-
tional environmental laboratories.

(e) MEMBER COMMITTEES AND INVESTIGATIVE PANELS.—The Board

may constitute such member committees and investigative panels as the Ad-
ministrator and the Board find necessary to carry out this section. Kach
such member committee or investigative panel shall be chaired by a member
of the Board.

(f) APPOINTMENT AND COMPENSATION OF SECRETARY AND OTHER PER-
SONNEL; COMPENSATION OF MEMBERS.—

(1) APPOINTMENT AND COMPENSATION OF SECRETARY AND OTIIER
PERSONNEL.—On the recommendation of the Board, the Administrator
shall appoint a secretary and such other employees as are necessary to
exercise and fulfill the Board’s powers and responsibilities. The com-

pensation of all employees appointed under this paragraph shall be
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fixed in accordance with chapter 51 and subchapter III of chapter 53
of title 5.

(2) COMPENSATION OF MEMBERS.—Members of the Board may be
compensated at a rate to be fixed by the President but not in excess
of the maximum rate payable under section 5376 of title 5.

(g) CONSULTATION AND COORDINATION WITH SCIENTIFIC ADVISORY
PANEL.—In carrying out the functions assigned by this section, the Board
shall consult and coordinate its activities with the Scientific Advisory Panel
established by the Administrator under section 25(d) of the Federal Insecti-
cide, Fungicide, and Rodenticide Act (7 U.S.C. 136w(d)).

§10903. Identification and coordination of research, devel-
opment, and demonstration activities

(a) CONSULTATION AND COOPERATION OF ADMINISTRATOR WITH FED-
ERAL AGENCY HEADS.—

(1) IN GENERAL.—The Administrator, in consultation and coopera-
tion with the heads of other Federal agencies, shall take such actions
on a continuing basis as may be necessary or appropriate—

(A) to identify environmental research, development, and dem-
onstration activities, within and outside the Federal Government,
that may need to be more effectively coordinated to minimize un-
necessary duplication of programs, projects, and research facilities;

(B) to determine the steps that might be taken under existing
law, by the Administrator and by the heads of other Federal agen-
cies, to accomplish or promote such coordination, and to provide
for or encourage the taking of such steps; and

(C) to determine the additional legislative actions that would be
needed to ensure such coordination to the maximum extent pos-
sible.

(2) REPORTS.

The Administrator may submit to Congress reports
on actions and determinations under paragraph (1) at such times as
the Administrator considers appropriate.

(b) COORDINATION OF PROGRAMS.—The Administrator shall coordinate
EPA environmental research, development, and demonstration programs
with the heads of other Federal agencies in order to minimize unnecessary
duplication of programs, projects, and research facilities.

§10904. Reporting of financial interests of officers and em-

ployees of EPA

(a) IN GENERAL.

An officer or employee of EPA who—

(1) performs any function or duty under this chapter; and
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(2) has any known finanecial interest in any person that applies for
or receives a grant, contract, or other form of financial assistance
under this chapter;

shall annually file with the Administrator a written statement concerning all
such interests held by the officer or employee during the preceding calendar
year.

(b) PUBLIC AVAILABILITY.—A statement under subsection (a) shall be

available to the publie.

(¢) IMPLEMENTATION OF REQUIREMENTS.—The Administrator shall—
(1) define the term ‘“known financial interest” for purposes of sub-
section (a); and
(2) establish the methods by which the requirement to file written
statements specified in subsection (a) will be monitored and enforced,
including appropriate provision for the filing by officers and employees
of statements under subsection (a) and the review by the Administrator
of the statements.

(d) EXEMPTION OF POSITIONS BY ADMINISTRATOR.—In the regulations
preseribed under subsection (¢), the Administrator may identify specific po-
sitions of a nonpolicymaking nature within EPA and provide that officers
or employees occupying those positions shall be exempt from the require-
ments of this section.

(e) VIOLATIONS; PENALTIES.

An officer or employee who is subject to,
and knowingly violates, this section, shall be fined not more than $2,500,
imprisoned not more than one year, or both.

Subchapter II—Provisions Enacted by the Environmental
Research, Development, and Demonstration Authorization
Act of 1979

§10911. Grants to qualified citizens groups
(a) DEFINITION OF QUALIFIED CITIZENS GROUP.—In this section, the

term “qualified citizens group” means a nonprofit organization of citizens

that—
(1) has an area-based focus;
(2) is not single-issue oriented; and
(3) demonstrates a prior record of interest and involvement in goal-
setting and research concerned with improving the quality of life, in-
cluding plans to identify, protect, and enhance significant natural and
cultural resources and the environment.

(b) GRANTS.

The Administrator may make a grant to a qualified eiti-
zens group in a State or region for the purpose of supporting and encourag-

ing participation by the qualified citizens group in—



© 00 N O oA WDN P

hhwwwwwgww(AJOOI\)I\)I\)I\JI\)I\)I\)I\)I\)I\JI—‘I—‘HI—‘I—‘HI—‘I—‘HI—‘
P O © 00 N O O W NP O © 00 ~NO Ol D W NP O OOOLWNO O P~ WDNPEFL O

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
20
(1) determining how scientifie, technological, and social trends and
changes affect the future environment and quality of life of an area;
and
(2) setting goals and identifying measures for improvement.

(¢) EniciBiLiTy.—A qualified ecitizens group shall be eligible for assist-
ance under this section only if the qualified citizens group is certified by
the Governor in consultation with the State legislature as a bona fide orga-
nization entitled to receive Federal assistance to pursue the aims of the pro-
gram under this section. The qualified citizens group shall further dem-
onstrate its capacity to employ usefully the funds for the purposes of the
program and its broad-based representative nature.

(d) AMOUNT.—A grant made under this section shall not exceed 75 per-
cent of the estimated cost of the project or program for which the grant
is made, and no qualified citizens group shall receive more than $50,000
in any one year.

(e) ANNUAL RENEwAL.—After an initial application of a qualified citi-
zens group for assistance under this section has been approved, the Admin-
istrator may make grants to the qualified citizens group on an annual basis,
on condition that the Governor recertify the qualified citizens group and

that the applicant submit to the Administrator annually-

(1) an evaluation of the progress made during the previous year in
meeting the objectives for which the grant was made;
(2) a description of any changes in the objectives of the activities;
and
(3) a description of the proposed activities for the succeeding one-
year period.
(f) No LOBBYING OR LITIGATION.—No financial assistance provided
under this section shall be used to support lobbying or litigation by any re-

cipient qualified citizens group.

(g) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be ap-
propriated to EPA for grants to qualified citizens groups in States and re-
gions $3,000,000.

§10912. Miscellaneous reports

(a) AVAILABILITY TO CONGRESSIONAL COMMITTEES.—AIl reports to or
by the Administrator relevant to EPA’s program of research, development,
and demonstration shall promptly be made available to the Committee on
Science and Technology of the House of Representatives and the Committee
on Environment and Public Works of the Senate, unless otherwise prohib-
ited by law.

(b) INFORMATION WITH RESPECT TO MATTERS FALLING WITIIN OR

RELATED TO COMMITTEE JURISDICTION.—The Administrator shall keep
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the Committee on Science and Technology of the House of Representatives
and the Committee on Environment and Public Works of the Senate fully
and currently informed with respect to matters falling within or related to
the jurisdiction of the committees.

(¢) AVAILABILITY OF RESEARCH INFORMATION TO THE DEPARTMENT OF
ENERGY.—For the purpose of assisting the Department of Energy in plan-
ning and assigning priorities in research, development, and demonstration
activities related to environmental control technologies, the Administrator
shall actively make available to the Department all information on research
activities and results of research programs of EPA.

§10913. Staff management
(a) APPOINTMENTS FOR EDUCATIONAL PROGRAMS.—

(1) IN GENERAL.

The Administrator may select and appoint up to
75 full-time permanent staff members in the Office of Research and
Development to pursue full-time educational programs for the purpose
of—

(A) securing an advanced degree; or

(B) securing academie training;
for the purpose of making a career change in order to better carry out

EPA’s research mission.

(2) RULES AND CRITERIA.—The Administrator shall select and ap-
point staff members for assienments under paragraph (1) according to
rules and criteria promulgated by the Administrator.

(3) PAy.—The Administrator may continue to pay the salary and
benefits of the appointees under paragraph (1) and reasonable and ap-
propriate relocation expenses and tuition.

(4) TERM.—The term of each appointment under paragraph (1)
shall be for up to one year, with a single renewal of up to one year
in appropriate cases at the discretion of the Administrator.

(5) PERSONNEL CEILING.—Staff members appointed under para-
graph (1) shall not count against any EPA personnel ceiling during the

term of their appointment.

(b) PosT-DOCTORAL RESEARCH FELLOWS.
(1) In GENERAL.—The Administrator may appoint up to 25 post-
doctoral research fellows in accordance with section 213.3102(aa) of
title 5, Code of Federal Regulations.
(2) PERSONNEL CEILING.—Post-doctoral research fellows appointed
under paragraph (1) shall not count against any EPA personnel ceil-

ing.

(¢) NON-GOVERNMENT RESEARCH ASSOCIATES.
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(1) IN GENERAL.—The Administrator may, and is encouraged to,
utilize research associates from outside the Federal Government in con-
ducting the research, development, and demonstration programs of
EPA.

(2) SELECTION; RULES AND CRITERIA.—Research associates de-
seribed in paragraph (1) shall be selected and shall serve according to

rules and eriteria promulgated by the Administrator.

(d) WoMEN AND MINORITY GROUPS.—For all programs under this sec-

tion, the Administrator shall place special emphasis on providing opportuni-

ties for education and training of women and minority groups.

Subchapter III—Provisions Enacted by the Environmental
Research, Development, and Demonstration Authorization
Act of 1980

§10921. Energy-related pollution control technologies and

environmental protection projects
The Ad-

ministrator shall continue to be responsible for conducting and shall con-

(a) ENERGY-RELATED POLLUTION CONTROL TECHNOLOGIES.

tinue to conduct full-scale demonstrations of energy-related pollution control
technologies as necessary in the Administrator’s judgment to fulfill—
(1) division A of subtitle II;
(2) the Federal Water Pollution Control Act (33 U.S.C. 1251 et
seq.); and
(3) other pertinent pollution control statutes.

(b) ENERGY-RELATED ENVIRONMENTAL PROTECTION PROJECTS.—En-

ergy-related environmental protection projects authorized to be administered
by the Administrator under the Environmental Research, Development, and
Demonstration Authorization Act of 1980 (94 Stat. 325) shall not be trans-
ferred administratively to the Department of Energy or reduced through
budget amendment. No action shall be taken through administrative or
budgetary means to diminish the ability of the Administrator to initiate
such projects.
§10922. Information about environmental research and de-
velopment activities

The Administrator shall keep the appropriate committees of Congress
fully and currently informed about all aspects of the environmental research
and development activities of EPA.
§10923. Reimbursement for use of facilities

(a) IN GENERAL.—The Administrator may allow appropriate use of spe-
cial EPA research and test facilities by outside groups or individuals and
receive reimbursement or fees for costs incurred in connection with such use

when the Administrator finds it to be in the public interest. Such reimburse-
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ment or fees shall be used by the Administrator to defray the costs of use
by outside groups or individuals.

(b) REGULATIONS.—The Administrator may promulgate regulations to
cover the use of EPA facilities under subsection (a) in accordance with gen-
erally accepted accounting, safety, and laboratory practices.

(¢) WAIVER OF REIMBURSEMENT.—When the Administrator finds it is in
the public interest, the Administrator may waive reimbursement or fees for
outside use of EPA facilities by nonprofit private or public entities.
Subchapter IV—Provision Enacted by the Environmental

Research, Development, and Demonstration Authorization

Act of 1981
§10931. Continuing and long-term environmental research

and development

(a) IN GENERAL.—The Administrator shall establish a separately identi-
fied program of continuing, long-term environmental research and develop-
ment for—

(1) air quality activities under division A of subtitle 1I;

(2) water quality activities under the Federal Water Pollution Con-
trol Act (33 U.S.C. 1251 et seq.);

(3) water supply activities under the Safe Drinking Water Act (42
U.S.C. 300f et seq.);

(4) solid waste activities under the Solid Waste Disposal Act (42
U.S.C. 6901 et seq.);

(5) pesticide activities under the Federal Insecticide, Fungicide, and
Rodenticide Act (7 U.S.C. 136 et seq.);

(6) radiation activities under the Public Health Service Act (42
U.S.C. 201 et seq.);

(7) interdisciplinary activities in the Health and Ecological Effects
program and the Monitoring and Technical Support program;

(8) toxic substance activities under the Toxic Substances Control Act
(15 U.S.C. 2601 et seq.); and

(9) energy activities in the Health and Ecological Effects program

and the Energy Control program.

(b) USE oF APPROPRIATED FUNDS.—Unless otherwise specified by law,
at least 15 percent of funds appropriated to the Administrator for environ-
mental research and development for each activity listed in subsection (a)
shall be obligated and expended for long-term environmental research and
development under subsection (a).

CHAPTER 115—MISCELLANEOUS

Sec.
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11501. Interagency cooperation on prevention of environmental cancer and heart and lung
disease.

11502. Utilization of talents of older Americans in projects of pollution prevention, abate-
ment, and control.

11503. Indian environmental general assistance program.

11504. EPA fees.

11505.  Availability of fees and charges deposited in the Licensing and Other Services Fund
to carry out EPA programs.

11506. Percentage of Federal funding for organizations owned by socially and economically
disadvantaged individuals.

11507. Working capital fund.

11508.  Availability of funds after expiration of period for liquidating obligations.

§11501. Interagency cooperation on prevention of environ-
mental cancer and heart and lung disease
(a) TASK FORCE.—There shall be established a Task Force on Environ-
mental Cancer and Heart and Lung Disease (referred to in this section as
the “Task Foree”).
(b) MEMBERSIITP; CHAIR.—The Task Force
(1) shall include—

(A) representatives of EPA, the National Cancer Institute, the

National Heart, Liung, and Blood Institute, the National Institute
of Occupational Safety and Health, and the National Institute on
Environmental Health Sciences; and
(B) the Director of the National Center for Health Statistics

and the head of the Centers for Disease Control and Prevention
(or the suceessor to that entity); and

(2) shall be chaired by the Administrator.

The Task Force shall—

(¢) DUTIES.

(1) recommend a comprehensive research program to determine and

quantify the relationship between environmental pollution and human
cancer and heart and lung disease;

(2) recommend comprehensive strategies to reduce or eliminate the
risks of ecancer or heart and lung disease associated with environmental
pollution;

(3) recommend research and such other measures as may be appro-
priate to prevent or reduce the incidence of environmentally related
cancer and heart and lung diseases; and

(4) coordinate research by, and stimulate cooperation between, EPA,
the Department of Health and Human Services, and such other agen-
cles as may be appropriate to prevent environmentally related cancer
and heart and lung diseases.

§11502. Utilization of talents of older Americans in projects
of pollution prevention, abatement, and control
Notwith-

(a) TECHNICAL ASSISTANCE TO ENVIRONMENTAL AGENCIES.

standing any other provision of law relating to Federal grants and coopera-
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tive agreements, the Administrator may make a grant to, or enter into a
cooperative agreement with, a private nonprofit organization designated by
the Secretary of Labor under title V of the Older Americans Act of 1965
(42 U.S.C. 3056 et seq.) to utilize the talents of older Americans in pro-
grams authorized by other provisions of law administered by the Adminis-
trator (and consistent with those provisions of law) in providing technical
assistance to Federal, State, and local environmental agencies for projects
of pollution prevention, abatement, and control.

(b) PRE-AWARD CERTIFICATIONS.—Prior to awarding any grant or
agreement under subsection (a), the Federal, State, or local environmental
agency shall certify to the Administrator that the grant or agreement will
not—

(1) result in the displacement of individuals currently employed by
the environmental agency concerned (including partial displacement
through reduction of nonovertime hours, wages, or employment bene-
fits);

(2) result in the employment of any individual when any other per-
son is in a layoff status from the same or substantially equivalent job
within the jurisdiction of the environmental agency concerned; or

(3) affect existing contracts for services.

(¢) FuNDING.—

(1) IN GENERAL.—Funding for grants or agreements under this sec-
tion may be made available from programs deseribed in subsection (a)
or through title V of the Older Americans Act of 1965 (42 U.S.C. 3056
et seq.) and subtitle D of title T of the Workforce Investment Act of
1998 (29 U.S.C. 2911 et seq.).

(2) PRIOR APPROPRIATION ACTS.

srants or agreements awarded
under this section shall be subjeet to prior appropriation Acts.

§11503. Indian environmental general assistance program

(a) PUrRPOSES.—The purposes of this section are to—

(1) provide general assistance grants to Indian tribal governments
and intertribal consortia to build capacity to administer environmental
regulatory programs that may be delegated by the Administrator on In-
dian land; and

(2) provide technical assistance from the Administrator to Indian
tribal governments and intertribal consortia in the development of
multimedia programs to address environmental issues on Indian land.

(b) DEFINITIONS.—In this section:

(1) INDIAN TRIBAL GOVERNMENT.—The term “Indian tribal govern-
ment” means any Indian tribe, band, nation, or other organized group

or community, including any Alaska Native village or regional or village
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corporation (as defined in, or established pursuant to, the Alaska Na-
tive Claims Settlement Act (43 U.S.C. 1601 et seq.)), that is recog-
nized as eligible for the special services provided by the United States
to Indians because of their status as Indians.

(2) INTERTRIBAL CONSORTIUM.—The term ‘“‘intertribal consortium’
means a partnership between 2 or more Indian tribal governments au-
thorized by the governing bodies of those Indian tribes to apply for and
receive assistance pursuant to this section.

(¢) GENERAL ASSISTANCE PROGRAM.—

(1) IN GENERAL.—The Administrator shall establish an Indian envi-
ronmental general assistance program that provides grants to eligible
Indian tribal governments or intertribal consortia to cover the costs of
planning, developing, and establishing environmental protection pro-
grams consistent with other applicable provisions of law providing for
enforcement of such laws by Indian tribes on Indian land.

(2) GRANT AMOUNT.—Each grant awarded for general assistance
under this subsection for a fiscal year shall be not less than $75,000,
and no single grant may be awarded to an Indian tribal government
or intertribal consortium for more than 10 percent of the funds appro-
priated to carry out this section.

(3) GRANT TERM.—The term of any general assistance award made
under this subsection may exceed one year. Any award made pursuant
to this section shall remain available until expended. An Indian tribal
government or intertribal consortium may receive a general assistance
grant for a period of up to 4 years in each specific media area.

(d) No REDUCTION IN AMOUNTS.—In no case shall the award of a gen-

eral assistance grant to an Indian tribal government or intertribal consor-
tium under this section result in a reduction of EPA grants for environ-
mental programs to that tribal government or consortium. Nothing in this
section shall preclude an Indian tribal government or intertribal consortium
from receiving individual media grants or cooperative agreements. Funds
provided by the Administrator through the general assistance program shall
be used by an Indian tribal government or intertribal consortium to supple-
ment other funds provided by the Administrator through individual media
grants or cooperative agreements.

(e) EXPENDITURE OF GENERAL ASSISTANCE.—Any general assistance
under this section shall be expended for the purpose of planning, developing,
and establishing the capability to implement programs administered by the
Administrator and specified in the assistance agreement. Purposes and pro-
grams authorized under this section shall include the development and im-

plementation of solid and hazardous waste programs for Indian land. An In-
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dian tribal government or intertribal consortium receiving general assistance
pursuant to this section shall utilize the funds for programs and purposes
to be carried out in accordance with the terms of the assistance agreement.
The programs and general assistance shall be carried out in accordance with
the purposes and requirements of applicable provisions of law (including the
Solid Waste Disposal Act (42 U.S.C. 6901 et seq.)).

(f) PROCEDURES.

(1) REGULATIONS.—The Administrator shall promulgate regulations
establishing procedures under which an Indian tribal government or
intertribal consortium may apply for general assistance grants under
this section.

(2) ACCOUNTING, AUDITING, EVALUATING, AND REVIEWING.—The
Administrator shall establish procedures for accounting, auditing, eval-
uating, and reviewing any programs or activities funded in whole or in

part by a general assistance grant under this section.

() REPORTS TO CONGRESS.—The Administrator shall submit an annual
report to the appropriate Committees of Congress with jurisdiction over the
applicable environmental laws and Indian tribes describing which Indian
tribes or intertribal consortia have been granted approval by the Adminis-
trator pursuant to law to enforce certain environmental laws and the effec-
tiveness of any such enforcement.
§11504. EPA fees

(a) ASSESSMENT AND COLLECTION.—The Administrator shall by regula-
tion assess and collect fees and charges for services and activities carried
out pursuant to laws administered by the Administrator.

(b) LIMITATION ON FEES AND CHARGES.

(1) CERTAIN PROGRAMS.—The maximum aggregate amount of fees

and charges in excess of the amounts being collected under law in ef-
fect as of November 5, 1980, that may be assessed and collected pursu-
ant to this section in a fiscal year—

(A) for services and activities carried out pursuant to the Fed-
eral Water Pollution Control Act (33 U.S.C. 1251 et seq.) is
$10,000,000; and

(B) for services and activities in programs within the jurisdic-
tion of the Committee on Energy and Commerce of the House of
Representatives and administered by the Administrator shall be
limited to—

(1) such sums collected as of November 5, 1990, pursuant
to sections 26(b) and 305(d)(2) of the Toxic Substances Con-

trol Act (15 U.S.C. 2625(b), 2665(d)(2)); and
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(i1) such sums specifically authorized by Public Law 101-
549 (commonly known as the Clean Air Act Amendments of
1990).

(2) OTIER PROGRAMS.—Any remaining amounts required to be col-

lected under this section shall be collected from services and programs
administered by the Administrator other than those specified in sub-
paragraphs (A) and (B) of paragraph (1).
(¢) RULE OoF CONSTRUCTION.—Nothing in this section increases or di-
minishes the authority of the Administrator to promulgate regulations pur-
suant to section 9701 of title 31.

(d) USeEs or FEES.

Ilees and charges collected pursuant to this section
shall be deposited in the Treasury in a special account for environmental
services. Subject to appropriation Acts, such funds shall be available to the

Administrator to carry out the activities for which the fees and charges are

collected. Such funds shall remain available until expended.

§11505. Availability of fees and charges deposited in the Li-
censing and Other Services Fund to carry out EPA
programs

Amounts deposited in the Licensing and Other Services Fund from fees
and charges assessed and collected by the Administrator for services and ac-
tivities carried out pursuant to the statutes administered by the Adminis-
trator shall be available to carry out EPA’s activities in the programs for
which the fees or charges are made.

§11506. Percentage of Federal funding for organizations
owned by socially and economically disadvantaged
individuals

(a) IN GENERAL.—The Administrator shall, to the fullest extent possible,
ensure that at least 8 percent of Federal funding for prime and sub-
contracts awarded in support of authorized programs, including grants,
loans, and contracts for wastewater treatment and leaking underground
storage tanks grants, be made available to business concerns or other orga-
nizations owned or controlled by socially and economically disadvantaged in-
dividuals (within the meaning of paragraphs (5) and (6) of section 8(a) of
the Small Business Act (15 U.S.C. 637(a))), including historically black col-
leges and universities.

(b) WoMEN.—For purposes of this section, economically and socially dis-
advantaged individuals shall be deemed to include women.

§11507. Working capital fund

(a) EstaBLIsSHMENT.—There is established in the Treasury a working
capital fund, to be available without fiscal year limitation for expenses and

equipment necessary for the maintenance and operation of such administra-



© 00 N O oA WDN P

000.)00000.)gww(AJ(.OI\JI\)I\)I\JI\)I\)I\JI\)I\)I\)I—‘I—‘HI—‘I—‘HI—‘I—‘HI—‘
© 00 N O O W NP O © 00 ~NO Ol B W NP O OOOLOWNO O MM WDNPEFL O

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
29
tive services as the Administrator determines may be performed more ad-
vantageously as central services.

(b) USE oF AssETs To CAPITALIZE FUND.—Any inventories, equipment,
and other assets pertaining to the services to be provided by the working
capital fund, either on hand or on order, less the related liabilities or unpaid
obligations, and any appropriations made for the purpose of providing cap-
ital, shall be used to capitalize the working capital fund.

(¢) PAYMENT OR REIMBURSEMENT.—The working capital fund shall be
paid in advance or reimbursed from funds available to EPA and other Fed-
eral agencies for which such centralized services are performed, at rates that
will return in full all expenses of operation, including—

(1) acerued leave;

(2) depreciation of fund plant and equipment;

(3) amortization of automated data processing software and systems
(either acquired or donated); and

(4) an amount necessary to maintain a reasonable operating reserve,
as determined by the Administrator.

(d) CoMPETITION.—The working capital fund shall provide services on a
competitive basis.

(e) RESERVE.—

(1) IN GENERAL.—An amount not to exceed 4 percent of the total
income to the working capital fund during a fiscal year may be retained
in the fund, to remain available until expended, to be used for the ac-
quisition of capital equipment and for the improvement and implemen-
tation of EPA financial management, automated data processing, and

other support systems.

(2) ExcEss.—Not later than 30 days after the end of each fiscal
year, amounts in excess of the reserve limitation under paragraph (1)
shall be transferred to the Treasury.

§11508. Availability of funds after expiration of period for

liquidating obligations
For any fiscal year, the obligated balances of sums available in multiple-
year appropriations accounts shall remain available through the seventh fis-
cal year after their period of availability has expired for liquidating obliga-

tions made during the period of availability.

Subtitle II—Air
DIVISION A—CLEAN AIR
Subdivision 1—General Provisions
CHAPTER 201—DEFINITIONS

Sec.
20101. Definitions.
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§20101. Definitions
In this division:
(1) AIR POLLUTANT.—

(A) IN GENERAL.—The term “air pollutant’” means any air pol-
lution agent or combination of air pollution agents (including any
physical, chemical, biological, radioactive (including source mate-
rial, special nuclear material, and byproduct material) substance
or matter) that is emitted into or otherwise enters the ambient air.

(B) INcLUSIONS.—The term ‘“‘air pollutant” includes any pre-
cursor or precursors to the formation of any air pollutant, to the
extent that the Administrator has identified the precursor or pre-
cursors for the particular purpose for which the term ‘“‘air pollut-
ant” is used.

143

(2) AIR POLLUTION CONTROL AGENCY.—The term “air pollution

’

control agency’” means any of the following:

(A) A single State agency designated by the Governor of a State
as the official State air pollution control agency for purposes of
this division.

(B) An agency established by 2 or more States and having sub-
stantial powers or duties pertaining to the prevention and control
of air pollution.

(C)(1) A city, county, or other local government health author-
ity; or

(i1) in the case of any city, county, or other local government
in which there is an agency other than the health authority
charged with responsibility for enforcing ordinances or laws relat-
ing to the prevention and control of air pollution, that agency.

(D) An agency of 2 or more municipalities located in the same
State or in different States and having substantial powers or du-
ties pertaining to the prevention and control of air pollution.

() An agency of an Indian tribe.

(3) AIR QUALITY CONTROL REGION.—The term “air quality control
region” means an air quality control region designated under section
21107 of this title.

(4) APPLICABLE IMPLEMENTATION PLAN.—The term “applicable im-
plementation plan” means the portion (or portions) of an implementa-
tion plan, or most recent revision of an implementation plan, that—

(A) has been approved under section 21110 of this title, promul-
gated under section 21110(c) of this title, or promulgated or ap-
proved pursuant to regulations promulgated under section

20301(d) of this title; and
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(B) implements the relevant requirements of this division.

(5) CO.—The term “CO” means carbon monoxide.

(6) COMPLIANCE SCHEDULE.—The term “compliance schedule”
means a schedule of required measures including an enforceable se-
quence of actions or operations leading to compliance with an emission
limitation, other limitation, prohibition, or standard.

(7) CONTROL TECHNIQUE GUIDELINE.—The term “control technique
euideline” means a control technique guideline published by the Admin-
istrator under section 21108 of this title.

(8) DELAYED COMPLIANCE ORDER.—The term “‘delayed compliance
order’” means an order issued by a State or by the Administrator to
an existing stationary source, postponing the date required under an
applicable implementation plan for compliance by the source with any
requirement of the applicable implementation plan.

(9) EMISSION LIMITATION; EMISSION STANDARD.—

(A) IN GENERAL.—The terms “emission limitation” and “emis-
sion standard” mean a requirement established by a State or the
Administrator that limits the quantity, rate, or concentration of
emissions of air pollutants on a continuous basis.

(B) INCLUSIONS.—The terms “‘emission limitation” and ‘“‘emis-

sion standard” include

(i) any requirement relating to the operation or mainte-
nance of a source to ensure continuous emission reduction;
and

(i1) any design, equipment, work practice, or operational
standard promulgated under this division.

(10) FEDERAL IMPLEMENTATION PLAN.—The term ‘“Federal imple-
mentation plan” means a plan (or portion of a plan) that—

(A) 1s promulgated by the Administrator to fill all or a portion
of a gap, or otherwise correct all or a portion of an inadequacy,
in a State implementation plan;

(B) includes enforceable emission limitations or other control
measures, means, or techniques (including economic incentives,
such as marketable permits or auctions of emissions allowances);
and

(C) provides for attainment of the relevant NAAQS.

(11) FEDERAL LAND MANAGER.—The term ‘“Federal land manager”
means, with respect to any land in the United States, the Secretary
of the department with authority over the land.

(12) INDIAN TRIBE.—The term ‘“Indian tribe” means any Indian

tribe, band, nation, or other organized group or community, including
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any Alaska Native village, that is Federally recognized as eligible for
the special programs and services provided by the United States to In-
dians because of their status as Indians.
(13) INTERSTATE AIR POLLUTION CONTROL AGENCY.—The term
“interstate air pollution control agency” means—
(A) an air pollution control agency established by 2 or more
States; or
(B) an air pollution control agency of 2 or more municipalities
located in different States.
(14) MAJOR EMITTING FACILITY; MAJOR STATIONARY SOURCE.—The

2

terms “major emitting facility” and “major stationary source” mean
any stationary facility or source of air pollutants that directly emits,
or has the potential to emit, 100 tons per year or more of any air pol-
lutant (including any major emitting facility or source of fugitive emis-
sions of any such pollutant, as determined by regulation by the Admin-
istrator).
(15) MEANS OF EMISSION LIMITATION.—
(A) IN GENERAL.—The term “means of emission limitation”
means a system of continuous emission reduction.

(B) INCLUSIONS.—The term ‘“means of emission limitation” in-

cludes the use of specific technology or fuels with specified pollu-
tion characteristies.

(16) MUNICIPALITY.—The term ‘“‘municipality” means a city, town,
borough, county, parish, district, or other public body created by or
pursuant to State law.

(17) NAAQS.—The term “NAAQS” means a national ambient air
quality standard.

(18) NOx.—The term “NOx”" means a nitrogen oxide.

(19) PERSON.—The term ‘‘person” includes an individual, corpora-
tion, partnership, association, State, municipality, political subdivision
of a State, and any agency, department, or instrumentality of the
United States and any officer, agent, or employee thereof.

(20) PM-10.—The term “PM-10" means particulate matter with an
aerodynamic diameter less than or equal to a nominal 10 micrometers,
as measured by such method as the Administrator may determine.

(21) PRIMARY STANDARD ATTAINMENT DATE.

The term ‘‘primary
standard attainment date” means the date specified in an applicable
implementation plan for the attainment of a primary NAAQS for any

air pollutant.
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(22) RACT/BACT/LAER CLEARINGHOUSE.—The tern “RACT/
BACT/LAER clearinghouse” means the database maintained under
section 21108(h) of this title.
(23) STANDARD OF PERFORMANCE.—
(A) IN GENERAL.—The term “standard of performance” means

a requirement of continuous emission reduction.

(B) INCLUSIONS.—The term “standard of performance” in-
cludes any requirement relating to the operation or maintenance
of a source to ensure continuous emission reduction.

(24) STATE.—The term “State” means a State, the District of Co-
lumbia, Puerto Rico, the Virgin Islands, Guam, American Samoa, and
the Northern Mariana Islands.

(25) STATIONARY SOURCE.—The term ‘“‘stationary source” means
any source of an air pollutant except emissions resulting directly from
an internal combustion engine for transportation purposes or from a
nonroad engine or nonroad vehicle (as defined in section 22101 of this
title).

(26) VOLATILE ORGANIC COMPOUND; VOC.—The terms ‘‘volatile or-
ganic compound” and “VOC” mean a volatile organic compound as de-

fined by the Administrator.

(27) WELFARE.—AIl language referring to effects on welfare in-

cludes

(A) effects on soil, water, crops, vegetation, manmade materials,
animals, wildlife, weather, visibility, and climate;
(B) damage to and deterioration of property;
(C) hazards to transportation; and
(D) effects on economic values and on personal comfort and
well-being;
whether or not any of the foregoing is caused by transformation of an
air pollutant, conversion of an air pollutant, or a combination of an air
pollutant with other air pollutants.
CHAPTER 203—ADMINISTRATIVE AND PROCEDURAL
PROVISIONS

Sec.

20301. Administration.

20302. General provisions relating to administrative proceedings and judicial review.
20303. Emergency powers.

20304. Citizen suits.

20305. Representation in litigation.

§20301. Administration
(a) REGULATIONS; DELEGATION OF POWERS AND DUTIES; REGIONAL

OFFICERS AND EMPLOYEES.
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(1) IN GENERAL.—The Administrator may prescribe such regula-
tions as are necessary to carry out the Administrator’s functions under
this division. The Administrator may delegate to any officer or em-
ployee of EPA such of the Administrator’s powers and duties under
this division, exeept the making of regulations subject to section
20302(d) of this title, as the Administrator considers necessary or ex-

pedient.

(2) PROCEDURES AND POLICIES FOR REGIONAL OFFICERS AND EM-

PLOYEES.

(A) IN GENERAL.

The Administrator shall promulgate regula-
tions establishing general applicable procedures and policies for re-
gional officers and employees (including a Regional Administrator)
to follow in carrying out a delegation under paragraph (1), if any.

(B) DESIGN.—The regulations shall be designed to—

(i) ensure fairness and uniformity in the eriteria, proce-
dures, and policies applied by the various EPA regions in im-
plementing and enforcing this division;

(i1) ensure at least an adequate quality audit of each
State’s performance and adherence to the requirements of
this division in implementing and enforcing This division, par-
ticularly in the review of new sources and in enforcement of
this division; and

(iii) provide a mechanism for identifying and standardizing
ineonsistent or varying criteria, procedures, and policies being
employed by regional officers and employees in implementing
and enforcing this division.

(b) DETAIL OF EPA PERSONNEL TO AIR POLLUTION CONTROL AGEN-

CIES.

On the request of an air pollution control agency, EPA personnel
may be detailed to the air pollution control agency for the purpose of carry-
ing out this division.

(¢) PAYMENTS UNDER GRANTS; INSTALLMENTS; ADVANCES OR REIM-

BURSEMENTS.—Payments under grants made under this division may be

made in installments, and in advance or by way of reimbursement, as may
be determined by the Administrator.

(d) TRIBAL AUTHORITY.—
(1) IN GENERAL.—Subject to paragraph (2), the Administrator—

(A) may treat Indian tribes as States under this division, except

for purposes of the requirement that makes available for applica-

tion by each State not less than 0.5 percent of annual appropria-

tions under section 21105 of this title; and
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(B) may provide any Indian tribe grant and contract assistance
to carry out functions provided by this division.

(2) REGULATIONS.—

(A) IN GENERAL.—The Administrator shall promulgate regula-
tions specifying the provisions of this division for which it is ap-

propriate to treat Indian tribes as States.

(B) REQUIREMENTS.—The Administrator may treat an Indian
tribe as a State only if—

(i) the Indian tribe has a governing body carrying out sub-
stantial governmental duties and powers;

(i1) the functions to be exercised by the Indian tribe pertain
to the management and protection of air resources within the
exterior boundaries of the reservation or other arecas within
the Indian tribe’s jurisdiction; and

(ii1) the Indian tribe is reasonably expected to be capable,
in the judgment of the Administrator, of carrying out the
functions to be exercised in a manner consistent with the
terms and purposes of this division (including all applicable
regulations).

(3) TRIBAL IMPLEMENTATION PLANS.

The Administrator may pro-
mulgate regulations that establish the elements of tribal implementa-
tion plans and procedures for approval or disapproval of tribal imple-
mentation plans and portions of tribal implementation plans.

(4) TREATMENT.—In any case in which the Administrator deter-
mines that the treatment of Indian tribes as identical to States is inap-
propriate or administratively infeasible, the Administrator may provide,
by regulation, other means by which the Administrator will directly ad-
minister the provisions specified under paragraph (2) so as to achieve

the appropriate purpose.

§20302. General provisions relating to administrative pro-

ceedings and judicial review

(1) IN GENERAL.

In connection with any determination under sec-
tion 21110(d) of this title, or for purposes of obtaining information
under section 22111(d)(3) of this title, any investigation, monitoring,
reporting requirement, entry, compliance inspection, or administrative
enforcement proceeding under this division (including under section
20303, 20501, 21113, 21114, 21119, 21128, 21309, 22105, 22106, or

22108 of this title), the Administrator may:
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(A) issue subpoenas for the attendance and testimony of wit-
nesses and the production of relevant papers, books, and docu-
ments; and

(B) administer oaths.

(2) TRADE SECRETS; SECRET PROCESSES.—Except for emission
data, on a showing satisfactory to the Administrator by an owner or
operator that papers, books, documents, or information or any part
thereof subpoenaed under paragraph (1), if made public, would divulge
trade secrets or secret processes of the owner or operator, the Adminis-
trator shall consider the record or part of a record confidential in ac-
cordance with section 1905 of title 18, except that the record may be
disclosed—

(A) to other officers, employees, or authorized representatives of

the United States concerned with carrying out this division; or

(B) when relevant in any proceeding under this division.

(3) PAYMENT OF WITNESSES.—A witness summoned shall be paid
the same fees and mileage that are paid witnesses in the courts of the
United States.

(4) CONTUMACY; REFUSAL TO OBEY SUBPOENA.—In case of contu-
macy or refusal to obey a subpoena served on any person under this
subsection—

(A) the United States district court for any distriet in which the
person is found or resides or transacts business, on application by
the United States and after notice to the person, shall have juris-
diction to issue an order requiring the person to appear and give
testimony before the Administrator, to appear and produce papers,
books, and documents before the Administrator, or both; and

(B) any failure to obey such a court order may be punished by
the court as a contempt of court.

(b) JUDICIAL REVIEW.—

(1) PLACE FOR REVIEW.—

(A) DISTRICT OF COLUMBIA CIRCUIT.—

(i) IN GENERAL.

A petition for review of an action of the
Administrator described in clause (ii) may be filed only in the
United States Court of Appeals for the District of Columbia
Circuit.

(11) ACTION.—An action referred to in clause (1) 15—

(I) an action of the Administrator in promulgating

any-

(aa) primary or secondary NAAQS;
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(bb) emission standard or requirement under sec-
tion 21112 of this title;
(ece) standard of performance or requirement
under section 21111 of this title;
(dd) standard under section 22102 of this title
(other than a standard required to be preseribed
under section 22102(b)(1) of this title);
(ee) control or prohibition under section 22111 of
this title;
(ff)) standard under section 22302 of this title;
or
(gg) regulation issued under section 21113 or
21119 of this title; or
(IT) an action of the Administrator in promulgating
any other nationally applicable regulation or taking any
other nationally applicable final action under this divi-
sion.
(B) OTHER CIRCUITS.—

(i) IN GENERAL.

A petition for review of an action of the
Administrator described in clause (ii) may be filed only in the
United States Court of Appeals for the appropriate circuit.
(11) ACTION.—An action referred to in clause (1) 15—
(I) an action of the Administrator in approving or pro-

mulgating any

(aa) implementation plan under section 21110 or
21111(d) of this title; or

(bb) order under section 21111(h), 21112, or
21119 of this title;

(IT) an action of the Administrator revising regula-
tions for enhanced monitoring and compliance certifi-
cation programs under section 21114(a)(3) of this title;
or

(IIT) any other final action of the Administrator under
this division (including any denial or disapproval by the
Administrator under subdivision 2) that is locally or re-
gionally applicable.

(iii) DETERMINATION OF NATIONWIDE SCOPE OR EF-
FECT.—Notwithstanding clauses (i) and (ii), a petition for re-
view of any action described in clause (ii) may be filed only
in the United States Court of Appeals for the District of Co-

lumbia Circuit if—
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(I) the action is based on a determination of nation-
wide scope or effect; and
(IT) in taking the action, the Administrator finds and
publishes that the action is based on such a determina-
tion.

(2) TIME FOR FILING.—A petition for review under this subsection
shall be filed within 60 days after the date notice of the promulgation,
approval, or action appears in the Federal Register, except that if the
petition is based solely on grounds arising after that 60th day, any pe-
tition for review under this subsection shall be filed within 60 days
after those grounds arise.

(3) EFFECT OF FILING OF PETITION FOR RECONSIDERATION.—The
filing of a petition for reconsideration by the Administrator of any
otherwise final regulation or other action shall not—

(A) affect the finality of the regulation or other action for pur-
poses of judicial review;

(B) extend the time within which a petition for judicial review
of the regulation or other action under this section may be filed;
or

(C) postpone the effectiveness of the regulation or other action.

Action of the Ad-

(4) NO REVIEW IN ENFORCEMENT PROCEEDINGS.
ministrator with respect to which review could have been obtained
under paragraph (1) shall not be subject to judicial review in civil or
criminal proceedings for enforcement.

(5) DEFERRAL OF NONDISCRETIONARY ACTION.—Where a final deci-
sion by the Administrator defers performance of any nondiscretionary
statutory action to a later time, any person may challenge the deferral
pursuant to paragraph (1).

(¢) ADDITIONAL EVIDENCE.—In any judicial proceeding in which review
is sought of a determination under this division required to be made on the
record after notice and opportunity for hearing, if any party applies to the
court for leave to adduce additional evidence, and shows to the satisfaction
of the court that the additional evidence is material and that there were rea-
sonable grounds for the failure to adduce the evidence in the proceeding be-
fore the Administrator, the court may order the additional evidence (and
evidence in rebuttal thereof) to be taken before the Administrator, in such
manner and on such terms and conditions as the court considers proper.
The Administrator may modify the Administrator’s findings as to the facts
or make new findings by reason of the additional evidence so taken, and
the Administrator shall file the modified or new findings, and the Adminis-

trator’s recommendation, if any, for the modification or setting aside of the
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Administrator’s original determination, with the return of the additional evi-
dence.

(d) RULEMAKING.—

(1) DEFINTTIONS.—In this subsection:

(A) COMMENT PERIOD.—The term “‘comment period” means
the period for public comment specified in a notice of proposed
rulemaking under paragraph (4)(A)(iii).

(B) DockET.—The term “docket” means a rulemaking docket
established under paragraph (3).

(C) RULE.—The term ‘“‘rule” means—

(i) the promulgation or revision of any NAAQS under sec-
tion 21109 of this title;

(i1) the promulgation or revision of an implementation plan
by the Administrator under section 21110(¢) of this title;

(ii1) the promulgation or revision of any standard of per-
formance under section 21111 of this title, emission standard
or limitation under section 21112(d) of this title, standard
under section 21112(f) of this title, or regulation under sub-
section (1) or (m) of section 21112 of this title;

(iv) the promulgation of any requirement for solid waste
combustion under section 21128 of this title;

(v) the promulgation or revision of any regulation pertain-
ing to any fuel or fuel additive under section 22111 of this
title;

(vi) the promulgation or revision of any aireraft emission
standard under section 22302 of this title;

(vil) the promulgation or revision of any regulation under
subdivision 5;

(viii) promulgation or revision of regulations under subdivi-
sion 7;

(ix) promulgation or revision of regulations under chapter
213;

(x) promulgation or revision of regulations under section
22102 of this title and test procedures for new motor vehicles
or engines under section 22106 of this title, and the revision
of a standard under section 22102(a)(3) of this title;

(xi) promulgation or revision of regulations for noncompli-
ance penalties under section 21119 of this title;

(xii) promulgation or revision of any regulations promul-

gated under section 22107 of this title;
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(xii1) action of the Administrator under section 21125 of
this title;

(xiv) the promulgation or revision of any regulation per-
taining to consumer and commercial products under section
21534 (e) of this title;

(xv) the promulgation or revision of any regulation pertain-
ing to field citations under section 21113(e)(3) of this title;

(xvi) the promulgation or revision of any regulation per-
taining to urban buses or the clean-fuel vehicle, clean-fuel
fleet, and clean fuel programs under chapter 225;

(xvii) the promulgation or revision of any regulation per-
taining to nonroad engines or nonroad vehicles under section
22113 of this title;

(xviii) the promulgation or revision of any regulation relat-
ing to motor vehicle compliance program fees under section
22115 of this title;

(xix) the promulgation or revision of any regulation under
section 21534(f) of this title pertaining to marine vessels; and

(xx) such other actions as the Administrator may deter-
mine.

(2) INAPPLICABILITY OF CERTAIN PROVISIONS IN TITLE 5.—Sections
553 to 557 and section 706 of title 5 shall not, except as expressly pro-
vided in this subsection, apply to a rule. This subsection shall not apply
in the case of any rule or circumstance described in the provision des-
ignated (A) or (B) of section 553(b) of title 5.

(3) RULEMAKING DOCKET.—Not later than the date of proposal of
any rule, the Administrator shall establish a rulemaking docket for the
rule. Whenever a rule applies only within a particular State, a second
(identical) docket shall be simultaneously established in the appropriate
EPA regional office.

(4) NOTICE OF PROPOSED RULEMAKING.—

(A) IN GENERAL.—In the case of any rule, notice of proposed
rulemaking—

(i) shall be published in the Federal Register, as provided
under section 553(b) of title 5;

(i1) shall be accompanied by a statement of its basis and
purpose;

(iii) shall specify the period for public comment; and

(iv) shall state the docket number, the location or locations
of the docket, and the times that the docket will be open to

publie inspection.
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(B) STATEMENT OF BASIS AND PURPOSE.—A statement of basis
and purpose under subparagraph (A)(ii)—
(i) shall include a summary of—

(I) the factual data on which the proposed rule is
based;

(IT) the methodology used in obtaining the data and
in analyzing the data; and

(ITI) the major legal interpretations and policy consid-
erations underlying the proposed rule; and

(ii) shall—

(I) set forth or summarize and provide a reference to
any pertinent findings, recommendations, and comments
by the Scientific Review Committee established under
section 21109(d) of this title and the National Academy
of Seiences; and

(IT) if the proposal differs in any important respect
from any of these recommendations, include an expla-
nation of the reasons for the differences.

(C) IncLUSION IN DOCKET.—AIl data, information, and docu-
ments described in this paragraph on which the proposed rule re-
lies shall be included in the docket on the date of publication of

the proposed rule.

(5) PUBLIC AVATLABILITY OF DOCKET.—The docket shall be open
for inspection by the public at reasonable times specified in the notice
of proposed rulemaking. Any person may copy documents contained in
the docket. The Administrator shall provide copying facilities that may
be used at the expense of the person seeking copies, but the Adminis-
trator may waive or reduce such expenses in such instances as the pub-
lic interest requires. Any person may request copies by mail if the per-
son pays the expenses, including personnel costs to do the copying.

(6) INCLUSION IN DOCKET.—

(A) COMMENTS AND DOCUMENTARY INFORMATION RECEIVED.—
Promptly on receipt by EPA, all written comments and documen-
tary information on the proposed rule received from any person for
inclusion in the docket during the comment period shall be placed
in the docket.

(B) TraNsCRIPT.—The transcript of public hearings, if any, on
the proposed rule shall be included in the docket promptly on re-
ceipt from the person who transeribed the hearings.

(C) DOCUMENTS OF CENTRAL RELEVANCE.—AIl documents

that become available after the proposed rule has been published
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and that the Administrator determines are of central relevance to
the rulemaking shall be placed in the docket as soon as possible
after their availability.
(D) DRAFTS OF PROPOSED AND FINAL RULES UNDER THIS

SUBSECTION AND RELATED DOCUMENTS AND COMMENTS.—The

drafts of a proposed rule submitted by the Administrator to the
Office of Management and Budget for any interagency review
process prior to proposal of any rule, all documents accompanying
the drafts, all written comments thereon by other agencies, and all
written responses to such written comments by the Administrator
shall be placed in the docket not later than the date of proposal
of the rule. The drafts of the final rule submitted for such review
process prior to promulgation and all such written comments
thereon, all documents accompanying such drafts, and written re-
sponses thereto shall be placed in the docket not later than the
date of promulgation.

(7) PROCEEDINGS.

In promulgating a rule—

(A) the Administrator shall allow any person to submit written
comments, data, or documentary information;

(B) the Administrator shall give interested persons an oppor-
tunity to make written submissions and oral presentations of data,
views, or arguments;

(C) a transcript shall be kept of any oral presentation; and

(D) the Administrator shall keep the record of the proceeding
open for 30 days after completion of the proceeding to provide an
opportunity for submission of rebuttal and supplementary informa-
tion.

(8) PROMULGATED RULES UNDER TIIIS SUBSECTION.—

(A) ITEMS TO ACCOMPANY PROMULGATED RULE.—A promul-

gated rule shall be accompanied by-

(i) a statement of basis and purpose like that described in
paragraph (4)(B) with respect to a proposed rule;

(i1) an explanation of the reasons for any major changes in
the promulgated rule from the proposed rule; and

(iii) a response to each of the significant comments, criti-

cisms, and new data submitted in written or oral presen-

tations during the comment period.
(B) BAsIs.

whole) on any information or data that have not been placed in

A promulgated rule may not be based (in part or

the docket as of the date of promulgation.

(9) JUDICIAL REVIEW.—
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(A) RECORD.—The record for judicial review shall consist exclu-
sively of the material described in subparagraphs (A) and (B) of
paragraph (4), subparagraphs (A), (B), and (C) of paragraph (6),
and paragraph (8)(A).

(B) OBJECTIONS.

(i) IN GENERAL.—Only an objection to a rule or a proce-
dure that was raised with reasonable specificity during the
comment period (including any public hearing) may be raised
during judicial review.

(i1) IMPRACTICALITY OF RAISING OBJECTION; GROUNDS
ARISING AFTER COMMENT PERIOD.—If the person raising an
objection demonstrates to the Administrator that it was im-
practicable to raise an objection within the comment period
or if the grounds for an objection arose after the comment
period (but within the time specified for judicial review), and
if the objection is of central relevance to the outcome of the
rule, the Administrator shall convene a proceeding for recon-
sideration of the rule and provide the same procedural rights
as would have been afforded had the information been avail-
able at the time at which the rule was proposed. If the Ad-
ministrator refuses to convene such a proceeding, the person
may seck review of the refusal in the United States court of
appeals for the appropriate circuit (as provided in subsection
(b)). Reconsideration shall not stay the effectiveness of the
rule, but the Administrator or the court may stay the effec-
tiveness of the rule during reconsideration for not more than
3 months.

(10) PROCEDURAL DETERMINATIONS.

(A) SoLE FORUM.—The sole forum for challenging procedural
determinations made by the Administrator under this subsection
shall be in the United States court of appeals for the appropriate
circuit (as provided in subsection (b)) at the time of the sub-
stantive review of the rule.

(B) NO INTERLOCUTORY APPEAL.—No interlocutory appeal
shall be permitted with respect to a procedural determination
made by the Administrator under this subsection.

(C) INVALIDATION OF RULE.—In reviewing alleged procedural
errors, the court may invalidate a rule only if the errors were so
serious and related to matters of such central relevance to the rule
that there is a substantial likelihood that the rule would have been

significantly changed if the errors had not been made.
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(11) REVERSAL.—A court may reverse any action found to be

(A) arbitrary, capricious, an abuse of diseretion, or otherwise
not in accordance with law;
(B) contrary to constitutional right, power, privilege, or immu-
nity;
(C) in excess of statutory jurisdiction, authority, or limitations,
or short of statutory right; or
(D) without observance of procedure required by law, if—
(i) the failure to observe the procedure is arbitrary or ca-
pricious;
(i1) the requirement of paragraph (9)(B) has been met; and
(ii1) the condition of paragraph (10)(C) is met.

(12) STATUTORY DEADLINES.

A statutory deadline for promulga-
tion of a rule that requires promulgation less than 6 months after the
date of proposal may be extended to not more than 6 months after the
date of proposal by the Administrator on a determination that the ex-
tension is necessary to afford the public and EPA adequate opportunity
to carry out the purposes of this subsection.

() NO OTHER JUDICIAL REVIEW.—Nothing in this division shall be con-
strued to authorize judicial review of regulations or orders of the Adminis-
trator under this division, except as provided in this section.

(f) Cosrs.

In any judicial proceeding under this section, the court may
award costs of litigation (including reasonable attorney’s fees and expert
witness’s fees) whenever the court determines that such an award is appro-
priate.

(g) STAY, INJUNCTION, OR SIMILAR RELIEF IN PROCEEDINGS RELATING
TO NONCOMPLIANCE PENALTIES.—In any civil action respecting the pro-
mulgation of regulations under, or the administration or enforcement of|
section 21119 of this title, the court shall not grant any stay, injunctive re-
lief, or similar relief before final judgment by the court.

(h) PuBLIC PARTICIPATION.—It is the intent of Congress that, consistent
with the policy of subchapter II of chapter 5 of title 5, the Administrator
in promulgating any regulation under this division, including a regulation
subject to a deadline, shall ensure that there is a reasonable period for pub-
lic participation of at least 30 days, except as otherwise expressly provided
in sections 21107(d), 21502(a), 21532, and 21552 of this title.

§20303. Emergency powers

(a) CrviL AcT1ION.—Notwithstanding any other provision of this division,
the Administrator, on receipt of evidence that a pollution source or combina-
tion of sources (including moving sources) is presenting an imminent and

substantial endangerment to public health or welfare, or the environment,
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may bring a civil action on behalf of the United States in the appropriate
United States district court to immediately restrain any person causing or
contributing to the alleged pollution to stop the emission of air pollutants
causing or contributing to the pollution or to take such other action as may
be necessary.

(b) ISSUANCE OF ORDERS BY THE ADMINISTRATOR.—If it is not praec-
ticable to ensure prompt protection of public health or welfare or the envi-
ronment by commencement of a civil action under subsection (a), the Ad-
ministrator may issue such orders as may be necessary to protect public
health or welfare or the environment.

(¢) CONSULTATION.—Prior to taking any action under this section, the
Administrator shall consult with appropriate State and local authorities and
attempt to confirm the accuracy of the information on which the action pro-
posed to be taken is based.

(d) EFFECTIVENESS.

Any order issued by the Administrator under this
section shall be effective on issuance and shall remain in effect for a period
of not more than 60 days, unless the Administrator brings a ecivil action
pursuant to subsection (a) before the expiration of that period. Whenever
the Administrator brings such a civil action within the 60-day period, the
order shall remain in effect for an additional 14 days or for such longer
period as may be authorized by the court in which the civil action is
brought.
§20304. Citizen suits

(a) DEFINITION OF EMISSION STANDARD OR LIMITATION UNDER THIS
D1visioN.—In this section, the term “emission standard or limitation under
this division” means—

(1) a schedule or timetable of compliance, emission limitation, stand-
ard of performance, or emission standard;

(2) a control or prohibition respecting a motor vehicle fuel or fuel
additive;

(3)(A) any condition or requirement of a permit under chapter 213
or 215;

(B) any condition or requirement under an applicable implementa-
tion plan relating to transportation control measures, air quality main-
tenance plans, vehicle inspection and maintenance programs or vapor
recovery requirements;

(C) any regulation under subsection (e) or act deseribed in sub-
section (f) of section 22111 of this title;

(D) any regulation under subsection (b) subsection (c¢) of section
21321 of this title;

(E) subdivision 7; or
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(F) any requirement under section 21111 or 21112 of this title
(without regard to whether the requirement is expressed as an emission
standard); or
(4) any other standard, limitation, or schedule established under any
permit issued pursuant to subdivision 6 or under any applicable State
implementation plan approved by the Administrator, any permit term
or condition, and any requirement to obtain a permit as a condition
of operations;
that is in effeet under this division (including a requirement applicable by
reason of section 21118 of this title) or under an applicable implementation
plan.
(b) IN GENERAL.—
(1) VIOLATION OF EMISSION STANDARD OR LIMITATION OR OF
ORDER.—

(A) DEFINITION OF PERSON.—In this paragraph, the term

“person’ includes
(i) the United States; and
(i1) any other governmental instrumentality or agency to
the extent permitted by the Eleventh Amendment to the Con-
stitution.

(B) Civir, AcTION.—Except as provided in subsection (e), any
person may commence a civil action on the person’s own behalf
against any person that is alleged to have violated (if there is evi-
dence that the alleged violation has been repeated) or to be in vio-
lation of—

(i) an emission standard or limitation under this division;
or

(i1) an order issued by the Administrator or a State with
respect to an emission standard or limitation under this divi-
sion.

(2) FAILURE OF ADMINISTRATOR TO PERFORM NONDISCRETIONARY
ACT OR DUTY.—KExcept as provided in subsection (c¢), any person may
commence a civil action on the person’s own behalf against the Admin-
istrator where there is alleged a failure of the Administrator to perform
any act or duty under this division that is not discretionary with the
Administrator.

(3) CONSTRUCTION WITHOUT PERMIT; VIOLATION OF PERMIT.—Ex-
cept as provided in subsection (¢), any person may commence a civil

action on the person’s own behalf against any person that—
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(A) proposes to construct or constructs any new or modified
major emitting facility without a permit required under chapter
213 or 215; or
(B) is alleged to have violated (if there is evidence that the al-
leged violation has been repeated) or to be in violation of any con-
dition of such a permit.
(4) JURISDICTION TO ENFORCE EMISSION STANDARD, EMISSION LIM-
ITATION, OR ORDER.—

(A) IN GENERAL.

A United States district court shall have ju-
risdiction, without regard to the amount in controversy or the citi-
zenship of the parties, to—

(i) enforce an emission standard or emission limitation or
an order deseribed in paragraph (1)(B)(ii), or to order the
Administrator to perform an act or duty deseribed in para-
eraph (2), as the case may be; and

(i1) to apply any appropriate civil penalties (exeept in a civil
action under paragraph (2)).

(B) PENALTY ASSESSMENT CRITERIA.—

(1) Facrors.—In determining the amount of any civil pen-
alty to be assessed under this subsection, the court shall take

into consideration (in addition to such other factors as justice

may require)

(I) the size of the business;

(IT) the economic impact of the civil penalty on the
business;

(ITT) the violator’s full compliance history and good
faith efforts to comply;

(IV) the duration of the violation as established by any
credible evidence (including evidence other than the ap-
plicable test method);

(V) payment by the violator of penalties previously as-
sessed for the same violation;

(VI) the economic benefit of noncompliance; and

(VII) the seriousness of the violation.

(i1) CIVIL PENALTY FOR EACH DAY OF VIOLATION.—A civil
penalty may be assessed for each day of violation. For pur-
poses of determining the number of days of violation for
which a civil penalty may be assessed under this subsection,
where the Administrator or an air pollution control agency
has notified the source of the violation, and the plaintiff

makes a prima facie showing that the conduct or events giv-
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ing rise to the violation are likely to have continued or re-
curred past the date of notice, the days of violation shall be
presumed to include the date of the notice and each day
thereafter until the violator establishes that continuous eom-
pliance has been achieved, except to the extent that the viola-
tor can prove by a preponderance of the evidence that there
were intervening days during which no violation occurred or
that the violation was not continuing in nature.

(5) COMPULSION OF AGENCY ACTION.—A United States district
court shall have jurisdiction to compel (consistent with paragraph (2))
agency action unreasonably delayed, except that a civil action to compel
agency action under section 20302(b) of this title that is unreasonably
delayed may be filed only in a United States district court within the
circuit in which the ecivil action would be reviewable under section
20302(b) of this title. In any such civil action for unreasonable delay,
notice to the entities described in subsection (¢)(1)(A)(i) shall be pro-

vided 180 days before commencing the civil action.

(¢) NOTICE.—

(1) IN GENERAL.—Except as provided in paragraph (2), no civil ac-
tion may be commenced—
(A) under subsection (b)(1)(B)—
(i) prior to 60 days after the plaintiff has given notice of
the violation to—
(I) the Administrator;
(IT) the State in which the violation occurs; and
(ITI) any alleged violator of the emission standard or
limitation or order; or
(ii) if the Administrator or State has commenced and is
diligently prosecuting a civil action in a court of the United
States or a State to require compliance with the emission
standard or limitation or order (but in any such civil action
in a court of the United States any person may intervene as
a matter of right); or
(B) under subsection (b)(2) prior to 60 days after the plaintiff
has given notice of the civil action to the Administrator.

(2) EXCEPTION.—A civil action under this section respecting a viola-
tion of subsection (f)(4) or (1)(3)(A) of section 21112 of this title or
an order issued by the Administrator pursuant to section 21113(b) of
this title may be brought immediately after notification to the Adminis-

trator.
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(3) MANNER OF NOTICE.—Notice under this subsection shall be
given in such manner as the Administrator shall prescribe by regula-
tion.

(1) PLACE FOR BRINGING CIVIL ACTION; INTERVENTION BY ADMINIS-
TRATOR; SERVICE OF COMPLAINT; CONSENT JUDGMENT.—

(1) PLACE FOR BRINGING CIVIL ACTION.—Any civil action respecting
a violation by a stationary source of an emission standard or limitation
or an order respecting an emission standard or limitation may be
brought only in the judicial district in which the stationary source is
located.

(2) INTERVENTION BY ADMINISTRATOR.—In any civil action under
this section, the Administrator, if not a party, may intervene as a mat-
ter of right at any time in the proceeding. A judgment in a civil action
under this section to which the United States is not a party shall not
have any binding effect on the United States.

(3) SERVICE OF COMPLAINT.—Whenever any civil action is brought
under this section, the plaintiff shall serve a copy of the ecomplaint on
the Attorney General of the United States and on the Administrator.

(4) CONSENT JUDGMENT.—No consent judgment shall be entered in
an action brought under this section in which the United States is not
a party prior to 45 days following the receipt of a copy of the proposed
consent judgment by the Attorney General and the Administrator, dur-
ing which 45-day period the Government may submit its comments on
the proposed consent judgment to the court and parties or may inter-
vene as a matter of right.

(e) AWARD OF COSTS; SECURITY.—In issuing any final order in any ac-
tion brought pursuant to subsection (b), a court may award costs of litiga-
tion (including reasonable attorney’s fees and expert witness’s fees) to any
party, whenever the court determines that such an award is appropriate.
The court may, if a temporary restraining order or preliminary injunction
is sought, require the filing of a bond or equivalent security in accordance
with the Federal Rules of Civil Procedure (28 U.S.C. App.).

(f) NONRESTRICTION OF OTHER RIGHTS.—

(1) PERSONS IN GENERAL.—Nothing in this section restricts any
right that any person (or class of persons) may have under any statute
or common law to seek enforecement of any emission standard or limita-
tion or to seek any other relief (including relief against the Adminis-
trator or a State agency).

(2) STATE, LOCAL, AND INTERSTATE AUTHORITIES.—Nothing in this
section or in any other law of the United States prohibits, excludes,

or restricts any State, local, or interstate authority from—
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(A) bringing any enforecement action or obtaining any judicial
remedy or sanction in any State or local court; or

(B) bringing any administrative enforcement action or obtaining
any administrative remedy or sanction in any State or local ad-

ministrative agency, department, or instrumentality;
against the United States, any department, agency, or instrumentality
thereof, or any officer, agent, or employee thereof under State or local

law respecting control and abatement of air pollution.

(3) OTHER PROVISIONS.—For provisions requiring compliance by the
United States, departments, agencies, instrumentalities, officers,
agents, and employees in the same manner as nongovernmental enti-
ties, see section 21118 of this title.

(g) PENALTY FUND.—

(1) IN GENERAL.—
(A) DEPOSIT.—Penalties received under subsection (b) shall be
deposited in a special fund in the Treasury for licensing and other
services.

(B) USE.

Amounts in the fund are authorized to be appro-
priated and shall remain available until expended for use by the
Administrator to finance air compliance and enforcement activi-
ties.

(2) USE OF PENALTIES IN BENEFICIAL MITIGATION PROJECTS.

(A) IN GENERAL.—Notwithstanding paragraph (1), the court in
any action under this section to apply civil penalties shall have dis-
cretion to order that the civil penalties, in lieu of being deposited
in the fund deseribed in paragraph (1), be used in beneficial miti-
gation projects that are consistent with this division and enhance
public health or the environment.

(B) VIEW OF THE ADMINISTRATOR.—The court shall obtain the
view of the Administrator in exercising such diseretion and select-
ing any such projects.

(C) AMOUNT.—The amount of any such payment in any such
action shall not exceed $100,000.

§20305. Representation in litigation

(a) ATTORNEY GENERAL; ATTORNEYS APPOINTED BY ADMINIS-
TRATOR.—The Administrator shall request the Attorney General to appear
and represent the Administrator in any civil action instituted under this di-
vision to which the Administrator is a party. Unless the Attorney General
notifies the Administrator that the Attorney General will appear in the civil
action within a reasonable time, attorneys appointed by the Administrator

shall appear and represent the Administrator.
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b) MEMORANDUM OF UNDERSTANDING REGARDING LEGAL REPRESEN-
(

TATION.—If the Attorney General agrees to appear and represent the Ad-

ministrator in any civil action, the representation shall be conducted in ac-

cordance with, and shall include participation by attorneys appointed by the

Administrator to the extent authorized by, the memorandum of understand-

ing between the Department of Justice and the EPA dated June 13, 1977,

respecting representation of EPA by the Department of Justice in civil liti-

gation.
CHAPTER 205—MISCELLANEOUS
Sec.
20501. Federal procurement.

20502.
20503.
20504.
20505.
20506.
20507.
20508.
20509.
20510.
20511.
20512
20513.
20514.
20515.
20516.
20517.

Mandatory patent licensing.

Policy review.

Other authority and responsibilities.
Records and audit.

Labor standards.

Sewage treatment grants.
Economic impact assessment.

Air quality monitoring.

Air quality modeling.

Employment effects.

. Employee protection.

Cost of vapor recovery equipment.

Vapor recovery for independent small business marketers of gasoline.
Exemptions for certain territories.

Air pollution from Outer Continental Shelf activities.

Demonstration grant program for local governments.

§20501. Federal procurement

(a) PROHIBITION OF CONTRACTS WITH VIOLATORS.

(1) IN GENERAL.—No Federal agency may enter into any contract
with any person that is convicted of any offense under section 21113(d)
of this title for the procurement of goods, materials, and services to
perform the contract at any facility at which the violation that gave
rise to the conviction occurred if the facility is owned, leased, or super-
vised by that person.

(2) TiME PERIOD.—The prohibition under paragraph (1) shall con-
tinue until the Administrator certifies that the condition giving rise to
the conviction has been corrected.

(3) INCLUSION OF SUBSTANTIVE VIOLATION.—In the case of a con-
viction arising under paragraph (2) of section 21113(d) of this title,
the condition giving rise to the convietion also shall be considered to
include any substantive violation of this division associated with the
violation of that paragraph.

(4) OTHER FACILITIES.

The Administrator may extend the prohibi-
tion under paragraph (1) to other facilities owned or operated by the

convicted person.
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(b) NOTIFICATION PROCEDURES.—The Administrator shall establish pro-

cedures to provide all Federal agencies with the notification necessary for

the purposes of subsection (a).

(¢) FEDERAL AGENCY CONTRACTS.—To implement the purposes and pol-
icy of this division to protect and enhance the quality of the Nation’s air,
the President shall cause to be issued an order that—

(1) requires each Federal agency authorized to enter into contracts
and each Federal agency that is empowered to extend Federal assist-
ance by way of grant, loan, or contract to effectuate the purpose and
policy of this division in such contracting or assistance activities; and

(2) sets forth procedures, sanctions, penalties, and such other provi-
sions as the President determines to be necessary to carry out that re-
quirement.

The President—

(d) EXEMPTIONS.
(1) may exempt any contract, loan, or grant from all or part of this
section where the President determines that an exemption is necessary
in the paramount interest of the United States; and
(2) shall notify Congress of the exemption.
§20502. Mandatory patent licensing
(a) IN GENERAL.—Whenever the Attorney General determines, on appli-
cation of the Administrator—
(1) that—
(A) in the implementation of requirement of section 21111,
21112, or 22102 of this title, a right under any United States let-
ters patent that is being used or intended for public or commercial
use and that is not otherwise reasonably available is necessary to
enable any person required to comply with the requirement to
comply with the requirement; and
(B) there are no reasonable alternative methods to accomplish
that purpose; and
(2) that the unavailability of that right may result in a substantial
lessening of competition or tendency to create a monopoly in any line
of commerce in any section of the country;
the Attorney General may so certify to a United States district court, which
may issue an order requiring the person that owns the patent to license it
on such reasonable terms and conditions as the court, after hearing, may
determine.
(b) WHERE CERTIFICATION MAYy BE MAaADE.—Certification under sub-
section (a) may be made to the United States district court for the district

in which the person owning the patent resides, does business, or is found.
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§20503. Policy review
(a) ENVIRONMENTAL IMPACT.—The Administrator shall review and com-
ment in writing on the environmental impact of any matter relating to du-

ties and responsibilities granted pursuant to this division or other provisions

of the authority of the Administrator, contained in any-

(1) legislation proposed by any Federal department or agency;

(2) newly authorized Federal projects for construction and any major
Federal agency action (other than a project for construction) to which
section 10512(a)(2)(C) of this title applies; and

(3) proposed regulations published by any department or agency of
the Federal Government.

(b) WRITTEN COMMENT.—WTitten comment under subsection (a) shall be
made publie at the conclusion of any review under subsection (a).

(¢) UNSATISFACTORY LEGISLATION, ACTION, OR REGULATION.—If the
Administrator determines that any legislation, action, or regulation de-
seribed in subsection (a) is unsatisfactory from the standpoint of public

health or welfare or environmental quality-

(1) the Administrator shall publish the determination; and
(2) the matter shall be referred to the Council on Environmental
Quality.
§20504. Other authority and responsibilities
(a) IN GENERAL.—Except as provided in subsection (b), this division

shall not be construed as superseding or limiting the authorities and respon-
sibilities, under any other provision of law, of the Administrator or any
other Federal officer, department, or agency.

(b) NONDUPLICATION OF APPROPRIATIONS.—No appropriation shall be

authorized or made under section 301, 311, or 314 of the Public Iealth
Service Act (42 U.S.C. 241, 243, 246) for any purpose for which appropria-
tions may be made under this division.

§20505. Records and audit

(a) RECIPIENTS OF ASSISTANCE To KEEP PRESCRIBED RECORDS.—A

recipient of assistance under this division shall keep such records as the Ad-
ministrator shall preseribe, including—

(1) records that fully disclose

(A) the amount and disposition by the recipient of the proceeds
of the assistance;

(B) the total cost of the project or undertaking in connection
with which the assistance is given or used; and

(C) the amount of the portion of the cost of the project or
undertaking that is supplied by other sources; and

(2) such other records as will facilitate an effective audit.
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(b) AupIiTs.—The Administrator and the Comptroller General of the

United States, or any of their duly authorized representatives, shall have
access for the purpose of audit and examinations to any books, documents,
papers, and records of a recipient of assistance under this division that are
pertinent to the assistance received under this division.

§20506. Labor standards

(a) IN GENERAL.

The Administrator shall take such action as may be
necessary to ensure that all laborers and mechanics employed by contractors
or subeontractors on projects assisted under this division are paid wages at
rates not less than those prevailing for the same type of work on similar
construction in the locality as determined by the Secretary of Liabor, in ac-
cordance with sections 3141 to 3144, 3146, and 3147 of title 40.

(b) AUTHORITY OF THE SECRETARY OF LABOR.—The Secretary of Liabor
shall have, with respect to the labor standards specified in this subsection
(a), the authority and functions set forth in Reorganization Plan No. 14
of 1950 (5 U.S.C. App.) and section 3145 of title 40.

§20507. Sewage treatment grants

(a) CONSTRUCTION.—No grant that the Administrator is authorized to
make to any applicant for construction of sewage treatment works in any
area in any State may be withheld, conditioned, or restricted by the Admin-
istrator on the basis of any requirement of this division except as provided

in subsection (b).

(b) WITHHOLDING, CONDITIONING, OR RESTRICTING OF GRANTS.
(1) IN GENERAL.—The Administrator may withhold, condition, or
restrict the making of any grant deseribed in subsection (a) only if the
Administrator determines that—
(A) the treatment works will not comply with applicable stand-
ards under seetion 21111 or 21112 of this title;
(B) the State does not have in effect, or is not carrying out,
a State implementation plan approved by the Administrator that
expressly quantifies and provides for the increase in emissions of
each air pollutant from stationary and mobile sources in any area
to which chapter 213 or 215 applies for that pollutant, which in-
crease may reasonably be anticipated to result directly or indi-
rectly from the new sewage treatment capacity that would be cre-
ated by the construction;
(C) the construction of the treatment works would create new
sewage treatment capacity that—
(i) may reasonably be anticipated to cause or contribute,

directly or indirectly, to an increase in emissions of any air
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pollutant in excess of the incerease provided for under the pro-
visions described in subparagraph (B) for any such area; or
(i1) would otherwise not be in conformity with the applica-

ble implementation plan; or
(D) the increase in emissions would interfere with, or be incon-
sistent with, the applicable implementation plan for any other

State.

(2) INCREASE IN EMISSIONS OF AIR POLLUTANT FROM STATIONARY
AND MOBILE SOURCES IN AN AREA TO WHICH CHAPTER 215 APPLIES.—
In the case of construction of a treatment works that would result, di-
rectly or indirectly, in an increase in emissions of any air pollutant
from stationary and mobile sources in an area to which chapter 215
applies, the quantification of emissions described in paragraph (1)(B)
shall include the emissions of any such pollutant resulting directly or
indirectly from areawide and nonmajor stationary source growth (mo-
bile and stationary) for each such area.

(¢) CHAPTER 105.—Nothing in this section shall be construed to—

(1) amend or alter any provision of chapter 105; or

(2) affect any determination as to whether or not the requirements
of that chapter have been met in the case of the construction of any
sewage treatment works.

§20508. Economic impact assessment
(a) AcTioNs TO WHICH THIS SECTION APPLIES.—

(1) INn GENERAL.—This section applies to action of the Adminis-
trator in promulgating or revising (subject to paragraph (2))—

(A) any new source standard of performance under section
21111 of this title;

(B) any regulation under section 21111(d) of this title;

(C) any regulation under subdivision 7;

(D) any regulation under chapter 213;

() any regulation establishing emission standards under sec-
tion 22102 of this title and any other regulation promulgated
under that section;

(I') any regulation controlling or prohibiting any fuel or fuel ad-
ditive under section 22111(d) of this title; and

(G) any aireraft emission standard under section 22302 of this
title.

(2) LamrtATION.—Nothing in this section shall apply to any stand-
ard or regulation described in paragraph (1) unless the notice of pro-
posed rulemaking in eonnection with the standard or regulation is pub-

lished in the Federal Register. In the case of a revision of such a
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standard or regulation, this section shall apply only to a revision that
the Administrator determines to be a substantial revision.
(b) PREPARATION OF ASSESSMENT BY ADMINISTRATOR.—

(1) IN GENERAL.—Before publication of notice of proposed rule-
making with respect to any standard or regulation to which this section
applies, the Administrator shall prepare an economic impact assess-
ment respecting the standard or regulation.

(2) INCLUSION IN DOCKET.—An economic impact assessment under
paragraph (1) shall be included in the docket required under section
20302(d)(3) of this title and shall be available to the public as provided
in section 20302(d)(5) of this title. The notice of proposed rulemaking
shall include notice of such availability and an explanation of the extent
to which and manner in which the Administrator has considered the
analysis contained in the economie impact assessment in proposing the
action.

(3) ExPLANATION.—The Administrator shall provide an explanation
described in paragraph (2) in the Administrator’s notice of promulga-
tion of any regulation or standard deseribed in subsection (a). Each
such explanation shall be part of the statements of basis and purpose

required under paragraphs (4) and (8) of section 20302(d) of this title.

(¢) ANALYSIS.
(1) IN GENERAL.—Subject to subsection (d), the economic impact
assessment required under this section with respect to any standard or
regulation shall contain an analysis of—
(A) the costs of compliance, including the extent to which the
costs of compliance will vary depending on—
(1) the effective date; and
(i1) the development of less expensive, more efficient means
or methods of compliance;
(B) the potential inflationary or recessionary effects;
(C) the effects on competition with respect to small business;
(D) the effects on consumer costs; and
(I£) the effects on energy use.

(2) EFFECT OF SECTION.—Nothing in this section shall be construed
to provide that the analysis of the factors specified in this subsection
affects or alters the factors that the Administrator is required to con-
sider in taking any action described in subsection (a).

(d) EXTENSIVENESS OF ASSESSMENT.—An economic impact assessment
required under this section shall be as extensive as practicable, in the judg-

ment of the Administrator, taking into account the time and resources avail-
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(f) CITIZEN SUITS.

(2) CoSTS.

(1) to alter the basis on which a standard or regulation is promul-
eated under this division;

(2) to preclude the Administrator from carrying out the Administra-
tor’s responsibility under this division to protect public health and wel-
fare; or

(3) to authorize or require any judicial review of any such standard
or regulation, or any stay or injunction of the proposal, promulgation,
or effectiveness of the standard or regulation on the basis of failure to

comply with this section.

(1) NONDISCRETIONARY DUTIES.—The requirements imposed on the
Administrator under this section shall be treated as nondiscretionary
duties for purposes of section 20304(b)(2) of this title.

(2) SOLE METHOD OF ENFORCEMENT.—The sole method for enforce-
ment of the Administrator’s duty under this section shall be by bring-
ing a civil action under section 20304(b)(2) of this title for a court
order to compel the Administrator to perform the duty. Violation of
any such order shall subject the Administrator to penalties for con-

tempt of court.

In the case of any provision of this division in which costs

are expressly required to be taken into account, the adequacy or inadequacy
of any assessment required under this section may be taken into consider-
ation, but shall not be treated for purposes of judicial review of any such
provision as conclusive with respect to compliance or noncompliance with the
requirement of the provision to take cost into account.

§20509. Air quality monitoring

(a) IN GENERAL.—

(1) REGULATIONS,.

After notice and opportunity for public hearing,
the Administrator shall promulgate regulations establishing an air
quality monitoring system throughout the United States that—

(A) utilizes uniform air quality monitoring criteria and meth-
odology and measures the air quality according to a uniform air
quality index;

(B) provides for air quality monitoring stations in major urban
areas and other appropriate areas throughout the United States
to provide monitoring such as will supplement (but not duplicate)
air quality monitoring carried out by the States required under

any applicable implementation plan;
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(C) provides for daily analysis and reporting of air quality based
on the uniform air quality index; and

(D) provides for recordkeeping with respect to the monitoring
data and for periodic analysis and reporting to the general public
by the Administrator with respect to air quality based on the data.
(2) OPERATION.—The operation of the air quality monitoring system
may be carried out by the Administrator or by such other departments,
agencies, or entities of the Federal Government (including the National
Weather Service) as the President considers appropriate. Any air qual-
ity monitoring system required under any applicable implementation
plan under section 21110 of this title shall, as soon as practicable fol-
lowing promulgation of regulations under this section, utilize the stand-
ard criteria and methodology, and measure air quality according to the

standard index, established under the regulations.
(b) AIR QUALITY MONITORING DATA INFLUENCED BY EXCEPTIONAL

EvENTS.—

(1) DEFINITION OF EXCEPTIONAL EVENT.—In this section:

(A) IN GENERAL.—The term ‘‘exceptional event” means an
event that—
(i) affects air quality;
(i1) is not reasonably controllable or preventable;
(ii1) is caused by human activity that is unlikely to recur
at a particular location or is a natural event; and
(iv) is determined by the Administrator through the process
established in the regulations promulgated under paragraph

(2) to be an exceptional event.

(B) ExcLusioNs.—The term “exceptional event” does not in-

clude

(1) stagnation of air masses or meteorological inversions;

(i1) a meteorological event involving high temperatures or
lack of precipitation; or

(iii) air pollution relating to source noncompliance.

(2) REGULATIONS.—

(A) PROPOSED REGULATIONS.—After consultation with Federal
land managers and State air pollution control agencies, the Ad-
ministrator shall publish in the Federal Register proposed regula-
tions governing the review and handling of air quality monitoring

data influenced by exceptional events.

(B) FINAL REGULATIONS.—Not later than 1 year after the date
on which the Administrator publishes proposed regulations under

subparagraph (A), and after providing an opportunity for inter-
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ested persons to make oral presentations of views, data, and argu-
ments regarding the proposed regulations, the Administrator shall
promulgate final regulations governing the review and handling of
air quality monitoring data influenced by an exceptional event that

are consistent with paragraph (3).

(3) PRINCIPLES AND REQUIREMENTS.

(A) PriNcIPLES.—In promulgating regulations under this sec-
tion, the Administrator shall follow the principles that—

(i) protection of public health is the highest priority;

(i1) timely information should be provided to the public in
any case in which the air quality is unhealthy;

(i11) all ambient air quality data should be included in a
timely manner, in an appropriate Federal air quality database
that is accessible to the public;

(iv) each State must take necessary measures to safeguard
public health regardless of the source of the air pollution; and

(v) air quality data should be carefully screened to ensure
that events not likely to recur are represented accurately in

all monitoring data and analyses.

(B) REQUIREMENTS.—Regulations promulgated under this sec-
tion shall, at a minimum, provide that—

(i) the occurrence of an exceptional event must be dem-
onstrated by reliable, accurate data that are promptly pro-
duced and provided by Federal, State, or local government
agencies;

(i1) a clear causal relationship must exist between the
measured exceedances of a NAAQS and the exceptional event
to demonstrate that the exceptional event caused a specific
air pollution coneentration at a particular air quality monitor-
ing location;

(iii) there is a public process for determining whether an
event is an exceptional event; and

(iv) there are criteria and procedures for the Governor of
a State to petition the Administrator to exclude air quality
monitoring data that are directly due to exceptional events
from use in determinations by the Administrator with respect
to exceedances or violations of the NAAQSes.

§20510. Air quality modeling

(a) CONFERENCES.—At least every 3 years, the Administrator shall con-

duct a conference on air quality modeling. In conducting a conference, spe-
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cial attention shall be given to appropriate modeling necessary for carrying
out chapter 213.

(b) CONFEREES.—A conference conducted under this section shall provide
for participation by the National Academy of Sciences, representatives of
State and local air pollution control agencies, and appropriate Federal agen-
cles, including the National Science Foundation, the National Oceanic and
Atmospheric Administration, and the National Institute of Standards and
Technology.

(¢) COMMENTS; TRANSCRIPTS.—Interested persons shall be permitted to
submit written comments, and a verbatim transcript of the conference pro-
ceedings shall be maintained. The comments and transeript shall be in-
cluded in the docket required to be established for purposes of promulgating
or revising any regulation relating to air quality modeling under chapter
213.

§20511. Employment effects

(a) CONTINUOUS EVALUATION OF POTENTIAL LOSS OR SHIFTS OF EM-
PLOYMENT.—The Administrator shall conduet continuing evaluations of po-
tential loss or shifts of employment that may result from the administration
or enforcement of the provision of this division and applicable implementa-
tion plans, including, where appropriate, investigating threatened plant clo-
sures or reductions in employment allegedly resulting from such administra-
tion or enforcement.

(b) INVESTIGATION.—

(1) REQUEST FOR INVESTIGATION.—Any employee, or any represent-
ative of an employee, who is discharged or laid off, threatened with dis-
charge or layoff, or whose employment is otherwise adversely affected
or threatened to be adversely affected because of the alleged results of
any requirement imposed or proposed to be imposed under this divi-
sion, including any requirement applicable to Federal facilities and any
requirement imposed by a State or political subdivision of a State, may
request the Administrator to investigate the matter. Any such request
shall be in writing, shall set forth with reasonable particularity the
erounds for the request, and shall be signed by the employee (or rep-
resentative of the employee) making the request.

(2) INVESTIGATION.—On the making of a request under paragraph
(1), the Administrator shall investigate the matter and, at the request
of any party, shall hold public hearings on not less than 5 days’ notice.
At the hearings, the Administrator shall require the parties, including
the employer of the employee, to present information relating to the ac-
tual or potential effect of a requirement described in paragraph (1) on

employment and the detailed reasons or justification for the require-
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ments. If the Administrator determines that there are no reasonable
erounds for conducting a public hearing, the Administrator shall notify
(in writing) the party requesting a hearing of the determination and
the reasons for the determination. If the Administrator convenes a

hearing, the hearing shall be on the record.

(3) FINDINGS AND RECOMMENDATIONS.—
(A) IN GENERAL.—On receiving the report of an investigation
under paragraph (2), the Administrator shall—

(i) make findings of fact as to the effect of the require-
ments on employment and on the alleged actual or potential
discharge, layoff, or other adverse effect on employment; and

(i1) make such recommendations as the Administrator con-
siders appropriate.

(B) PuBLIC AVATLABILITY.—The report, findings, and recom-

mendations shall be available to the public.

(¢) SUBPOENAS; OATIIS.
(1) IN GENERAL.—In connection with any investigation or public
hearing conducted under subsection (b), the Administrator may—
(A) issue subpoenas for the attendance and testimony of wit-
nesses and the production of relevant papers, books, and docu-
ments; and

(B) administer oaths.

(2) TRADE SECRETS; SECRET PROCESSES.—Except for emission
data, on a showing satisfactory to the Administrator by an owner or
operator that papers, books, documents, or information or any particu-
lar part thereof, if made public, would divulge trade secrets or secret
processes of the owner or operator, the Administrator shall consider the
record, report, or information or particular part thereof confidential in
accordance with section 1905 of title 18, except that the paper, book,
document, or information may be disclosed—

(A) to other officers, employees, or authorized representatives of

the United States concerned with carrying out this division; or

(B) when relevant in any proceeding under this division.

(3) PAYMENT OF WITNESSES.—A witness summoned shall be paid
the same fees and mileage that are paid witnesses in the courts of the
United States.

(4) CONTUMACY; REFUSAL TO OBEY SUBPOENA.—In a case of contu-
macy or refusal to obey a subpoena served on any person under para-
graph (1)—

(A) the United States district court for any distriet in which the

person is found or resides or transacts business, on application by



© 00 N O oA WDN P

NN NDNRERRRRRR R R R
W NP O ©O©ow~NO UM WDN R O

24
25
26
27
28
29
30
31
32
33

35
36
37
38
39
40

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
62

the United States and after notice to the person, shall have juris-
diction to issue an order requiring the person to appear and give
testimony before the Administrator and to appear and produce pa-
pers, books, and documents before the Administrator; and

(B) any failure to obey such a court order may be punished by
the court as a contempt of court.

(d) LaMITATIONS ON CONSTRUCTION OF SECTION.—Nothing in this sec-
tion shall be construed to require or authorize the Administrator, a State,
or a political subdivision of a State to modify or withdraw any requirement
imposed or proposed to be imposed under this division.

§20512. Employee protection

(a) NO DISCHARGE OR DISCRIMINATION.—No employer may discharge or
otherwise discriminate against any employee with respect to the employee’s
compensation, terms, conditions, or privileges of employment because the
employee (or any person acting pursuant to a request of the employee)—

(1) commeneced, caused to be commenced, or is about to commence
or cause to be commenced a proceeding under this division or a pro-
ceeding for the administration or enforcement of any requirement im-
posed under this division or under any applicable implementation plan;

(2) testified or is about to testify in any such proceeding; or

(3) assisted or participated or is about to assist or participate in any
manner in such a proceeding or in any other action to carry out this
division.

(b) INVESTIGATION.—

(1) ComPLAINT.—An employee who believes that the employee has
been discharged or otherwise discriminated against by any person in
violation of subsection (a) may, within 30 days after the violation oc-
curs, file (or have any person file on the employee’s behalf) a complaint
with the Secretary of Liabor (referred to in this subsection as the “‘See-
retary”’) alleging the discharge or diserimination. On receipt of the
complaint, the Secretary shall notify the person named in the complaint
of the filing of the complaint.

(2) INVESTIGATION.—On receipt of a complaint under paragraph
(1), the Secretary shall conduct an investigation of the violation alleged
in the complaint. Within 30 days of the receipt of the complaint, the
Secretary shall complete the investigation and shall notify in writing
the complainant (and any person acting in the complainant’s behalf)
and the person alleged to have committed the violation of the results
of the investigation.

(3) ORDER.—
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(A) IN GENERAL.—Within 90 days after receipt of a complaint
under paragraph (1), the Secretary shall, unless the proceeding on
the complaint is terminated by the Secretary on the basis of a set-
tlement entered into by the Secretary and the person alleged to
have committed the violation, issue an order providing the relief
preseribed by subparagraph (B) or denying the relief. An order of
the Secretary shall be made on the record after notice and oppor-
tunity for public hearing. The Secretary may not enter into a set-
tlement terminating a proceeding on a complaint without the par-
ticipation and consent of the complainant.

(B) RELIEF.—If, in response to a complaint under paragraph
(1), the Secretary determines that a violation of subsection (a) has
oceurred, the Secretary—

(i) shall order the person that committed the violation to—

(I) take affirmative action to abate the violation; and

(IT) reinstate the complainant to the complainant’s

former position together with the compensation (includ-

ing back pay), terms, conditions, and privileges of the
complainant’s employment; and

(i1) may order the person to provide compensatory damages

to the complainant.

(4) COSTS AND EXPENSES.

If an order is issued under paragraph
(3), the Secretary, at the request of the complainant, shall assess
against the person against which the order is issued a sum equal to
the aggregate amount of all costs and expenses (including attorney’s
fees and expert witness’s fees) reasonably incurred, as determined by
the Secretary, by the complainant for, or in econnection with, the bring-

ing of the complaint on which the order is issued.

(¢) REVIEW.—

(1) IN GENERAL.—Any person adversely affected or agerieved by an
order issued under subsection (b)(3) may obtain review of the order in
the United States court of appeals for the circuit in which the violation,
with respect to which the order was issued, allegedly occurred. The pe-
tition for review must be filed within 60 days from the issuance of the
Secretary’s order. Review shall conform to chapter 7 of title 5. The
commencement of proceedings under this subsection shall not, unless
ordered by the court, operate as a stay of the Secretary’s order.

(2) NO OTHER REVIEW.—An order of the Secretary with respect to
which review could have been obtained under paragraph (1) shall not

be subject to judicial review in any criminal or other civil proceeding.
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(d) ENFORCEMENT OF ORDER BY SECRETARY.—Whenever a person has
failed to comply with an order issued under subsection (b)(3), the Secretary
may file a civil action in the United States district court for the district
in which the violation was found to occur to enforece the order. In a civil
action brought under this subsection, the district court shall have jurisdie-
tion to grant all appropriate relief, including injunctive relief, compensatory
damages, and exemplary damages.
(e) ENFORCEMENT OF ORDER BY PERSON ON WHOSE BEHALF ORDER
WaS ISSUED.—

(1) IN GENERAL.—Any person on whose behalf an order was issued
under subsection (b)(3) may commence a civil action against the person
to which the order was issued to require compliance with the order.
The appropriate United States district court shall have jurisdiction,
without regard to the amount in controversy or the citizenship of the

parties, to enforce the order.

(2) Cosrs.—In issuing any final order under this subsection, a court
may award costs of litigation (including reasonable attorney’s fees and
expert witness’s fees) to any party whenever the court determines that
such an award is appropriate.

(f) MANDAMUS.

Any nondiseretionary duty imposed by this section shall
be enforeceable in a mandamus proceeding brought under section 1361 of
title 28.

(2) DELIBERATE VIOLATION BY EMPLOYEE.—Subsection (a) shall not
apply with respect to any employee who, acting without direction from the
employee’s employer (or the employer’s agent), deliberately causes a viola-
tion of any requirement of this division.

§20513. Cost of vapor recovery equipment

(a) Costs To BE BORNE BY OWNER OF RETAIL OUTLET.—The regula-
tions under this division applicable to vapor recovery with respect to mobile
source fuels at retail outlets of such fuels shall provide that the cost of pro-
curement and installation of the vapor recovery shall be borne by the owner
of the outlet (as determined under the regulations). Except as provided in
subsection (b), the regulations shall provide that no lease of a retail outlet
by the owner thereof may provide for a payment by the lessee of the cost
of procurement and installation of vapor recovery equipment. The regula-
tions shall provide that the cost of procurement and installation of vapor
recovery equipment may be recovered by the owner of the outlet by means
of price inereases in the cost of any product sold by the owner, notwith-
standing any provision of law.

(b) PAYMENT BY LESSEE.—The regulations of the Administrator de-

seribed in subsection (a) shall permit a lease of a retail outlet to provide
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for payment by the lessee of the cost of procurement and installation of
rapor recovery equipment over a reasonable period (as determined in accord-
ance with the regulations) if the owner of the outlet does not sell, trade in,
or otherwise dispense any product at wholesale or retail at the outlet.
§20514. Vapor recovery for independent small business

marketers of gasoline

(a) DEFINTTTONS.—In this section:

(1) CoNTROL.—The term “control”’, in reference to control of a cor-
poration, means ownership of more than 50 percent of the stock of the
corporation.

(2) INDEPENDENT SMALL BUSINESS MARKETER OF GASOLINE.—The
term “independent small business marketer of gasoline” means a per-
son engaged in the marketing of gasoline that would be required to pay
for procurement and installation of vapor recovery equipment under
section 20513 of this title or under regulations of the Administrator,
unless the person—

(A)(1) is a refiner;

(i1) controls, is controlled by, or is under common control with,
a refiner; or

(iii) 1s otherwise directly or indirectly affiliated (as determined
under the regulations of the Administrator) with a refiner or with
a person that controls, is controlled by, or is under a common con-
trol with a refiner (unless the sole affiliation is by means of a sup-
ply contract or an agreement or contract to use a trademark,
trade name, service mark, or other identifying symbol or name
owned by the refiner or any such person); or

(B) receives less than 50 pereent of the person’s annual income
from refining or marketing of gasoline.

(3) REFINER.—The term ‘“refiner” does not include a refiner the
total refinery capacity of which (including the refinery capacity of any
person that controls, is controlled by, or is under common control with,
the refiner) does not exceed 65,000 barrels per day.

(b) MARKETERS OF (FASOLINE.

The regulations under this division ap-
plicable to vapor recovery from fueling of motor vehicles at retail outlets of
gasoline shall not apply to any outlet owned by an independent small busi-

ness marketer of gasoline having monthly sales of less than 50,000 gallons.

(¢) STATE REQUIREMENTS.—Nothing in subsection (a) shall be construed
to prohibit any State from adopting or enforcing, with respect to independ-
ent small business marketers of gasoline having monthly sales of less than
50,000 gallons, any vapor recovery requirements for mobile source fuels at

retail outlets. Any vapor recovery requirement that is adopted by a State
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and submitted to the Administrator as part of its implementation plan may
be approved and enforced by the Administrator as part of the applicable im-
plementation plan for that State.

§20515. Exemptions for certain territories
(a) EXEMPTION ON PETITION.—

(1) IN GENERALL.

On petition by the Governor of Guam, American
Samoa, the Virgin Islands, or the Northern Mariana Islands, the Ad-
ministrator may exempt any person or source or class of persons or
sources in that territory or commonwealth from any requirement under
this division other than—

(A) section 21112 of this title; or

(B) any requirement under section 21110 of this title or chapter
215 necessary to attain or maintain a primary NAAQS.

(2) BASIS FOR EXEMPTION.—An exemption may be granted under
paragraph (1) if the Administrator finds that compliance with the re-
quirement is not feasible or is unreasonable due to unique geographical,
meteorological, or economic factors of the territory or commonwealth
or to such other local factors as the Administrator considers signifi-
cant.

(3) CONSIDERATION.—A petition under paragraph (1) shall be con-
sidered in accordance with section 20302(d) of this title, and any ex-
emption under this subsection shall be considered to be final action by
the Administrator for the purposes of section 20302(b) of this title.

(4) NOTIFICATION.—The Administrator shall promptly notify the
Committee on Energy and Commerce and Committee on Natural Re-
sources of the House of Representatives and the Committee on Envi-
ronment and Public Works and Committee on Energy and Natural Re-
sources of the Senate on receipt of a petition under this subsection and
of the approval or rejection of the petition and the basis for the action.

(b) EXEMPTION OF CERTAIN POWERPLANT.—

(1) IN GENERAL.—Notwithstanding any other provision of this divi-
sion, any fossil fuel-fired steam electric powerplant operating within
suam as of December 8, 1983, is exempted from—

(A) any requirement of the new source performance standards
relating to sulfur dioxide promulgated under section 21111 of this
title as of December 8, 1983; and

(B) any regulation relating to sulfur dioxide standards or limita-
tions contained in a State implementation plan approved under
section 21110 of this title as of December 8, 1983, except as pro-

vided in paragraph (2).
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(2) EXPIRATION.—The exemptions under paragraph (1) shall expire
unless the Administrator determines that the powerplant described in
paragraph (1) is making all emission reductions practicable to prevent
exceedances of the NAAQSes for sulfur dioxide.

§20516. Air pollution from Outer Continental Shelf activi-
ties

(a) DEFINTTTONS.—In this section:

(1) CORRESPONDING ONSHORE AREA.—

(A) IN GENERAL.—The term ‘‘corresponding onshore area’”
means, with respect to any OCS source, the onshore attainment
or nonattainment area that is closest to the source, unless the Ad-
ministrator determines that another area with more stringent re-
quirements with respect to the control and abatement of air pollu-
tion may reasonably be expected to be affected by such emissions.

(B) DETERMINATION.—A determination under subparagraph
(A) shall be based on the potential for air pollutants from the
OCS source to reach the other onshore area and the potential of
such air pollutants to affect the efforts of the other onshore area
to attain or maintain any Federal or State ambient air quality

standard or to comply with chapter 213.

(2) EXISTING 0CS SOURCE.—The term “existing OCS source” means
any OCS source other than a new OCS source.

(3) NEW 0CS SOURCE.—The term ‘“new OCS source” means an OCS
source that is a new source within the meaning of section 21111(a) of
this title.

(4) OUTER CONTINENTAL SHELF.—The term “Outer Continental
Shelf” has the meaning given the term in section 2 of the Outer Con-
tinental Shelf Lands Act (43 U.S.C. 1331).

(5) OCS SOURCE.—

(A) IN GENERAL.—The term “OCS source” means a source on,
or in or on water above, the Outer Continental Shelf that is lo-
cated—

(1) offshore of a State along the Pacific, Arctic, or Atlantic
Coast; or

(i1) offshore of the State of Florida along the United States
sulf Coast eastward of longitude 87 degrees, 30 minutes.

(B) INCLUSIONS.

(i) IN GENERAL.—The term “OCS source” includes any
equipment, activity, or facility that—
(I) emits or has the potential to emit any air pollut-

ant; and
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(IT) is regulated or authorized under the Outer Con-
tinental Shelf Lands Act (43 U.S.C. 1331 et seq.).

(i1) Activity.—In clause (i), the term “activity” includes
platform and drill ship exploration, construction, development,
production, processing, and transportation.

(b) APPLICABLE REQUIREMENTS FOR CERTAIN AREAS.—

(1) REQUIREMENTS TO CONTROL ATR POLLUTION.—

(A) IN GENERAL.—After consultation with the Secretary of the
Interior and the Commandant of the United States Coast Guard,
the Administrator, by regulation, shall establish requirements to
control air pollution from OCS sources to attain and maintain
Federal and State ambient air quality standards and to comply
with chapter 213.

(B) SOURCES LOCATED WITHIN 25 MILES OF THE SEAWARD

BOUNDARY OF A STATE.—For OCS sources that are located within

25 miles of the seaward boundary of a State, the requirements
under subparagraph (A)—
(i) shall be the same as would be applicable if the source
were located in the corresponding onshore area; and
(i1) shall include State and local requirements for emission
controls, emission limitations, offsets, permitting, monitoring,
testing, and reporting.
(C) UpDATING.—The Administrator shall update the require-
ments as necessary to maintain consistency with onshore regula-
tions.

(2) VESSELS.

For purposes of this subsection, emissions from any
vessel servicing or associated with an OCS source, including emissions
while at the OCS source or en route to or from the OCS source within
25 miles of the OCS source, shall be considered emissions from the
OCS source.

(3) SUPERSEDURE OF OTHER LAW.—The authority of this sub-
section shall supersede section 5(a)(8) of the Outer Continental Shelf
Lands Act (43 U.S.C. 1334(a)(8)) but shall not repeal or modify any
other Federal, State, or local authority with respect to air quality.

(4) TREATMENT AS STANDARD.—Each requirement established
under this subsection shall be treated, for purposes of sections 20304,
21113, 21114, 21116, and 21119 of this title, as a standard under sec-
tion 21111 of this title, and a violation of any such requirement shall

be considered a violation of section 21111(j) of this title.

(5) EXEMPTIONS.
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(A) IN GENERAL.

The Administrator may exempt an OCS
source from a specific requirement in effect under regulations
under this subsection if the Administrator finds that compliance
with a pollution control technology requirement is technically in-
feasible or will cause an unreasonable threat to health and safety.

(B) WRITTEN FINDINGS; OTHER REQUIREMENT.—The Adminis-
trator shall make written findings explaining the basis of any ex-
emption issued pursuant to this paragraph and shall impose an-
other requirement equal to or as close in stringency to the original
requirement as possible.

(C) OFFSET.—The Administrator shall ensure that any increase
in emissions due to the granting of an exemption is offset by re-
ductions in actual emissions, not otherwise required by this divi-
sion, from the same source or other sources in the area or in the
corresponding onshore area.

(D) PuBLIC NOTICE AND COMMENT.—The Administrator shall
establish procedures to provide for public notice and comment on

exemptions proposed pursuant to this paragraph.

(6) STATE PROCEDURES.—A State adjacent to an OCS source in-
cluded under this subsection may promulgate and submit to the Admin-
istrator regulations for implementing and enforcing the requirements of
this subsection. If the Administrator finds that the State regulations
are adequate, the Administrator shall delegate to that State any au-
thority the Administrator has under this division to implement and en-
force the requirements. Nothing in this subsection shall prohibit the

Administrator from enforcing any requirement of this section.

(¢) REQUIREMENTS FOR OTHER OFFSHORE AREAS.
United States Gulf Coast Outer Continental Shelf that are adjacent to the

For portions of the

States of Alabama, Mississippi, Louisiana, and Texas, the Secretary of the
Interior shall consult with the Administrator to ensure coordination of air
pollution control regulation for Outer Continental Shelf emissions and emis-
sions in adjacent onshore areas.

(d) CoASTAL WATER.—

(1) STupY REPORT.—The study report under section 21112(m) of
this title shall apply to the coastal water of the United States to the
same extent and in the same manner as the requirements apply to the
Great Lakes, the Chesapeake Bay, and their tributaries.

(2) REGULATORY REQUIREMENTS.

The regulatory requirements of
section 21112(m) of this title shall apply to the coastal water of the

States that is subject to subsection (b) to the same extent and in the
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same manner as the requirements apply to the Great Lakes, the Chesa-
peake Bay, and their tributaries.
§20517. Demonstration grant program for local govern-
ments

(a) DEFINITIONS.—In this section:

(1) COST-EFFECTIVE TECHNOLOGIES AND PRACTICES.—The term
“cost-effective technologies and practices” has the meaning given the
term in section 401 of the Energy Independence and Security Act of
2007 (42 U.S.C. 17061).

(2) OPERATING COST SAVINGS.

The term ‘“operating cost savings”
has the meaning given the term in section 401 of the Energy Independ-
ence and Security Act of 2007 (42 U.S.C. 17061).

(b) GRANT PROGRAM.—

(1) IN GENERAL.—The Administrator shall establish a demonstra-
tion program under which the Administrator shall provide competitive
grants to assist local governments (such as municipalities and counties)
with respect to local government buildings to—

(A) deploy cost-effective technologies and practices; and

(B) achieve operational cost savings through the application of
cost-effective technologies and practices, as verified by the Admin-
istrator.

(2) COST SHARING.—

(A) IN GENERAL.—The Federal share of the cost of an activity
carried out using a grant provided under this section shall be 40
percent.

(B) WAIVER OF NON-FEDERAL SHARE.—The Administrator
may waive up to 100 percent of the local share of the cost of any
grant under this section if the Administrator determines, under
objective economic criteria established by the Administrator in
published guidelines, that the community is economically dis-
tressed.

(3) MaxiMUM AMOUNT.—The amount of a grant under this sub-
section shall not exceed $1,000,000.

(¢) GUIDELINES.

(1) IN GENERAL.—The Administrator shall issue guidelines to imple-
ment the grant program established under subsection (b).

(2) REQUIREMENTS.
tablish—

The guidelines under paragraph (1) shall es-

(A) standards for monitoring and verification of operational cost
savings through the application of cost-effective technologies and

practices reported by grantees under this section;
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(B) standards for grantees to implement training programs and
provide technical assistance and education relating to the retrofit
of buildings using cost-effective technologies and practices; and
(C) a requirement that each local government that receives a
erant under this section shall achieve facility-wide cost savings,
through renovation of existing local government buildings using
cost-effective technologies and practices, of at least 40 percent as
compared with the baseline operational costs of the buildings be-
fore the renovation (as calculated assuming a 3-year, weather-nor-
malized average).

(d) COMPLIANCE WITH STATE AND LOCAL LiAw.—Nothing in this section
or any program carried out using a grant provided under this section super-
sedes or otherwise affects any State or local law, to the extent that the
State or local law contains a requirement that is more stringent than the
relevant requirement of this section.

(e) REPORTS.—

(1) IN GENERAL.—The Administrator shall annually submit to Con-
gress a report that—
(A) deseribes the cost savings achieved and actions taken and
recommendations made under this section; and
(B) includes any recommendations for further action that the
Administrator may have.
(2) FiNnaL REPORT.—The Administrator shall issue a final report at
the conclusion of the program that includes findings, a summary of
total cost savings achieved, and recommendations for further action.

(f) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be ap-

propriated to carry out this section $20,000,000 for each of fiscal years
2007 to 2012.

() TERMINATION.—The program under this section shall terminate on
September 30, 2012.

Subdivision 2—Air Pollution Prevention and
Control
CHAPTER 211—AIR QUALITY AND EMISSION
LIMITATIONS

Sec.

21101. Findings; purposes; primary goal.

21102. Cooperative activities.

21103. Research, investigation, training, and other activities.

21104. Research relating to fuels and vehicles.

21105. Grants for support of air pollution planning and control programs.
21106. Interstate air quality agencies.

21107. Air quality control regions.

21108. Air quality eriteria and control techniques.

21109. National primary and secondary ambient air quality standards.
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State implementation plans.

Standards of performance for new stationary sources.
Hazardous air pollutants.

Federal enforcement.

Recordkeeping, inspections, monitoring, and entry.
International air pollution.

Retention of State authority.

Advisory committees.

Control of pollution from Federal facilities.
Noncompliance penalty.

Consultation.

Listing of certain unregulated pollutants.

Stack heights.

. Assurance of adequacy of State plans.

Measures to prevent economic disruption or unemployment.
Interstate pollution abatement.

Public¢ notification.

State boards.

Solid waste combustion

Emission factors.

Land use authority.

§21101. Findings; purposes; primary goal

(a) FINDINGS.

(b) PURPOSES.

Congress finds that—

(1) the predominant part of the Nation’s population is located in its
apidly expanding metropolitan and other urban areas, which generally
cross the boundary lines of local jurisdictions and often extend into 2
or more States;

(2) the growth in the amount and complexity of air pollution brought
about by urbanization, industrial development, and the increasing use
of motor vehicles has resulted in mounting dangers to the public health
and welfare, including injury to agricultural crops and livestock, dam-
age to and the deterioration of property, and hazards to air and ground
transportation;

(3) air pollution prevention (that is, the reduction or elimination,
through any measures, of the amount of pollutants produced or created
at the source) and air pollution control at its source are the primary
responsibility of States and local governments; and

(4) Federal financial assistance and leadership are essential for the
development of cooperative Federal, State, regional, and local programs

to prevent and control air pollution.

The purposes of this subdivision are—

(1) to protect and enhance the quality of the Nation’s air resources
so as to promote the public health and welfare and the productive ca-
pacity of its population;

(2) to initiate and accelerate a national research and development

program to achieve the prevention and control of air pollution;
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(3) to provide technical and financial assistance to State and local
governments in connection with the development and execution of their
air pollution prevention and control programs; and
(4) to encourage and assist the development and operation of re-
gional air pollution prevention and control programs.

(¢) PRIMARY GOAL.—A primary goal of this division is to encourage or
otherwise promote reasonable Federal, State, and local governmental ac-
tions, consistent with this division, for pollution prevention.

§21102. Cooperative activities

(a) INTERSTATE COOPERATION; UNIFORM STATE LaAws; STATE COM-

PACTS.—The Administrator shall encourage—

(1) cooperative activities by States and local governments for the
prevention and control of air pollution;

(2) enactment of improved and, so far as practicable in the light of
varying conditions and needs, uniform State and local laws relating to
the prevention and control of air pollution; and

(3) the making of agreements and compacts between States for the
prevention and control of air pollution.

(b) FEDERAL COOPERATION.—The Administrator shall cooperate with
and encourage cooperative activities by all Federal departments and agen-
cies having functions relating to the prevention and control of air pollution,
so as to ensure the utilization in the Federal air pollution control program
of all appropriate and available facilities and resources within the Federal
Government.

(¢) CONSENT OF CONGRESS TO COMPACTS.—

(1) IN GENERAL.—The consent of Congress is given to 2 or more
States to negotiate and enter into agreements or compacts, not in con-
flict with any law or treaty of the United States, for—

(A) cooperative effort and mutual assistance for the prevention
and control of air pollution and the enforecement of their respective
laws relating thereto; and

(B) the establishment of such agencies, joint or otherwise, as
the States consider desirable for making effective such agreements
or compacts.

(2) NO BINDING EFFECT WITHOUT APPROVAL BY CONGRESS.—No

agreement or compact under paragraph (1) shall be binding or obliga-
tory on any State a party thereto unless and until the agreement or

compact is approved by Congress.

(3) INTENT OF CONGRESS.—It is the intent of Congress that no
agreement or compact entered into between States after November 21,

1967, that relates to the control and abatement of air pollution in an
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air quality control region shall provide for participation by a State that
is not included (in whole or in part) in that air quality control region.
§21103. Research, investigation, training, and other activi-
ties

(a) RESEARCH AND DEVELOPMENT PROGRAM FOR PREVENTION AND

CONTROL OF AIR POLLUTION.—
(1) INn GENERAL.—The Administrator shall establish a national re-
search and development program for the prevention and control of air

pollution.

(2) AcTiviTiES.—As part of the program, the Administrator shall—
(A) conduct, and promote the coordination and acceleration of,
research, investigations, experiments, demonstrations, surveys, and
studies relating to the causes, effects (including health and welfare
effects), extent, prevention, and control of air pollution;

(B) encourage, cooperate with, and render technical services and
provide financial assistance to air pollution control agencies and
other appropriate public or private agencies, institutions, and or-
ganizations, and individuals in the conduct of such activities;

(C) conduct investigations and research and make surveys con-
cerning any specific problem of air pollution in cooperation with
any air pollution control agency with a view to recommending a
solution of the problem, if—

(i) the Administrator is requested to do so by the agency;
or

(i1) in the Administrator’s judgment, the problem may af-
fect any community or communities in a State other than
that in which the source of the matter causing or contributing
to the pollution is located;

(D) establish technical advisory committees composed of recog-
nized experts in various aspects of air pollution to assist in the
examination and evaluation of research progress and proposals
and to avoid duplication of research; and

() conduct and promote coordination and acceleration of train-
ing for individuals relating to the causes, effects, extent, preven-
tion, and control of air pollution.

(b) ACTIVITIES.—

(1) IN GENERAL.—In carrying out subsection (a), the Administrator

may:
(A) collect and make available, through publications and other

appropriate means—
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(i) the results of research activities and other activities
under subsection (a); and

(i1) other information (including appropriate recommenda-
tions by the Administrator in connection therewith) pertain-
ing to those research activities and other activities;

(B) cooperate with other Federal departments and agencies,
with air pollution eontrol agencies, with other public and private
agencies, institutions, and organizations, and with any industries
involved, in the preparation and conduct of those research activi-
ties and other activities;

(C) make grants to air pollution control agencies, to other pub-
lic or nonprofit private agencies, institutions, and organizations,
and to individuals, for purposes stated in subsection (a)(2)(A);

(D) contract with public or private agencies, institutions, and
organizations, and with individuals, without regard to subsection
(a) or (b) of section 3324 of title 31 or section 3709 of the Re-
vised Statutes (41 U.S.C. 5);

(I£) establish and maintain research fellowships in EPA and at
public or nonprofit private educational institutions or research or-
ganizations;

(I') colleet and disseminate, in cooperation with other Federal
departments and agencies, and with other public or private agen-
cies, institutions, and organizations having related responsibilities,
basic data on chemical, physical, and biological effects of varying
air quality and other information pertaining to air pollution and
the prevention and control of air pollution;

(G) develop effective and practical proeesses, methods, and
prototype devices for the prevention or control of air pollution; and

(IT) construet facilities, provide equipment, and employ staff as
necessary to carry out this division.

(2) TRAINING.—

(A) IN GENERAL.—In carrying out subsection (a), the Adminis-
trator shall—

(i) provide training for, and make training grants to, per-
sonnel of air pollution control agencies and other persons with
suitable qualifications; and

(i1) make grants to air pollution control agencies, to other
public or nonprofit private agencies, institutions, and organi-
zations for the purposes stated in subsection (a)(2)(E).

(B) FEEs.

vided to persons other than personnel of air pollution control agen-

Reasonable fees may be charged for training pro-
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cies, but training shall be provided to personnel of air pollution
control agencies without charge.
(¢) AIR POLLUTANT SAMPLING, MEASUREMENT, MONITORING, ANALY-
SIS, AND MODELING.—

(1) IN GENERAL.—In carrying out subsection (a), the Administrator
shall conduct a program of research, testing, and development of meth-
ods for sampling, measurement, monitoring, analysis, and modeling of
air pollutants.

(2) ELEMENTS.—The program under paragraph (1) shall include the
following elements:

(A) Consideration of individual air pollutants and complex mix-
tures of air pollutants and their chemical transformations in the
atmosphere.

(B) Establishment of a national network to—

(1) monitor, collect, and compile data with quantification of
certainty in the status and trends of air emissions, deposition,
air quality, surface water quality, forest condition, and im-
pairment of visibility; and

(ii) ensure the comparability of air quality data collected in
different States and obtained from different nations.

(C) Development of improved methods and technologies for
sampling, measurement, monitoring, analysis, and modeling to in-
crease understanding of the sources of ozone precursors, ozone
formation, ozone transport, regional influences on urban ozone, re-
gional ozone trends, and interactions of ozone with other pollut-
ants.

(D) Submission of periodic reports to Congress, not less than
once every 5 years, that evaluate and assess the effectiveness of
air pollution control regulations and programs using monitoring
and modeling data obtained pursuant to this subsection.

(3) EMPIIASIS.

In developing methodologies and technologies under
paragraph (2)(C), the Administrator shall place emphasis on techniques
that—

(A) improve the ability to inventory emissions of volatile organic
compounds and nitrogen oxides that contribute to urban air pollu-
tion, including anthropogenic and natural sources;

(B) improve the understanding of the mechanism through which
anthropogenic and biogenie volatile organiec compounds react to
form ozone and other oxidants; and

(C) improve the ability to identify and evaluate region-specific

prevention and control options for ozone pollution.
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(d) ENVIRONMENTAL HEALTIHI EFFECTS RESEARCIT.—

(1) IN GENERAL.—The Administrator, in consultation with the Sec-
retary of Ilealth and Human Services, shall conduct a research pro-
gram on the short-term and long-term effects of air pollutants, includ-
ing wood smoke, on human health. In conducting the research pro-
gram, the Administrator—

(A) shall conduct studies, including epidemiological, clinical, and
laboratory and field studies, as necessary to identify and evaluate
exposure to and effects of air pollutants on human health;

(B) may utilize, on a reimbursable basis, the facilities of exist-
ing Federal scientific laboratories and research centers; and

(C) shall consult with other Federal agencies to ensure that
similar research being conducted in other agencies is coordinated
to avoid duplication.

(2) METHODS AND TECHNIQUES TO IDENTIFY AND ASSESS RISKS.—
In conducting the research program, the Administrator shall develop
methods and techniques necessary to identify and assess the risks to
human health from both routine and acecidental exposures to individual
air pollutants and combinations of air pollutants.

(3) ELEMENTS.—The research program shall include the following

elements:

(A) An interagency task force to coordinate the research pro-
gram.

(B) An evaluation of each of the hazardous air pollutants listed
under section 21112(b) of this title, to decide, on the basis of
available information, their relative priority for preparation of en-
vironmental health assessments pursuant to subparagraph (C).

(C) Preparation of environmental health assessments for each of
the hazardous air pollutants listed under section 21112(b) of this
title.

(4) Task FORCE.—The task force established under paragraph
(3)(A) shall include representatives of the National Institute of Envi-
ronmental Health Sciences, EPA, the Agency for Toxic Substances and
Disease Registry, the National Toxicology Program, the National Insti-
tute of Standards and Technology, the National Science Foundation,
the Surgeon General, and the Department of Energy. The task force
shall be chaired by a representative of EPA.

(5) EvALUATION.—The evaluation under paragraph (3)(B) shall be
based on reasonably anticipated toxicity to humans and exposure fac-

tors such as frequency of occurrence as an air pollutant and volume
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of emissions in populated arecas. The evaluation shall be reviewed by
the task force established under paragraph (3)(A).

(6) ENVIRONMENTAL HEALTH ASSESSMENTS.

(A) IN GENERAL.—The Administrator shall prepare an environ-
mental health assessment for each hazardous air pollutant de-
seribed in subparagraphs (B) and (C) of paragraph (3). Not fewer
than 24 environmental health assessments shall be completed and

published annually.

(B) GUIDELINES.—An environmental health assessment shall be
prepared in accordance with guidelines developed by the Adminis-
trator in consultation with the task foree established under para-
eraph (3)(A) and EPA’s Science Advisory Board.

(C) CONTENTS.—An environmental health assessment shall in-

clude—

(i) an examination, summary, and evaluation of available
toxicological and epidemiological information for an air pollut-
ant to ascertain the levels of human exposure that pose a sig-
nificant threat to human health and the associated acute,
subacute, and chronic adverse health effects;

(i1) a determination of gaps in available information related
to human health effects and exposure levels; and

(iii) where appropriate, an identification of additional ac-
tivities, including toxicological and inhalation testing, needed
to identify the types or levels of exposure that may present
significant risk of adverse health effects in humans.

(e) ECOSYSTEM RESEARCH.—

(1) IN GENERAL.—In carrying out subsection (a), the Administrator,
in cooperation, where appropriate, with the Under Secretary of Com-
merce for Oceans and Atmosphere, the Director of the Fish and Wild-
life Service, and the Secretary of Agriculture, shall conduct a research
program to improve understanding of the short-term and long-term
causes, effects, and trends of ecosystems damage from air pollutants

on ecosystems.

(2) ELEMENTS.—The program shall include the following elements:
(A) Identification of regionally representative and eritical eco-
systems for research.
(B) Evaluation of risks to ecosystems exposed to air pollutants,
including characterization of the causes and effects of chronic and
episodic exposures to air pollutants and determination of the re-

versibility of those effects.
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(C) Development of improved atmospheric dispersion models
and monitoring systems and networks for evaluating and quantify-
ing exposure to and effects of multiple environmental stresses as-
sociated with air pollution.

(D) Evaluation of the effects of air pollution on water quality,
including assessments of the short-term and long-term ecological
effects of acid deposition and other atmospherically derived pollut-
ants on surface water (including wetland and estuaries) and
egroundwater.

(E) Evaluation of the effects of air pollution on forests, mate-
rials, crops, biological diversity, soils, and other terrestrial and
aquatic systems exposed to air pollutants.

(I") Estimation of the associated economic costs of ecological
damage that have occurred as a result of exposure to air pollut-

ants.

(3) ESTUARINE RESEARCIT RESERVES.—Consistent with the purpose
of the program, the Administrator may use the estuarine research re-
serves established pursuant to section 315 of the Coastal Zone Manage-

ment Act of 1972 (16 U.S.C. 1461) to carry out the research.

(f) LIQUEFIED GASEOUS FUELS SpILL TEST FACILITY. —

(1) IN GENERAL.—The Administrator, in consultation with the See-
retary of Energy and the Federal Coordinating Counecil for Secience,
Engineering, and Technology, shall oversee an experimental and analyt-
ical research effort, with the experimental research to be carried out
at the Liquefied Gaseous Fuels Spill Test Facility.

(2) LIST OF CHEMICALS; SCHEDULE FOR FIELD TESTING.—In con-
sultation with the Secretary of Energy, the Administrator shall develop
a list of chemicals and a schedule for field testing at the Liquefied Gas-

eous Fuels Spill Test Facility.

(3) NUMBER OF CHEMICALS.—Analysis of a minimum of 10 chemi-
cals per year shall be carried out, with the selection of a minimum of
2 chemicals for field testing each year.

(4) Priorrry.—IHighest priority shall be given to chemicals that
would present the greatest potential risk to human health as a result
of an accidental release—

(A) from a fixed site; or
(B) related to the transport of the chemicals.

(5) PurPOSE.—The purpose of the research shall be to—

(A) develop improved predictive models for atmospheric disper-

sion that, at a minimum—
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(1) desecribe dense gas releases in complex terrain including
man-made structures or obstacles with variable winds;

(i1) improve understanding of the effects of turbulence on
dispersion patterns; and

(iii) consider realistic behavior of aerosols by including
physicochemical reactions with water vapor, ground deposi-
tion, and removal by water spray;

(B) evaluate existing and future atmospheric dispersion models

by
(i) the development of a rigorous, standardized methodol-
ogy for dense gas models; and
(i1) the application of the methodology to current dense gas
dispersion models using data generated from field experi-
ments; and
(C) evaluate the effectiveness of hazard mitigation and emer-
gency response technology for fixed site and transportation related
accidental releases of toxic chemicals.

(6) MoDELS.—Models pertaining to accidental release shall be evalu-
ated and improved periodically for their utility in planning and imple-
menting evacuation procedures and other mitigative strategies designed
to minimize human exposure to hazardous air pollutants released aceci-
dentally.

(7) USE oF FACILITY.—The Secretary of Energy shall make avail-
able to interested persons (including other Federal agencies and busi-
nesses) the use of the Liquefied Gaseous Fuels Spill Test Facility to
conduct research and other activities in connection with the activities

described in this subsection.

(1) IN GENERAL.—In carrying out subsection (a), the Administrator
shall conduct a basic engineering research and technology program to
develop, evaluate, and demonstrate nonregulatory strategies and tech-
nologies for air pollution prevention.

(2) PRIORITY; PARTICIPATION.—The strategies and technologies
shall be developed with priority on pollutants that pose a significant
risk to human health and the environment, and with opportunities for
participation by industry, public interest groups, scientists, and other
interested persons in the development of the strategies and tech-
nologies.

(3) ELEMENTS.

(A) IN GENERAL.

The program shall include the following ele-

ments:
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(i) Improvements in nonregulatory strategies and tech-
nologies for preventing or reducing multiple air pollutants, in-
cluding sulfur oxides, nitrogen oxides, heavy metals, PM-10
(particulate matter), carbon monoxide, and carbon dioxide,
from stationary sources, including fossil fuel powerplants.

(i1) Improvements in nonregulatory strategies and tech-
nologies for reducing air emissions from area sources.

(iii) Improvements in nonregulatory strategies and tech-
nologies for preventing, detecting, and correcting accidental
releases of hazardous air pollutants.

(iv) Improvements in nonregulatory strategies and tech-
nologies that dispose of tires in ways that avoid adverse air
quality impacts.

(B) PREVENTION OR REDUCTION OF MULTIPLE AIR POLLUT-
ANTS.—The strategies and technologies described in subparagraph
(A)(1) shall include improvements in the relative cost effectiveness
and long-range implications of various air pollutant reduction and
nonregulatory control strategies such as energy conservation, in-
cluding end-use efficiency, and fuel-switching to cleaner fuels. The
strategies and technologies shall be considered for existing and

new facilities.

(4) EFFECT OF SUBSECTION.—Nothing in this subsection shall be
construed to authorize the imposition on any person of air pollution
control requirements.

(5) CONSULTATION.—The Administrator shall consult with other ap-
propriate Federal agencies to ensure coordination and to avoid duplica-
tion of activities authorized under this subsection.

(h) NIEHS STUDIES.

(1) BASIC RESEARCH PROGRAM.—

(A) IN GENERAL.—The Director of the National Institute of
Environmental Health Sciences may conduet a program of basic
research to identify, characterize, and quantify risks to human
health from air pollutants.

(B) MEANS OF RESEARCIL—The research shall be conducted
primarily through a combination of university and medical school-

based grants and through intramural studies and contracts.

(2) PIIYSICIAN EDUCATION AND TRAINING PROGRAM.—The Director
of the National Institute of Environmental Health Sciences shall con-
duct a program for the education and training of physicians in environ-

mental health.
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(3) No coxNrFLICT.—The Director shall ensure that the programs
shall not conflict with research undertaken by the Administrator.

(4) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to
be appropriated to the National Institute of Environmental Health Sei-
ences such sums as are necessary to carry out this subsection.

(i) COORDINATION OF RESEARCH.—

(1) IN GENERAL.—The Administrator shall develop and implement
a plan for identifying areas in which activities authorized under this
section can be earried out in conjunction with other Federal ecological

and air pollution research efforts.

(2) CONTENTS.—The plan shall include—

(A) an assessment of ambient monitoring stations and networks
to determine cost effective ways to expand monitoring capabilities
in both urban and rural environments;

(B) a consideration of the extent of the feasibility and secientific
value of conducting the research program under subsection (e) to
include consideration of the effects of atmospheric processes and
air pollution effects; and

(C) a methodology for evaluating and ranking pollution preven-
tion technologies, such as those developed under subsection (g), in
terms of their ability to reduce cost-effectively the emissions of air
pollutants and other airborne chemicals of concern.

(3) REPORTS.—Every 4 years, the Administrator shall report to
Congress on the progress made in implementing the plan developed
under this subsection, and shall include in the report any revisions of
the plan.

(G) NATIONAL ACID PRECIPITATION ASSESSMENT PROGRAM.—

In this subsection:

(1) DEFINITIONS.

(A) AciD PRECIPITATION.—The term ‘“acid precipitation”

means the wet or dry deposition from the atmosphere of acid
chemical compounds.

(B) COMPREHENSIVE PLAN.—The term ‘“‘comprehensive plan”
means the comprehensive research plan prepared under paragraph
(3).

(C) TASK FORCE.—The term “Task Force” means the Acid
Precipitation Task Force formed under paragraph (2).

(2) TASK FORCE.—There shall be formed an Acid Precipitation Task
Force consisting of the Administrator, the Secretary of Energy, the
Secretary of the Interior, the Secretary of Agriculture, the Adminis-
trator of the National Oceanic and Atmospheric Administration, the

Administrator of the National Aeronautics and Space Administration,
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and such additional members as the President may select. The Presi-
dent shall appoint a chairman for the Task Force from among its
members.
(3) CONVENING OF TASK FORCE.—The Task Force shall convene as
necessary, but not less than twice during each fiscal year.

(4) COMPREIENSIVE RESEARCH PLAN.—

(A) IN GENERAL.—The Task Force shall prepare a comprehen-
sive research plan setting forth a coordinated program—
(1) to identify the causes and effects of acid precipitation;
and
(i1) to identify actions to limit or ameliorate the harmful
effects of acid precipitation.

(B) ScorE.—The comprehensive plan shall include programs

for

(1) 1dentifying the sources of atmospheric emissions contrib-
uting to acid precipitation;

(ii) establishing and operating a nationwide long-term mon-
itoring network to detect and measure levels of acid precipita-
tion;

(iii) research in atmospheric physics and chemistry to fa-
cilitate understanding of the processes by which atmospheric
emissions are transformed into acid precipitation;

(iv) development and application of atmospheric transport
models to enable prediction of long-range transport of sub-
stances causing acid precipitation;

(v) defining geographie areas of impact through deposition
monitoring, identification of sensitive areas, and identification
of areas at risk;

(vi) broadening of impact databases through collection of
existing data on water and soil chemistry and through tem-
poral trend analysis;

(vii) development of dose-response functions with respect to
soils, soil organisms, aquatic and amphibious organisms, crop
plants, and forest plants;

(viii) establishing and carrying out system studies with re-
speet to plant physiology, aquatic ecosystems, soil chemistry
systems, soil microbial systems, and forest ecosystems;

(1x) economic assessments of—

(I) the environmental impacts caused by acid precipi-
tation on crops, forests, fisheries, and recreational and

aesthetic resources and structures; and
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(II) alternative technologies to remedy or otherwise

ameliorate the harmful effects which may result from
acid precipitation;

(x) documenting all current Federal activities related to re-
search on acid precipitation and ensuring that those activities
are coordinated in ways that prevent needless duplication and
waste of financial and technical resources;

(xi) effecting cooperation in acid precipitation research and
development programs, ongoing and planned, with the af-
fected and contributing States and with other sovereign na-
tions having a commonality of interest;

(xi1) subject to subparagraph (E)(i), management by the
Task Force of financial resources committed to Federal acid
precipitation research and development;

(xiil) subject to subparagraph (E)(ii), management of the
technical aspects of Federal acid precipitation research and
development programs, including—

(I) the planning and management of research and de-
velopment programs and projects;

(IT) the selection of contractors and grantees to carry
out the programs and projects; and

(ITT) the establishment of peer review procedures to
ensure the quality of research and development programs
and their products; and

(xiv) analyzing the information available regarding acid
precipitation in order to present periodic recommendations to
Congress and the appropriate agencies about actions to be
taken by Congress and the agencies to alleviate acid precipita-
tion and its effects.

) ASIS FOR AUTHORIZATIONS AND APPROPRI/ S. e
() BASIS FOR AUTHORIZATIONS AND APPROPRIATIONS.—TI

comprehensive plan shall constitute the basis on which requests for
authorizations and appropriations are to be made.
(D) IMPLEMENTATION.—The comprehensive plan—

(i) shall be carried out in accordance with, and meet the
program objectives specified in, clauses (i) to (xi) of subpara-
eraph (B);

(i1) shall be managed in accordance with clauses (xii) to
(xiv) of subparagraph (B); and

(ii1) shall be funded by annual appropriations, subject to
annual authorizations.

(E) RULES OF CONSTRUCTION.—
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(i) MANAGEMENT OF FINANCIAL RESOURCES.

Subpara-
egraph (B)(xii) shall not be construed as modifying, or as au-
thorizing the Task Force or the comprehensive plan to mod-
ify, any provision of an appropriation Act (or any other provi-
sion of law relating to the use of appropriated funds) that

specifies

(I) the department or agency to which funds are ap-
propriated; or
(IT) the obligations of a department or agency with re-
spect to the use of those funds.
(11) MANAGEMENT OF TECHNICAL ASPECTS OF PRO-

GRAMS.

Subparagraph (B)(xiii) shall not be construed as
modifying, or as authorizing the Task Force or the compre-

hensive plan to modify, any provision of law relating to or in-

volving a department or agency that specifies

(I) procurement practices for the selection, award, or

management of contracts or grants by the department or
agency; or

(IT) program activities, limitations, obligations, or re-

sponsibilities of the department or agency.

(5) OTHER RESPONSIBILITIES OF THE TASK FORCE.
(A) IN GENERAL.—The responsibilities of the Task Force shall
include the following:

(i) Coordination with participating Federal agencies, aug-
menting the agencies’ research and monitoring efforts and
sponsoring additional research in the scientific community as
necessary to ensure the availability and quality of data and
methodologies needed to evaluate the status and effectiveness
of the acid deposition control program.

(ii) Publication and maintenance of a national acid lakes
registry that tracks the condition and change over time of a
statistically representative sample of lakes in regions that are
known to be sensitive to surface water acidification.

(ii1) Biennial submission of a unified budget recommenda-
tion to the President for activities of the Federal Government
in connection with the research program described in this
subsection.

(iv) Biennial submission of a report to Congress describing
the results of the Task Foree’s investigations and analyses.

(B) RESEARCH AND MONITORING EFFORTS.—Research and

monitoring efforts under subparagraph (A)(i) shall include
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(i) continuous monitoring of emissions of precursors of acid
deposition;

(i1) maintenance, upgrading, and application of models,
such as the Regional Acid Deposition Model, that describe the
interactions of emissions with the atmosphere, and models
that describe the response of ecosystems to acid deposition;
and

(iii) analysis of the costs, benefits, and effectiveness of the
acid deposition control program.

(C) REPORTS.

(i) TECHNICAL INFORMATION.—The reporting of technical
information about acid deposition in a report under subpara-
graph (A)(iv) shall be provided in a format that facilitates
communication with policymakers and the publie.

(i1) CONTENTS OF BIENNIAL REPORT.—A report under

subparagraph (A)(iv) shall include

(I) actual and projected emissions and acid deposition
trends;

(IT) average ambient concentrations of acid deposition
precursors and their transformation products;

(ITT) the status of ecosystems (including forests and
surface water), materials, and visibility affected by acid
deposition;

(IV) the causes and effects of such deposition, includ-
ing changes in surface water quality and forest and soil
conditions;

(V) the occurrence and effects of episodic acidification,
particularly with respect to high elevation watersheds;
and

(VI) the confidence level associated with each conclu-
sion to aid policymakers in use of the information.

(il1) ADDITIONAL CONTENTS OF QUADRENNIAL REPORT.—

Every 4 years, a report under subparagraph (A)(iv) shall in-

clude

(I) the reduction in deposition rates that must be
achieved to prevent adverse ecological effects; and

(IT) the costs and benefits of the acid deposition con-

trol program created by subdivision 5.

(6) EFFECT OF SUBSECTION.—Nothing in this subsection shall be

deemed to—

(A) grant any new regulatory authority;
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(B) limit, expand, or otherwise modify any regulatory authority
under existing law; or
(C) establish new ecriteria, standards, or requirements for regu-

lation under existing law.

(k) AIR POLLUTION CONFERENCES.
(1) IN GENERAL.—If, in the judgment of the Administrator, an air
pollution problem of substantial significance may result from discharge
or discharges into the atmosphere, the Administrator may call a con-
ference concerning the potential air pollution problem to be held in or
near one or more of the places where the discharge or discharges are
occurring or will occur.

(2) OPPORTUNITY TO BE HEARD.—AIl interested persons shall be
given an opportunity to be heard at a conference under paragraph (1),
orally or in writing, and shall be permitted to appear in person or by
representative in accordance with procedures preseribed by the Admin-
istrator.

(3) FINDINGS.—

(A) IN GENERAL.—If the Administrator finds, on the basis of
the evidence presented at a conference, that the discharge or dis-
charges if permitted to take place or continue are likely to cause
or contribute to air pollution subject to abatement under this part,
the Administrator shall send the findings, together with recom-
mendations concerning the measures that the Administrator finds
reasonable and suitable to prevent the pollution, to—

(i) the person or persons whose actions will result in the
discharge or discharges;

(i1) air pollution agencies of the State or States and of the
municipality or municipalities where the discharge or dis-
charges will originate; and

(ii1) the interstate air pollution control agency, if any, in
the jurisdictional area of which any such municipality is lo-
cated.

(B) Errect.—Findings and recommendations under subpara-
graph (A) shall be advisory only, but shall be admitted with the
record of the conference as part of the proceedings under sub-
sections (b), (¢), (d), (e), and (f) of section 21108 of this title.

§21104. Research relating to fuels and vehicles

(a) IN GENERAL.

(1) SreCIAL EMPHASIS.—The Administrator shall give special em-

phasis to research and development into new and improved methods,
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having industry-wide application, for the prevention and control of air
pollution resulting from the combustion of fuels.

(2) ACTIVITIES.

In furtherance of research and development under
paragraph (1), the Administrator shall—

(A) conduct and accelerate research programs directed toward
development of improved, cost-effective techniques for—

(i) control of combustion byproducts of fuels;

(i1) removal of potential air pollutants from fuels prior to
combustion;

(iii) control of emissions from the evaporation of fuels;

(iv) improving the efficiency of fuels combustion so as to
decrease atmospheric emissions; and

(v) producing synthetic or new fuels that, when used, result
in decreased atmospheric emissions;

(B) provide for Federal grants to public or nonprofit agencies,
institutions, and organizations and to individuals, and contracts
with public or private agencies, institutions, or persons, for pay-
ment of—

(i) part of the cost of acquiring, constructing, or otherwise
securing for research and development purposes, new or im-
proved devices or methods having industrywide application of
preventing or controlling discharges into the air of various
types of pollutants;

(i1) part of the cost of programs to develop low emission
alternatives to the present internal combustion engine;

(iii) the cost to purchase vehicles and vehicle engines, or
portions thereof, for research, development, and testing pur-
poses; and

(iv) carrying out the other provisions of this section, with-
out regard to subsection (a) or (b) of section 3324 of title 31
or section 3709 of the Revised Statutes (41 U.S.C. 5);

(C) determine, by laboratory and pilot plant testing, the results
of air pollution research and studies in order to develop new or
improved processes and plant designs to the point where the proe-
esses and plant designs can be demonstrated on a large and prac-
tical scale;

(D) construct, operate, and maintain, or assist in meeting the
cost of the construction, operation, and maintenance of, new or
improved demonstration plants or processes that have promise of

accomplishing the purposes of this division; and



© 00 N O oA WDN PP

e e
W N Rk O

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
89

(E) study new or improved methods for the recovery and mar-
keting of commercially valuable byproducts resulting from the re-

moval of pollutants.

(3) RESEARCH OR DEMONSTRATION CONTRACTS.—A research or
demonstration contract awarded pursuant to this subsection (including
a contract for construction) may be made in accordance with, and sub-
ject to the limitations provided with respect to research contracts of the
military departments in, section 2353 of title 10, except that the deter-
mination, approval, and certification required by that subsection shall
be made by the Administrator.

(4) LIMITATION ON GRANT AMOUNT.—No grant may be made under
paragraph (2)(B) in excess of $1,500,000.

(b) POWERS OF ADMINISTRATOR.—In carrying out this section, the Ad-

ministrator may-

(1) conduct and accelerate research and development of cost-effective
instrumentation techniques to facilitate determination of the quantity
and quality of air pollutant emissions, including automotive emissions;

(2) utilize, on a reimbursable basis, the facilities of existing Federal
scientific laboratories;

(3) establish and operate necessary facilities and test sites at which
to carry on the research, testing, development, and programming nec-
essary to effectuate this section;

(4) acquire secret processes, technical data, inventions, patent appli-
cations, patents, licenses, and interests in land, plants, and facilities,
and other property or rights by purchase, license, lease, or donation;
and

(5) cause on-site inspections to be made of promising domestic and
foreign projects, and cooperate and participate in their development in
instances in which the purposes of this division will be served thereby.

The Administrator shall conduct a re-

(¢) CLEAN ALTERNATIVE FUELS.
search program to identify, characterize, and predict air emissions related
to the production, distribution, storage, and use of clean alternative fuels
to determine the risks and benefits to human health and the environment
relative to those from using conventional gasoline and diesel fuels. The Ad-
ministrator shall consult with other Federal agencies to ensure coordination
and to avoid duplication of activities authorized under this subsection.
§21105. Grants for support of air pollution planning and

control programs

(a) DEFINITION OF IMPLEMENT.—In this section, the term “implement”,
in the context of implementation of a program or of a primary or secondary

NAAQS, means to engage in any activity related to the planning, develop-
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ing, establishing, carrying out, improving, or maintaining of the program or
primary or secondary NAAQS.
(b) IN GENERAL.—
(1) GRANTS.—

(A) INn GENERAL.—The Administrator may make a grant to an
air pollution control ageney deseribed in subparagraph (A), (B),
(C), (D), or (E) of section 20101 of this title in an amount up
to %5 of the cost of implementing programs for the prevention and
control of air pollution or implementation of primary and second-
ary NAAQSes.

(B) FAILURE TO CONTRIBUTE MINIMUM REQUIRED AMOUNT.—
Subject to subsections (e¢) and (d), an air pollution control agency
that receives a grant under subparagraph (A) shall contribute the
required %5 minimum. If an air pollution control agency fails to
meet and maintain the required level, the Administrator shall re-
duce the amount of the Federal contribution accordingly.

(C) AIR QUALITY CONTROL REGIONS OR PORTIONS THEREOF
FOR WHICH THERE IS AN APPLICABLE IMPLEMENTATION PLAN.—
With respect to any air quality control region or portion thereof
for which there is an applicable implementation plan under section
21110 of this title, a grant under subparagraph (A) may be made
only to an air pollution control agency that has substantial respon-
sibilities for carrying out the applicable implementation plan.

(2) AIR POLLUTION CONTROL AGENCIES ESTABLISHED BY 2 OR

MORE STATES OR MUNICIPALITIES.—Before approving any grant under
this subsection to any air pollution control agency deseribed in sub-
paragraph (B) or (D) of section 20101(2) of this title, the Adminis-

trator shall receive assurances that the air pollution control agency-

(A) provides for adequate representation of appropriate State,
interstate, local, and (when appropriate) international interests in
the air quality control region; and

(B) has the capability of developing a comprehensive air quality
plan for the air quality control region, which plan shall include—

(i) (when appropriate) a recommended system of alerts to
avert and reduce the risk of situations in which there may be
imminent and serious danger to the public health or welfare
from air pollutants; and

(i1) the various aspects relevant to the establishment of air
quality standards for that air quality control region, including

the concentration of industries, other commercial establish-
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ments, population, and naturally oceurring factors that affect
those air quality standards.

(¢) TERMS AND CONDITIONS; LIMITATION ON GRANT AMOUNTS.—

(1) TERMS AND CONDITIONS.—From the sums available for the pur-
poses of subsection (b) for any fiscal year, the Administrator shall from
time to time make grants to air pollution control agencies on such
terms and conditions as the Administrator may find necessary to carry
out this section. In establishing regulations for the granting of such
funds the Administrator shall, so far as practicable, give due consider-
ation to—

(A) the population;

(B) the extent of the actual or potential air pollution problem;

and
(C) the financial need of the respective air pollution control

agencies.

(2) LIMITATION ON GRANT AMOUNTS.—Not more than 10 percent of
the total of funds appropriated or allocated for the purposes of sub-
section (b) shall be granted for programs in any one State. In the case
of a grant for a program in an area crossing State boundaries, the Ad-
ministrator shall determine the portion of the grant that is chargeable
to the percentage limitation under this subsection for each State into
which the area extends.

(3) MINIMUM AMOUNT.—Subject to paragraph (1), no State shall
have made available to it for application less than 0.5 percent of the
annual appropriation for grants under this section for grants to air pol-
lution control agencies within the State.

(d) MAINTENANCE OF EFFORT.—

(1) EXPENDITURES.
(A) IN GENERAL.—Except as provided in paragraph (2), no air
pollution control agency shall receive any grant under this section
during any fiscal year when its expenditures of non-Federal funds
for recurrent expenditures for air pollution control programs will
be less than its expenditures were for such programs during the
preceding fiscal year. In order for the Administrator to award
erants under this section in a timely manner each fiscal year, the
Administrator shall compare an air pollution control agency’s pro-
spective expenditure level to that of its second preceding fiscal

year.

(B) CONSIDERATION OF EXEMPTIONS.—In prescribing regula-
tions that define applicable nonrecurrent and recurrent expendi-

tures, the Administrator shall give due consideration to exempting
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an air pollution control agency from the limitations of this para-
eraph and subsection (b) due to increases experienced by that air
pollution control agency from time to time in its annual expendi-
tures for purposes acceptable to the Administrator for that fiscal
year.

(2) NONSELECTIVE REDUCTION IN EXPENDITURES.—The Adminis-
trator may award a grant to an air pollution control agency that does
not meet the requirements of paragraph (1) if the Administrator, after
notice and opportunity for public hearing, determines that a reduction
in expenditures is attributable to a nonselective reduction in the ex-
penditures in the programs of all executive branch agencies of the ap-
plicable unit of government.

No

air pollution control agency shall receive any grant under this section

(3) USE TO SUPPLEMENT OR INCREASE NON-FEDERAL FUNDS.

with respect to the maintenance of a program for the prevention and
control of air pollution unless the Administrator is satisfied that such
a grant will be used to supplement and, to the extent practicable, in-
crease the level of State, local, or other non-Federal funds.

(4) CoxsULTATION.—No grant shall be made under this section
until the Administrator has consulted with the appropriate official as
designated by the Governor or Governors of the State or States af-

fected.

(e) REDUCTION OF PAYMENTS.—The Administrator, with the concur-
rence of any recipient of a grant under this section, may reduce the pay-
ments to the recipient by the amount of the pay, allowances, traveling ex-
penses, and any other costs in connection with the detail of any officer or
employee to the recipient under section 20301 of this title, when the detail
is for the convenience of, and at the request of, the recipient and for the
purpose of carrying out this division. The amount by which such payments
have been reduced shall be available for payment of such costs by the Ad-
ministrator, but shall, for the purpose of determining the amount of any
erant to a recipient under subsection (b), be deemed to have been paid to
the recipient.

(f) NOTICE AND OPPORTUNITY FOR HEARING.—No application by a
State for a grant under this section may be disapproved by the Adminis-
trator without prior notice and opportunity for a public hearing in the af-
fected State, and no commitment or obligation of any funds under any such
grant may be revoked or reduced without prior notice and opportunity for
a public hearing in the affected State (or in one of the affected States if

more than one State is affected).
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§21106. Interstate air quality agencies

(a) IN GENERAL.—For the purpose of developing implementation plans
for any interstate air quality control region designated pursuant to section
21107 of this title or of implementing section 21508 or 21535 of this title,
the Administrator may pay, for 2 years, up to 100 percent of the air quality
planning program costs of—

(1) any commission established under either of those sections; or

2) any agency designated by the Governors of the affected States
. tal 0 tal 0 ’

which agency
(A) shall be capable of recommending to the Governors plans

for implementation of primary and secondary NAAQSes; and
(B) shall include representation from the States and appropriate

political subdivisions within the air quality control region.

(b) SUBSEQUENT YEARS.—After the initial 2-year period, the Adminis-
trator may make grants to a commission or agency described in subsection
(a) in an amount up to %5 of the air quality implementation program costs
of the commission or agency.

§21107. Air quality control regions

(a) STATE RESPONSIBILITY. —Each State shall have the primary respon-
sibility for ensuring air quality within the entire geographic area comprising
the State by submitting an implementation plan for the State that specifies
the manner in which primary and secondary NAAQSes will be achieved and
maintained within each air quality control region in the State.

(b) DESIGNATED AIR QUALITY CONTROL REGIONS.—For purposes of de-
veloping and carrying out State implementation plans under section 21110
of this title—

(1) an air quality control region designated under this section before
December 31, 1970, or a region designated after that date under sub-
section (¢), shall be an air quality control region; and

(2) the portion of a State that is not part of any such designated
region shall be an air quality control region, but that portion may be
subdivided by the State into 2 or more air quality control regions with
the approval of the Administrator.

(¢) DESIGNATION BY THE ADMINISTRATOR.—After consultation with ap-
propriate State and local authorities, the Administrator shall designate as
an air quality control region any interstate area or major intrastate area
that the Administrator considers necessary or appropriate for the attain-
ment and maintenance of ambient air quality standards. The Administrator
shall immediately notify the Governors of the affected States of any designa-

tion made under this subsection.

(d) DESIGNATIONS.
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(1) DESIGNATIONS GENERALLY.—
(A) SUBMISSION BY GOVERNORS OF INITIAL DESIGNATIONS

FOLLOWING PROMULGATION OF NEW OR REVISED STANDARDS.
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(1) IN GENERAL.—By such date as the Administrator may
reasonably require, but not later than 1 year after promulga-
tion of a new or revised NAAQS for any pollutant under sec-
tion 21109 of this title, the Governor of each State shall (and
at any other time the Governor of a State considers appro-
priate the Governor may) submit to the Administrator a list
of all areas (or portions thereof) in the State, designating
as—

(I) nonattainment, any area that does not meet (or
that contributes to ambient air quality in a nearby arca
that does not meet) the primary or secondary NAAQS
for the pollutant;

(IT) attainment, any area (other than an area identi-
fied in subelause (I)) that meets the primary or second-
ary NAAQS for the pollutant; or

(IIT) unclassifiable, any area that cannot be classified
on the basis of available information as meeting or not
meeting the primary or secondary NAAQS for the pollut-
ant.

(i1) TiMING.—The Administrator may not require a Gov-
ernor to submit a list required under clause (i) sooner than

120 days after promulgating a new or revised NAAQS.

(B) PROMULGATION OF DESIGNATIONS BY THE ADMINIS-

TRATOR.—

(i) IN GENERAL—On promulgation or revision of a
NAAQS, the Administrator shall promulgate the designations
of all areas (or portions thereof) submitted under subpara-
graph (A) as expeditiously as practicable, but in no case later
than 2 years after the date of promulgation of the new or re-
vised NAAQS. The 2-year period may be extended for up to
one year if the Administrator has insufficient information to

promulgate the designations.

(i) MODIFICATIONS.—In making the promulgations re-
quired under clause (i), the Administrator may make such
modifications as the Administrator considers necessary to the
designations of the areas (or portions thereof) submitted
under subparagraph (A)(i) (including to the boundaries of the

areas or portions thereof). Whenever the Administrator in-
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tends to make a modification, the Administrator shall notify
the State and provide the State with an opportunity to dem-
onstrate why any proposed modification is inappropriate. The
Administrator shall give the notification not later than 120
days before the date the Administrator promulgates the des-
ignation, including any modification to the designation. If the
Governor fails to submit the list in whole or in part, as re-
quired under subparagraph (A), the Administrator shall pro-
mulgate the designation that the Administrator considers ap-
propriate for any area (or portion thereof) not designated by
the State.

(ili) SUBMISSION OF LIST ON GOVERNOR’'S OWN MOTION.—
If the Governor of any State, on the Governor’s own motion,
submits a list of areas (or portions thereof) in the State des-
ignated as nonattainment, attainment, or unclassifiable, the
Administrator shall act on the designations in accordance
with the procedures under paragraph (3).

(iv) EFFECTIVE PERIOD.—A designation for an area (or
portion thereof) made pursuant to this subsection shall re-
main in effect until the area (or portion thereof) is redesig-

nated pursuant to paragraph (3) or (4).

Ly . ps . LS ) T ,AY - I ) v‘_
(C) DESIGNATIONS BY OPERATION OF LAW

(i) NONATTAINMENT.—Any area designated with respect to
any air pollutant under subparagraph (A), (B), or (C) of sec-
tion 107(d)(1) of the Clean Air Act (42 U.S.C. 7407(d)(1))
(as in effect on November 14, 1990) is designated, by oper-
ation of law, as a nonattainment area for that air pollutant
within the meaning of subparagraph (A)(i)(I).

(i1) ATTAINMENT.—Any area designated with respect to
any air pollutant under subparagraph (E) of section
107(d)(1) of the Clean Air Act (42 U.S.C. 7407(d)(1)) (as
in effect on November 14, 1990) is designated by operation
of law, as an attainment area for that air pollutant within the
meaning of subparagraph (A)(i)(1I).

(ii1)) UNCLASSIFIABLE.—Any area designated with respect
to any air pollutant under subparagraph (D) of section
107(d)(1) of the Clean Air Act (42 U.S.C. 7407(d)(1)) (as
in effect on November 14, 1990) is designated, by operation
of law, as an unclassifiable area for that air pollutant within

the meaning of subparagraph (A)(@)(I1T).
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(A) NoTICE.—The Administrator shall publish a notice in the
Federal Register promulgating any designation under paragraph
(1) or (5), announcing any designation under paragraph (4), or
promulgating any redesignation under paragraph (3).

(B) NONAPPLICABILITY OF OTHER LAW.—Promulgation or an-
nouncement of a designation under paragraph (1), (4) or (5) shall
not be subject to sections 553 to 557 of title 5, except that noth-
ing in this subparagraph shall be construed as precluding such
public notice and comment whenever possible.

(3) REDESIGNATION.—

(A) NOTIFICATION.—Subject to subparagraph (E), on the basis
of air quality data, planning and control considerations, or any
other air quality-related considerations that the Administrator con-
siders appropriate, the Administrator may at any time publicly no-
tify the Governor of any State that available information indicates
that the designation of any area or portion of an area within the
State or interstate area should be revised. In issuing such a notifi-
cation to the Governor, the Administrator shall provide such infor-
mation as the Administrator may have available explaining the

basis for the notification.

(B) SUBMISSION OF REDESIGNATION.—Not later than 120 days
after receiving a notification under subparagraph (A), the Gov-
ernor shall submit to the Administrator such redesignation, if any,
of the appropriate area (or areas) or portion thereof within the
State or interstate arca, as the Governor considers appropriate.

(C) PROMULGATION OF REDESIGNATION.—Not later than 120
days after the date described in subparagraph (B) (or paragraph
(1)(B)(iii)), the Administrator shall promulgate the redesignation,
if any, of the area or portion thereof, submitted by the Governor
in accordance with subparagraph (B), making such modifications
as the Administrator considers necessary, in the same manner and
under the same procedure as is applicable under clause (ii) of
paragraph (1)(B), except that “60 days” shall be substituted for
“120 days” in that clause. If the Governor does not submit, in ac-
cordance with subparagraph (B), a redesignation for an area (or
portion thereof) identified by the Administrator under subpara-
eraph (A), the Administrator shall promulgate such redesignation,
if any, as the Administrator considers appropriate.

(D) REDESIGNATION ON GOVERNOR'S OWN MOTION.—The Gov-
ernor of any State may, on the Governor’s own motion, submit to

the Administrator a revised designation of any area or portion
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thereof within the State. Within 18 months after receipt of a com-
plete State redesignation submittal, the Administrator shall ap-
prove or deny the redesignation. The submission of a redesignation
by a Governor shall not affect the effectiveness or enforceability
of the applicable State implementation plan.

(E) REDESIGNATION OF NONATTAINMENT TO ATTAINMENT.—
The Administrator may not promulgate a redesignation of a non-
attainment area (or portion thereof) to attainment unless—

(i) the Administrator determines that the area has attained
the NAAQS;

(i1) the Administrator has fully approved the applicable
State implementation plan for the area wunder section
21110(1) of this title;

(iii) the Administrator determines that the improvement in
air quality is due to permanent and enforceable reductions in
emissions resulting from implementation of the applicable
State implementation plan and applicable Federal air pollut-
ant control regulations and other permanent and enforceable
reductions;

(iv) the Administrator has fully approved a maintenance
plan for the area as meeting the requirements of section
21506 of this title; and

(v) the State containing the area has met all requirements
applicable to the area under section 21110 of this title and
chapter 215.

(F) NO REDESIGNATION FROM NONATTAINMENT TO UN-

CLASSIFIABLE.—The Administrator shall not promulgate any re-
designation of any area (or portion thereof) from nonattainment
to unclassifiable.

(4) NONATTAINMENT DESIGNATIONS FOR OZONE, CARBON MON-

)
OXIDE, AND PARTICULATE MATTER (PM—10).—
(A) OZONE AND CARBON MONOXIDE.—

(i) SUBMISSIONS BY GOVERNORS.—The Governor of each

State shall submit to the Administrator a list that designates,

affirms or reaffirms the designation of, or redesignates all

areas (or portions thereof) of the Governor’s State as attain-

ment, nonattainment, or unclassifiable with respect to the

NAAQSes for ozone and carbon monoxide.
(i) PROMULGATION.—The Administrator shall promulgate
the designations required under clause (i), making such modi-

fications as the Administrator considers necessary, in the
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same manner and under the same procedure as is applicable
under clause (ii) of paragraph (1)(B), except that “60 days”
shall be substituted for “120 days” in that clause. If the Gov-
ernor does not submit, in accordance with clause (i) of this
subparagraph, a designation for an area (or portion thereof),
the Administrator shall promulgate the designation that the
Administrator considers appropriate.

(111) NO REDESIGNATION AS ATTAINMENT.—No nonattain-
ment area may be redesignated as an attainment area under
this subparagraph.

(iv) AREAS CLASSIFIED AS A SERIOUS AREA, SEVERE AREA,
OR EXTREME AREA.—Notwithstanding paragraph (1)(C)(ii),
if an ozone or carbon monoxide nonattainment area located
within a metropolitan statistical area or consolidated metro-
politan statistical area (as established by the Bureau of the
Census) is classified under chapter 215 as a serious area, se-
vere area, or extreme area, the boundaries of the area are re-
vised (on the date that is 45 days after such classification)
by operation of law to include the entire metropolitan statis-
tical area or consolidated metropolitan statistical area, as the
case may be, unless within that 45-day period the Governor
(in consultation with State and local air pollution control
agencies) notifies the Administrator that additional time is
necessary to evaluate the application of clause (v). When a
Governor has submitted such a notice to the Administrator,
the boundary revision shall occur on the date that is 8
months after the date of the classification unless the Gov-
ernor makes the finding deseribed in clause (v), and the Ad-
ministrator concurs in the finding, within that period. Except
as otherwise provided in this paragraph, a boundary revision
under this clause or clause (v) shall apply for purposes of any
State implementation plan revision.

(v) EXCLUSION OF PORTION OF AREA.—Whenever the Gov-
ernor of a State has submitted a notice under clause (iv), the
Governor, in consultation with State and local air pollution
control agencies, shall undertake a study to evaluate whether
the entire metropolitan statistical area or consolidated metro-
politan statistical area should be included within the non-
attainment area. Whenever a Governor finds and dem-
onstrates to the satisfaction of the Administrator, and the

Administrator concurs in the finding, that with respect to a
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portion of a metropolitan statistical area or consolidated met-
ropolitan statistical area, sources in the portion do not con-
tribute significantly to violation of the NAAQS, the Adminis-
trator shall approve the Governor’s request to exclude that
portion from the nonattainment area. In making the finding,
the Governor and the Administrator shall consider factors
such as population density, traffic congestion, commercial de-
velopment, industrial development, meteorological conditions,

and pollution transport.

(B) PM—10 DESIGNATIONS.
(i) IN GENERAL.—DBy operation of law, until redesignation
by the Administrator pursuant to paragraph (3)—

(I) each area identified in 52 Fed. Reg. 29383 (Au-
eust 7, 1987) as a Group I area (except to the extent
that such identification was modified by the Adminis-
trator before November 15, 1990) is designated non-
attainment for PM-10;

(IT) any area containing a site for which air quality
monitoring data show a violation of the NAAQS for PM—
10 before January 1, 1989 (as determined under part
50, appendix K of title 40, Code of Federal Regulations),
is designated nonattainment for PM—10; and

(III) each area not deseribed in subclause (I) or (II)
is designated unclassifiable for PM-10.

(ii)) CONTINUANCE IN EFFECT OF CERTAIN DESIGNA-

TIONS.

Any designation for particulate matter (measured in
terms of total suspended particulates) that the Administrator
promulgated pursuant to section 107(d) of the Clean Air Act
(42 U.S.C. 7407(d)) (as in effect on November 14, 1990)
shall remain in effect for purposes of implementing the maxi-
mum allowable increases in concentrations of particulate mat-
ter (measured in terms of total suspended particulates) pur-
suant to section 21305(b) of this title, until the Adminis-
trator determines that such designation is no longer necessary
for that purpose.

(5) DESIGNATIONS FOR LEAD.—The Administrator may, at any time
that the Administrator considers appropriate, require a State to des-
ignate areas (or portions thereof) with respect to the NAAQS for lead
in effect as of November 15, 1990, in accordance with the procedures
under subparagraphs (A) and (B) of paragraph (1), except that in ap-

plying subparagraph (B)(i) of paragraph (1), the phrase “2 years after
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the date of promulgation of the new or revised NAAQS” shall be re-
placed by the phrase “‘1 year after the date on which the Administrator
notifies the State of the requirement to designate areas with respect
to the NAAQS for lead”.

(6) DESIGNATIONS FOR JULY 1997 PM2.5 NAAQS.—

(A) SuBMIssION.—Notwithstanding any other provision of law,
the Governor of each State shall submit designations deseribed in
paragraph (1) for the July 1997 PM2s NAAQSes for each area
within the State, based on air quality monitoring data collected in
accordance with any applicable Federal reference methods for the
relevant areas.

(B) PrOMULGATION.—Notwithstanding any other provision of
law, the Administrator shall, consistent with paragraph (1), pro-
mulgate the designations described in subparagraph (A) for each
area of each State for the July 1997 PM2s NAAQSes.

(7) IMPLEMENTATION PLAN FOR REGIONAL HAZE.—

(A) IN GENERAL.

Notwithstanding any other provision of law,
not later than 3 years after the date on which the Administrator
promulgates the designations described in paragraph (6)(B) for a
State, the State shall submit, for the entire State, the State imple-
mentation plan revisions to meet the requirements promulgated by
the Administrator under section 21322(e)(1) of this title (referred
to in this paragraph as ‘“‘regional haze requirements”).

(B) NO PRECLUSION OF OTHER PROVISIONS.

Nothing in this
paragraph precludes the implementation of the agreements and
recommendations stemming from the Grand Canyon Visibility
Transport Commission Report dated June 1996, including the
submission of State implementation plan revisions by the States
of Arizona, California, Colorado, Idaho, Nevada, New Mexico, Or-
egon, Utah, or Wyoming for implementation of regional haze re-

quirements applicable to those States.

(1) IN GENERAL.—Exeept as otherwise provided in paragraph (2),
the Governor of each State may, with the approval of the Adminis-
trator, redesignate from time to time the air quality control regions
within the State for purposes of efficient and effective air quality man-
agement. On such redesignation, the list under subsection (d) shall be
modified accordingly.

(2) SIGNIFICANT EFFECT ON AIR POLLUTION CONCENTRATIONS IN
ANOTHER STATE.—In the case of an air quality control region in a

State, or part of an air quality control region, that the Administrator
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finds may significantly affect air pollution coneentrations in another
State, the Governor of the State in which that region or part of a re-
gion is located may redesignate from time to time the boundaries of
so much of the air quality control region as is located within that State
only with the approval of the Administrator and with the consent of
all Governors of all States that the Administrator determines may be
significantly affected.
§21108. Air quality criteria and control techniques
(a) ATIR POLLUTANT LiIST; ATR QUALITY CRITERIA.—

(1) AIR POLLUTANT LIST.—For the purpose of establishing primary
and secondary NAAQSes, the Administrator shall publish and shall
from time to time revise a list that includes each air pollutant—

(A) emissions of which, in the Administrator’s judgment, cause
or contribute to air pollution that may reasonably be anticipated
to endanger public health or welfare;

(B) the presence of which in the ambient air results from nu-
merous or diverse mobile or stationary sources; and

(C) for which air quality criteria had not been issued before De-
cember 31, 1970, but for which the Administrator plans to issue
air quality criteria under this section.

(2) AIR QUALITY CRITERIA.—

(A) IN GENERAL.

The Administrator shall issue air quality eri-
teria for an air pollutant within 12 months after the Adminis-
trator includes the air pollutant in a list under paragraph (1). Air
quality eriteria for an air pollutant shall accurately reflect the lat-
est scientific knowledge useful in indicating the kind and extent
of all identifiable effects on public health or welfare that may be
expected from the presence of the pollutant in the ambient air, in
varying quantities.
(B) INFORMATION TO BE INCLUDED.—The criteria for an air
pollutant, to the extent practicable, shall include information on—
(i) the variable factors (including atmospheric conditions)
that of themselves or in combination with other factors may
alter the effects on public health or welfare of the air pollut-
ant;
(i1) the types of air pollutants that, when present in the at-
mosphere, may interact with the air pollutant to produce an
adverse effect on publie health or welfare; and

(ii1) any known or anticipated adverse effects on welfare.

(b) AIR POLLUTION CONTROL TECINIQUES.

(1) ISSUANCE OF INFORMATION.—
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(A) IN GENERAL.—Simultaneously with the issuance of criteria
under subsection (a), the Administrator shall, after consultation
with appropriate advisory committees and Federal departments
and agencies, issue to the States and appropriate air pollution con-
trol agencies information on air pollution control techniques.

(B) INFORMATION TO BE INCLUDED.—The information issued

under subparagraph (A) shall include

(i) data relating to the cost of installation and operation,
energy requirements, emission reduction benefits, and envi-
ronmental impact of the emission control technology;

(i1) such data as are available on available technology and
alternative methods of prevention and control of air pollution;
and

(iii) data on alternative fuels, processes, and operating
methods that will result in elimination or significant reduction
of emissions.

(2) CONSULTING COMMITTEES.—To assist in the development of in-
formation on pollution control techniques, the Administrator may es-
tablish a standing consulting committee for each air pollutant included
in a list published pursuant to subsection (a)(1), which shall be com-
prised of technically qualified individuals representative of State and
local governments, industry, and the academic community. Each such
committee shall submit, as appropriate, to the Administrator informa-
tion related to that required by paragraph (1).

(¢) REVIEW, MODIFICATION, AND REISSUANCE OF CRITERIA OR INFOR-
MATION.—The Administrator shall from time to time review, and, as appro-
priate, modify and reissue any criteria or information on control techniques
issued pursuant to this section. The criteria shall include a discussion of ni-
tric and nitrous acids, nitrites, nitrates, nitrosamines, and other carcino-
genic and potentially carcinogenic derivatives of nitrogen oxides.

(d) ANNOUNCEMENT IN FEDERAL REGISTER; PUBLIC AVAILABILITY.—
The issuance of air quality criteria and information on air pollution control
techniques shall be announced in the Federal Register, and copies shall be

made available to the general public.

(e) TRANSPORTATION PLANNING AND GUIDELINES.

(1) IN GENERAL.

The Administrator shall, after consultation with
the Secretary of Transportation, and after providing public notice and
opportunity for comment, and with State and local officials, periodically
as necessary to maintain a continuous transportation-air quality plan-
ning process, update the June 1978 Transportation-Air Quality Plan-

ning Guidelines and publish guidance on the development and imple-
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mentation of transportation and other measures necessary to dem-
onstrate and maintain attainment of NAAQSes.
(2) INFORMATION TO BE INCLUDED.—The guidelines shall include
information on—

(A) methods to identify and evaluate alternative planning and
control activities;

(B) methods of reviewing plans on a regular basis as conditions
change or new information is presented;

(C) identification of funds and other resources necessary to im-
plement the plan, including interagency agreements on providing
such funds and resources;

(D) methods to ensure participation by the public in all phases
of the planning process; and

(E) such other methods as the Administrator determines to be

necessary to carry out a continuous planning process.

(f) INFORMATION REGARDING TRANSPORTATION CONTROL MEASURES.
(1) IN GENERAL.—The Administrator shall publish and make avail-

able to appropriate Federal, State, and local environmental and trans-

portation agencies from time to time
(A) information prepared, as appropriate, in consultation with
the Secretary of Transportation, and after providing publie notice
and opportunity for comment, regarding the formulation and emis-
sion reduction potential of transportation control measures related

to criteria pollutants and their precursors, including—

(i) programs for improved public transit;

(i1) restriction of certain roads or lanes to, or construction
of roads or lanes for use by, passenger buses or high occu-
pancy vehicles;

(iii) employer-based transportation management plans, in-
cluding ineentives;

(iv) trip-reduction ordinances;

(v) traffic flow improvement programs that achieve emis-
sion reductions;

(vi) fringe and transportation corridor parking facilities
serving multiple occupancy vehicle programs or transit serv-
ice;

(vil) programs to limit or restrict vehicle use in downtown
areas or other areas of emission concentration particularly
during periods of peak use;

(viil) programs for the provision of all forms of high-occu-

pancy, shared-ride services;
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(ix) programs to limit portions of road surfaces or certain
sections of a metropolitan area to the use of non-motorized
vehicles or pedestrian use, as to both time and place;

(x) programs for secure bicycle storage facilities and other
facilities, including bicycle lanes, for the convenience and pro-
tection of bicyelists, in both public and private areas;

(xi) programs to control extended idling of vehicles;

(xii) programs to reduce motor vehicle emissions, consistent
with subdivision 3, that are caused by extreme cold start con-
ditions;

(xiii) employer-sponsored programs to permit flexible work
schedules;

(xiv) programs and ordinances to facilitate non-automobile
travel and the provision and utilization of mass transit and
to generally reduce the need for single-occupant vehicle travel,
as part of transportation planning and development efforts of
a locality, including programs and ordinances applicable to
new shopping centers, special events, and other centers of ve-
hicle activity;

(xv) programs for new construction and major reconstruc-
tions of paths, tracks, or areas solely for the use by pedes-
trian or other non-motorized means of transportation when
economically feasible and in the public interest; and

(xvi) programs to encourage the voluntary removal from
use and the marketplace of pre-1980 model year light-duty

vehicles and pre-1980 model year light-duty trucks;

(B) information on additional methods or strategies that will
contribute to the reduction of mobile source related pollutants dur-
ing periods in which any primary ambient air quality standard will
be exceeded and during episodes for which an air pollution alert,
warning, or emergency has been declared;

(C) information on other measures that may be employed to re-
duce the impact on public health or protect the health of sensitive
or susceptible individuals or groups; and

(D) information on the extent to which any process, procedure,
or method to reduce or control an air pollutant may cause an in-
crease in the emissions or formation of any other pollutant.

(2) AssSESSMENT.—In publishing information under paragraph (1)
the Administrator shall include an assessment of—

(A) the relative effectiveness of the processes, procedures, and

methods deseribed in paragraph (1);
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(B) the potential effect of those processes, procedures, and
methods on transportation systems and the provision of transpor-
tation services; and

(C) the environmental, energy, and economic impact of those
processes, procedures, and methods.

(3) CONSULTATION.—For purposes of paragraph (1)(A)(xv), the Ad-
ministrator shall consult with the Secretary of the Interior as well as
with the Secretary of Transportation.

y) ASSESSMENT OF RISKS TO ECOSYSTEMS.
g

The Administrator may
assess the risks to ecosystems from exposure to criteria air pollutants (as
identified by the Administrator in the Administrator’s sole diseretion).

(h) RACT/BACT/LAER CLEARINGHOUSE.

The Administrator shall
make information regarding emission control technology available to the
States and to the general public through a central database. Such informa-
tion shall include all control technology information received pursuant to
State plan provisions requiring permits for sources, including operating per-
mits for existing sources.
§21109. National primary and secondary ambient air qual-
ity standards
(a) PROMULGATION.—
(]) AIR POLLUTANTS FOR WHICH AIR QUALITY CRITERIA WERE IS-
SUED BEFORE DECEMBER 31, 1970.—The Administrator shall promul-
eate regulations prescribing a primary NAAQS and a secondary
NAAQS for each air pollutant for which air quality eriteria were issued
before December 31, 1970.
(2) AIR POLLUTANTS FOR WHICH AIR QUALITY CRITERIA ARE IS-
SUED AFTER DECEMBER 31, 1970.—

(A) PROPOSED STANDARDS.

‘With respect to any air pollutant
for which air quality eriteria are issued after December 31, 1970,
the Administrator shall publish, simultaneously with the issuance
of such criteria and information, proposed primary and secondary
NAAQSes for any such air pollutant.

(B) PROMULGATION.—After a reasonable time for interested
persons to submit written comments on the proposed standards
(but not later than 90 days after the initial publication of the pro-
posed standards), the Administrator shall by regulation promul-
gate the proposed primary and secondary NAAQSes with such
modifications as the Administrator considers appropriate.

(b) PROTECTION OF PUBLIC HEALTH AND WELFARE.

(1) PRIMARY NAAQSES.—Primary NAAQSes promulgated under sub-

section (a) shall be ambient air quality standards the attainment and
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maintenance of which, in the judgment of the Administrator, based on
such criteria and allowing an adequate margin of safety, are requisite
to protect the public health. The primary NAAQSes may be revised in
the same manner as promulgated.

Any secondary NAAQS promuleated

(2) SECONDARY NAAQSES.
under subsection (a) shall specify a level of air quality the attainment
and maintenance of which, in the judgment of the Administrator, based
on such ecriteria, is requisite to protect the public welfare from any
known or anticipated adverse effects associated with the presence of an
air pollutant in the ambient air. The secondary NAAQSes may be re-
vised in the same manner as promulgated.

The Administrator shall

(¢) PRIMARY NAAQS FOR NITROGEN DIOXIDE.
promulgate a primary NAAQS for nitrogen dioxide concentrations over a
period of not more than 3 hours unless, based on the criteria issued under
section 21108(¢) of this title, the Administrator finds that there is no sig-
nificant evidence that such a standard for such a period is requisite to pro-
tect publie health.

(d) REVIEW OF CRITERIA AND STANDARDS.—

(1) IN GENERAL.—

(A) 5-YEAR INTERVALS.

At 5-year intervals, the Administrator
shall—

(i) complete a thorough review of the criteria published
under section 21108 of this title and the NAAQSes promul-
gated under this section; and

(i) make such revisions in the criteria and standards and
promulgate such new standards as may be appropriate in ac-

cordance with section 21108 of this title and subsection (b).

(B) MORE FREQUENT INTERVALS.—The Administrator may re-
view and revise criteria or promulgate new standards more fre-
quently than required under this paragraph.

(2) SCIENTIFIC REVIEW COMMITTER.—

(A) ArPOINTMENT.—The Administrator shall appoint an inde-
pendent scientific review committee composed of 7 members, in-
cluding at least one member of the National Academy of Sciences,
one physician, and one person representing State air pollution con-
trol agencies.

(B) REVIEW.—At 5-year intervals, the scientific review commit-
tee shall—

(i) complete a review of the criteria published under section
21108 of this title and the primary and secondary NAAQSes

promulgated under this section; and



© 00 N o oA WDN PP

hhwwwwwgwwOOOOI\)I\)I\)I\JI\)I\)I\)I\)I\)I\JI—‘I—‘HI—‘I—‘HI—‘HHI—‘
P O © 00 N O O W NP O © 00 ~NO Ol D WNPFP O OOOLWNO O M WDNPEFEL O

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
107

(i1) recommend to the Administrator any new NAAQSes

and revisions of existing criteria and standards as may be ap-

propriate under section 21108 of this title and subsection (b).

(C) OrHER DUTIES.—The scientific review committee shall—

(1) advise the Administrator of areas in which additional
knowledge is required to appraise the adequacy and basis of
existing, new, or revised NAAQSes;

(i1) deseribe the research efforts necessary to provide the
required information;

(iii) advise the Administrator on the relative contribution to
air pollution concentrations of natural activity and anthropo-
genie activity; and

(iv) advise the Administrator of any adverse public health,
welfare, social, economic, or energy effects that may result
from various strategies for attainment and maintenance of
NAAQSes.

§21110. State implementation plans

(a) ADOPTION OF PLAN OR PLANS.

(1) PrIMARY NAAQsEs.—Each State shall, after reasonable notice
and public hearings, adopt and submit to the Administrator, within 3
years (or such shorter period as the Administrator may preseribe) after
the promulgation of a primary NAAQS (or any revision thereof) under
section 21109 of this title for any air pollutant, a plan that provides
for implementation, maintenance, and enforcement of the primary
standard in each air quality control region (or portion thereof) within
the State.
(2) SECONDARY NAAQSES.—
(A) IN GENERAL.—Each State shall, after reasonable notice and
public hearings, adopt and submit to the Administrator (either as
a part of a plan submitted under paragraph (1) or separately)
within 3 years (or such shorter period as the Administrator may
prescribe) after the promulgation of a secondary NAAQS (or revi-
sion thereof), a plan that provides for implementation, mainte-
nance, and enforcement of the secondary standard in each air
quality control region (or portion thereof) within the State.

(B) PUBLIC HEARING.

Unless a separate publie hearing is pro-
vided, each State shall consider its plan implementing a secondary

standard at the hearing required by paragraph (1).

(3) ConTENTS.—Each State implementation plan shall—
(A) include enforceable emission limitations and other control

measures, means, or techniques (including economic ineentives
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such as fees, marketable permits, and auctions of emissions
rights), and schedules and timetables for compliance, as may be
necessary or appropriate to meet the applicable requirements of
this division;
(B) provide for establishment and operation of appropriate de-
vices, methods, systems, and procedures necessary to—
(i) monitor, compile, and analyze data on ambient air qual-
ity; and
(i1) on request, make the data available to the Adminis-

trator;

(C) include a program to provide for

(1) enforcement of the measures deseribed in subparagraph
(A); and

(i1) regulation of the modification and construction of any
stationary source within the areas covered by the plan as nee-
essary to ensure that NAAQSes are achieved, including a per-
mit program as required in chapters 213 and 215;

(D) contain adequate provisions—

(i) prohibiting, consistent with this subdivision, any source
or other type of emission activity within the State from emit-
ting any air pollutant in amounts that will—

(I) contribute significantly to nonattainment in, or
interfere with maintenance by, any other State with re-
spect to any such primary or secondary NAAQS; or

(IT) interfere with measures required to be included in
the applicable implementation plan for any other State
under chapter 213 to prevent significant deterioration of
air quality or to protect visibility;

(i1) ensuring compliance with the applicable requirements
of sections 21115 and 21125 of this title;

(E) provide

(i) necessary assurances that the State (or, except where
the Administrator considers inappropriate, the general pur-
pose local government or governments, or a regional agency

designated by the State or general purpose local governments

for the purpose)
(I) will have adequate personnel, funding, and author-
ity under State (and, as appropriate, local) law to carry

out the implementation plan; and
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(IT) is not prohibited by any Federal or State law
from carrying out the implementation plan or portion
thereof);

(ii) requirements that the State comply with the require-
ments respecting State boards under section 21127 of this
title; and

(i) necessary assurances that, where the State has relied
on a local or regional government, agency, or instrumentality
for the implementation of any plan provision, the State has
responsibility for ensuring adequate implementation of the
plan provision;

(F') require, as may be preseribed by the Administrator—

(i) the installation, maintenance, and replacement of equip-
ment, and the implementation of other necessary steps, by
owners or operators of stationary sources to monitor emis-
sions from stationary sources;

(i1) periodic reports on the nature and amounts of emis-
sions and emissions-related data from such sources; and

(iii) correlation of such reports by the State agency with
any emission limitations or standards established pursuant to
this division, which reports shall be available at reasonable
times for public inspection;

(G) provide for authority comparable to that in section 20303
of this title and adequate contingency plans to implement that au-
thority;

(IT) provide for revision of the plan—

(i) from time to time as may be necessary to take account
of revisions of the primary or secondary NAAQS or the avail-
ability of improved or more expeditious methods of attaining
the NAAQS; and

(i1) except as provided in paragraph (4)(B), whenever the
Administrator finds on the basis of information available to
the Administrator that the plan is substantially inadequate to
attain the NAAQS that it implements or to otherwise comply
with any additional requirements established under this divi-
sion;

(I) in the case of a plan or plan revision for an area designated
as a nonattainment area, meet the applicable requirements of
chapter 215;

(J) meet the applicable requirements of sections 21120 and

21126 of this title and chapter 213;
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(K) provide for—

(i) the performance of such air quality modeling as the Ad-
ministrator may prescribe for the purpose of predicting the
effect on ambient air quality of any emissions of any air pol-
lutant for which the Administrator has established a NAAQS;
and

(i1) the submission, on request, of data related to such air
quality modeling to the Administrator;

(L) require the owner or operator of each major stationary
source to pay to the permitting authority, as a condition of any
permit required under this division, a fee under an approved fee
program under subdivision 6; and

(M) provide for consultation and participation by local political
subdivisions affected by the plan.

(4) PLAN REVISION.—

(A) REVIEW.—As soon as practicable, the Administrator shall,
consistent with the purposes of this division and the Energy Sup-
ply and Environmental Coordination Act of 1974 (15 U.S.C. 791
et seq.), review each State’s applicable implementation plans and
report to the State on whether the plans can be revised in relation
to fuel burning stationary sources (or persons supplying fuel to
such sources) without interfering with the attainment and mainte-
nance of any NAAQS within the period permitted in this section.
If the Administrator determines that any such plan can be revised,
the Administrator shall notify the State that a plan revision may
be submitted by the State. Any plan revision that is submitted by
the State shall, after public notice and opportunity for public hear-
ing, be approved by the Administrator if the revision relates only
to fuel burning stationary sources (or persons supplying fuel to
such sources), and the plan as revised complies with paragraph
(3). The Administrator shall approve or disapprove any revision
not later than 3 months after its submission.

(B) LimrraTioN.—Neither the State, in the case of a plan (or
portion thereof) approved under this subsection, nor the Adminis-
trator, in the case of a plan (or portion thereof) promulgated
under subsection (c), shall be required to revise an applicable im-
plementation plan because one or more suspensions under sub-
section (d) or (e) or exemptions under section 21118 of this title
have been granted, if the plan would have met the requirements
of this section if no such suspension or exemption had been grant-

ed.
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In this paragraph:

(i) INDIRECT SOURCE.

(I) IN GENERAL.—The term ‘“‘indirect source” means
a facility, building, structure, installation, real property,
road, or highway that attracts, or may attract, mobile
sources of pollution.

(IT) INCLUSIONS.—The term “‘indirect source” in-

cludes a parking lot, parking garage, or other facility
subject to any measure for management of parking sup-
ply (within the meaning of subsection (¢)(2)(A)(1)), in-
cluding regulation of existing off-street parking.

(ITT) ExXcLusioNs.—The term “indirect source” does

not include—
(aa) new or existing on-street parking; or
(bb) a direct emission source or facility at, within,
or associated with a source described in subclause
(I) or (II).

(i1) INDIRECT SOURCE REVIEW PROGRAM.—The term ““indi-
rect source review program’’ means the facility-by-facility re-
view of indirect sources of air pollution, including such meas-
ures as are necessary to ensure, or assist in ensuring, that
a new or modified indirect source will not attract mobile
sources of air pollution, the emissions from which would cause
or contribute to air pollution concentrations—

(I) exceeding any primary NAAQS for a mobile
source-related air pollutant after the primary standard
attainment date; or

(IT) preventing maintenance of any such standard

after that date.

(B) INCLUSION IN STATE IMPLEMENTATION PLAN.—

(1) IN GENERAL.—Any State may include in a State imple-
mentation plan, but the Administrator may not require as a
condition of approval of such a plan under this section, any
indirect source review program.

(ii) APPROVAL AND ENFORCEMENT BY THE ADMINIS-
TRATOR.—The Administrator may approve and enforce, as
part of an applicable implementation plan, an indirect source
review program that the State chooses to adopt and submit

as part of its plan.
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(iii) REVISION.—Any State may revise an applicable imple-
mentation plan approved under this subsection to suspend or
revoke an indirect source review program included in the
plan, provided that the plan meets the requirements of this
section.

(0) PLANS PROMULGATED BY THE ADMINISTRATOR.—

(i) IN GENERAL.—Exeept as provided in clause (ii), no plan
promulgated by the Administrator shall include any indirect
source review program for any air quality control region, or
portion thereof.

(11) FEDERALLY ASSISTED OR FEDERALLY OWNED OR OP-

ERATED SOURCES.

The Administrator may promulgate, im-
plement, and enforee regulations under subsection (¢) respect-
ing indirect source review programs that apply only to feder-
ally assisted highways, airports, and other major federally as-
sisted indirect sources and federally owned or operated indi-
rect sources.

(b) EXTENSION OF PERIOD FOR SUBMISSION OF PLANS.—The Adminis-
trator may, wherever the Administrator determines it to be necessary, ex-
tend the period for submission of any plan or portion thereof that imple-
ments a secondary NAAQS for a period not to exceed 18 months after the

date otherwise required for submission of the plan.

(¢) FEDERAL IMPLEMENTATION PLANS.

(1) PROMULGATION.—The Administrator shall promulgate a Federal

implementation plan at any time within 2 years after the Adminis-
trator—

(A) finds that a State has failed to make a required submission
or finds that the plan or plan revision submitted by the State does
not satisfy the minimum criteria established under subsection
(D(1)(A); or

(B) disapproves a State implementation plan submission in
whole or in part;

unless the State corrects the deficiency, and the Administrator ap-
proves the plan or plan revision, before the Administrator promulgates
the Federal implementation plan.

(2) PARKING SURCHARGE REGULATION.—

(A) DEFINITIONS.—In this paragraph:

(i) MANAGEMENT OF PARKING SUPPLY.—The term ‘“man-
agement of parking supply” includes any requirement provid-
ing that any new faecility containing a given number of park-

ing spaces shall receive a permit or other prior approval, issu-
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ance of which is to be conditioned on air quality consider-

ations.

(i1) PARKING SURCHARGE REGULATION.—The term ‘‘park-
ing surcharge regulation” means a regulation imposing or re-
quiring the imposition of any tax, surcharge, fee, or other
charge on parking spaces, or any other area used for the tem-
porary storage of motor vehicles.

(ili) PREFERENTIAL BUS/CARPOOL LANE.—The term “pref-
erential bus/carpool lane” includes any requirement for the
setting aside of one or more lanes of a street or highway on
a permanent or temporary basis for the exclusive use of buses
or carpools, or both.

(B) NO REQUIREMENT BY TIIE ADMINISTRATOR.—

(i) FEDERAL IMPLEMENTATION PLAN.—No parking sur-
charge regulation may be required by the Administrator
under paragraph (1) as a part of an applicable implementa-
tion plan. All parking surcharge regulations previously re-
quired by the Administrator are void.

(i) STATE IMPLEMENTATION PLAN.—The Administrator
may not condition approval of any implementation plan sub-
mitted by a State on the plan’s including a parking surcharge
regulation.

(ili) REQUIREMENT BY A STATE.—This subparagraph shall
not preclude the Administrator from approving a parking sur-
charge regulation if it is adopted and submitted by a State
as part of an applicable implementation plan.

(C) MANAGEMENT OF PARKING SUPPLY; PREFERENTIAL BUS/
CARPOOL LANES.—No standard, plan, or requirement, relating to
management of parking supply or preferential bus/carpool lanes
shall be promulgated after June 22, 1974, by the Administrator
pursuant to this section unless the promulgation has been sub-
jected to a public hearing held in the affected area for which rea-
sonable notice has been given in that area. If substantial changes
are made after public hearing, one or more additional hearings
shall be held in the area after such notice.

(3) DELEGATION OF AUTHORITY.—On application of the chief execu-
tive officer of any general purpose unit of local government, if the Ad-
ministrator determines that the unit has adequate authority under
State or local law, the Administrator may delegate to the unit the au-
thority to implement and enforce within the jurisdiction of the unit any

part of a plan promulgated under this subsection. Nothing in this para-
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graph precludes the Administrator from implementing or enforcing any
applicable provision of a plan promulgated under this subsection.

(4) BRIDGE USE CHARGES.

(A) ELIMINATION.—Any measure in an applicable implementa-
tion plan that requires a toll or other charge for the use of a
bridge located entirely within one city shall be eliminated from the
plan by the Administrator on application by the Governor of the
State, which application shall include a certification by the Gov-
ernor that the Governor will revise the plan in accordance with
subparagraph (B).

(B) PLAN REVISION.—In the case of any applicable implementa-
tion plan with respect to which a measure has been eliminated
under subparagraph (A)—

(i) the plan shall be revised to include comprehensive meas-
ures to—

(I) establish, expand, or improve public transportation
measures to meet basie transportation needs, as expedi-
tiously as is practicable; and

(IT) implement transportation control measures nec-
essary to attain and maintain NAAQSes; and

(i1) the revised plan shall, for the purpose of implementing
those ecomprehensive public transportation measures, include
requirements to use (insofar as is necessary) Federal grants,
State or local funds, or any combination of such grants and
funds as may be consistent with the terms of the legislation
providing the grants and funds.

(C) EMISSION REDUCTIONS EQUIVALENT.—The measures under
subparagraph (B)(i) shall, as a substitute for the tolls or charges
eliminated under subparagraph (A), provide for emission reduc-
tions equivalent to the reductions that may reasonably be expected
to be achieved through the use of the tolls or charges eliminated.

(D) COORDINATION.—Any revision of an implementation plan
for purposes of meeting the requirements of subparagraphs (B)
and (C) shall be submitted in coordination with any plan revision
required under chapter 215.

(d) TEMPORARY EMERGENCY SUSPENSIONS ON DETERMINATION BY THE
PRESIDENT OF A NATIONAL OR REGIONAL ENERGY EMERGENCY.—

(1) DETERMINATION BY THE PRESIDENT.—On application by the

owner or operator of a fuel burning stationary source, and after notice

and opportunity for public hearing, the Governor of the State in which
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the source is located may petition the President to determine that a
national or regional energy emergency exists of such severity that—

(A) a temporary suspension of any part of the applicable imple-
mentation plan or of any requirement under section 23310 of this
title may be necessary; and

(B) other means of responding to the energy emergency may be
inadequate.

(2) NONDELEGABILITY.—A determination under paragraph (1) shall

not be delegable by the President to any other person.

(3) TEMPORARY EMERGENCY SUSPENSIONS.
(A) IN GENERAL.—If the President determines that a national
or regional energy emergency of the severity described in para-
graph (1) exists, a temporary emergency suspension of any part
of an applicable implementation plan or of any requirement under
section 23310 of this title adopted by the State may be issued by
the Governor of any State covered by the President’s determina-
tion under the condition specified in subparagraph (B) and may
take effect immediately.

(B) CONDITION.—A temporary emergency suspension under
subparagraph (A) shall be issued to a source only if the Governor
of the State finds that—

(i) there exists in the vicinity of the source a temporary en-
ergy emergency involving high levels of unemployment or loss
of necessary energy supplies for residential dwellings; and

(i1) such unemployment or loss can be totally or partially
alleviated by the emergency suspension.

(C) LiMrTATION.—Not more than one temporary emergency
suspension may be issued for any source on the basis of the same
set of circumstances or on the basis of the same emergency.

(D) EFrecTIVE PERIOD.—A temporary emergency suspension
shall remain in effect for a maximum of—

(i) 4 months; or

(i1) such lesser period as may be specified in a disapproval
order of the Administrator, if any.

(E) DISAPPROVAL BY THE ADMINISTRATOR.—The Adminis-
trator may disapprove a temporary emergency suspension if the
Administrator determines that it does not meet the requirements
of subparagraphs (B) and (C).

(4) ArprricaBILITY.—This subsection shall not apply in the case of
a plan provision or requirement promulgated by the Administrator

under subsection (¢), but in any such case the President may grant a
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temporary emergency suspension for a 4-month period of any such pro-
vision or requirement if the President makes the determinations and
findings specified in paragraph (1) and subparagraphs (B) and (C) of
paragraph (3).

(e) TEMPORARY EMERGENCY SUSPENSIONS BY A (BOVERNOR TO Pre-

VENT CLOSING OF A SOURCE.
(1) IN GENERAL.—In the case of any State that has adopted and
submitted to the Administrator a proposed plan revision that—

(A) the State determines

(1) meets the requirements of this section; and

(i) is necessary-

(I) to prevent the closing for one year or more of any
source of air pollution; and
(IT) to prevent substantial increases in unemployment
that would result from such a closing; and
(B) the Administrator has not approved or disapproved under
this section within 12 months of submission of the proposed plan
revision;
the Governor may issue a temporary emergency suspension of the part
of the applicable implementation plan for the State that is proposed to
be revised with respect to that source.

(2) DETERMINATION UNDER PARAGRAPII (1)(A)(i1).—A determination
under paragraph (1)(A)(ii)) may not be made with respect to a source
that would close without regard to whether or not the proposed plan
revision is approved.

(3) EFFECTIVE PERIOD.—A temporary emergency suspension issued
by a Governor under this subsection shall remain in effect for a maxi-
mum of—

(A) 4 months; or
(B) such lesser period as may be specified in a disapproval
order of the Administrator.

(4) DISAPPROVAL BY THE ADMINISTRATOR.—The Administrator
may disapprove a temporary emergency suspension if the Administrator
determines that it does not meet the requirements of this subsection.

(f) COMPREHENSIVE DOCUMENTS SETTING FORTH REQUIREMENTS OF

APPLICABLE IMPLEMENTATION PLANS.
(1) IN GENERAL.—Every 3 years, the Administrator shall assemble

and publish a comprehensive document for each State setting forth all
requirements of the applicable implementation plan for the State and
shall publish notice in the Federal Register of the availability of such

documents.
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(2) REGULATIONS.

The Administrator may promulgate such regu-

lations as may be reasonably necessary to carry out this subsection.

(g) NO MODIFICATION OF IMPLEMENTATION PLAN REQUIREMENTS.
Except for a suspension under subsection (d) or (e), an exemption under
section 21118 of this title, a plan promulgation under subsection (¢), or a
plan revision under subsection (a)(4), no order, suspension, plan revision,
or other action modifying any requirement of an applicable implementation
plan may be taken with respect to any stationary source by a State or by
the Administrator.

(h) TECIINOLOGICAL SYSTEMS OF CONTINUOUS EMISSION REDUCTION
ON NEW OR MODIFIED STATIONARY SOURCES; COMPLIANCE WIiTH RE-
QUIREMENTS.—As a condition for issuance of any permit required under
this subdivision, the owner or operator of each new or modified stationary
source that is required to obtain such a permit shall show to the satisfaction
of the permitting authority that—

(1) the technological system of continuous emission reduction that is
to be used at the source will enable the source to comply with the
standards of performance that are to apply to the source; and

(2) the construction or modification and operation of the source will

be in compliance with all other requirements of this division.

(i) EPA ACTION ON PLAN SUBMISSIONS.

(1) COMPLETENESS OF PLAN SUBMISSIONS.

(A) COMPLETENESS CRITERIA.—The Administrator shall pro-
mulgate minimum eriteria that any plan submission shall meet be-
fore the Administrator is required to act on the submission under
this subsection. The criteria shall be limited to the information
necessary to enable the Administrator to determine whether the
plan submission complies with this division.

(B) COMPLETENESS FINDING.—Within 60 days after the Ad-
ministrator’s receipt of a plan or plan revision, but not later than
6 months after the date, if any, by which a State is required to
submit the plan or revision, the Administrator shall determine
whether the minimum ecriteria established pursuant to subpara-
graph (A) have been met. Any plan or plan revision that a State
submits to the Administrator, and that has not been determined
by the Administrator (by the date that is 6 months after receipt
of the submission) to have failed to meet the minimum criteria es-
tablished pursuant to subparagraph (A) shall on that date be
deemed by operation of law to meet the minimum criteria.

(C) EFFECT OF FINDING OF INCOMPLETENESS.—Where the

Administrator determines that a plan submission (or part thereof)
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does not meet the minimum criteria established pursuant to sub-
paragraph (A), the State shall be treated as not having made the
submission (or, in the Administrator’s discretion, part thereof).

(2) DEADLINE FOR ACTION.—Within 12 months after a determina-
tion by the Administrator (or a determination deemed by operation of
law) under paragraph (1) that a State has submitted a plan or plan
revision (or, in the Administrator’s discretion, part thereof) that meets
the minimum eriteria established pursuant to paragraph (1), if applica-
ble (or, if those criteria are not applicable, within 12 months after sub-
mission of the plan or revision), the Administrator shall act on the sub-
mission in accordance with paragraph (3).

(3) FULL AND PARTIAL APPROVAL AND DISAPPROVAL.—In the case
of any submittal on which the Administrator is required to act under
paragraph (2), the Administrator shall approve the submittal as a
whole if it meets all of the applicable requirements of this division. If
a portion of the plan revision meets all the applicable requirements of
this division, the Administrator may approve the plan revision in part
and disapprove the plan revision in part. The plan revision shall not
be treated as meeting the requirements of this division until the Ad-
ministrator approves the entire plan revision as complying with the ap-
plicable requirements of this division.

(4) CONDITIONAL APPROVAL.—The Administrator may approve a
plan revision based on a commitment of the State to adopt specific en-
forceable measures by a date certain, but not later than 1 year after
the date of approval of the plan revision. Any such conditional approval
shall be treated as a disapproval if the State fails to comply with the
commitment.

(5) CALLS FOR PLAN REVISIONS.

(A) IN GENERAL.—Whenever the Administrator finds that the
applicable implementation plan for any area is substantially inad-
equate to attain or maintain the relevant NAAQS, to mitigate ade-
quately the interstate pollutant transport deseribed in section
21508 of this title or section 21535 of this title, or to otherwise
comply with any requirement of this division, the Administrator
shall require the State to revise the plan as necessary to correct
such inadecuacies.

The Administrator—

(B) NOTICE; DEADLINES.
(1) shall notify the State of the inadequacies; and

(i) may establish reasonable deadlines (not to exceed 18

months after the date of the notice) for the submission of the

plan revisions.
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(C) PuBLic AVAILABILITY.—The findings under subparagraph
(A) and notice under subparagraph (B) shall be public.

(D) EFFECT OF FINDING.—Any finding under this paragraph
shall, to the extent that the Administrator considers appropriate,
subject the State to the requirements of this division to which the
State was subject when it developed and submitted the plan for
which the finding was made, except that the Administrator may
adjust any dates applicable under those requirements as appro-
priate (exeept that the Administrator may not adjust any attain-
ment date prescribed under chapter 215 unless that date has
elapsed).

(6) CORRECTIONS.—Whenever the Administrator determines that
the Administrator’s action approving, disapproving, or promulgating
any plan or plan revision (or part thereof), area designation, redesigna-
tion, classification, or reclassification was in error, the Administrator
may in the same manner as the approval, disapproval, or promulgation
revise the action as appropriate without requiring any further submis-
sion from the State. Such a determination and the basis thereof shall

be provided to the State and public.

Fach revision to an implementation plan submit-

ted by a State under this division shall be adopted by the State after rea-
sonable notice and public hearing. The Administrator shall not approve a
revision of a plan if the revision would interfere with any applicable require-
ment concerning attainment and reasonable further progress (as defined in

section 21501 of this title) or any other applicable requirement of this divi-

(k) SANCTIONS.—

(1) IN GENERAL.—The Administrator may apply any of the sanec-
tions listed in section 21511(b) of this title at any time (or at any time
after) the Administrator makes a finding, disapproval, or determination
under subparagraphs (A) to (D), respectively, of section 21511(a)(1)
of this title in relation to any plan or plan item (as that term is defined
by the Administrator) required under this division, with respeet to any
portion of the State that the Administrator determines to be reasonable
and appropriate, for the purpose of ensuring that the requirements of
this division relating to the plan or plan item are met.

(2) CrITERIA.—The Administrator shall, by regulation, establish eri-
teria for exercising the Administrator’s authority under paragraph (1)
with respect to any deficiency described in section 21511(a)(1) of this
title to ensure that, during the 24-month period following the finding,

disapproval, or determination described in section 21511(a)(1) of this
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title, the sanctions are not applied on a statewide basis where one or
more political subdivisions covered by the applicable implementation

plan are principally responsible for the deficiency.

(1) EXISTING PLAN PROVISIONS.

Any provision of any applicable
implementation plan that was approved or promulgated by the Admin-
istrator pursuant to section 110 of the Clean Air Act (42 U.S.C. 7410)
(as in effect before November 15, 1990) shall remain in effect as part
of the applicable implementation plan, except to the extent that a revi-
sion to the provision is approved or promulgated by the Administrator
pursuant to this division.

(2) ATTAINMENT DATES.—For any area not designated nonattain-
ment, any plan or plan revision submitted or required to be submitted
by a State—

(A) in response to the promulgation or revision of a primary
NAAQS in effect on November 15, 1990; or
(B) in response to a finding of substantial inadequacy under
section 110(a)(2) of the Clean Air Act (42 U.S.C. 7410(a)(2)) (as
in effect before November 15, 1990);
shall provide for attainment of the primary NAAQSes within 5 years
after issuance of the finding of substantial inadequacy.
(3) RETENTION OF CONSTRUCTION MORATORIUM IN CERTAIN

AREAS.—In the case of an area to which, as of November 14, 1990,

the prohibition on construction or modification of major stationary
sources prescribed in section 110(a)(2)(I) of the Clean Air Act (42
U.S.C. 7410(a)(2)(I)) (as in effect before November 15, 1990) applied
by virtue of a finding of the Administrator that the State containing
that area had not submitted an implementation plan meeting the re-
quirements of section 172(b)(6) of the Clean Air Act (42 U.S.C.
7502(b)(6)) (as in effect before November 15, 1990) or section
172(a)(1) of the Clean Air Act (42 U.S.C. 7502(a)(1)) (to the extent
that those requirements relate to provision for attainment of the pri-
mary NAAQS for sulfur oxides by December 31, 1982) (as in effect
before November 15, 1990), no major stationary source of the relevant
air pollutant or pollutants shall be constructed or modified in the area
until the Administrator finds that the plan for the area meets the ap-
plicable requirements of section 21502(¢)(5) of this title or subchapter

V of chapter 215, respectively.

(m) INDIAN TRIBES.—

(1) REVIEW OF IMPLEMENTATION PLAN.—If an Indian tribe submits

an implementation plan to the Administrator pursuant to section
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20301(d) of this title, the plan shall be reviewed in accordance with
the provisions for review set forth in this section for State plans, except
as otherwise provided by regulation promulgated pursuant to section
20301(d)(2) of this title.

(2) APPLICABILITY OF IMPLEMENTATION PLAN.—When an imple-
mentation plan described in paragraph (1) becomes effective in accord-
ance with the regulations promulgated under section 20301(d) of this
title, the plan shall become applicable to all areas (except as expressly
provided otherwise in the plan) located within the exterior boundaries
of the reservation, notwithstanding the issuance of any patent and in-

cluding rights-of-way running through the reservation.

(n) REPORTS.—Any State shall submit, according to such schedule as the
Administrator may preseribe, such reports as the Administrator may require
relating to—
(1) emission reductions;
(2) vehicle miles traveled;
(3) congestion levels; and
(4) any other information that the Administrator considers necessary
to assess the development, effectiveness, need for revision, or implemen-
tation of any plan or plan revision required under this division.
§21111. Standards of performance for new stationary
sources

In this section:

(a) DEFINITIONS.

(1) EXISTING SOURCE.

The term “‘existing source” means any sta-
tionary source other than a new source.
(2) MoDIFY.—

(A) IN GENERAL.—The term “modify”, with respect to a sta-
tionary source, means to make or undergo any physical change in,
or change in the method of operation of, the stationary source
that—

(i) increases the amount of any air pollutant emitted by the
stationary source; or

(i1) results in the emission of any air pollutant not pre-
viously emitted.

(B) EXCLUSION.—The term “modify” does not include convert-
ing to coal by reason of an order under section 2(a) of the Energy
Supply and Environmental Coordination Act of 1974 (15 U.S.C.

792(a)) or any enactment that supersedes that Act.

(3) NEW SOURCE.—The term ‘“new source” means any stationary
source, the construction or modification of which is commenced after

the publication of regulations (or, if earlier, proposed regulations) pre-
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seribing a standard of performance under this section that will be ap-
plicable to the source.
(4) OWNER OR OPERATOR.—The term “owner or operator’” means
any person that owns, leases, operates, controls, or supervises a sta-
tionary source.

(5) STANDARD OF PERFORMANCE.

The term ‘‘standard of perform-
ance” means a standard for emissions of air pollutants that reflects the
degree of emission limitation achievable through the application of the
best system of emission reduction that (taking into account the cost of
achieving the reduction and any non-air-quality health and environ-
mental impact and energy requirements) the Administrator determines
has been adequately demonstrated.

(6) STATIONARY SOURCE.—The term ‘“‘stationary source” means any
building, structure, facility, or installation that emits or may emit any
air pollutant.

(7) TECIINOLOGICAL SYSTEM OF CONTINUOUS EMISSION REDUC-
TION.—The term ‘“‘technological system of continuous emission reduc-
tion” means—

(A) a technological process for production or operation by any
source that is inherently low-polluting or nonpolluting; or

(B) a technological system for continuous reduction of the pollu-
tion generated by a source before the pollution is emitted into the
ambient air, including precombustion cleaning or treatment of

fuel.

(b) STANDARDS OF PERFORMANCE.—

(1) LIST OF CATEGORIES.

The Administrator shall publish (and
from time to time revise) a list of categories of stationary sources. The
Administrator shall include a category of sources in the list if in the
Administrator’s judgment it causes, or contributes significantly to, air
pollution that may reasonably be anticipated to endanger public health
or welfare.

(2) REGULATIONS.—Within one year after the inclusion of a cat-
egory of stationary sources in a list under paragraph (1), the Adminis-
trator shall publish proposed regulations establishing Federal standards
of performance for new sources within the category. The Administrator
shall afford interested persons an opportunity for written comment on
the proposed regulations. After considering the comments, the Adminis-
trator shall promulgate, within one year after publication of the pro-
posed regulations, the standard of performance with such modifications
as the Administrator considers appropriate.

(3) PERIODIC REVIEW.—
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(A) IN GENERAL.—The Administrator shall, at least every 8
years, review and, if appropriate, revise the standard of perform-
ance following the procedure required by this subsection for pro-
mulgation of standards of performance.

(B) READILY AVAILABLE INFORMATION.—Notwithstanding sub-
paragraph (A), the Administrator need not review any standard of
performance if the Administrator determines that review is not ap-
propriate in light of readily available information on the efficacy
of the standard of performance.

(4) EFFECTIVE DATE.—A standard of performance or revision there-
of shall become effective on promulgation.

(5) CONSIDERATION OF EMISSION LIMITATIONS AND PERCENT RE-
DUCTIONS ACHIEVED IN PRACTICE.—When implementation and en-
forcement of any requirement of this division indicate that emission
limitations and percent reductions beyond those required by the stand-
ard of performance promulgated under this section are achieved in
practice, the Administrator shall, when revising the standard of per-
formance promulgated under this section, consider the emission limita-
tions and percent reductions achieved in practice.

(6) CLASSES, TYPES, AND SIZES.

The Administrator may distin-
euish among classes, types, and sizes within categories of new sources

for the purpose of establishing standards of performance.

(7) POLLUTION CONTROL TECHNIQUES.—The Administrator shall
from time to time issue information on pollution control techniques for
categories of new sources and air pollutants subject to this section.

(8) NEW SOURCES OWNED OR OPERATED BY THE UNITED STATES.—
This section shall apply to any new source owned or operated by the
United States.

(9) EFrFEcT OF SECTION.—Except as otherwise authorized under
subsection (f), nothing in this section shall be construed to require, or
to authorize the Administrator to require, any new or modified source
to install and operate any particular technological system of continuous
emission reduction to comply with any new source standard of perform-
ance.

(10) CERTAIN NEW OR MODIFIED FOSSIL FUEL-FIRED STATIONARY

SOURCES.

Any new or modified fossil fuel-fired stationary source that
commences construction prior to the date of publication of proposed re-
vised standards shall not be required to comply with those revised

standards.

(e) STATE IMPLEMENTATION AND ENFORCEMENT OF STANDARDS OF

PERFORMANCE.—
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(1) DELEGATION OF AUTHORITY.—Each State may develop and sub-
mit to the Administrator a procedure for implementing and enforcing
standards of performance for new sources located in the State. If the
Administrator finds that the State procedure is adequate, the Adminis-
trator shall delegate to the State any authority that the Administrator
has under this division to implement and enforce the standards of per-
formance.
(2) EFFECT OF SUBSECTION.—Nothing in this subsection prohibits
the Administrator from enforcing any applicable standard of perform-
ance under this section.

(d) STANDARDS OF PERFORMANCE HESTABLISHED BY STATES FOR EX-

ISTING SOURCES.

(1) REGULATIONS.

(A) INn GENERAL.—The Administrator shall prescribe regula-
tions that establish a procedure similar to that provided by section
21110 of this title under which each State shall submit to the Ad-
ministrator a plan that—
(1) establishes standards of performance for any existing
source for any air pollutant—
(D(aa) for which air quality criteria have not been is-
sued; or
(bb) that is not included on a list published under sec-
tion 21108(a) of this title or emitted from a source cat-
egory that is regulated under section 21112 of this title;
but
(IT) to which a standard of performance under this
section would apply if the existing source were a new
source; and
(i1) provides for the implementation and enforcement of the

standards of performance.

(B) CONSIDERATIONS.—The regulations under this paragraph
shall permit a State in applying a standard of performance to any
particular source under a plan submitted under this paragraph to
take into consideration, among other factors, the remaining useful
life of the existing source to which the standard of performance
applies.

(2) AUTHORITY OF THE ADMINISTRATOR.—

(A) IN GENERAL.—The Administrator shall have the authority
deseribed in paragraph (1)—
(1) to prescribe a plan for a State in a case where the State

fails to submit a satisfactory plan as the Administrator would
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have under section 21110(¢) of this title in the case of failure
to submit an implementation plan; and
(i1) to enforce the plan in a case where the State fails to
enforce the plan as the Administrator would have under sec-
tions 21113 and 21114 of this title with respect to an imple-

mentation plan.

(B) CONSIDERATIONS.—In promulgating a standard of perform-
ance under a plan preseribed under this paragraph, the Adminis-
trator shall take into consideration, among other factors, the re-
maining useful lives of the sources in the category of sources to

which the standard applies.

(1) IN GENERAL.
the Administrator listed under section 111(b)(1)(A) of the Clean Air
Act (42 U.S.C. 7411(b)(1)(A)) before November 15, 1990, and for

For categories of major stationary sources that

which the Administrator had not proposed regulations by November 15,
1990, the Administrator shall promulgate regulations establishing

standards of performance.

(2) Priorities.—In determining priorities for promulgating stand-

ards for categories of major stationary sources for the purpose of para-

graph (1), the Administrator shall consider
(A) the quantity of air pollutant emissions that each category
will emit or be designed to emit;
(B) the extent to which each air pollutant may reasonably be
anticipated to endanger public health or welfare; and
(C) the mobility and competitive nature of each category of
sources and the consequent need for nationally applicable new
source standards of performance.

(3) CONSULTATION.—Before promulgating any regulations under
this subsection or listing any category of major stationary sources as
required under this subsection, the Administrator shall econsult with ap-
propriate representatives of the Governors and of State air pollution

control agencies.

(4) REVISION OF REGULATIONS.
(A) SPECIFICATION OF CATEGORY LISTED.—Omn application by

the Governor of a State showing that the Administrator has failed
to speeify in regulations under paragraph (1) any category of
major stationary sources required to be specified under the regula-
tions, the Administrator shall revise the regulations to specify any

such category.
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(B) SPECIFICATION OF CATEGORY NOT LISTED.—On application
of the Governor of a State showing that any category of stationary
sources not included in the list under section 111(b)(1)(A) of the
Clean Air Act (42 U.S.C. 7411(b)(1)(A)) before November 15,
1990, contributes significantly to air pollution that may reasonably
be anticipated to endanger public health or welfare (notwithstand-
ing that that category is not a category of major stationary
sources), the Administrator shall revise the regulations to specify
that category of stationary sources.

(C) PROPER APPLICATION OF CRITERIA.—On application of the
Jovernor of a State showing that the Administrator has failed to
apply properly the criteria required to be considered under para-
graph (2), the Administrator shall revise the list under subsection
(b)(1) to apply properly the criteria.

(D) NEW, INNOVATIVE, OR IMPROVED TECHNOLOGY OR PROC-

BSS.—On application of the Governor of a State showing that—

(i) a new, innovative, or improved technology or process
that achieves greater continuous emission reduction has been
adequately demonstrated for any category of stationary
sources; and

(i) as a result of that technology or process, the new

source standard of performance in effect under this section
for that category no longer reflects the greatest degree of
emission limitation achievable through application of the best
technological system of continuous emission reduction that
(taking into consideration the cost of achieving such an emis-
sion reduction, and any non-air-quality health and environ-
mental impact and energy requirements) has been adequately
demonstrated,

the Administrator shall revise the standard of performance for

that category accordingly.

(E) DEADLINE.—Unless later deadlines for action of the Ad-
ministrator are otherwise prescribed under this section, the Ad-
ministrator shall, not later than 3 months after the date of receipt
of any application by a Governor of a State—

(1) find that the application does not contain the requisite
showing and deny the application; or
(i1) erant the application and take the action required

under this subsection.
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(5) NOTICE AND OPPORTUNITY FOR PUBLIC HEARING.—Before tak-
ing any action required by this subsection, the Administrator shall pro-

vide notice and opportunity for public hearing.

(f) DESIGN, EQUIPMENT, WORK PRACTICE, OR OPERATIONAL STANDARD

IF STANDARD OF PERFORMANCE IS NOT FEASIBLE.—

(1) IN GENERAL.—If| in the judgment of the Administrator, it is not
feasible to prescribe or enforce a standard of performance, the Admin-
istrator may instead promulgate a design, equipment, work practice, or
operational standard (or combination thereof) that reflects the best
technological system of continuous emission reduction that (taking into
consideration the cost of achieving the emission reduction, and any
non-air-quality health and environmental impact and energy require-
ments) the Administrator determines has been adequately dem-
onstrated.

(2) OPERATION AND MAINTENANCE.—The Administrator shall in-
clude as part of any design or equipment standard promulgated under
this subsection such requirements as will ensure the proper operation
and maintenance of any such element of design or equipment.

(3) STANDARD OF PERFORMANCE NOT FEASIBLE.—Tor the purpose
of this subsection, the Administrator may determine that it is not fea-
sible to preseribe or enforce a standard of performance in any situation
in which the Administrator determines that—

(A) a pollutant or pollutants cannot be emitted through a con-
veyance designed and constructed to emit or capture pollutant, or
any requirement for, or use of, such a conveyance would be incon-
sistent with Federal, State, or local law; or

(B) the application of measurement methodology to a particular
class of sources is not practicable due to technological or economic
limitations.

(4) ALTERNATIVE MEANS OF EMISSION LIMITATION.—If, after notice
and opportunity for public hearing, any person establishes to the satis-
faction of the Administrator that an alternative means of emission limi-
tation will achieve a reduction in emissions of any air pollutant at least
equivalent to the reduction in emissions of that air pollutant achieved
under a design, equipment, work practice, or operational standard pro-
mulgated under paragraph (1), the Administrator shall permit the use
of the alternative by the source for purposes of compliance with this
section with respect to that pollutant.

(5) PROMULGATION OF STANDARD OF PERFORMANCE WHEN FEA-
SIBLE.—Any design, equipment, work practice, or operational standard

promulgated under paragraph (1) shall be promulgated in terms of a



© 00 N O oA WDN P

-b(.h)o.)wwwgwwOOU)I\)I\)I\)I\JI\)I\)I\)I\)I\)I\)I—‘I—‘HI—‘I—‘HI—‘I—‘HI—‘
SO © 00 N O O W NP O ©W 00 ~NO Ol D WNPFP O OOOLWNO O P WDNPEF- O

(2) COUNTRY ELEVATORS.

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
128

standard of performance whenever it becomes feasible to promulgate
and enforce the design, equipment, work practice, or operational stand-

ard in terms of a standard of performance.
(6) TREATMENT.—Any design, equipment, work practice, or oper-
ational standard, or any combination thereof, described in this sub-
section shall be treated as a standard of performance for purposes of

this division (except subsection (a) and this subsection).

Any regulations promulgated by the Admin-

istrator under this section applicable to grain elevators shall not apply to
country elevators (as defined by the Administrator) that have a storage ca-
pacity of less than 2,500,000 bushels.

(h) WAITVERS TO ENCOURAGE THE USE OF INNOVATIVE TECHNOLOGICAL

SYSTEMS OF CONTINUOUS EMISSION REDUCTION.—

(1) REQUEST FOR WAIVER.—Any person proposing to own or oper-
ate a new source may request the Administrator for one or more waiv-
ers from the requirements of this section for the source or any portion
thereof with respect to any air pollutant to encourage the use of one
or more innovative technological systems of continuous emission reduc-
tion.

(2) GRANT OF WAIVER.—The Administrator may, with the consent
of the Governor of the State in which the source is to be located, grant
a waiver under paragraph (1) if the Administrator determines, after
notice and opportunity for public hearing, that—

(A) the proposed system or systems have not been adequately
demonstrated;

(B)(1) the proposed system or systems will operate effectively;
and

(i1) there is a substantial likelihood that the system or systems
will achieve—

(I) greater continuous emission reduction than that re-
quired to be achieved under the standards of performance
that would otherwise apply; or

(IT) at least an equivalent reduction at lower cost in terms
of energy, economic, or non-air-quality environmental impact;

(C) the owner or operator of the proposed source has dem-
onstrated to the satisfaction of the Administrator that the pro-
posed system will not cause or contribute to an unreasonable risk
to public health, welfare, or safety in its operation, function, or
malfunction; and

(D) the granting of the waiver is consistent with paragraph (6).
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(3) LIKELIIOOD OF GREATER CONTINUOUS EMISSION REDUCTION.—
In making any determination under paragraph (2)(B), the Adminis-
trator shall take into account any previous failure of the system or sys-
tems to operate effectively or to meet any requirement of the new
source performance standards.

(4) RISK TO PUBLIC HEALTH, WELFARE, OR SAFETY.—

(A) CONSIDERATIONS.—In determining whether an unreason-
able risk exists under paragraph (2)(C), the Administrator shall
consider, among other factors—

(i) whether and to what extent the use of the proposed
technological system will cause, increase, reduce, or eliminate
emissions of any unregulated pollutants;

(i1) available methods for reducing or eliminating any risk
to public health, welfare, or safety that may be associated
with the use of the system; and

(ii1) the availability of other technological systems that may
be used to conform to standards under this section without
causing or contributing to an unreasonable risk.

(B) Tests; INFORMATION.—The Administrator may conduct
such tests and require the owner or operator of the proposed
source to conduct such tests and provide such information as is
necessary to carry out paragraph (2)(C). Such requirements shall
include a requirement for prompt reporting of the emission of any
unregulated pollutant from a system if the pollutant was not emit-
ted, or was emitted in significantly lesser amounts, without use of

the system.

(5) TERMS AND CONDITIONS.

(A) IN GENERAL.—A waiver under paragraph (5) shall be
eranted on such terms and conditions as the Administrator deter-
mines to be necessary to—
(i) ensure that emissions from the source will not prevent
attainment and maintenance of any NAAQSes; and
(i1) ensure the proper functioning of the technological sys-
tem or systems authorized.
(B) TREATMENT AS STANDARD OF PERFORMANCE.—Any such
term or condition shall be treated as a standard of performance
for the purposes of subsection (j) and section 21113 of this title.

(6) NUMBER OF WAIVERS.

The number of waivers granted under
this subsection with respect to a proposed technological system of eon-
tinuous emission reduction shall not exceed such number as the Admin-

istrator finds necessary to ascertain whether or not the system will
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achieve the conditions specified in subparagraphs (B) and (C) of para-
eraph (2).
(7) EFFECTIVE PERIOD.—

(A) IN GENERAL.—A waiver under paragraph (1) shall extend
to the earlier of—

(i) a date determined by the Administrator, after consulta-
tion with the owner or operator of the source, taking into
consideration the design, installation, and capital cost of the
technological system or systems being used; or

(i1) the date on which the Administrator determines that—

(I) the system has failed to—

(aa) achieve at least an equivalent continuous
emission reduction to that required to be achieved
under the standards of performance that would
otherwise apply; or

(bb) comply with the condition specified in para-
oraph (2)(C); and

(IT) the failure cannot be corrected.

(B) DATE DETERMINED BY TIIE ADMINISTRATOR.—In carrying
out subparagraph (A)(i), the Administrator shall not permit any
waiver for a source or portion thereof to extend beyond the earlier
of—

(i) years after the date on which any waiver is granted to
the source or portion thereof; or

(ii) the date that is 4 years after the date on which the

source or p()l'ti()ll thereof commences ()peration.

(8) PORTION OF SOURCE TO WHICH WAIVER APPLIES.—No waiver
under paragraph (1) shall apply to any portion of a source other than
the portion on which the innovative technological system or systems of
continuous emission reduction are used.

(9) EXTENSION.—

(A) IN GENERAL.—If a waiver for a source is terminated under

paragraph (7)(A)(i1), the Administrator shall grant an extension
of the requirements of this section for the source for such mini-
mum period as may be necessary to comply with the applicable
standard of performance under this section. That period shall not
extend beyond the date that is 3 years after the date on which
the waiver is terminated.

(B) EMISSION LIMITS AND COMPLIANCE SCHEDULE.

(i) IN GENERAL.—An extension granted under this para-

graph shall—
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(I) set forth emission limits and a compliance schedule
containing inerements of progress that require compli-
ance with the applicable standards of performance as ex-
peditiously as practicable; and

(IT) include such measures as are necessary and prac-
ticable in the interim to minimize emissions.

(11) TREATMENT.—A schedule under clause (i1)(I) shall be
treated as a standard of performance for purposes of sub-
section (j) and section 21113 of this title.

(1) INCINERATION UNITS.—An incineration unit shall not be considered

to be combusting municipal waste for purposes of this section if the inciner-
ation unit combusts a fuel feed stream 30 percent or less of the weight of
which is comprised, in aggregate, of municipal waste.

(j) PromBITioN.—It shall be unlawful for any owner or operator of any
new source to operate the source in violation of any standard of perform-
ance applicable to the source.

§21112. Hazardous air pollutants

(a) DEFINITTIONS.—In this section:

(1) ADVERSE ENVIRONMENTAL EFFECT.—

(A) IN GENERAL.—The term ‘“‘adverse environmental effect”
means any significant and widespread adverse effect that may rea-
sonably be anticipated, to wildlife, aquatic life, or other natural re-
sources.

(B) INcLUSIONS.—The term “adverse environmental effect” in-

cludes adverse impacts on—
(i) populations of endangered or threatened species; or
(i1) significant degradation of environmental quality over
broad areas.
(2) AREA SOURCE.—
(A) IN GENERAL.—The term “area source” means any station-

ary source of hazardous air pollutants that is not a major source.

(B) ExCLUSIONS.—The term ‘“‘area source” does not include
motor vehicles or nonroad vehicles subject to regulation under sub-
division 3.

(3) CARCINOGENIC.—

(A) IN GENERAL.—Unless revised, the term “‘carcinogenic” has
the meaning provided by the Administrator for purposes of the
term “‘carcinogenic effect” under the Guidelines for Carcinogenic

Risk Assessment as of November 15, 1990.
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(B) REVISION.—Any revision in the Guidelines for Carcinogenic
Risk Assessment shall be subject to notice and opportunity for

comment.

(4) ELECTRIC UTILITY STEAM GENERATING UNIT.—

(A) IN GENERAL.—The term “electric utility steam generating
unit” means any fossil fuel-fired combustion unit of more than 25
megawatts that serves a generator that produces electricity for

sale.

(B) COGENERATION UNITS.—A unit that cogenerates steam and
electricity and supplies more than one-third of its potential electric
output capacity and more than 25 megawatts electrical output to
any utility power distribution system for sale shall be considered
to be an electric utility steam generating unit.

(5) EXISTING SOURCE.—The term ‘“‘existing source” means any sta-
tionary source other than a new source.
(6) HAZARDOUS AIR POLLUTANT.—The term ‘“‘hazardous air pollut-

ant” means any air pollutant listed pursuant to subsection (b).

(7) MAJOR SOURCE.

(A) IN GENERAL.—The term “major source” means any sta-

lonary source or group of stationary sources located within a con-
tionar g f stationar located with

tiguous area and under common control that emits or has the po-

tential to emit, considering controls, in the ageregate
(i) 10 tons per year or more of any hazardous air pollut-
ant; or
(i1) 25 tons per year or more of any combination of hazard-
ous air pollutants.

(B) LESSER QUANTITY; DIFFERENT CRITERIA.—The Adminis-
trator may establish a lesser quantity, or in the case of radio-
nuclides different criteria, for a major source than that specified
in subparagraph (A), on the basis of—

(i) the potency of the air pollutant;

(i1) the persistence of the air pollutant;

(ii1) the potential for bioaccumulation of the air pollutant;
(iv) other characteristics of the air pollutant; or

(v) other relevant factors.

(8) MoDIFICATION.—The term “modification” means any physical
change in, or change in the method of operation of, a major source
that—

(A) increases the actual emissions of any hazardous air pollut-

ant emitted by the source by more than a de minimis amount; or
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CAS

number

75070
60355
75058
98862
53963
107028
79061
79107
107131

1332214
71432
92875
98077

100447
92524
117817
542881
75252

106990
156627
105602
133062

63252

7782505
79118
532274
108907
510156
67663
107302
126998
1319773
95487
108394
106445
98828
94757
3547044
334883
132649
96128
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(B) results in the emission of any hazardous air pollutant not
previously emitted by more than a de minimis amount.

(9) NEW SOURCE.—The term ‘“new source” means a stationary
source the construction or reconstruction of which is ecommenced after
the Administrator first proposes regulations under this section estab-
lishing an emission standard applicable to the source.

(10) OWNER OR OPERATOR.—Except in subsection (q), the term
“owner or operator’” means any person that owns, leases, operates, con-
trols, or supervises a stationary source.

(11) STATIONARY SOURCE.—The term ‘“‘stationary source” has the
meaning given the term in section 21111(a) of this title.

(b) L1ST OF POLLUTANTS.

(1) List.—Congress establishes for purposes of this section a list of

hazardous air pollutants as follows:
Chemical name

Acetaldehyde
Acetamide
Acetonitrile
Acetophenone
2-Acetylaminofluorene
Acrolein
Aecrylamide
Acrylie acid
Acrylonitrile
Allyl chloride
4-Aminobiphenyl

Aniline

o-Anisidine

Asbestos

Benzene (including benzene from gasoline)
Benzidine

Benzotrichloride

Benzyl chloride

Biphenyl
Bis(2-ethylhexyl)phthalate (DEHP)
Bis(chloromethyl)ether
Bromoform

1,3-Butadiene

Calcium cyanamide
Caprolactam

Captan

Carbaryl

Carbon disulfide

Carbon tetrachloride
Carbonyl sulfide

(Catechol

Chloramben

Chlordane

Chlorine

Chloroacetic acid
2-Chloroacetophenone
Chlorobenzene
Chlorobenzilate
Chloroform

Chloromethyl methyl ether
Chloroprene
Cresols/Cresylic acid (isomers and mixture)
0-Cresol

m-Cresol

p-Cresol

Cumene

2,4-D, salts and esters
DDE

Diazomethane
Dibenzofurans
1,2-Dibromo-3-chloropropane
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CAS

Chemical name
number

84742  Dibutylphthalate
106467  1,4-Dichlorobenzene(p)
91941  3,3-Dichlorobenzidene
111444  Dichloroethyl ether (Bis(2-chloroethyl)ether)
542756 1,3-Dichloropropene
62737  Dichlorvos
111422 Diethanolamine
121697  N,N-Diethyl aniline (N,N-Dimethylaniline)
64675  Diethyl sulfate
119904  3,3-Dimethoxybenzidine
60117  Dimethyl aminoazobenzene
119937  3,3"-Dimethyl benzidine
79447  Dimethyl carbamoyl chloride
68122 Dimethyl formamide
57147 1,1-Dimethyl hydrazine
131113 Dimethyl phthalate
77781 Dimethyl sulfate
534521  4,6-Dinitro-o-cresol, and salts
51285 2 4-Dinitrophenol
21142 2,4-Dinitrotoluene
911  1,4-Dioxane (1,4-Diethyleneoxide)
122667 1,2-Diphenylhydrazine
106898  Epichlorohydrin (I-Chloro-2,3-epoxypropane)
106887  1,2-Epoxybutane
140885  Ethyl acrylate
100414  Ethyl benzene
51796  Ethyl carbamate (Urethane)
75003  Ethyl c¢hloride (Chloroethane)
106934  Ethylene dibromide (Dibromoethane)
107062  Ethylene dichloride (1,2-Dichloroethane)
107211 Ithylene glycol
151564  Ethylene imine (Aziridine)
75218  Ethylene oxide
96457  Ethylene thiourea
75343  Ethylidene dichloride (1,1-Dichloroethane)
50000  Formaldehyde
76448  Heptachlor
118741 IHexachlorobenzene
87683  IHexachlorobutadiene
77474 Hexachloroeyelopentadiene
67721  Hexachloroethane
822060 Hexamethylene-1,6-diisocyanate
680319  Hexamethylphosphoramide
110543 Hexane
302012 Hydrazine
7647010  Hydrochlorie acid
7664393 Iydrogen fluoride (IHydrofluoric acid)
123319  Hydroquinone
78591  Isophorone
58899  Lindane (all isomers)
108316 Maleic anhydride
67561  Methanol
72435  Methoxychlor
74839  Methyl bromide (Bromomethane)
74873 Methyl chloride (Chloromethane)
71556  Methyl chloroform (1,1,1-Trichloroethane)
78933  Methyl ethyl ketone (2-Butanone)
60344  Methyl hydrazine
74884  Methyl iodide (Iodomethane)
108101  Methyl isobutyl ketone (Hexone)
624839  Methyl isocyanate
80626 Methyl methacrylate
1634044  Methyl tertiary butyl ether
101144 4, 4-Methylene bis(2-chloroaniline)
75092 Methylene chloride (Dichloromethane)
101688  Methylene diphenyl diisoc¢yanate (MDI)
101779 4,4'-Methylenedianiline
91203  Naphthalene
98953  Nitrobenzene
92933 4-Nitrobiphenyl
100027  4-Nitrophenol
79469  2-Nitropropane
N-Nitroso-N-methylurea
N-Nitrosodimethylamine
59892 N-Nitrosomorpholine
56382  Parathion
82688  Pentachloronitrobenzene (Quintobenzene)
87865 Pentachlorophenol
108952 Phenol

1
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CAS Chemical name
number
106503  p-Phenylenediamine
75445  Phosgene
7803512  Phosphine
7723140  Phosphorus
85449  Phthalic anhydride
1336363  Polychlorinated biphenyls (Aroclors)
1120714 1,3-Propane sultone
57578  beta-Propiolactone
123386 Propionaldehyde
114261  Propoxur (Baygon)
78875 Propylene dichloride (1,2-Dichloropropane)
Propylene oxide
1,2-Propylenimine (2-Methyl aziridine)
91225  Quinoline
106514 Quinone
100425  Styrene
96093  Styrene oxide
1746016 2,3,7,8-Tetrachlorodibenzo-p-dioxin
79345  1,1,22-Tetrachloroethane
127184  Tetrachloroethylene (Perchloroethylene)
7550450  Titanium tetrachloride
108883  Toluene
95807  2,4-Toluene diamine
584849  24-Toluene diisocyanate
95534 o-Toluidine
8001352  Toxaphene (chlorinated camphene)
120821  1,2,4-Trichlorobenzene
79005  1,1,2-Trichloroethane
79016  Trichloroethylene
95954 2,4,5-Trichlorophenol
88062  24,6-Trichlorophenol
121448  Triethylamine
1582098  Trifluralin
540841 2,2 4-Trimethylpentane
108054  Vinyl acetate
593602 Vinyl bromide
75014 Vinyl chloride
4 Vinylidene chloride (1,1-Dichloroethylene)
Xylenes (isomers and mixture)
95476 o-Xylenes
108383  m-Xylenes
106423 p-Xylenes
0 Antimony Compounds
0 Arsenic Compounds (inorganic including arsine)
0 Beryllium Compounds
0 Cadmium Compounds
0 Chromium Compounds
0 Cobalt Compounds
0 Coke Oven Emissions
0 Cyanide Compounds!
0 Glycol ethers?
0 Lead Compounds
0 Manganese Compounds
Mercury Compounds
Fine mineral fibers?
Nickel Compounds
Polycylic Organic Matter *
Radionuclides (including radon) »
Selenium Compounds
NOTE: For all listings above that contain the word “compounds” and for glycol ethers, the following ap-
plies: Unless otherwise specified, these listings are defined as including any unique chemical substance that
contains the named chemical (i.e., antimony, arsenic, ete.) as part of that chemical’s infrastructure.
IX'CN where X = H' or any other group where a formal dissociation may occur. For example KCN or
Ca(CN)a2.
2Includes mono- and di- ethers of ethylene glycol, diethylene glycol, and triethylene glycol R—
(OCH2CH2)7~OR" where
n=12 or3
R = alkyl or aryl groups
R' = R, H, or groups that, when removed, yield glycol ethers with the structure: R—(OCH2CH)n—
OH. Polymers are excluded from the glycol category.
3 Includes mineral fiber emissions from facilities manufacturing or processing glass, rock, or slag fibers (or
other mineral derived fibers) of average diameter 1 micrometer or less.
4Includes organic compounds that have more than one benzene ring and have a boiling point greater than
or equal to 100°C.
5 A type of atom that spontancously undergoes radioactive decay.

1 (2) REVISION OF LIST.—
(A) INn GENERAL.—The Administrator shall periodically review

the list established by paragraph (1) and publish the results of the
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review and, where appropriate, revise the list by regulation, adding
pollutants that present, or may present, through inhalation or
other routes of exposure, a threat of—

(i) adverse human health effects, including substances
that—

(I) are known to be, or may reasonably be anticipated
to be, earcinogenic, mutagenie, teratogenie, neurotoxic;

(IT) cause reproductive dysfunction; or

(ITT) are acutely or chronically toxie; or

(ii) adverse environmental effects, whether through—

(I) ambient concentrations;

(IT) bioaccumulation;

(ITI) deposition; or

(IV) otherwise (not including releases subject to regu-
lation under subsection (q) as a result of emissions to
the air).

(B) POLLUTANTS LISTED UNDER SECTION 21108(a).—

(1) IN GENERAL.—No air pollutant that is listed under sec-
tion 21108(a) of this title may be added to the list under this
section.

(i1) ArrLICABILITY.—This subparagraph does not apply to
any pollutant that—

(I) independently meets the listing eriteria of subpara-
graph (A) and is a precursor to a pollutant that is listed
under section 21108(a) of this title; or

(IT) 1s in a class of pollutants listed under that sec-
tion.

(C) SUBSTANCES, PRACTICES, PROCESSES, AND ACTIVITIES
REGULATED UNDER SUBDIVISION 7.—No substance, practice,
process, or activity regulated under subdivision 7 shall be subject
to regulation under this section solely due to its adverse effects on
the environment.

(3) PETITIONS TO MODIFY THE LIST.—

(A) PETITION.—Any person may petition the Administrator to
modify the list of hazardous air pollutants under this subsection
by adding or deleting a substance or, in case of listed pollutants
without CAS numbers (other than coke oven emissions, mineral fi-
bers, or polyeyelic organic matter), removing certain unique sub-
stances. Any such petition shall include a showing by the peti-

tioner that there are adequate data on the health or environmental



© 00 N O oA WDN P

hhwwwwwgww(AJOOI\)I\)I\)I\JI\)I\)I\)I\)I\)I\JI—‘I—‘HI—‘I—‘HI—‘I—‘HI—‘
P O © 00 N O O W NP O ©W 00 ~NO Ol D W NP O OOOLWNO O M WDNPEF- O

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
137
effects of the pollutant or other evidence adequate to support the
petition.

(B) ACTION BY THE ADMINISTRATOR.—Within 18 months after
receipt of a petition, the Administrator shall grant or deny the pe-
tition by publishing a written explanation of the reasons for the
Administrator’s decision. The Administrator may not deny a peti-
tion solely on the basis of inadequate resources or time for review.

(C) ADDITION OF SUBSTANCE.—The Administrator shall add a
substance to the list on a showing by the petitioner or on the Ad-
ministrator’s own determination that—

(i) the substance is an air pollutant; and

(i1) emissions, ambient concentrations, bioaccumulation, or
deposition of the substance are known to cause or may rea-
sonably be anticipated to cause adverse effects on human
health or adverse environmental effects.

(D) DELETION FROM LIST.—

(i) IN GENERAL.—The Administrator shall delete a sub-
stance from the list on a showing by the petitioner or on the
Administrator’s own determination that there are adequate
data on the health and environmental effects of the substance
to determine that emissions, ambient concentrations, bio-
accumulation, or deposition of the substance may not reason-
ably be anticipated to cause any adverse effects on human
health or adverse environmental effects.

(ii) CERTAIN UNIQUE CHEMICAL SUBSTANCES THAT CON-
TAIN A LISTED HAZARDOUS AIR POLLUTANT NOT HAVING A
CAS NUMBER.—The Administrator shall delete from the list
one or more unique chemical substances that contain a listed
hazardous air pollutant not having a CAS number (other
than coke oven emissions, mineral fibers, or polyeyelic organic
matter) on a showing by the petitioner or on the Administra-
tor’s own determination that the unique chemical substances
that contain the named chemical of the listed hazardous air
pollutant meet the deletion requirements of clause (i).

(4) FURTHER INFORMATION.—If the Administrator determines that
information on the health or environmental effects of a substance is not
sufficient to make a determination required by this subsection, the Ad-
ministrator may use any authority available to the Administrator to ac-
quire such information.

(5) TEST METHODS.

The Administrator may establish, by regula-

tion, test measures and other analytic procedures for monitoring and
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measuring emissions, ambient coneentrations, deposition, and bio-
accumulation of hazardous air pollutants.

(6) PREVENTION OF SIGNIFICANT DETERIORATION.

Chapter 213
shall not apply to a pollutant listed under this section.
(7) LEAD.—The Administrator may not list elemental lead as a haz-

ardous air pollutant under this subsection.

(1) PUBLICATION AND REVISION.—

(A) INn GENERAL.—The Administrator shall publish, and shall
from time to time, but not less often than every 8 years, revise,
if appropriate, in response to public comment or new information,
a list of all categories and subeategories of major sources and area
sources (listed under paragraph (3)) of the air pollutants listed
pursuant to subsection (b).

(B) CONSISTENCY.—

(i) INn GENERAL.—To the extent practicable, the categories
and subcategories listed under this subsection shall be con-
sistent with the list of source categories established pursuant
to section 21111 of this title and chapter 213.

(i) ErrecT.—Nothing in clause (i) limits the Administra-
tor’s authority to establish subcategories under this section,

as appropriate.

(2) REQUIREMENT FOR EMISSION STANDARDS.—For the categories
and subcategories that the Administrator lists, the Administrator shall
establish emission standards under subsection (d), according to the
schedule in this subsection and subsection (e).

(3) AREA SOURCES.—The Administrator shall list under this sub-
section each category or subcategory of area sources that the Adminis-
trator finds presents a threat of adverse effects on human health or
the environment (by such sources individually or in the aggregate) war-
ranting regulation under this section. The Administrator shall, pursu-
ant to subsection (j)(3)(B), list, based on actual or estimated aggregate
emissions of a listed pollutant or pollutants, sufficient categories or
subcategories of area sources to ensure that area sources representing
90 percent of the area source emissions of the 30 hazardous air pollut-
ants that present the greatest threat to public health in the largest
number of urban areas are subject to regulation under this section.

(4) PREVIOUSLY REGULATED SOURCES.

The Administrator may list
any category or subcategory of sources regulated under section 112 of
the Clean Air Act (42 U.S.C. 7412) (as in effect before November 15,
1990).
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(5) ADDITIONAL CATEGORIES.

In addition to the categories and
subcategories of sources listed for regulation pursuant to paragraphs
(1) and (3), the Administrator may at any time list additional cat-
egories and subcategories of sources of hazardous air pollutants accord-
ing to the criteria for listing applicable under those paragraphs. In the
case of source categories and subeategories listed after publication of
the initial list required under paragraph (1) or (3), emission standards
under subsection (d) for the category or subcategory shall be promul-
cated within 2 years after the date on which the category or sub-

category is listed.

(6) SPECIFIC POLLUTANTS.

(A) IN GENERAL.—With respect to alkylated lead compounds,
polyeyelic organiec matter, hexachlorobenzene, mercury, polychlori-
nated biphenyls, 2,3,7,8-tetrachlorodibenzofurans, and 2,3,7 8-
tetrachlorodibenzo-p-dioxin, the Administrator shall list categories
and subcategories of sources ensuring that sources accounting for
not less than 90 percent of the ageregate emissions of each such
pollutant are subject to standards under paragraph (2) or (4) of
subsection (d).

(B) EFFECT OF PARAGRAPH.—This paragraph shall not be con-
strued to require the Administrator to promulgate standards for
pollutants described in subparagraph (A) emitted by electrie utility
steam generating units.

(7) RESEARCH OR LABORATORY FACILITIES.—

(A) DEFINITION OF RESEARCH OR LABORATORY FACILITY.—In
this paragraph, the term “research or laboratory facility” means
a stationary source the primary purpose of which is to conduct re-
search and development into a new process or products, where if

the source

(1) is operated under the close supervision of technically
trained personnel; and
(i1) is not engaged in the manufacture of a product for
commercial sale in commerce, except in a de minimis manner.
(B) SEPARATE CATEGORY.—The Administrator shall establish a
separate category covering research or laboratory facilities as nec-
essary to ensure the equitable treatment of such facilities.

(8) BOAT MANUFACTURING.—When establishing emission standards
for styrene, the Administrator shall list boat manufacturing as a sepa-
rate subcategory unless the Administrator finds that such a listing
would be inconsistent with the goals and requirements of this division.

(9) DELETION FROM LIST.—
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(A) UNIQUE CHEMICAL SUBSTANCES.—Where the sole reason

for the inclusion of a source category on the list required under

this subsection is the emission of a unique chemical substance, the

Administrator shall delete the source category from the list if it

is appropriate because of action taken under subsection (b)(3)(D).
(B) ANY SOURCE CATEGORY.—

(i) IN GENERAL.

The Administrator may delete any
source category from the list under this subsection, on peti-
tion of any person or on the Administrator’s own motion,
whenever the Administrator makes the following determina-
tion or determinations, as applicable:

(I) In the case of hazardous air pollutants emitted by
sources in the category that may result in cancer in hu-
mans, a determination that no source in the category (or
eroup of sources in the case of area sources) emits such
hazardous air pollutants in quantities that may cause a
lifetime risk of cancer greater than one in 1,000,000 to
the individual in the population who is most exposed to
emissions of the pollutants from the source (or group of
sources in the case of an area source).

(IT) In the case of hazardous air pollutants that may
result in adverse health effects in humans (other than
cancer) or adverse environmental effects, a determination
that emissions from no source in the category or sub-
category (or group of sources in the case of area sources)
exceed a level that is adequate to protect public health
with an ample margin of safety, and no adverse environ-
mental effect will result from emissions from any source
(or from a group of sources in the case of an area
source).

(i1) GRANT OR DENIAL.—The Administrator shall grant or
deny a petition under this subparagraph within 1 year after

the petition is filed.

(A) IN GENERAL.—The Administrator shall promulgate regula-
tions establishing emission standards for each category or sub-
category of major sources and area sources of hazardous air pol-
lutants listed for regulation pursuant to subsection (c).

(B) CLASSES, TYPES, AND SIZES.

The Administrator may dis-

tinguish among classes, types, and sizes of sources within a cat-
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egory or subcategory in establishing the emission standards, ex-
cept that there shall be no delay in the compliance date for any
standard applicable to any source under subsection (i) as the re-
sult of the authority provided by this subparagraph.
(2) STANDARDS AND METHODS.—

(A) IN GENERAL.—Emission standards promulgated under this
subsection and applicable to new sources or existing sources of
hazardous air pollutants shall require the maximum degree of re-
duction in emissions of hazardous air pollutants subject to this
section (including a prohibition on such emissions, where achiev-
able) that the Administrator, taking into consideration the cost of
achieving such emission reduction, and any non-air-quality health
and environmental impacts and energy requirements, determines is
achievable for new sources or existing sources in the category or
subcategory to which the emission standard applies, through appli-
cation of measures, processes, methods, systems or techniques, in-
cluding measures that—

(i) reduce the volume of, or eliminate emissions of, such
pollutants through process changes, substitution of materials,
or other modifications;

(i1) enclose systems or processes to eliminate emissions;

(iii) collect, capture, or treat such pollutants when released
from a process, stack, storage, or fugitive emissions point;

(iv) are design, equipment, work practice, or operational
standards (including requirements for operator training or
certification) as provided in subsection (h); or

(v) are a combination of the measures described in clauses
(i) to (iv).

(B) NO COMPROMISE OF INTELLECTUAL PROPERTY RIGHTS.

None of the measures described in clauses (i) to (iv) of subpara-
egraph (A) shall, consistent with section 21114(c) of this title, in
any way compromise any United States patent or United States
trademark right, or confidential business information, trade secret,
or other intellectual property right.

(3) NEW SOURCES AND EXISTING SOURCES.—

(A) NEW SOURCES.—The maximum degree of reduction in
emissions that is considered achievable for new sources in a cat-
egory or subeategory shall not be less stringent than the emission
control that is achieved in practice by the best controlled similar

source, as determined by the Administrator.



© 00 N O oA WDN P

hhwwwwwgwwOOOOI\)I\)I\)I\JI\)I\)I\)I\)I\)I\JI—‘HHI—‘I—‘HI—‘HHI—‘
P O © 00 N O O W NP O © 00 ~NO Ol D W NP O OOOLWNO O M WDNPEFL O

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
142

(B) EXISTING SOURCES.—An emission standard promulgated

under this subsection for existing sources in a category or sub-

category-
(i) may be less stringent than standards for new sources
in the same category or subcategory; but
(i1) shall not be less stringent, and may be more stringent,
than—

(I) the average emission limitation achieved by the
best performing 12 percent of the existing sources (for
which the Administrator has emissions information), ex-
cluding sources that have, within 18 months before the
emission standard is proposed or within 30 months be-
fore the emission standard is promulgated, whichever is
later, first achieved a level of emission rate or emission
reduction that complies, or would comply if the source is
not subject to the standard, with the lowest achievable
emission rate (as defined in section 21501 of this title)
applicable to the source category and prevailing at the
time, in the category or subcategory for categories and
subcategories with 30 or more sources; or

(IT) the average emission limitation achieved by the
best performing 5 sources (for which the Administrator
has or could reasonably obtain emissions information) in
the category or subcategory for categories or sub-
categories with fewer than 30 sources.

(4) HeEALTII THRESITOLD.—With respect to pollutants for which a
health threshold has been established, the Administrator may consider
that threshold level, with an ample margin of safety, when establishing
emission standards under this subsection.

(5) ALTERNATIVE STANDARD FOR AREA SOURCES.

With respect
only to categories and subcategories of area sources listed pursuant to
subsection (¢), the Administrator may, in lieu of the authorities pro-
vided in paragraph (2) and subsection (f), eleet to promulgate stand-
ards or requirements applicable to sources in categories or sub-
categories that provide for the use of generally available control tech-
nologies or management practices by those sources to reduce emissions
of hazardous air pollutants.

(6) REVIEW AND REVISION.—The Administrator shall review, and re-
vise as necessary (taking into account developments in practices, proc-
esses, and control technologies), emission standards promulgated under

this section not less often than every 8 years.
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(7) OTHER REQUIREMENTS.

No emission standard or other require-
ment promulgated under this section shall be interpreted, construed, or
applied to diminish or replace the requirements of—

(A) a more stringent emission limitation or other applicable re-
quirement established pursuant to section 21111 of this title,
chapter 213 or 215, or other authority of this division; or

(B) a standard issued under State authority.

(8) COKE OVENS.—

(A) REGULATIONS ESTABLISHING EMISSION STANDARDS.

(i) IN GENERAL.

The Administrator shall promulgate reg-
ulations establishing emission standards under paragraphs
(2) and (3) for coke oven batteries.

(i) EVALUATIONS.

In establishing such standards, the
Administrator shall evaluate—

(I) the use of sodium silicate (or equivalent) luting
compounds to prevent door leaks, and other operating
practices and technologies for their effectiveness in re-
ducing coke oven emissions, and their suitability for use
on new and existing coke oven batteries, taking into ac-
count costs and reasonable commercial door warranties;
and

(IT) as a basis for emission standards under this sub-
section for new coke oven batteries that begin construe-
tion after the date of proposal of the standards, the
Jewell design Thompson non-recovery coke oven batteries
and other non-recovery coke oven technologies, and other
appropriate emission control and coke production tech-
nologies, as to their effectiveness in reducing coke oven
emissions and their capability for production of steel
quality coke.

(1) MINIMUM REQUIREMENTS.

The regulations shall re-
quire at a minimum that coke oven batteries will not exceed
8 percent leaking doors, 1 percent leaking lids, 5 percent
leaking offtakes, and 16 seconds visible emissions per charge,
with no exclusion for emissions during the period after the
closing of self-sealing oven doors.

The Administrator shall

(B) WORK PRACTICE REGULATIONS.

promulgate work practice regulations under this subsection for

coke oven batteries requiring, as appropriate
(i) the use of sodium silicate (or equivalent) luting com-

pounds, if the Administrator determines that use of sodium
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silicate 1s an effective means of emission control and is
achievable, taking into account costs and reasonable commer-
cial warranties for doors and related equipment; and
(i1) door and jam cleaning practices.

(C) COKE OVEN BATTERIES ELECTING TO QUALIFY FOR COM-
PLIANCE DATE EXTENSION.—For coke oven batteries electing to
qualify for an extension of the compliance date for standards pro-
muleated under subsection (f) in accordance with subsection
(1)(8), the emission standards under this subsection for coke oven

batteries shall require that coke oven batteries not exceed

(i) 8 percent leaking doors;

(i1) 1 percent leaking lids;

(iii) 5 percent leaking offtakes; and

(iv) 16 seconds visible emissions per charge;
with no exclusion for emissions during the period after the closing
of self-sealing doors.

9) SOURCES LICENSED BY THE NUCLEAR REGULATORY COMMIS-
SION.—No standard for radionuclide emissions from any category or
subcategory of facilities licensed by the Nuclear Regulatory Commission
(or an Agreement State) is required to be promulgated under this sec-
tion if the Administrator determines, by regulation, and after consulta-
tion with the Nueclear Regulatory Commission, that the regulatory pro-
eram established by the Nuclear Regulatory Commission pursuant to
the Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.) for the cat-
egory or subcategory provides an ample margin of safety to protect the
public health. Nothing in this subsection precludes or denies the right
of any State or political subdivision thereof to adopt or enforce any
standard or limitation respecting emissions of radionuclides that is
more stringent than the standard or limitation in effect under section
21111 of this title or this section.

(10) EFFECTIVE DATE.—Emission standards or other regulations
promulgated under this subsection shall be effective on promulgation.

(e) PRIORITIES; JUDICIAL REVIEW.—

(1) Priorities.—In determining priorities for promulgating stand-

ards under subsection (d), the Administrator shall consider-:
(A) the known or anticipated adverse effects of pollutants on
public health and the environment;
(B) the quantity and location of emissions or reasonably antici-
pated emissions of hazardous air pollutants that each category or

subcategory will emit; and
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(C) the efficiency of grouping categories or subcategories ac-
cording to the pollutants emitted, or the processes or technologies
used.

(2) JupIciAL REVIEW.—Notwithstanding section 20302 of this title,
no action of the Administrator adding a pollutant to the list under sub-
section (b) or listing a source category or subeategory under subsection
(¢) shall be a final agency action subject to judicial review, except that
any such action may be reviewed under section 21113 of this title when
the Administrator issues emission standards for such a pollutant or
category.

(f) EMISSION STANDARDS TO PROTECT HEALTH AND ENVIRONMENT.—

(1) REPORT.—The Administrator shall investigate and report, after
consultation with the Surgeon General and after opportunity for public

comment, to Congress on—
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(2) EMISSION STANDARDS.

(A) methods of calculating the risk to public health remaining,
or likely to remain, from sources subject to regulation under this
section after the application of standards under subsection (d);

(B) the public health significance of such estimated remaining
risk and the technologically and commercially available methods
and costs of reducing such risks;

(C) the actual health effects with respect to persons living in the
vicinity of sources, any available epidemiological or other health
studies, risks presented by background concentrations of hazard-
ous air pollutants, any uncertainties in risk assessment methodol-
ogy or other health assessment technique, and any negative health
or environmental consequences to the community of efforts to re-
duce such risks; and

(D) recommendations as to legislation regarding the remaining

risk.

(A) IN GENERAL—If Congress does not act on any recom-
mendation submitted under paragraph (1), the Administrator
shall, within 8 years after promulgation of emission standards for
each category or subcategory of sources pursuant to subsection
(d), promulgate emission standards for the category or sub-
category if promulgation of emission standards is required to pro-
vide an ample margin of safety to protect public health in accord-
ance with section 112 of the Clean Air Act (42 U.S.C. 7412) (as
in effect before November 15, 1990) or to prevent, taking into
consideration costs, energy, safety, and other relevant factors, an

adverse environmental effect. Emission standards promulgated
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under this subsection shall provide an ample margin of safety to
protect public health in accordance with section 112 of the Clean
Air Act (42 U.S.C. 7412) (as in effect before November 15,
1990), unless the Administrator determines that a more stringent
emission standard is necessary to prevent, taking into consider-
ation costs, energy, safety, and other relevant factors, an adverse
environmental effect. If emission standards promulgated pursuant
to subsection (d) and applicable to a category or subcategory of
sources emitting a pollutant (or pollutants) classified as a known,
probable, or possible human carcinogen do not reduce lifetime ex-
cess cancer risks to the individual most exposed to emissions from
a source in the category or subcategory to less than one in
1,000,000, the Administrator shall promulgate emission standards
under this subsection for that source category.

(B) EFFECT OF SECTION.—Nothing in subparagraph (A) or in
any other provision of this section shall be construed as affecting,
or applying to the Administrator’s interpretation of section 112 of
the Clean Air Act (42 U.S.C. 7412) (as in effect before November
15, 1990), and set forth in the Federal Register of September 14,
1989 (54 Fed. Reg. 38044).

(C) DEADLINES.—

(i) IN GENERAL.—The Administrator shall determine
whether or not to promulgate emission standards under sub-
paragraph (A) and, if the Administrator decides to promul-
gate emission standards, shall promulgate the emission stand-
ards 8 years after promulgation of the emission standards
under subsection (d) for each source category or subcategory
coneerned.

(11) CATEGORIES OR SUBCATEGORIES FOR WHICH STAND-
ARDS UNDER SUBSECTION (d) WERE REQUIRED TO BE PRO-
MULGATED WITHIN 2 YEARS AFTER NOVEMBER 15, 1990.—In
the case of categories or subcategories for which standards
under subsection (d) were required to be promulgated within
2 years after November 15, 1990, the Administrator shall
have 9 years after promulgation of the emission standards
under subsection (d) to make the determination under clause
(i) and, if required, to promulgate the emission standards

under this paragraph.

(3) EFFECTIVE DATE.—Any emission standard established pursuant

to this subsection shall become effective on promulgation.

(4) PROHIBITION.—
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(A) IN GENERAL.—Except as provided in subparagraph (B), no
air pollutant to which an emission standard under this subsection
applies may be emitted from any stationary source in violation of

the emission standard.

(B) EXISTING SOURCES.—In the case of an existing source
(i) the emission standard shall not apply until 90 days
after its effective date; and
(i1) the Administrator may grant a waiver permitting an
existing source a period of up to 2 years after the effective
date of an emission standard to comply with the emission
standard if the Administrator finds that such a period is nee-
essary for the installation of controls and that steps will be
taken during the period of the waiver to ensure that the
health of persons will be protected from imminent endanger-

ment.

(5) AREA SOURCES.—The Administrator is not required to conduct
any review under this subsection or promulgate emission limitations
under this subsection for any category or subcategory of area sources
that is listed pursuant to subsection (¢)(3) and for which an emission
standard is promulgated pursuant to subsection (d)(5).

(6) UNIQUE CHEMICAL SUBSTANCES.

In establishing emission
standards for the control of unique chemical substances of listed pollut-
ants without CAS numbers under this subsection, the Administrator
shall establish the emission standards with respeet to the health and
environmental effects of the substances actually emitted by sources and
direct transformation byproducts of such emissions in the categories

and subcategories.

(1) OFFSETS.
(A) CHANGE NOT A MODIFICATION.—

(i) IN GENERAL.

A physical change in, or change in the
method of operation of, a major source that results in a
greater than de minimis increase in actual emissions of a haz-
ardous air pollutant shall not be econsidered a modification, if
the increase in the quantity of actual emissions of any haz-
ardous air pollutant from the source will be offset by an equal
or greater decrease in the quantity of emissions of another
hazardous air pollutant (or pollutants) from the source that
is considered more hazardous, pursuant to guidance issued by

the Administrator under subparagraph (B).
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(i1) SHOWING.—The owner or operator of the source shall
submit a showing to the Administrator (or the State) that an
increase described in clause (i) has been offset as deseribed
in that clause.

(B) GUIDANCE.—The Administrator shall, after notice and op-
portunity for comment, publish guidance with respect to imple-
mentation of this subsection. The guidance shall include an identi-
fication, to the extent practicable, of the relative hazard to human
health resulting from emissions to the ambient air of each of the
pollutants listed under subsection (b) sufficient to facilitate the
offset showing authorized by subparagraph (A). The guidance
shall not authorize offsets between pollutants where the inereased
pollutant (or more than one pollutant in a stream of pollutants)
causes adverse effects on human health for which no safety thresh-
old for exposure can be determined unless there are corresponding
decreases in those types of pollutants.

(2) MODIFICATION; CONSTRUCTION OR RECONSTRUCTION.—

(A) MoODIFICATION.—No person may modify a major source of
hazardous air pollutants in a State unless the Administrator or
the State determines that the maximum achievable control tech-
nology emission limitation under this section for existing sources
will be met. Such a determination shall be made on a case-by-case
basis where no applicable emission limitations have been estab-
lished by the Administrator.

(B) CONSTRUCTION OR RECONSTRUCTION.—NoO person may
construct or reconstruct any major source of hazardous air pollut-
ants in a State unless the Administrator or the State determines
that the maximum achievable control technology emission limita-
tion under this section for new sources will be met. Such a deter-
mination shall be made on a case-by-case basis where no applica-
ble emission limitations have been established by the Adminis-
trator.

(3) PROCEDURES FOR MODIFICATION.—The Administrator (or the

State) shall establish reasonable procedures for ensuring that the re-
quirements applying to modifications under this section are reflected in
the permit.

(h) WORK PRACTICE STANDARDS AND OTHER REQUIREMENTS.—

(1) IN GENERAL.—For purposes of this section, if it is not feasible

in the judgment of the Administrator to prescribe or enforce an emis-
sion standard for control of a hazardous air pollutant or pollutants, the

Administrator may, in lieu of prescribing or enforcing an emission
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standard, promulgate a design, equipment, work practice, or oper-
ational standard, or combination thereof, that in the Administrator’s
judgment is consistent with subsection (d) or (f). If the Administrator
promulgates a design or equipment standard under this subsection, the
Administrator shall include as part of the design or equipment stand-
ard such requirements as will ensure the proper operation and mainte-
nance of any such element of design or equipment.

(2) EMISSION STANDARD NOT FEASIBLE.—For the purpose of this
subsection, the Administrator may determine that it is not feasible to
preseribe or enforce an emission standard in any situation in which the
Administrator determines that—

(A)(i) a hazardous air pollutant or pollutants cannot be emitted
through a conveyance designed and constructed to emit or capture
the pollutant; or

(i1) any requirement for, or use of, such a conveyance would be
inconsistent with any Federal, State, or local law; or

(B) the application of measurement methodology to a particular
class of sources is not practicable due to technological and eco-
nomic limitations.

(3) ALTERNATIVE STANDARD.—If after notice and opportunity for
comment, the owner or operator of any source establishes to the satis-
faction of the Administrator that an alternative means of emission limi-
tation will achieve a reduction in emissions of any air pollutant at least
equivalent to the reduction in emissions of the pollutant achieved under
the requirements of paragraph (1), the Administrator shall permit the
use of the alternative by the source for purposes of compliance with
this section with respect to that pollutant.

(4) NUMERICAL STANDARD.—Any standard promulgated under para-
eraph (1) shall be promulgated in terms of an emission standard when-

ever it is feasible to promulgate and enforce a standard in such terms.

(i) SCHEDULE FOR COMPLIANCE.—

(1) PRECONSTRUCTION AND OPERATING REQUIREMENTS.—After the
effective date of any emission standard, limitation, or regulation under
subsection (d), (f), or (h), no person may construct any new major
source or reconstruct any existing major source subject to the emission
standard, regulation, or limitation unless the Administrator (or a State
with a permit program approved under subdivision 6) determines that
the source, if properly constructed, reconstructed, and operated, will
comply with the standard, regulation, or limitation.

(2) SPECIAL RULE.—Notwithstanding paragraph (1), a new source

that commences construction or reconstruction after a standard, limita-
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tion, or regulation applicable to the source is proposed and before the
standard, limitation, or regulation is promulgated shall not be required
to comply with the promulgated standard until the date that is 3 years
after the date of promulgation if—

(A) the promulgated standard, limitation, or regulation is more
stringent than the standard, limitation, or regulation proposed;
and

(B) the source complies with the standard, limitation, or regula-
tion as proposed during the 3-year period immediately after pro-
mulgation.

(3) COMPLIANCE SCHEDULE FOR EXISTING SOURCES.—

(A) PrROHIBITION.—After the effective date of any emission
standard, limitation, or regulation promulgated under this section
and applicable to a source, no person may operate the source in
violation of the standard, limitation, or regulation except that, in
the case of an existing source, the Administrator shall establish a
compliance date or dates for each category or subcategory of exist-
ing sources, which shall provide for compliance as expeditiously as
practicable, but in no event later than 3 years after the effective
date of the standard, limitation, or regulation, except as provided
in subparagraph (B) and paragraphs (4) to (8).

(B) EXTENSION PERMIT.—The Administrator (or a State with
a program approved under subdivision 6) may issue a permit that
grants an extension permitting an existing source up to 1 addi-
tional year to comply with standards under subsection (d) if such
an additional period is necessary for the installation of controls.
An additional extension of up to 3 years may be added for mining
waste operations, if the 4-year compliance time is insufficient to
dry and cover mining waste in order to reduce emissions of any
pollutant listed under subsection (b).

(4) PRESIDENTIAL EXEMPTION.—The President may exempt any
stationary source from compliance with any standard or limitation
under this section for a period of not more than 2 years if the Presi-
dent determines that the technology to implement the standard is not
available and that it is in the national security interests of the United
States to do so. An exemption under this paragraph may be extended
for one or more additional periods, each period not to exceed 2 years.
The President shall report to Congress with respect to each exemption
(or extension thereof) made under this paragraph.

(5) EARLY REDUCTION.—

(A) IN GENERAL.—
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(i) PERMIT.—The Administrator (or a State acting pursu-
ant to a permit program approved under subdivision 6) shall
issue a permit allowing an existing source, for which the
owner or operator demonstrates that the source has achieved
a reduction of 90 percent or more in emissions of hazardous
air pollutants (95 percent in the case of hazardous air pollut-
ants that are particulates) from the source, to meet an alter-
native emission limitation reflecting the reduction in lieu of
an emission limitation promulgated under subsection (d) for
a period of 6 years after the compliance date for the other-
wise applicable standard, if reduction is achieved before the
otherwise applicable standard under subsection (d) is first
proposed.

(i) EFFECT OF PARAGRAPIL.—Nothing in this paragraph
precludes a State from requiring reductions in excess of those
speeified in this subparagraph as a condition of granting the
extension authorized by clause (i).

(B) REDUCTION DETERMINATION.—The reduction shall be de-
termined with respect to verifiable and actual emissions in a base
year not earlier than calendar year 1987, so long as there is no
evidence that emissions in the base year are artificially or substan-
tially greater than emissions in other years prior to implementa-
tion of emissions reduction measures. The Administrator may
allow a source to use a baseline year of 1985 or 1986 if the source
can demonstrate to the satisfaction of the Administrator that
emissions data for the source reflect verifiable data based on infor-
mation for the source, received by the Administrator prior to No-
vember 15, 1990, pursuant to an information request issued under
section 21114 of this title.

(C) ENFORCEABLE EMISSION LIMITATION.—For each source
granted an alternative emission limitation under this paragraph
there shall be established by a permit issued pursuant to subdivi-
sion 6 an enforceable emission limitation for hazardous air pollut-
ants reflecting the reduction that qualifies the source for an alter-
native emission limitation under this paragraph. An alternative
emission limitation under this paragraph shall not be available
with respect to standards or requirements promulgated pursuant
to subsection (f), and the Administrator shall, for the purpose of
determining whether a standard under subsection (f) is necessary,

review emissions from sources granted an alternative emission lim-



© 00 N O oA WDN PP

hhwwwwwgwwOOU)I\)I\)I\)I\JI\)I\)I\)I\)I\)I\JI—‘I—‘HI—‘I—‘HI—‘I—‘HI—‘
P O © 00 N O O W NP O © 00 ~NO Ol D W NP O OOOLWSNOOG M~ WDNPEL O

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
152
itation under this paragraph at the same time that other sources
in the category or subcategory are reviewed.

(D) LimrraTioN.—With respect to pollutants for which high
risks of adverse public health effects may be associated with expo-
sure to small quantities, including chlorinated dioxins and furans,
the Administrator shall by regulation limit the use of offsetting re-
ductions in emissions of other hazardous air pollutants from the
source as counting toward the 90 percent reduction in such high-
risk pollutants qualifying for an alternative emission limitation

under this paragraph.

(6) OTHER REDUCTIONS.—Notwithstanding the requirements of this
section, no existing source that has installed—
(A) best available control technology (as defined in section
21302 of this title); or
(B) technology required to meet a lowest achievable emission
rate (as defined in section 21501 of this title);
prior to the promulgation of a standard under this section applicable
to the source and the same pollutant (or stream of pollutants) con-
trolled pursuant to an action described in subparagraph (A) or (B)
shall be required to comply with the standard under this section until
the date that is 5 years after the date on which the installation or re-
duction has been achieved, as determined by the Administrator. The
Administrator may issue such regulations and guidance as are nec-

essary to implement this paragraph.

(7) EXTENSION FOR NEW SOURCES.—A source for which construe-
tion or reconstruction is commenced after the date an emission stand-
ard applicable to the source is proposed pursuant to subsection (d) but
before the date on which an emission standard applicable to the source
is proposed pursuant to subsection (f) shall not be required to comply
with the emission standard under subsection (f) until the date that is
10 years after the date on which construction or reconstruction is com-
menced.

(8) COKE OVENS.

(A) DATE FOR ACHIEVEMENT OF EMISSION LIMITATIONS.—Any
coke oven battery that complies with the emission limitations es-
tablished under subsection (d)(8)(C) and subparagraph (B) shall
not be required to achieve emission limitations promulgated under

subsection (f) until January 1, 2020.

(B) INTERIM EMISSION LIMITATIONS.

(i) IN GENERAL.

The Administrator shall promulgate

emission limitations for coke oven emissions from coke oven
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batteries. The emission limitations shall reflect the lowest

achievable emission rate (as defined in section 21501 of this

title) for a coke oven battery that is rebuilt or a replacement

at a coke oven plant for an existing battery.

(11) STRINGENCY.—The emission limitations under clause
(i) shall be no less stringent than—

(I) 3 percent leaking doors (5 percent leaking doors

for 6-meter batteries);

(IT) 1 percent leaking lids;

(ITI) 4 percent leaking offtakes; and

(IV) 16 seconds visible emissions per charge;
with an exclusion for emissions during the period after the
closing of self-sealing oven doors (or the total mass emissions
equivalent).

(i) MEASUREMENT METHODOLOGY; TERMS.—The rule-
making in which the emission limitations are promulgated
shall establish an appropriate measurement methodology for
determining compliance with the emission limitations, and
shall establish such emission limitations in terms of an equiv-
alent level of mass emissions reduction from a coke oven bat-
tery, unless the Administrator finds that such a mass emis-
sion standard would not be practicable or enforceable. The
measurement methodology, to the extent it measures leaking
doors, shall take into consideration alternative test methods
that reflect the best technology and practices actually applied
in the affected industries, and shall ensure that the final test
methods are consistent with the performance of such best
technology and practices.

(1v) REVIEW AND REVISION.—The Administrator shall re-
view the emission limitations promulgated under clause (i)
and revise, as necessary, the emission limitations to reflect
the lowest achievable emission rate (as defined in section
21501 of this title) at the time for a coke oven battery that
is rebuilt or a replacement at a coke oven plant for an exist-
ing battery. Such emission limitations shall be no less strin-
gent than the emission limitation promulgated under clause
(i). Notwithstanding paragraph (2), the compliance date for
such emission limitations for existing coke oven batteries shall

be January 1, 2010.

(C) ELEcTION TO CcOMPLY.—Prior to January 1, 1998, the

owner or operator of any coke oven battery may elect to comply
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with emission limitations promulgated under subsection (f) by the
date on which those emission limitations would otherwise apply to
the coke oven battery, in lieu of the emission limitations and the
compliance dates provided under subparagraph (B). Any such
owner or operator shall be legally bound to comply with the emis-
sion limitations promulgated under subsection (f) with respect to
that coke oven battery. If no such emission limitations have been
promulgated for the coke oven battery, the Administrator shall
promulgate such emission limitations in accordance with sub-
section (f) for that coke oven battery.
(D) EFFECT OF RECONSTRUCTION.—

(i) DEFINITION OF RECONSTRUCTION.—In this subpara-
graph, the term ‘“‘reconstruction” includes the replacement of
existing coke oven battery capacity with new coke oven bat-
teries of comparable or lower capacity and lower potential
emissions.

(i) EFFECT.—Notwithstanding this section, reconstruction
of any source of coke oven emissions qualifying for an exten-
sion under this paragraph shall not subject the source to
emission limitations under subsection (f) that are more strin-
gent than those established under subparagraph (B) until

January 1, 2020.

(J) AREA SOURCE PROGRAM.—

(1) FINDINGS AND PURPOSE.—Congress finds that emissions of haz-

ardous air pollutants from area sources may individually, or in the ag-
eregate, present significant risks to public health in urban areas. Con-
sidering the large number of persons exposed and the risks of carcino-
genic and other adverse health effects from hazardous air pollutants,
ambient concentrations characteristic of large urban areas should be
reduced to levels substantially below those currently experienced. It is
the purpose of this subsection to achieve a substantial reduction in
emissions of hazardous air pollutants from area sources and an equiva-
lent reduction in the public health risks associated with area sources,
including a reduction of not less than 75 percent in the incidence of
cancer attributable to emissions from area sources.
(2) RESEARCH PROGRAM.—
(A) IN GENERAL.—The Administrator shall, after consultation
with State and local air pollution control officials, conduct a pro-
gram of research with respect to sources of hazardous air pollut-

ants in urban areas that includes within the program—
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(1) ambient monitoring for a broad range of hazardous air
pollutants (including volatile organiec compounds, metals, pes-
ticides, and products of incomplete combustion) in a rep-
resentative number of urban locations;

(i1) analysis to characterize the sources of such pollution
with a focus on area sources and the contribution that area
sources make to public health risks from hazardous air pollut-
ants; and

(i11) eonsideration of atmospheric transformation and other
factors that can elevate public health risks from such pollut-
ants.

(B) HEALTH EFFECTS TO BE CONSIDERED.—The health effects
considered under the program include carcinogenicity, mutagenic-
ity, teratogenicity, neurotoxicity, reproductive dysfunction, and
other acute and chronice effects, including the role of such pollut-
ants as precursors of ozone or acid aerosol formation.

(3) NATIONAL STRATEGY.—

(A) IN GENERAL.—Considering information collected pursuant
to the monitoring program authorized by paragraph (2), the Ad-
ministrator shall, after notice and opportunity for public comment,
submit to Congress a comprehensive strategy to control emissions
of hazardous air pollutants from area sources in urban areas.

(B) CONTENTS.

(i) IN GENERAL.—The strategy shall—

(I) identify not less than 30 hazardous air pollutants
that, as the result of emissions from area sources,
present the greatest threat to public health in the largest
number of urban areas and that are or will be listed pur-
suant to subsection (b); and

(IT) identify the source categories or subcategories
emitting such pollutants that are or will be listed pursu-
ant to subsection (¢).

(i) PERCENTAGE OF SOURCES SUBJECT TO STANDARDS.—
When identifying categories and subcategories of sources
under this subparagraph, the Administrator shall ensure that
sources accounting for 90 percent or more of the ageregate
emissions of each of the 30 identified hazardous air pollutants
are subject to standards pursuant to subsection (d).

(C) REQUIREMENTS.—The strategy shall—
(i) include a schedule of specific actions to substantially re-

duee the public health risks posed by the release of hazardous



© 00 N O oA WDN P

-bOOO.)wwwgwwOOOOI\)I\)I\)I\JI\)I\)I\)I\)I\)I\)I—‘I—‘HI—‘I—‘HI—‘HHI—‘
SO © 00 N O O W NP O ©W 0 ~NO Ol D WNPFP O OOOLWSNO O P WDNPEFL O

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
156

air pollutants from area sources that will be implemented by
the Administrator under the authority of this division or
other laws (including the Toxic Substances Control Act (15
U.S.C. 2601 et seq.), the Federal Insecticide, Fungicide, and
Rodenticide Act (7 U.S.C. 136 et seq.), and the Solid Waste
Disposal Act (42 U.S.C. 6901 et seq.)) or by the States; and

(i1) achieve a reduction in the incidence of cancer attrib-
utable to exposure to hazardous air pollutants emitted by sta-
tionary sources of not less than 75 pereent, considering con-
trol of emissions of hazardous air pollutants from all station-
ary sources and resulting from measures implemented by the
Administrator or by the States under this division or other

laws.

(D) RESEARCH NEEDS.—The strategy may identify research
needs in monitoring, analytical methodology, modeling, or pollution
control techniques and make recommendations for changes in law
that would further the goals and objectives of this subsection.

(E) EFFECT OF SUBSECTION.—Nothing in this subsection shall
be interpreted to preclude or delay implementation of actions with
respect to area sources of hazardous air pollutants under consider-
ation pursuant to this or any other law and that may be promul-
eated before the strategy is prepared.

(I) IMPLEMENTATION.—The Administrator shall implement the
strategy as expeditiously as practicable, ensuring that all sources
are in compliance with all requirements.

(G) AMBIENT MONITORING AND EMISSIONS MODELING.—AS
part of the strategy, the Administrator shall provide for ambient
monitoring and emissions modeling in urban areas as appropriate
to demonstrate that the goals and objectives of the strategy are
being met.

(4) AREAWIDE ACTIVITIES.

The Administrator shall encourage and
support areawide strategies developed by State or local air pollution
control agencies that are intended to reduce risks from emissions by
area sources within a particular urban area. From the funds available
for grants under this section, the Administrator shall set aside not less
than 10 percent to support areawide strategies addressing hazardous
air pollutants emitted by area sources and shall award such funds on
a demonstration basis to States with innovative and effective strategies.
At the request of State or local air pollution control officials, the Ad-

ministrator shall prepare guidelines for control technologies or manage-
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ment practices that may be applicable to various categories or sub-

(iateg‘()ries of area sources.

(k) STATE PROGRAMS.—

(1) IN GENERAL.—Each State may develop and submit to the Ad-
ministrator for approval a program for the implementation and enforce-
ment (including a review of enforcement delegations previously grant-
ed) of emission standards and other requirements for air pollutants
subject to this section or requirements for the prevention and mitiga-
tion of acecidental releases pursuant to subsection (q). A program sub-
mitted by a State under this subsection may provide for partial or com-
plete delegation of the Administrator’s authorities and responsibilities
to implement and enforce emission standards and prevention require-
ments but shall not include authority to set standards less stringent

than those promulgated by the Administrator under this division.

(2) GUIDANCE.—The Administrator shall publish guidance that
would be useful to States in developing programs for submittal under
this subsection. The guidance shall provide for the registration of all
facilities producing, processing, handling, or storing any substance list-
ed pursuant to subsection () in amounts greater than the threshold
quantity. The Administrator shall include as an element in such guid-
ance an optional program begun in 1986 for the review of high-risk
point sources of air pollutants including hazardous air pollutants listed
pursuant to subsection (b).

(3) TECHNICAL ASSISTANCE.—The Administrator shall establish and
maintain an air toxics clearinghouse and center to provide technical in-
formation and assistance to State and local agencies and, on a cost re-
covery basis, to others on control technology, health and ecological risk
assessment, risk analysis, ambient monitoring and modeling, and emis-
sions measurement and monitoring. The Administrator shall use the
authority of section 21103 of this title to examine methods for prevent-
ing, measuring, and controlling emissions and evaluating associated
health and ecological risks. Where appropriate, such activity shall be
conducted with not-for-profit organizations. The Administrator may
conduct research on methods for preventing, measuring, and controlling
emissions and evaluating associated health and environment risks. All
information collected under this paragraph shall be available to the

publie.

(4) GRANTS.—On application of a State, the Administrator may
make grants, subject to such terms and conditions as the Adminis-
trator considers appropriate, to the State for the purpose of assisting

the State in developing and implementing a program for submittal and
t=} =] f=}
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approval under this subsection. Programs assisted under this para-
eraph may include program elements addressing air pollutants or ex-
tremely hazardous substances other than those specifically subject to
this section. Grants under this paragraph may include support for
high-risk point source review as provided in paragraph (2) and support
for the development and implementation of areawide area source pro-
grams pursuant to subsection (j).

(5) APPROVAL OR DISAPPROVAL.—

(A) IN GENERAL.—Not later than 180 days after receiving a
program submitted by a State, and after notice and opportunity
for public comment, the Administrator shall approve or disapprove
the program.

(B) DrsaprProOvVAL.—The Administrator shall disapprove any
program submitted by a State, if the Administrator determines
that—

(1) the authorities contained in the program are not ade-
quate to ensure compliance by all sources within the State
with each applicable standard, regulation, or requirement es-
tablished by the Administrator under this section;

(i1) adequate authority does mnot exist, or adequate re-
sources are not available, to implement the program;

(ii1) the schedule for implementing the program and ensur-
ing compliance by affected sources is not sufficiently expedi-
tious; or

(iv) the program is otherwise not in compliance with the
guidance issued by the Administrator under paragraph (2) or
is not likely to satisty, in whole or in part, the objectives of
this division.

(C) NOTIFICATION OF DISAPPROVAL.—If the Administrator dis-
approves a State program, the Administrator shall notify the State
of any revisions or modifications necessary to obtain approval. The
State may revise and resubmit the proposed program for review
and approval pursuant to this subsection.

(6) WITIIDRAWAL.—Whenever the Administrator determines, after
public hearing, that a State is not administering and enforcing a pro-
gram approved pursuant to this subsection in accordance with the guid-
ance published pursuant to paragraph (2) or the requirements of para-
eraph (5), the Administrator shall so notify the State and, if action
that will ensure prompt compliance is not taken within 90 days, the
Administrator shall withdraw approval of the program. The Adminis-

trator shall not withdraw approval of any program unless, prior to
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withdrawal, the State is notified and the reasons for withdrawal are

stated in writing and made public.

(7) AUTHORITY TO ENFORCE.—Nothing in this subsection precludes
the Administrator from enforcing any applicable emission standard or
requirement under this section.

(8) LocAL PROGRAM.—The Administrator may, after notice and op-
portunity for public comment, approve a program developed and sub-
mitted by a local air pollution control agency (after consultation with
the State) pursuant to this subsection, and any such agency implement-
ing an approved program may take any action authorized to be taken
by a State under this section.

(9) PERMIT AUTHORITY.—Nothing in this subsection affects the au-
thorities and obligations of the Administrator or the State under sub-
division 6.

ATMOSPHERIC DEPOSITION TO GREAT LAKES AND COASTAL

WATER.—

(1) DEFINITION OF COASTAL WATER.—In this subsection, the term
“coastal water” means—

(A) an estuary selected pursuant to subparagraph (A) or listed
pursuant to subparagraph (B) of section 320(a)(2) of the Federal
Water Pollution Control Act (33 U.S.C. 1330(a)(2)); or

(B) an estuarine research reserve designated pursuant to section
315 of the Coastal Zone Management Act of 1972 (16 U.S.C.
1461).

(2) DEPOSITION ASSESSMENT.—The Administrator, in cooperation
with the Under Secretary of Commerce for Oceans and Atmosphere,
shall conduct a program to identify and assess the extent of atmos-
pherie deposition of hazardous air pollutants (and in the diseretion of
the Administrator, other air pollutants) to the Great Lakes, the Chesa-
peake Bay, Lake Champlain, and coastal water. As part of the pro-
gram, the Administrator shall—

(A) monitor the Great Lakes, the Chesapeake Bay, Liake Cham-
plain, and coastal water, including monitoring of the Great Lakes
through the monitoring network established pursuant to para-
eraph (3) and designing and deploying an atmospheric monitoring
network for coastal waters pursuant to paragraph (5);

(B) investigate the sources and deposition rates of atmospheric
deposition of air pollutants (and their atmospheric transformation
precursors);

(C) conduct research to develop and improve monitoring meth-

ods and to determine the relative contribution of atmospheric pol-
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lutants to total pollution loadings to the Great Lakes, the Chesa-
peake Bay, Lake Champlain, and coastal water;

(D) evaluate any adverse effects on public health or the environ-
ment caused by such deposition (including effects resulting from
indirect exposure pathways) and assess the contribution of the
deposition to violations of water quality standards established pur-
suant to the Federal Water Pollution Control Act (33 U.S.C. 1251
et seq.) and drinking water standards established pursuant to the
Safe Drinking Water Act (42 U.S.C. 300f et seq.); and

(E) sample for such pollutants in biota of the Great Lakes, the
Chesapeake Bay, Lake Champlain, and coastal water and charac-
terize the sources of the pollutants.

(3) GREAT LAKES MONITORING NETWORK.—

(A) IN GENERAL.—The Administrator shall oversee, in accord-
ance with annex 15 of the Great Lakes Water Quality Agreement
of 1978 (T.I.A.S. 11551; KAV 255), the establishment and oper-
ation of a Great Lakes atmospheric deposition network to monitor
atmospherie deposition of hazardous air pollutants (and in the Ad-

ministrator’s discretion, other air pollutants) to the Great Lakes.

(B) MONITORING FACILITIES.—As part of the network provided
for in this paragraph, the Administrator shall establish in each of
the 5 Great Lakes at least 1 facility capable of monitoring the at-
mospheric deposition of hazardous air pollutants in both dry and
wet conditions.

(C) Usk oF DATA.—The Administrator shall use the data pro-
vided by the network to—

(1) identify and track the movement of hazardous air pol-
lutants through the Great Lakes;

(i1) determine the portion of water pollution loadings attrib-
utable to atmospheric deposition of such pollutants; and

(iii) support development of remedial action plans and
other management plans as required by the Great Lakes
Water Quality Agreement of 1978 (T.LLA.S. 11551; KAV
255).

(D) ForMAT.—The Administrator shall ensure that the data
collected by the Great Liakes atmospheric deposition monitoring
network are in a format compatible with databases sponsored by
the International Joint Commission, Canada, and the States of the
Great Lakes region.

(4) MONITORING FOR THE CHESAPEAKE BAY AND LAKE CIIAM-

PLAIN.—
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(A) ATMOSPHERIC DEPOSITION STATIONS.—The Administrator

shall establish at the Chesapeake Bay and Liake Champlain atmos-
pherie deposition stations to monitor deposition of hazardous air
pollutants (and in the Administrator’s discretion, other air pollut-
ants) within the Chesapeake Bay and Lake Champlain watersheds.

(B) AcTiviTIES.—The Administrator shall—

(i) determine the role of air deposition in the pollutant
loadings of the Chesapeake Bay and Liake Champlain;

(i1) investigate the sources of air pollutants deposited in the
watersheds;

(1) evaluate the health and environmental effects of such
pollutant loadings; and

(iv) sample such pollutants in biota within the watersheds,
as necessary to characterize such effects.

(5) MONITORING FOR COASTAL WATER.—The Administrator shall
design and deploy atmospheric deposition monitoring networks for
coastal water and watersheds of coastal water and shall make any in-
formation collected through such networks available to the public. As
part of that effort, the Administrator shall conduct research to develop
and improve deposition monitoring methods, and to determine the rel-

ative contribution of atmospheric pollutants to pollutant loadings.

(1) ELECTRIC UTILITY STEAM GENERATING UNITS.—The Adminis-
trator shall perform a study of the hazards to public health reasonably
anticipated to oceur as a result of emissions by electric utility steam
generating units of pollutants listed under subsection (b) after imposi-
tion of the requirements of this division. The Administrator shall report
the results of the study to Congress. The Administrator shall develop
and describe in the report alternative control strategies for emissions
that may warrant regulation under this section. The Administrator
shall regulate electric utility steam generating units under this section
if the Administrator finds that regulation is appropriate and necessary

after considering the results of the study.

(2) PUBLICLY OWNED TREATMENT WORKS.—The Administrator may
conduct, in cooperation with the owners and operators of publicly
owned treatment works, studies to characterize emissions of hazardous
air pollutants emitted by such facilities, to identify industrial, commer-
cial, and residential discharges that contribute to such emissions, and
to demonstrate control measures for such emissions. When promulgat-
ing any standard under this section applicable to publicly owned treat-

ment works, the Administrator may provide for control measures that
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include pretreatment of discharges causing emissions of hazardous air
pollutants and process or product substitutions or limitations that may
be effective in reducing such emissions. The Administrator may pre-
seribe uniform sampling, modeling, and risk assessment methods for
use in implementing this subsection.

(3) OIL AND GAS WELLS; PIPELINE FACILITIES.

(A) NO AGGREGATION OF UNITS.

(a)—

Notwithstanding subsection
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(4) RCRA FACILITIES.
of sources the air emissions of which are regulated under subtitle C

of the Solid Waste Disposal Act (42 U.S.C. 6921 et seq.), the Adminis-

(1) emissions from any oil or gas exploration or production
well (with its associated equipment) and emissions from any
pipeline compressor or pump station shall not be ageregated
with emissions from other similar units, whether or not the
units are in a contiguous area or under common control, to
determine whether the units or stations are major sources;
and

(ii) in the case of any oil or gas exploration or production
well (with its associated equipment), the emissions from those
units shall not be ageregated for any purpose under this sec-

tion.

(B) NO LISTING AS AREA SOURCE CATEGORY.—

(1) IN GENERAL.—Except as provided in clause (ii), the Ad-
ministrator shall not list oil and gas production wells (with
their associated equipment) as an area source category under
subsection (¢).

(i1) EXCEPTION.—The Administrator may establish an area
source category for oil and gas production wells located in
any metropolitan statistical area or consolidated metropolitan
statistical area with a population in excess of 1,000,000 if the
Administrator determines that emissions of hazardous air pol-
lutants from the wells present more than a negligible risk of

adverse effects on public health.

In the case of any category or subcategory

trator shall—
(A) take into account any regulations of such emissions that are
promulgated under that subtitle; and
(B) to the maximum extent practicable and consistent with this
section, ensure that the requirements of that subtitle and this sec-
tion are consistent.

(n) GUIDELINES FOR CARCINOGENIC RISK ASSESSMENT.—



© 00 N o oA WDN P

hhwwwwwgww(AJOOI\)I\)I\)I\JI\)I\)I\)I\)I\)I\JI—‘I—‘HI—‘I—‘HI—‘I—‘HI—‘
P O © 00 N O O W NP O © 00 ~NO Ol D W NP O OOOLWSNO O MM WDNPEF- O

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
163

(1) REQUEST OF THE ACADEMY.—The Administrator shall enter into
appropriate arrangements with the National Academy of Sciences (re-
ferred to in this subsection as the “Academy’”) to conduct a review
of—

(A) risk assessment methodology used by EPA to determine the
carcinogenic risk associated with exposure to hazardous air pollut-
ants from source categories and subcategories subject to the re-
quirements of this section; and

(B) improvements in the methodology.

(2) ELEMENTS TO BE STUDIED.—In conducting the review, the
Academy should consider—

(A) the techniques used for estimating and describing the car-
cinogenic poteney to humans of hazardous air pollutants; and

(B) the techniques used for estimating exposure to hazardous
air pollutants (for hypothetical and actual maximally exposed indi-
viduals and other exposed individuals).

(3) OTHER HEALTH EFFECTS OF CONCERN.—To the extent prac-
ticable, the Academy shall evaluate and report on the methodology for
assessing the risk of adverse human health effects other than cancer
for which safe thresholds of exposure may not exist, including inherit-
able genetic mutations, birth defects, and reproductive dysfunctions.

(4) REPORT.—A report on the results of the review shall be submit-
ted to the Committee on Environment and Public Works of the Senate,
the Committee on Energy and Commerce of the Iouse of Representa-
tives, and the Administrator.

(5) ASSISTANCE.—The Administrator shall assist the Academy in
gathering any information that the Academy considers necessary to
carry out this subsection. The Administrator may use any authority
under this division to obtain information from any person, and to re-
quire any person to conduct tests, keep and produce records, and make
reports respecting research or other activities conducted by the person
as necessary to carry out this subsection.

(6) AuTHORIZATION.—Of the funds authorized to be appropriated to
the Administrator by this division, such amounts as are required shall
be available to carry out this subsection.

(7) GUIDELINES FOR CARCINOGENIC RISK ASSESSMENT.—The Ad-
ministrator shall consider, but need not adopt, the recommendations
contained in the report of the Academy and the views of the Science
Advisory Board, with respect to the report. Prior to the promulgation
of any standard under subsection (f), and after notice and opportunity

for comment, the Administrator shall publish revised Guidelines for
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Carcinogenic Risk Assessment or a detailed explanation of the reasons
that any recommendations contained in the report of the Academy will
not be implemented. The publication of the revised Guidelines shall be

a final agency action for purposes of section 21113 of this title.

(0) MIcKEY LELAND NATIONAL URBAN AIR Toxics RESEARCH CEN-

TER.—

(1) ESTABLISHMENT.—The Administrator shall oversee the estab-
lishment of a national urban air toxics research center to be known as
the Mickey Leland National Urban Air Toxics Research Center (re-
ferred to in this subsection as the “Center”’) and to be located at a
university, hospital, or other facility capable of undertaking and main-
taining similar research capabilities in the areas of epidemiology, oncol-
ogy, toxicology, pulmonary medicine, pathology, and biostatistics. The
gcographic site of the Center should be directed to Harris County,
Texas, to take full advantage of the well-developed scientific community
presence onsite at the Texas Medical Center and the extensive data

compiled for the comprehensive monitoring system.

(2) BoArD OF DIRECTORS.—The Center shall be governed by a
Board of Directors (referred to in this subsection as the “Board”) to
be comprised of 9 members, the appointment of whom shall be allo-
cated pro rata among the Speaker of the House, the Majority Leader
of the Senate, and the President. The members of the Board shall be
selected based on their respective academic and professional back-
erounds and expertise in matters relating to public health, environ-
mental pollution, and industrial hygiene. The duties of the Board shall
be to determine policy and research guidelines, submit views from Cen-
ter sponsors and the publie, and issue periodic reports of findings and
activities of the Center.

(3) SCIENTIFIC ADVISORY PANEL.—The Board shall be advised by
a Scientific Advisory Panel (referred to in this subsection as the
“Panel”), the 13 members of which shall be appointed by the Board
and include eminent members of the scientific and medical commu-
nities. The Panel membership may include scientists with relevant ex-
perience from the National Institute of Environmental Health Sciences,
the Centers for Disease Control, EPA, the National Cancer Institute,
and others. The Panel shall conduct peer review and evaluate research
results. The Panel shall assist the Board in developing the research
agenda and reviewing proposals and applications, and shall advise on
the awarding of research grants.

(4) FuNDING.—The Center shall be established and funded with

Federal funds and private funds.
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(1) STANDARDS PREVIOUSLY PROMULGATED.—Any standard under
section 112 of the Clean Air Act (42 U.S.C. 7412) in effect before No-
vember 15, 1990, shall remain in effect after that date unless modified
as provided in that section before that date or under Public Law 101-
549 (104 Stat. 2399) (commonly known as the Clean Air Aet Amend-
ments of 1990). Except as provided in paragraph (3), any standard
under that section that had been promulgated, but had not taken ef-
fect, before November 15, 1990, shall not be affected by Public Law
101-549 unless modified as provided in that section before November
15, 1990, or under Public Law 101-549. If a timely petition for review
of any such standard under section 307 of the Clean Air Act (42
U.S.C. 7607) was pending on November 15, 1990, the standard shall
be upheld if it complies with section 112 of the Clean Air Act (42
U.S.C. 7412) as in effect before that date. If any such standard is re-
manded to the Administrator, the Administrator may apply the require-
ments of this section or the requirements of section 112 of the Clean
Air Act (42 U.S.C. 7412) as in effect before November 15, 1990.

(2) SPECIAL RULES FOR RADIONUCLIDE EMISSIONS.

(A) NO STANDARD FOR CERTAIN CATEGORIES.

(i) IN GENERAL—Notwithstanding paragraph (1), no
standard shall be established under this section for radio-
nuclide emissions from—

(I) elemental phosphorous plants;
(IT) erate calcination elemental phosphorous plants;
(ITI) phosphogypsum stacks; or
(IV) any subcategory of the foregoing.
(i) CONTINUED EFFECTIVENESS OF PRIOR LAW.—Section
112 of the Clean Air Act (42 U.S.C. 7412) (as in effect prior
to November 15, 1990) shall remain in effect for radionuclide
emissions from plants and stacks described in clause (i).
(B) OTHER CATEGORIES.
tion 112 of the Clean Air Act (42 U.S.C. 7412) (as in effect prior

Notwithstanding paragraph (1), sec-

to November 15, 1990) shall remain in effect for radionuclide
emissions from—

(1) non-Department of Energy Federal facilities that are

not licensed by the Nuclear Regulatory Commission;

(i) eoal-fired utility and industrial boilers;

(ii1) underground uranium mines;
(iv) surface uranium mines; and
(

v) disposal of uranium mill tailings piles;
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unless the Administrator, in the Administrator’s diseretion, applies
the requirements of this section to the sources of radionuclides de-

seribed in any of clauses (1) to (v).

(3) MEDICAL RESEARCH OR TREATMENT FACILITIES.—If the Admin-
istrator determines that the regulatory program established by the Nu-
clear Regulatory Commission for medical research or treatment facili-
ties does not provide an ample margin of safety to protect public
health, the requirements of this section shall fully apply to medical re-
search or treatment facilities. If the Administrator determines that the
regulatory program does provide an ample margin of safety to protect
the publie health, the Administrator is not required to promulgate a
standard under this section for medical research or treatment facilities,

as provided in subsection (d)(9).

(q) PREVENTION OF ACCIDENTAL RELEASES.
(1) DEFINITIONS.—In this subsection:

(A) ACCIDENTAL RELEASE.—The term “accidental release”
means an unanticipated emission of a regulated substance or other
extremely hazardous substance into the ambient air from a sta-
tionary source.

(B) REGULATED SUBSTANCE.—The term “regulated substance”
means a substance listed under paragraph (3).

(C) RETAIL FACILITY.—The term ‘“‘retail facility” means a sta-
tionary source at which more than 12 of the income is obtained
from direct sales to end users or at which more than 4 of the
fuel sold, by volume, is sold through a cylinder exchange program.

(D) STATIONARY SOURCE.—The term ‘stationary source”

means one or more buildings, structures, pieces of equipment, in-

stallations, or substance-emitting stationary activities

(1) that belong to the same industrial group;
(i1) that are located on a property or 2 or more contiguous

properties;
(iii) that are under the control of the same person (or per-

sons under common control); and
(iv) from which an accidental release may occur.

(2) PURPOSE AND GENERAL DUTY.—

(A) OBJECTIVE.

It shall be the objective of the regulations and
programs authorized under this subsection to prevent, and mini-
mize the consequences of, accidental releases.

(B) GENERAL DUTY.—The owners and operators of stationary
sources producing, processing, handling, or storing regulated sub-

stances have a general duty in the same manner and to the same
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extent as under section 5 of the Ocecupational Safety and Health
Act of 1970 (29 U.S.C. 654) to—
(i) identify hazards that may result from accidental re-
leases using appropriate hazard assessment techniques;
(i1) design and maintain a safe facility taking such steps
as are necessary to prevent aceidental releases; and
(iii) minimize the consequences of accidental releases that
do occur.

(C) No cITiZEN suits.—For purposes of this paragraph, sec-
tion 20304 of this title shall not be available to any person or
otherwise be construed to be applicable to this paragraph.

(D) EFFECT OF PARAGRAPH.—Nothing in this section shall be
interpreted, construed, or applied to create, or held to imply the
creation of, any liability or basis for suit for compensation for bod-
ily injury or any other injury or property damages to any person
that may result from an accidental release.

(3) LIST OF SUBSTANCES.

(A) IN GENERAL.—The Administrator shall promulgate an ini-
tial list of 100 substances that, in the case of an accidental re-
lease, are known to cause or may reasonably be anticipated to
cause death or injury to humans or serious adverse effects on
human health or the environment.

(B) USE OF LIST UNDER THE EMERGENCY PLANNING AND COM-
MUNITY RIGHT-TO-KNOW ACT OF 1986.—For purposes of promul-
gating the list under subparagraph (A), the Administrator shall
use, but is not limited to, the list of extremely hazardous sub-
stances published under the Emergency Planning and Community
Right-To-Know Act of 1986 (42 U.S.C. 11001 et seq.), with such
modifications as the Administrator considers appropriate.

(C) SUBSTANCES TO BE INCLUDED.—The initial list shall in-
clude ammonia, anhydrous ammonia, anhydrous hydrogen chlo-
ride, anhydrous sulfur dioxide, bromine, chlorine, ethylene oxide,
hydrogen eyanide, hydrogen fluoride, hydrogen sulfide, methyl
chloride, methyl isocyanate, phosgene, sulfur trioxide, toluene
diisocyanate, and vinyl chloride.

(D) NUMBER OF SUBSTANCES.—The initial list shall include at

least 100 substances that pose the greatest risk of causing death
or injury to humans or serious adverse effects on human health
or the environment from accidental releases.

(E) ExrraNaTioON.—Regulations establishing the list shall in-

clude an explanation of the basis for establishing the list.



© 00 N O oA WDN PP

hhwwwwwgww(AJOOI\)I\)I\)I\JI\)I\)I\)I\)I\)I\JI—‘I—‘HI—‘I—‘HI—‘I—‘HI—‘
P O © 00 N O O W NP O ©W 00 ~NO Ol D W NP O OO0LWNO O MM WDNPEF- O

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
168

(F) REVISION; REVIEW.—The list—
(1) may be revised from time to time by the Administrator
on the Administrator’s own motion or by petition; and

(i) shall be reviewed at least every 5 years.

(G) LIMITATIONS.
NAAQS has been established shall be included on the list. No sub-

No air pollutant for which a primary

stance, practice, process, or activity regulated under subdivision 7
shall be subject to regulations under this subsection.

(H) ADDITION AND DELETION.—The Administrator shall estab-
lish procedures for the addition and deletion of substances from
the list established under this paragraph consistent with those ap-
plicable to the list under subsection (b).

(4) FACTORS TO BE CONSIDERED.—In listing substances under

paragraph (3), the Administrator—

(A) shall consider:

(1) the severity of any acute adverse health effects associ-
ated with accidental releases of the substance;
(i1) the likelihood of accidental releases of the substance;
and
(iii) the potential magnitude of human exposure to acciden-
tal releases of the substance; and
(B) shall not list a flammable substance when used as a fuel
or held for sale as a fuel at a retail facility under this subsection
solely because of the explosive or flammable properties of the sub-
stance, unless a fire or explosion caused by the substance will re-
sult in acute adverse health effects from human exposure to the
substance, including the unburned fuel or its combustion byprod-
ucts, other than those caused by the heat of the fire or impact of
the explosion.

(5) THRESHOLD QUANTITY.—At the time at which any substance is

listed pursuant to paragraph (3), the Administrator shall establish by
regulation a threshold quantity for the substance, taking into account
the toxicity, reactivity, volatility, dispersibility, combustibility, or flam-
mability of the substance and the amount of the substance that, as a
result of an accidental release, is known to cause or may reasonably
be anticipated to cause death or injury to humans or serious adverse
effects on human health for which the substance was listed. The Ad-
ministrator may establish a greater threshold quantity for, or to ex-
empt entirely, any substance that is a nutrient used in agriculture

when held by a farmer.

(6) CHEMICAL SAFETY BOARD.—
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(A) ESTABLISIIMENT.—There is established an independent
safety board to be known as the Chemical Safety and Hazard In-
vestigation Board (referred to in this paragraph as the “Board”).

(B) MEMBERsHIP.—The Board shall consist of 5 members, in-
cluding a Chairperson, who shall be appointed by the President,
by and with the adviece and consent of the Senate. Members of the
Board shall be appointed on the basis of technical qualification,
professional standing, and demonstrated knowledge in the fields of
accident reconstruction, safety engineering, human factors, toxi-
cology, or air pollution regulation. The terms of office of members
of the Board shall be 5 years. Any member of the Board, including
the Chairperson, may be removed for inefficiency, neglect of duty,
or malfeasance in office. The Chairperson shall be the Chief Exec-
utive Officer of the Board and shall exercise the executive and ad-
ministrative functions of the Board.

(C) DUTIES.—

(1) IN GENERAL.—The Board shall—

(I) investigate (or cause to be investigated), determine,
and report to the public in writing the facts, conditions,
circumstances and cause or probable cause of any acci-
dental release resulting in a fatality, serious injury, or
substantial property damages;

(IT) issue periodic reports to Federal, State, and local
agencies concerned with the safety of chemical produec-
tion, processing, handling, and storage, and other inter-
ested persons (including EPA and the Occupational
Safety and Health Administration) that—

(aa) recommend measures to reduce the likelihood
or the consequences of accidental releases and pro-
pose corrective steps to make chemical production,
processing, handling, and storage as safe and free
from risk of injury as is possible; and

(bb) may include proposed regulations or orders
that should be issued by the Administrator under
this section or by the Secretary of Labor under the
Occupational Safety and Health Act of 1970 (29
U.S.C. 651 et seq.) to prevent or minimize the con-
sequences of any release of substances that may
cause death or injury to humans or other serious

adverse effects on human health or substantial



© 00 N O oA WDN P

hhwwwwwgwwOOU)I\)I\)I\)I\JI\)I\)I\)I\)I\)I\JI—‘I—‘HI—‘I—‘HI—‘I—‘HI—‘
P O © 00 N O O W NP O ©W 00 ~NO Ol D W NP O OOOLOWNO O P WDNPEF- O

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
170

property damage as the result of an accidental re-
lease; and
(IIT) establish by regulation requirements binding on
persons for reporting accidental releases into the ambient
air subject to the Board’s investigatory jurisdiction.

(i) REPORTING.—Reporting releases to the National Re-
sponse Center, in licu of the Board directly, shall satisfy the
regulations under clause (i)(ITI). The National Response Cen-
ter shall promptly notify the Board of any releases that are
within the Board’s jurisdiction.

The

(D) EXPERTISE AND EXPERIENCE OF OTHER AGENCIES.
Board may utilize the expertise and experience of other agencies.

(E) COORDINATION WITH OTHER AGENCIES.—The Board shall

coordinate its activities with investigations and studies conducted
by other agencies of the United States having a responsibility to
protect public health and safety. The Board shall enter into a
memorandum of understanding with the National Transportation
Safety Board to ensure coordination of functions and to limit du-
plication of activities, which shall designate the National Trans-
portation Safety Board as the lead agency for the investigation of
releases that are transportation-related. The Board shall not be
authorized to investigate marine oil spills, which the National
Transportation Safety Board is authorized to investigate. The
Board shall enter into a memorandum of understanding with the
Occupational Safety and Health Administration to limit duplica-
tion of activities. In no event shall the Board forgo an investiga-
tion where an accidental release causes a fatality or serious injury
among the general publie, or had the potential to cause substantial
property damage or a number of deaths or injuries among the
general public.

(F) RESEARCII; STUDIES.

The Board may conduct research
and studies with respect to the potential for accidental releases,
whether or not an accidental release has occurred, where there is
evidence that indicates the presence of a potential hazard or haz-
ards. To the extent practicable, the Board shall conduct such stud-
ies in cooperation with other Federal agencies having emergency
response authorities, State and local governmental agencies, and
associations and organizations from the industrial, commerecial,
and nonprofit sectors.

(G) NO ADMISSION INTO EVIDENCE.—No part of the conclu-

sions, findings, or recommendations of the Board relating to any
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accidental release or the investigation thereof shall be admitted as
evidence or used in any action or suit for damages arising out of
any matter mentioned in the report.

(H) RECOMMENDATIONS TO TITE ADMINISTRATOR ON TIIE USE

OF HAZARD ASSESSMENTS.
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(1) RECOMMENDATIONS.—The Board shall publish a report
accompanied by recommendations to the Administrator on the
use of hazard assessments in preventing the oceurrence and
minimizing the consequences of accidental releases of ex-
tremely hazardous substances. The recommendations shall in-
clude a list of extremely hazardous substances that are not
regulated substances (including threshold quantities for such
substances) and categories of stationary sources for which
hazard assessments would be an appropriate measure to aid
in the prevention of accidental releases and to minimize the
consequences of releases that do occur and a deseription of
the information and analysis that would be appropriate to in-
clude in any hazard assessment. The Board shall make ree-
ommendations with respect to the role of risk management
plans as required by paragraph (7)(B)(ii) in preventing acci-
dental releases. The Board may from time to time review and
revise its recommendations under this subparagraph.

(11) RESPONSE BY THE ADMINISTRATOR.—

(I) IN GENERAL.—Whenever the Board submits a rec-
ommendation with respect to accidental releases to the
Administrator, the Administrator shall respond to the
recommendation formally and in writing not later than
180 days after receipt of the recommendation. The re-
sponse to the Board’s recommendation by the Adminis-
trator shall indicate whether the Administrator will—

(aa) initiate a rulemaking or issue such orders as
are necessary to implement the recommendation in
full or in part, pursuant to any timetable contained
in the recommendation; or

(bb) decline to initiate a rulemaking or issue or-
ders as recommended.

(II) REASONS.—Any determination by the Adminis-
trator not to implement a recommendation of the Board
or to implement a recommendation only in part, includ-
ing any variation from the schedule contained in the rec-

ommendation, shall be accompanied by a statement from
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the Administrator setting forth the reasons for the deter-
mination.

(I) RECOMMENDATIONS TO THE SECRETARY OF LABOR WITH

RESPECT TO ACCIDENTAL RELEASES.

(1) RECOMMENDATIONS.—The Board may make recom-
mendations with respect to accidental releases to the Sec-
retary of Labor.

(11) RESPONSE BY THE SECRETARY OF LABOR.—

(I) IN GENERAL.—Whenever the Board submits a rec-
ommendation with respect to accidental releases to the
Secretary of Labor, the Secretary shall respond to the
recommendation formally and in writing not later than
180 days after receipt of the recommendation. The re-
sponse to the Board’s recommendation by the Secretary
shall indicate whether the Secretary will—

(aa) initiate a rulemaking or issue such orders as
are necessary to implement the recommendation in
full or in part, pursuant to any timetable contained
in the recommendation; or

(bb) decline to initiate a rulemaking or issue or-
ders as recommended.

(IT) REASONS.

Any determination by the Secretary
not to implement a recommendation or to implement a
recommendation only in part, including any variation
from the schedule contained in the recommendation,
shall be accompanied by a statement from the Secretary
setting forth the reasons for the determination.

(J ) RECOMMENDATIONS TO TIIE ADMINISTRATOR AND TIIE AD-
MINISTRATOR OF THE OCCUPATIONAL SAFETY AND HEALTH AD-
MINISTRATION RELATING TO RISK MANAGEMENT PLANS, GENERAL
REQUIREMENTS FOR THE PREVENTION OF ACCIDENTAL RE-
LEASES, AND MITIGATION OF POTENTIAL ADVERSE EFFECTS.—
The Board shall issue a report to the Administrator and to the
Administrator of the Occupational Safety and Health Administra-
tion recommending the adoption of regulations for the preparation
of risk management plans and general requirements for the pre-
vention of accidental releases of regulated substances into the am-
bient air (including recommendations for listing substances under
paragraph (3)) and for the mitigation of the potential adverse ef-
feet on human health or the environment as a result of accidental

releases that should be applicable to any stationary source han-
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dling any regulated substance in more than threshold amounts.
The Board may include proposed regulations or orders that should
be issued by the Administrator under this subsection or by the
Secretary of Labor under the Occupational Safety and Health Act
of 1970 (29 U.S.C. 651 et seq.). Any such recommendations shall
be specific and shall identify the regulated substance or class of
regulated substances (or other substances) to which the recom-
mendations apply. The Administrator shall consider the recom-
mendations before promulgating regulations required by paragraph
(N(B).

(K) POWERS.

(i) IN GENERAL.—The Board, or on authority of the
Board, any member thereof, any administrative law judge em-
ployed by or assigned to the Board, or any officer or em-
ployee duly designated by the Board, may for the purpose of
carrying out duties authorized by subparagraph (C)—

(I) hold such hearings, sit and act at such times and
places, administer such oaths, and require by subpoena
or otherwise attendance and testimony of such witnesses
and the production of evidence;

(IT) require by order that any person engaged in the
production, processing, handling, or storage of extremely
hazardous substances submit written reports and re-
sponses to requests and questions within such time and
in such form as the Board may require;

(ITI) on presenting appropriate credentials and a writ-

ten notice of inspection authority-
(aa) enter any property where an accidental re-
lease causing a fatality, serious injury, or substan-
tial property damage has occurred and do all things
therein necessary for a proper investigation pursu-

ant to subparagraph (C); and
(bb) inspect at reasonable times records, files, pa-
pers, processes, controls, and facilities and take
such samples as are relevant to the investigation;

and

(IV) use any information-gathering authority of the
Administrator under this division, including the sub-
poena power provided in section 20302(a)(1) of this title.
(i) Rrerrs 1O PARTICIPATE.—Whenever the Adminis-

trator or the Board conducts an inspection of a facility pursu-
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ant to this subsection, employees and their representatives
shall have the same rights to participate in the inspection as
are provided under the Oceupational Safety and Health Act
of 1970 (29 U.S.C. 651 et seq.).

() RULES; TRANSACTIONS.

The Board may establish such
procedural and administrative rules as are necessary to the exer-
cise of its functions and duties. The Board may, without regard
to section 3709 of the Revised Statutes (41 U.S.C. 5), enter into
contracts, leases, cooperative agreements, or other transactions as
may be necessary in the conduct of the duties and functions of the
Board with any other agency, institution, or person.

(M) ENFORCEMENT.—After the effective date of any reporting
requirement promulgated pursuant to subparagraph (C)G)(I1I) it
shall be unlawful for any person to fail to report any release of
any extremely hazardous substance as required by that subpara-
graph. The Administrator may enforce any regulation or require-
ments established by the Board pursuant to subparagraph
(C)(A)(IIT) using the authorities of sections 21113 and 21114 of
this title. Any request for information from the owner or operator
of a stationary source made by the Board or by the Administrator
under this section shall be treated, for purposes of sections 20302,
20303, 20304, 21113, 21114, 21116, and 21119 of this title and
any other enforcement provision of this division, as a request made
by the Administrator under section 21114 of this title and may
be enforeed by the Chairperson of the Board or by the Adminis-
trator as provided in that section.

(N) SUPPORT AND FACILITIES.—The Administrator shall pro-
vide to the Board such support and facilities as may be necessary
for operation of the Board.

(O) AVAILABILITY OF RECORDS, REPORTS, AND INFORMA-
TION.—

(i) INn GENERAL.—Consistent with subparagraph (G) and
section 21114(ce) of this title and except as provided in clause
(i1), any records, reports, or information obtained by the
Board shall be available to the Administrator, the Secretary
of Liabor, Congress, and the public.

(i1) SUBSTANTIAL ITARM TO COMPETITIVE POSITION.—On a
showing satisfactory to the Board by any person that records,
reports, or information or any particular part thereof (other
than release data or emission data) to which the Board has

access, if made public, is likely to cause substantial harm to
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the person’s competitive position, the Board shall consider the
record, report, or information or particular portion thereof
confidential in accordance with section 1905 of title 18, ex-
cept that such a record, report, or information may be dis-
closed to other officers, employees, and authorized representa-
tives of the United States concerned with carrying out this
division or when relevant under any proceeding under this di-
vision. This subparagraph does not constitute authority to

withhold records, reports, or information from Congress.

(P) SUBMISSIONS AND TRANSMITTALS BY THE BOARD; RE-

Whenever the Board submits or

(i) COPY TO CONGRESS.
transmits any budget estimate, budget request, supplemental
budget request, or other budget information, legislative rec-
ommendation, prepared testimony for congressional hearings,
recommendation, or study to the President, the Secretary of
Labor, the Administrator, or the Director of the Office of
Management and Budget, the Board shall concurrently trans-
mit a copy thereof to Congress.

(i1) REPORTS NOT SUBJECT TO REVIEW.—No report of the
Board shall be subject to review by the Administrator or any
Federal agency or to judicial review in any court.

(111) NO AUTHORITY TO REQUIRE PRIOR APPROVAL OR RE-

VIEW OF SUBMISSIONS.

No officer or agency of the United
States shall have authority to require the Board to submit its
budget requests or estimates, legislative recommendations,
prepared testimony, comments, recommendations, or reports
to any officer or agency of the United States for approval or
review prior to the submission of the recommendations, testi-
mony, comments, or reports to Congress.

(iv) PERFORMANCE OF FUNCTIONS.

In the performance of
their functions established by this division, in carrying out
any duties under this subsection, the members, officers, and
employees of the Board shall not be responsible to or subject
to supervision or direction of any officer or employee or agent
of EPA, the Department of Liabor, or any other agency of the
United States, except that the President may remove any
member, officer, or employee of the Board for inefficiency, ne-
glect of duty, or malfeasance in office.

(v) TrrLE 5.—Nothing in this section shall affect the appli-

cation of title 5 to officers or employees of the Board.
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(Q) ANNUAL REPORT.—The Board shall annually submit to the
President and Congress a report that includes—

(i) information on accidental releases that have been inves-
tigated by or reported to the Board during the previous year;

(i1) recommendations for legislative or administrative action
that the Board has made;

(ii1) the actions that have been taken by the Administrator
or the Secretary of Labor or the heads of other agencies to
implement those recommendations;

(iv) an identification of priorities for study and investiga-
tion in the succeeding year;

(v) a description of progress in the development of risk-re-
duction technologies; and

(vi) a description of the response to and implementation of
significant research findings on chemical safety in the public

and private sector.

(7) PREVENTION OF ACCIDENTAL RELEASES OF REGULATED SUB-

To

prevent accidental releases of regulated substances, the Adminis-

(A) REQUIREMENTS TO PREVENT ACCIDENTAL RELEASES.

trator may promulgate release prevention, detection, and correc-

tion requirements that may include monitoring,

recordkeeping, re-
porting, training, vapor recovery, secondary containment, and
other design, equipment, work practice, and operational require-
ments. Regulations promulgated under this subparagraph shall
have an effective date, as determined by the Administrator, ensur-
ing compliance as expeditiously as practicable.

(B) REASONABLE REGULATIONS AND APPROPRIATE GUIDANCE
FOR THE PREVENTION AND DETECTION OF ACCIDENTAL RE-

LEASES OF REGULATED SUBSTANCES.

(i) IN GENERAL.—

(I) PROMULGATION.—The Administrator shall promul-
eate reasonable regulations and appropriate guidance to
provide, to the greatest extent practicable, for the pre-
vention and detection of accidental releases of regulated
substances and for response to such releases by the own-
ers or operators of the sources of such releases. The Ad-
ministrator shall utilize the expertise of the Secretary of
Transportation and Secretary of Liabor in promulgating

the regulations.

(IT) CONTENTS.—The regulations shall—
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(aa) as appropriate, cover the use, operation, re-
pair, replacement, and maintenance of equipment to
monitor, detect, inspect, and control such accidental
releases, including training of persons in the use
and maintenance of such equipment and in the con-
duct of periodic inspections;

(bb) include procedures and measures for emer-
gency response after an accidental release of a regu-
lated substance to protect human health and the en-
vironment;

(ce) cover storage and operations;

(dd) as appropriate, recognize differences in size,
operations, processes, class, and categories of
sources and the voluntary actions of sources to pre-
vent such accidental releases and respond to such
accidental releases; and

(ee) be applicable to a stationary source 3 years
after the date of promulgation, or 3 years after the
date on which a regulated substance present at a
source in more than threshold amounts is first listed

under paragraph (3), whichever is later.

() IN GENERAL.—The regulations under this sub-
paragraph shall require the owner or operator of a sta-
tionary source at which a regulated substance is present
in more than a threshold quantity to prepare and imple-
ment a risk management plan to detect and prevent or
minimize accidental releases of regulated substances
from the stationary source, and to provide a prompt
emergency response to any such releases in order to pro-
tect human health and the environment.

(IT) CONTENTS.—A risk management plan shall pro-
vide for compliance with the requirements of this sub-

section and include

(aa) a hazard assessment to assess the potential
effects of an accidental release of any regulated sub-
stance;

(bb) a program for preventing accidental releases
of regulated substances, including safety pre-

cautions and maintenance, monitoring, and em-
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ployee training measures to be used at the source;
and

(ee) a response program providing for specific ac-
tions to be taken in response to an accidental re-
lease of a regulated substance so as to protect
human health and the environment, including proce-
dures for informing the public and local agencies re-
sponsible for responding to accidental releases,
emergency health care, and employee training meas-
ures.

(IIT) HAZARD ASSESSMENTS.—A hazard assessment
under subclause (IT)(aa) shall include an estimate of po-
tential release quantities, a determination of downwind
effects (including potential exposures to affected popu-
lations), a previous release history of the past 5 years
(including the size, concentration, and duration of re-
leases), and an evaluation of worst case accidental re-

leases.

(IV) GUIDELINES.—At the time at which regulations
are promulgated under this subparagraph, the Adminis-
trator shall promulgate guidelines to assist stationary
sources in the preparation of risk management plans.
The guidelines shall, to the extent practicable, include
model risk management plans.

The

owner or operator of a stationary source covered by clause (ii)

shall—

(I) register a risk management plan prepared under
this subparagraph with the Administrator before the ef-
fective date of regulations under clause (i) in such form
and manner as the Administrator shall, by regulation,
require; and

(IT) submit the risk management plan to—

(aa) the Chemical Safety and Hazard Investiga-
tion Board,;

(bb) the State in which the stationary source is
located; and

(cc) any local agency or entity having responsibil-
ity for planning for or responding to accidental re-

leases that may occur at the source.
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(iv) PUBLIC AVAILABILITY.—A risk management plan shall
be available to the public under section 21114(c) of this title.
(v) AUDITING.—The Administrator shall establish, by regu-
lation, an auditing system to regularly review and, if nec-
essary, require revision in risk management plans to ensure
that the risk management plans comply with this subpara-
graph. Each risk management plan shall be updated periodi-
cally as required by the Administrator, by regulation.
(C) CONSULTATION; COORDINATION.—In carrying out this
paragraph, the Administrator shall—
(i) consult with the Secretary of Labor and the Secretary
of Transportation; and
(ii) eoordinate any requirements under this paragraph with
any requirements established for comparable purposes by the
Occupational Safety and Health Administration or the De-
partment of Transportation.
(D) PUBLIC ACCESS TO OFF-SITE CONSEQUENCE ANALYSIS IN-

FORMATION.—

(i) DEFINTTIONS.—In this subparagraph:
(I) COVERED PERSON.—The term ‘“‘covered person”
means—

(aa) an officer or employee of the United States;

(bb) an officer or employee of an agent or con-
tractor of the Federal Government;

(ce) an officer or employee of a State or local gov-
ernment;

(dd) an officer or employee of an agent or con-
tractor of a State or local government;

(ee) an individual affiliated with an entity that
has been given, by a State or local government, re-
sponsibility for preventing, planning for, or respond-
ing to accidental releases;

(ff) an officer or employee or an agent or contrac-
tor of an entity described in item (ee); and

(ge) a qualified researcher under clause (vi).

(IT) OrrFICIAL USE.—The term “official use” means

an action of a Federal, State, or local government agency
or an entity described in subclause (I)(ee) intended to
carry out a function relevant to preventing, planning for,

or responding to accidental releases.
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(III) OFF-SITE CONSEQUENCE ANALYSIS INFORMA-
TION.—The term “off-site consequence analysis informa-
tion” means the portions of a risk management plan, ex-
cluding the executive summary of the plan, consisting of
an evaluation of one or more worst-case release scenarios
or alternative release scenarios, and any electronic data-
base created by the Administrator from those portions.

(IV) RISK MANAGEMENT PLAN.—The term ‘‘risk man-
agement plan” means a risk management plan submitted
to the Administrator by an owner or operator of a sta-

tionary source under subparagraph (B)(iii).

(i) REGULATIONS.—The President shall—

(I) assess—

(aa) the increased risk of terrorist and other
criminal activity associated with the posting of off-
site consequence analysis information on the Inter-
net; and

(bb) the incentives ereated by public disclosure of
off-site consequence analysis information for reduc-
tion in the risk of accidental releases; and

(IT) based on the assessment under subelause (I), pro-
mulgate regulations governing the distribution of off-site
consequence analysis information in a manner that, in
the opinion of the President, minimizes the likelihood of
accidental releases and the risk desceribed in subclause
(I)(aa) and the likelihood of harm to public health and
welfare, and—

(aa) allows access by any member of the public
to paper copies of off-site consequence analysis in-
formation for a limited number of stationary
sources located anywhere in the United States, with-
out any geographical restriction;

(bb) allows other public access to off-site con-
sequence analysis information as appropriate;

(ce) allows access for official use by a covered
person described in any of items (ce) to (ff) of
clause (1)(I) (referred to in this subclause as a
“State or local covered person’”) to off-site con-
sequence analysis information relating to stationary

sources located in the person’s State;
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(dd) allows a State or local covered person to pro-
vide, for official use, off-site consequence analysis
information relating to stationary sources located in
the person’s State to a State or local covered person
in a contiguous State; and

(ee) allows a State or local covered person to ob-
tain for official use, by request to the Adminis-
trator, off-site consequence analysis information

that is not available to the person under item (ce).

(1) AVAILABILITY UNDER FREEDOM OF INFORMATION

ACT.—

(I) IN GENERAL.—Off-site consequence analysis infor-
mation covered by the regulations, and any ranking of
stationary sources derived from the information, shall
not be made available under section 552 of title 5.

(IT) AprrrLicABILITY.—Subclause (I) applies to off-site
consequence analysis information submitted to the Ad-

ministrator at any time.

(iv) PROHIIBITION OF UNAUTHORIZED DISCLOSURE OF IN-

(I) IN GENERAL.—A covered person shall not disclose
to the public off-site consequence analysis information in
any form, or any statewide or national ranking of identi-
fied stationary sources derived from such information,
except as authorized by this subparagraph (including the

regulations promulgated under clause (ii)).

(IT) CRIMINAL PENALTIES.—Notwithstanding section
21113 of this title, a covered person that willfully vio-
lates a restriction or prohibition established by this sub-
paragraph (including the regulations promulgated under
clause (ii)) shall, on conviction, be fined for an infraction
under section 3571 of title 18 (but shall not be subject
to imprisonment) for each unauthorized disclosure of off-
site consequence analysis information, exeept that section
3571(d) of title 18 shall not apply to a case in which the
offense results in pecuniary loss unless the defendant
knew that the loss would occur. The disclosure of off-site
consequence analysis information for each specific sta-
tionary source shall be considered a separate offense.
The total of all penalties that may be imposed on a sin-

ele person or organization under this subclause shall not
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exceed $1,000,000 for violations committed during any 1
calendar year.

(ITT) ApprricABILITY.—If the owner or operator of a
stationary source makes off-site consequence analysis in-
formation relating to that stationary source available to
the public without restriction—

(aa) subclauses (I) and (II) shall not apply with
respect to the information; and

(bb) the owner or operator shall notify the Ad-
ministrator of the public availability of the informa-
tion.

(IV) Last.—The Administrator shall maintain and
make publicly available a list of all stationary sources
that have provided notification under subclause (I11)(bb).

(v) Nor1icE.—The Administrator shall provide notice of the
definition of official use as provided in clause (i) and exam-
ples of actions that would and would not meet that definition,
and notice of the restrictions on further dissemination and
the penalties established by this division to each covered per-
son who receives off-site consequence analysis information for
an official use under the regulations promulgated under

clause (ii).

(vi) QUALIFIED RESEARCHERS.
(I) IN GENERAL.—The Administrator, in consultation
with the Attorney General, shall develop and implement
a system for providing off-site consequence analysis in-
formation, including facility identification, to any quali-
fied researcher, including a qualified researcher from in-
dustry or any public interest group.

(IT) LIMITATION ON DISSEMINATION.—The system
shall not allow a qualified researcher to disseminate, or
make available on the internet, the off-site consequence
analysis information, or any portion of the off-site con-
sequence analysis information, received under this clause.

(vil) READ-ONLY INFORMATION TECHNOLOGY SYSTEM.—In
consultation with the Attorney General and the heads of other
appropriate Federal agencies, the Administrator shall estab-
lish an information technology system that provides for the
availability to the publie of off-site econsequence analysis infor-
mation by means of a central database under the control of

the Federal Government that contains information that users
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may read, but that provides no means by which an electronic
or mechanical copy of the information may be made.

viii VOLUNTARY INDUSTRY ACCIDENT PREVENTION
(viii)

STANDARDS.—EPA, the Department of Justice, and other
appropriate agencies may provide technical assistance to own-

ers and operators of stationary sources and participate in the
development of voluntary industry standards that will help
achieve the objectives set forth in paragraph (2).

(ix) EFFECT ON STATE OR LOCAL LAW.—

(I) IN GENERAL.

Subject to subclause (II), this sub-
paragraph (including the regulations promulgated under
this subparagraph) shall supersede any provision of
State or local law that is inconsistent with this subpara-
eraph (including the regulations).

(II) AVAILABILITY OF INFORMATION UNDER STATE
LAW.—Nothing in this subparagraph precludes a State
from making available data on the off-site consequences
of chemical releases collected in accordance with State
law.

(x) REPORT ON RESULT OF REGULATIONS.

(I) IN GENERAL.—The Attorney General, in consulta-
tion with appropriate Federal, State, and local govern-
ment agencies, affected industry, and the publie, shall
submit to Congress a report that describes the extent to
which regulations promulgated under this paragraph
have resulted in actions, including the design and main-
tenance of safe facilities, that are effective in detecting,
preventing, and minimizing the consequences of releases
of regulated substances that may be caused by eriminal
activity. As part of the report, the Attorney General,
using available data to the extent possible, and a sam-
pling of covered stationary sources selected at the discre-
tion of the Attorney General, and in consultation with
appropriate Federal, State, and local government agen-
cies, affected industry, and the public, shall review the
vulnerability of covered stationary sources to criminal
and terrorist activity, current industry practices regard-
ing site security, and security of transportation of regu-
lated substances. The Attorney General shall submit the
report, containing the results of the review, together with

recommendations, if any, for reducing vulnerability of
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covered stationary sources to eriminal and terrorist activ-
ity, to the Committee on Energy and Commerce of the
House of Representatives and the Committee on Envi-
ronment and Public Works of the Senate and other rel-
evant committees of Congress.

(IT) NONAVAILABILITY OF INFORMATION DEVELOPED
OR RECEIVED FOR REPORT.—Information developed by
the Attorney General or requested by the Attorney Gen-
eral and received from a covered stationary source for
the purpose of conducting the review under subclause (I)
shall be exempt from disclosure under section 552 of
title 5 if disclosure of the information would pose a
threat to national security.

(xi) SCcoPE.—This subparagraph—

(I) applies only to covered persons; and

(IT) does not restrict the dissemination of off-site con-
sequence analysis information by any covered person in
any manner or form except in the form of a risk man-
agement plan or an clectronic data base created by the
Administrator from off-site consequence analysis infor-
mation.

(x11) AUTIIORIZATION OF APPROPRIATIONS.—There are au-

thorized to be appropriated to the Administrator and the At-
torney General such sums as are necessary to carry out this
subparagraph (including the regulations promulgated under
clause (ii)), to remain available until expended.

(E) DistincTiONS.—Regulations promulgated under this para-
egraph may make distinctions between various types, classes, and
kinds of facilities, deviees, and systems, taking into consideration
factors that include the size, location, process, process controls,
quantity of substances handled, potency of substances, and re-

sponse capabilities present at any stationary source.

(8) RESEARCIH ON HAZARD ASSESSMENTS.—The Administrator may
collect and publish information on accident scenarios and consequences
covering a range of possible events for substances listed under para-
graph (3). The Administrator shall establish a program of long-term
research to develop and disseminate information on methods and tech-
niques for hazard assessment that may be useful in improving and vali-
dating the procedures employed in the preparation of hazard assess-
ments under this subsection.

(9) ORDER AUTHORITY.—



© 00 N O oA WDN PP

hhwwwwwgwwOOOOI\)I\)I\)I\JI\)I\)I\)I\)I\)I\JI—‘I—‘HI—‘I—‘HI—‘HHI—‘
P O © 00 N O O W NP O © 00 ~NO Ol D WNPFP O OOOLWNO O P~ WDNPEFL O

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
185

(A) IN GENERAL.—In addition to any other action taken, when
the Administrator determines that there may be an imminent and
substantial endangerment to the human health or welfare or the
environment because of an actual or threatened accidental release
of a regulated substance, the Administrator may secure such relief
as may be necessary to abate the danger or threat, and the district
court of the United States for the distriet in which the threat oc-
curs shall have jurisdiction to grant such relief as the public inter-
est and the equities of the case may require. The Administrator
may also, after notice to the State in which the stationary source
is located, take other action under this paragraph including issu-
ing such orders as may be necessary to protect human health. The
Administrator shall take action under section 20303 of this title
rather than this paragraph whenever the authority of that section
is adequate to protect human health and the environment.

(B) ENFORCEMENT.—An order issued pursuant to this para-
eraph may be enforced in an action brought in the appropriate
United States district court as if the order were issued under sec-
tion 20303 of this title.

(C) GUIDANCE.—The Administrator shall publish guidance for
using the order authorities established by this paragraph. The
guidance shall provide for the coordinated use of the authorities
of this paragraph with other emergency powers authorized by sec-
tion 106 of the Comprehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42 U.S.C. 9606), sections
308, 309, 311(¢), and 504(a) of the Federal Water Pollution Con-
trol Act (33 U.S.C. 1318, 1319, 1321(¢), 1364(a)), sections 3007,
3008, 3013, and 7003 of the Solid Waste Disposal Act (42 U.S.C.
6927, 6928, 6934, 6973), sections 1431 and 1445 of the Safe

Drinking Water Act (42 U.S.C. 3001, 300j—4), sections 5 and 7
of the Toxic Substances Control Act (15 U.S.C. 2604, 2606), and
sections 20303, 21113, and 21114 of this title.

(10) STATE AUTHORITY.—Nothing in this subsection shall preclude,
deny, or limit any right of a State or political subdivision thereof to
adopt or enforce any regulation, requirement, limitation, or standard
(including any procedural requirement) that is more stringent than a
regulation, requirement, limitation, or standard in effect under this
subsection or that applies to a substance not subject to this subsection.

(11) CONSISTENCY WITH ASME, ASNI, AND ASTM STANDARDS AND

RECOMMENDATIONS.—Any regulations promulgated pursuant to this

subsection shall, to the maximum extent practicable, consistent with
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this subsection, be consistent with the recommendations and standards
established by the American Society of Mechanical Engineers, the

American National Standards Institute, or ASTM International.

(12) CONCERNS OF SMALL BUSINESS.—The Administrator shall take
into consideration the concerns of small business in promulgating regu-

lations under this subsection.

(13) RADIONUCLIDES.—Nothing in this subsection shall be inter-
preted, construed, or applied to impose requirements affecting, or to
grant the Administrator, the Chemical Safety and Hazard Investigation
Board, or any other agency any authority to regulate (including re-
quirements for hazard assessment), the accidental release of radio-
nuclides arising from the construction and operation of facilities li-
censed by the Nuclear Regulatory Commission.

(14) PromiBITION.—It shall be unlawful for any person to operate
any stationary source subject to a regulation or requirement imposed
under this subsection in violation of the regulation or requirement.
Each regulation or requirement under this subsection shall, for pur-
poses of sections 20302, 20304, 21113, 21114, 21116, and 21119 of
this title and other enforcement provisions of this division, be treated

as a standard in effect under subsection (d).

(15) PErMITS.—Notwithstanding subdivision 6 or this section, no
stationary source shall be required to apply for, or operate pursuant
to, a permit issued under that subdivision solely because the source is
subject to regulations or requirements under this subsection.

(16) OCCUPATIONAL SAFETY AND HEALTH.—In exercising any au-
thority under this subsection, the Administrator shall not, for purposes
of section 4(b)(1) of the Occupational Safety and Health Act of 1970
(29 U.S.C. 653(b)(1)), be considered to be exercising statutory author-
ity to prescribe or enforce standards or regulations affecting occupa-

tional safety and health.

§21113. Federal enforcement

(a) DEFINITIONS.

In this section:
(1) OPERATOR.—
(A) IN GENERAL—The term ‘“‘operator” includes any person
who is a part of senior management personnel or is a corporate

officer.

(B) ExcrLusioNs.—Except in the case of a knowing and willful
violation, the term ‘“‘operator” does not include any person who is
a stationary engineer or technician responsible for the operation,

maintenance, repair, or monitoring of equipment and facilities and
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who often has supervisory and training duties but who is not a
part of senior management personnel and not a corporate officer.

(2) PERIOD OF FEDERALLY ASSUMED ENFORCEMENT.—The term
“period of federally assumed enforcement” means a period described in
subsection (b)(2)(C).

(b) IN GENERAL.—

(1) ORDER TO COMPLY WITH SIP.—Whenever, on the basis of any
information available to the Administrator, the Administrator finds
that any person has violated or is in violation of any requirement or
prohibition of an applicable implementation plan or permit, the Admin-
istrator shall notify the person and the State in which the plan applies
of the finding. At any time after the expiration of 30 days following
the date on which the notice of violation is issued, the Administrator
may, without regard to the period of violation (subject to section 2462

of title 28)—
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(A) issue an order requiring the person to comply with the re-
quirements or prohibitions of the plan or permit;

(B) issue an administrative penalty order in accordance with
subsection (e); or

(C) bring a civil action in accordance with subsection (¢).

(2) STATE FAILURE TO ENFORCE SIP OR PERMIT PROGRAM.—

(A) NOTICE TO STATE.—Whenever, on the basis of information
available to the Administrator, the Administrator finds that viola-
tions of an applicable implementation plan or an approved permit
program under subdivision 6 are so widespread that the violations
appear to result from a failure of the State in which the plan or
permit program applies to enforce the plan or permit program ef-
fectively, the Administrator shall so notify the State. In the case
of a permit program, the notice shall be made in accordance with
subdivision 6.

(B) PuBLIC NOTICE.—If the Administrator finds that the fail-
ure extends beyond the 30th day after the notice (90 days in the
case of such a permit program), the Administrator shall give pub-
lic notice of that finding.

(C) PERIOD OF FEDERALLY ASSUMED ENFORCEMENT.—During
the period beginning with the public notice under subparagraph
(B) and ending when the State satisfies the Administrator that
the State will enforce the plan or permit program, the Adminis-
trator may enforce any requirement or prohibition of the plan or

permit program with respect to any person by
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(1) issuing an order requiring the person to comply with the
requirement or prohibition;

(i1) issuing an administrative penalty order in accordance
with subsection (e); or

(iii) bringing a ecivil action in accordance with subsection
(¢).

(3) EPA ENFORCEMENT OF OTIIER REQUIREMENTS.

Except for a
requirement or prohibition enforceable under paragraph (1) or (2),
when, on the basis of any information available to the Administrator,
the Administrator finds that any person has violated, or is in violation
of, any other requirement or prohibition of this subdivision, section
20303 of this title, subdivision 5, 6, or 7 (including a requirement or
prohibition of any regulation, plan, order, waiver, or permit promul-
eated, issued, or approved under those provisions, or for the payment

of any fee owed to the United States under this division, other than

subdivision 3), the Administrator may-

(A) issue an administrative penalty order in accordance with
subsection (b);

(B) issue an order requiring the person to comply with the re-
quirement or prohibition;

(C) bring a civil action in accordance with subsection (¢) or see-
tion 20305 of this title; or

(D) request the Attorney General to commence a criminal action
in accordance with subsection (d).

(4) REQUIREMENTS FOR ORDERS.—

(A) OPPORTUNITY TO CONFER.—An order issued under this
subsection (other than an order relating to a violation of section
21112 of this title) shall not take effect until the person to which
it is issued has had an opportunity to confer with the Adminis-
trator concerning the alleged violation.

(B) Cory TO STATE AIR POLLUTION CONTROL AGENCY.—A
copy of any order issued under this subsection shall be sent to the
State air pollution control agency of any State in which the viola-

tion oceurs.

(C) CORPORATIONS.—In any case in which an order under this
subsection (or notice to a violator under paragraph (1)) is issued
to a corporation, a copy of the order (or notice) shall be issued

to appropriate corporate officers.

(D) CONTENTS.—Any order issued under this subsection

shall—
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(1) state with reasonable specificity the nature of the viola-
tion;

(i1) specify a time for compliance that the Administrator
determines is reasonable, taking into account the seriousness
of the violation and any good faith efforts to comply with ap-
plicable requirements; and

(iii) require the person to which it is issued to comply with
the requirement as expeditiously as practicable, but in no
event longer than one year after the date the order is issued.

(E) NONRENEWABILITY.—An order issued under this subsection
shall be nonrenewable.
(F) EFFECT.—No order issued under this subsection shall—

(i) preclude the State or the Administrator from assessing
any penalties or otherwise affect or limit the authority of the
State or the United States to enforce under other provisions
of this division; or

(i1) affect any person’s obligations to comply with any sec-
tion of this division or with a term or condition of any permit
or applicable implementation plan promulgated or approved
under this division.

(5) FAILURE TO COMPLY WITH NEW SOURCE REQUIREMENTS.

(A) IN GENERAL.—Whenever, on the basis of any available in-
formation, the Administrator finds that a State is not acting in
compliance with any requirement or prohibition of this division re-
lating to the construction of new sources or the modification of ex-

isting sources, the Administrator may-

(1) issue an order prohibiting the construction or modifica-
tion of any major stationary source in any area to which the
requirement or prohibition applies;

(i1) issue an administrative penalty order in accordance
with subsection (e); or

(i) bring a civil action under subsection (c¢).

(B) CRIMINAL ACTION.—Nothing in this subsection shall pre-
clude the United States from commencing a eriminal action under
subsection (d) at any time for any violation described in subpara-
graph (A).

(¢) CIvIL JUDICIAL ENFORCEMENT.—

(1) IN GENERAL.—The Administrator shall, as appropriate, in the
case of any person that is the owner or operator of an affected source,
a major emitting facility, or a major stationary source, and may, in the

case of any other person, commence a civil action for a permanent or



© 00 N O oA WDN P

hhwwwwwgwwOOOOI\)I\)I\)I\JI\)I\)I\)I\)I\)I\JI—‘I—‘HI—‘I—‘HI—‘HHI—‘
P O © 00 N O O W NP O ©W 00 ~NO Ol D W NP O OOOLWNO O P~ WDNPEF- O

DISCUSSION DRAFT 02-04-09.aw Revision Counsel
190

temporary injunction, or to assess and recover a civil penalty of not
more than $25,000 per day for each violation, or both—

(A) whenever the person has violated, or is in violation of, any
requirement or prohibition of an applicable implementation plan or
permit;

(B) whenever the person has violated, or is in violation of, any
other requirement or prohibition of this subdivision, section 20303
of this title, or subdivision 5, 6, or 7 (including a requirement or
prohibition of any regulation, order, waiver or permit promulgated,
issued, or approved under this division, or for the payment of any
fee owed the United States under this division (other than subdivi-
sion 3); or

(C) whenever the person attempts to construct or modify a
major stationary source in any area with respect to which a find-
ing under subsection (b)(5)(A) has been made.

(2) TIME FOR ACTION.—An action under paragraph (1)(A) shall be
commenced—

(A) during any period of federally assumed enforcement; or

(B) more than 30 days following the date of the Administrator’s
notification under subsection (b)(1) that the person has violated,
or is in violation of, the requirement or prohibition.

(3) PLACE FOR ACTION.—Any action under this subsection may be
brought in the United States district court for the district in which the
violation is alleged to have oceurred, or is occurring, or in which the
defendant resides, or where the defendant’s principal place of business
is located, and the court shall have jurisdiction to restrain the violation,
to require compliance, to assess a civil penalty, to collect any fees owed
the United States under this division (other than subdivision 3) and
any noncompliance assessment and nonpayment penalty owed under
section 21119 of this title, and to award any other appropriate relief.

(4) NOTICE TO STATE AIR POLLUTION CONTROL AGENCY.—Notice of
the commencement of an action under this subsection shall be given to
the appropriate State air pollution control agency.

(5) CosTs.—In the case of any action brought by the Administrator
under this subsection, the court may award costs of litigation (includ-
ing reasonable attorney’s fees and expert witness’s fees) to the party
or parties against which the action was brought if the court finds that

the action was unreasonable.

(d) CRIMINAL PENALTIES.—

(1) DEFINITIONS.—In this subsection:

(A) ORGANIZATION.—
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(i) IN GENERAL.—The term “organization” means a legal
entity, other than a government, established or organized for

any purpose.

(i1) INCLUSIONS.—The term “‘organization” includes a cor-
poration, company, association, firm, partnership, joint stock
company, foundation, institution, trust, society, union, or any

other association of persons.

(B) PERSON.—

(1) IN GENERAL.—The term ‘“‘person” includes, in addition
to the entities deseribed in section 20101(19) of this title, any
responsible corporate officer.

(i1) FOR PURPOSES OF PARAGRAPHS (2), (3), (4), AND
(6).—Except in the case of a knowing and willful violation,
for purposes of paragraphs (2), (3), (4), and (6), the term
“person” does not include an employee who is carrying out
the normal activities of the employee and who is acting under
orders from the employer of the employee.

(i) FOR PURPOSES OF PARAGRAPH (5).—Except in the
case of knowing and willful violations, for purposes of para-
eraph (5), the term “person” does not include an employee
who is carrying out the normal activities of the employee and
who is not a part of senior management personnel or a cor-

porate officer.

(C) SERIOUS BODILY INJURY.—The term ‘“‘serious bodily in-

(i) a substantial risk of death;

i) uneonsciousness;
iii) extreme physical pain;

(iv) protracted and obvious disfigurement; or
(v) protracted loss or impairment of the function of a bod-

ily member, organ, or mental faculty.

(A) IN GENERAL.—Any person that knowingly violates—

(i) an order under subsection (a) of this section or under
section 20303 or 21309 of this title;
(i1) any requirement or prohibition of—
(I) an applicable implementation plan (during any pe-
riod of federally assumed enforcement or more than 30
days after having been notified under subsection (b)(1)
by the Administrator that the person is violating the re-

quirement or prohibition);
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(IT) section 21111(j) of this title; or
(ITI) subdivision 5 or 7; or
(i11) section 21112, 21114, 21128, 21307(a), 23502(a), or
23503(c) of this title;
including a requirement of any regulation, order, waiver, or permit
promulgated or approved under those sections or subdivisions, and
including any requirement for the payment of any fee owed the
United States under this division (other than subdivision 3), shall
be fined under title 18, imprisoned not more than 5 years, or both.
(B) DOUBLING OF MAXIMUM PENALTY FOR REPEAT OFFEND-
ERS.—If a convietion of any person under this paragraph is for
a violation committed after a first conviction of the person under
this paragraph, the maximum penalty shall be doubled with re-
spect to both the fine and imprisonment.

(3) N()'I‘ICES, APPLICATIONS, RECORDS, REPORTS, PLANS, OR OTHER

DOCUMENTS; REQUIRED NOTIFICATIONS AND REPORTS; REQUIRED

MONITORING DEVICES AND METHOD.—

(A) IN GENERAL.—Any person that knowingly
(i) makes any false material statement, representation, or
certification in, or omits material information from, or know-
ingly alters, conceals, or fails to file or maintain any notice,
application, record, report, plan, or other document required
pursuant to this division to be filed or maintained (whether
with respect to the requirements imposed by the Adminis-
trator or with respect to the requirements imposed by a
State);
(i1) fails to notify or report as required under this division;
or
(iii) falsifies, tampers with, renders inaccurate, or fails to
install any monitoring device or method required to be main-
tained or followed under this division;
shall be fined under title 18, imprisoned not more than 2 years,
or both.

(B) DOUBLING OF MAXIMUM PENALTY.—If a conviction of any
person under this paragraph is for a violation committed after a
first conviction of the person under this paragraph, the maximum
penalty shall be doubled with respect to both the fine and impris-
onment.

(4) FEES.—
(A) IN GENERAL.—Any person that knowingly fails to pay any

fee owed the United States under this subdivision or subdivision
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1, 5, 6, or 7 shall be fined under title 18, imprisoned not more
than 1 year, or both.

(B) DOUBLING OF MAXIMUM PENALTY FOR REPEAT OFFEND-

ERS.—If a conviction of any person under this paragraph is for
a violation committed after a first conviction of the person under
this paragraph, the maximum penalty shall be doubled with re-

spect to both the fine and imprisonment.

(5) NEGLIGENT RELEASE.—

(A) IN GENERAL.—Any person that—

(1) negligently releases into the ambient air any hazardous
air pollutant listed pursuant to section 21112 of this title or
any extremely hazardous substance listed pursuant to section
302(a)(2) of the Emergency Planning and Community Right-
To-Know Act of 1986 (42 U.S.C. 11002(a)(2)) that is not
listed in section 21112 of this title; and

(ii) at the time negligently places another person in immi-
nent danger of death or serious bodily injury;

shall be fined under title 18, imprisoned not more than 1 year,
or both.

(B) DOUBLING OF MAXIMUM PENALTY FOR REPEAT OFFEND-
ERS.—If a conviction of any person under this paragraph is for
a violation committed after a first conviction of the person under
this paragraph, the maximum penalty shall be doubled with re-
spect to both the fine and imprisonment.

(C) RELEASE IN ACCORDANCE WITII STANDARD OR PERMIT.—
For any air pollutant for which the Administrator has set an emis-
sion standard or for any source for which a permit has been issued
under subdivision 6, a release of the pollutant in accordance with
that standard or permit shall not constitute a violation of this

paragraph.

(6) KNOWING RELEASE.—

(A) IN GENERAL.—Any person that—

(1) knowingly releases into the ambient air any hazardous
air pollutant listed pursuant to section 21112 of this title or
any extremely hazardous substance listed pursuant to section
302(a)(2) of the Emergency Planning and Community Right-
To-Know Act of 1986 (42 U.S.C. 11002(a)(2)) that is not
listed in section 21112 of this title; and

(i1) knows at the time that the person thereby places an-
other person in imminent danger of death or serious bodily

mjury;
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shall be fined under title 18, imprisoned not more than 15 years,
or both.

(B) ORGANIZATIONS.—Any organization that commits a viola-
tion under subparagraph (A) shall be subject to a fine of not more
than $1,000,000 for each violation.

(C) DOUBLING OF MAXIMUM PENALTY.—If a conviction of any
person under this paragraph is for a violation committed after a
first conviction of the person under this paragraph, the maximum
penalty shall be doubled with respect to both the fine and impris-
onment.

(D) RELEASE IN ACCORDANCE WITH STANDARD OR PERMIT.—
For any air pollutant for which the Administrator has set an emis-
sion standard or for any source for which a permit has been issued
under subdivision 6, a release of the pollutant in accordance with
that standard or permit shall not constitute a violation of this
paragraph.

(E) KNOWLEDGE.—

(1) IN GENERAL.—Except as provided in clause (ii), in de-
termining whether a defendant that is an individual knew

that the violation placed another person in imminent danger

of death or serious bodily injury:
(I) the defendant is responsible only for actual aware-
ness or actual belief possessed; and
(IT) knowledge possessed by a person other than the
defendant, but not by the defendant, may not be attrib-
uted to the defendant.

(i1) CIRCUMSTANTIAL EVIDENCE.—In proving a defendant’s
possession of actual knowledge, circumstantial evidence may
be used, including evidence that the defendant took affirma-
tive steps to be shielded from relevant information.

(F) AFFIRMATIVE DEFENSE.—

(i) IN GENERAL.—It is an affirmative defense to a prosecu-

tion under this paragraph that—
(I) the conduct charged was freely consented to by the
person endangered;
(IT) the danger and conduct charged were reasonably
foreseeable hazards of—
(aa) an oceupation, a business, or a profession; or
(bb) medical treatment or medical or scientific ex-
perimentation conducted by professionally approved

methods; and
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(IIT) the person endangered had been made aware of
the risks involved prior to giving consent.

(ii) PREPONDERANCE OF THE EVIDENCE.—The defendant

may establish an affirmative defense under this subparagraph
by a preponderance of the evidence.

(G) OTIER DEFENSES AND BARS TO PROSECUTION; CONCEPTS
OF JUSTIFICATION AND EXCUSE.—AIll general defenses, affirma-
tive defenses, and bars to prosecution that may apply with respect
to other Federal eriminal offenses may apply under subparagraph
(A) and shall be determined by the courts of the United States
according to the principles of common law as they may be inter-
preted in the light of reason and experience. Concepts of justifica-
tion and excuse applicable under this section may be developed in
the light of reason and experience.

(e) ADMINISTRATIVE ASSESSMENT OF CIVIL PENALTIES.—
(1) IN GENERAL.—

(A) ISSUANCE OF ADMINISTRATIVE ORDER.—The Administrator
may issue an administrative order against any person assessing a
civil administrative penalty of up to $25,000 per day of violation
whenever, on the basis of any available information, the Adminis-
trator finds that the person—

(1) has violated or is violating any requirement or prohibi-
tion of an applicable implementation plan; or

(i1) has violated or is violating any other requirement or
prohibition of this subdivision or subdivision 1, 5, 6, or 7, in-
cluding a requirement or prohibition of any regulation, order,
waiver, permit, or plan promulgated, issued, or approved
under this division;

(ii1) has failed to pay any fee owed the United States under
this division (other than subdivision 3); or

(iv) attempts to construct or modify a major stationary
source in any area with respect to which a finding under sub-
section (b)(5) has been made.

(B) TIME FOR ISSUANCE.—An administrative order under sub-
paragraph (A)(i) shall be issued—

(1) during any period of federally assumed enforcement; or
(i1) more than 30 days following the date of the Adminis-
trator’s notification under subsection (b)(1) of a finding that
the person has violated or is violating the requirement or pro-

hibition.
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(C) LiMitATION.—The Administrator’s authority under this
paragraph shall be limited to matters where the total penalty
sought does not exceed $200,000 and the first alleged date of vio-
lation occurred not more than 12 months prior to the initiation
of the administrative action, except where the Administrator and
the Attorney General jointly determine that a matter involving a
larger penalty amount or longer period of violation is appropriate
for administrative penalty action. Any such determination by the
Administrator and the Attorney General shall not be subject to ju-
dicial review.

(2) PROCEDURE.—

An administrative order

(A) OPPORTUNITY FOR A HEARING.
under paragraph (1) shall be issued after opportunity for a hear-
ing on the record in accordance with sections 554 and 556 of title
5. The Administrator shall issue reasonable rules for discovery and

other procedures for hearings under this paragraph. Before issu-
ing such an order, the Administrator shall give to the person to
be assessed an administrative penalty written notice of the Admin-
istrator’s proposal to issue the order and provide the person an
opportunity to request a hearing on the order, within 30 days
after the date on which the notice is received by the person.

(B) C(,)MPR()MISE, MODIFICATION, OR REMISSION OF ADMINIS-
TRATIVE PENALTY.—The Administrator may compromise, modify,
or remit, with or without conditions, any administrative penalty
that may be imposed under this subsection.

(3) FIELD CITATION PROGRAM.—

(A) INn GENERAL.—The Administrator may implement, after
consultation with the Attorney General and the States, a field cita-
tion program through regulations establishing appropriate minor
violations for which field citations assessing civil penalties not to
exceed $5,000 per day of violation may be issued by officers or
employees designated by the Administrator.

(B) ELECTION TO PAY OR REQUEST HEARING.—Any person to
whom a field ecitation is assessed may, within a reasonable time
as prescribed by the Administrator by regulation, elect to pay the
penalty assessment or to request a hearing on the field citation.
If a request for a hearing is not made within the time specified
in the regulation, the penalty assessment in the field citation shall
be final. Such a hearing shall not be subject to section 554 or 556
of title 5, but shall provide a reasonable opportunity to be heard

and to present evidence.
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(C) NO DEFENSE TO FURTHER ENFORCEMENT.—Payment of a
civil penalty required by a field citation shall not be a defense to
further enforcement by the United States or a State to correct a
violation, or to assess the statutory maximum penalty pursuant to
other authorities in this division, if the violation continues.

(4) JUDICIAL REVIEW.—

(A) IN GENERAL.—Any person against which a civil penalty is
assessed under paragraph (3) or to which an administrative pen-
alty order is issued under paragraph (1) may seek review of the
assessment in the United States District Court for the District of
Columbia or for the district in which the violation is alleged to
have occurred, in which the person resides, or where the person’s
prineipal place of business is located, by filing in the court within
30 days after the date on which the administrative penalty order
becomes final under paragraph (2), the assessment becomes final
under paragraph (3), or a final decision following a hearing under
paragraph (3) is rendered, and by simultancously sending a copy
of the filing by certified mail to the Administrator and the Attor-
ney General.

(B) RECORD.—Within 30 days after the date of a filing under
subparagraph (A), the Administrator shall file in the court a cer-
tified copy, or certified index, as appropriate, of the record on
which the administrative penalty order or assessment was issued.

(C) ScorE OF REVIEW.—The court shall not set aside or re-
mand the order or assessment unless there is not substantial evi-
dence in the record, taken as a whole, to support the finding of
a violation or unless the order or penalty assessment constitutes
an abuse of discretion.

(D) NO OTHER JUDICIAL REVIEW.—An order or penalty assess-
ment described in subparagraph (A) shall not be subject to review

by any court except as provided in this paragraph.

(E) RECOVERY OF CIVIL PENALTIES.—In any proceeding under
this paragraph, the United States may seek to recover civil pen-
alties ordered or assessed under this section.

(5) FAILURE TO PAY ASSESSMENT OR COMPLY WITH ADMINISTRA-

TIVE ORDER.—

(A) IN GENERAL.—If any person fails to pay an assessment of
a civil penalty or fails to comply with an administrative penalty
order—

(i) after the order or assessment has become final; or
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(ii) after a court in an action brought under paragraph (4)
has entered a final judgment in favor of the Administrator;
the Administrator shall request the Attorney General to bring a
civil action in an appropriate United States district court to en-
force the order or to recover the amount ordered or assessed (plus
interest at rates established pursuant to section 6621(a)(2) of the
Internal Revenue Code of 1986 (26 U.S.C. 6621(a)(2)) from the
date of the final order or decision or the date of the final jude-
ment, as the case may be).
(B) X’YALIDITY, AMOUNT, AND APPROPRIATENESS NOT SUBJECT
TO REVIEW.—In a civil action under subparagraph (A), the valid-
ity, amount, and appropriateness of the order or assessment shall

not be subject to review.

(C) ENFORCEMENT EXPENSES.—Any person that fails to pay
on a timely basis a civil penalty ordered or assessed under this
section shall be required to pay, in addition to the civil penalty
and interest, the enforcement expenses of the United States, in-
cluding attorney’s fees and costs incurred by the United States for
collection proceedings and a quarterly nonpayment penalty for
each quarter during which the failure to pay persists. The non-
payment penalty shall be 10 percent of the aggregate amount of

the person’s outstanding penalties and nonpayment penalties ac-

crued as of the beginning of each such quarter.

(f) PENALTY ASSESSMENT CRITERIA.—

(1) FacTors.—In determining the amount of any civil penalty to be
assessed under this section, the Administrator or the court, as appro-

priate, shall take into consideration (in addition to such other factors

as justice may require)

(A) the size of the business;

(B) the economie impact of the eivil penalty on the business;

(C) the violator’s full compliance history and good faith efforts
to comply;

(D) the duration of the violation as established by any credible
evidence (including evidence other than the applicable test meth-
od);

(E) payment by the violator of penalties previously assessed for
the same violation;

(F') the economie benefit of noncompliance; and

(G) the seriousness of the violation.

(2) LamrtATION.—The court shall not assess a penalty for non-

compliance with an administrative subpoena under section 20302(a) of
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this title, or an action under section 21114 of this title, where the vio-
lator had sufficient cause to violate or fail or refuse to comply with the
subpoena or action.

(3) CIVIL PENALTY FOR EACH DAY OF VIOLATION.—A ecivil penalty
may be assessed for each day of violation. For purposes of determining
the number of days of violation for which a civil penalty may be as-
sessed under subsection (¢) or (e)(1) or section 20304(b) of this title,
where the Administrator or an air pollution control agency has notified
the source of the violation, and the plaintiff makes a prima facie show-
ing that the conduct or events giving rise to the violation are likely to
have continued or recurred past the date of notice, the days of violation
shall be presumed to include the date of the notice and each day there-
after until the violator establishes that continuous compliance has been
achieved, except to the extent that the violator can prove by a prepon-
derance of the evidence that there were intervening days during which

no violation occurred or that the violation was not continuing in nature.

(2) AWARDS.—

(1) IN GENERAL.—The Administrator may pay an award, not to ex-
ceed $10,000, to any person that furnishes information or services that
lead to a eriminal conviction or a judicial or administrative civil penalty
for any violation of this subdivision or subdivision 1, 5, 6, or 7 enforeed

under this section.

(2) AVAILABILITY OF APPROPRIATIONS.—A payment under para-
eraph (1) is subject to available appropriations for such payments as
provided in annual appropriation Acts.

(3) INBELIGIBILITY OF GOVERNMENT OFFICERS AND EMPLOYEES.—
Any officer or employee of the United States or any State or local gov-
ernment who furnishes information or renders service in the perform-
ance of an official duty is ineligible for payment under this subsection.

(4) ADDITIONAL CRITERIA.—The Administrator may, by regulation,
preseribe additional eriteria for eligibility for an award under this sub-

section.

(h) SETTLEMENTS; PUBLIC PARTICIPATION.—

(1) OPPORTUNITY TO COMMENT.—At least 30 days before a consent
order or settlement agreement of any kind under this division to which
the United States is a party (other than an enforcement action under
this section, section 21119 of this title, or subdivision 3, whether or
not involving civil or eriminal penalties, or judgments subject to De-
partment of Justice policy on publie participation) is final or filed with

a court, the Administrator shall provide a reasonable opportunity by
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notice in the Federal Register to persons that are not named as parties
or intervenors to the action or matter to comment in writing.
(2) CONSIDERATION OF COMMENTS; WITHHOLDING OR WITHDRAWAL
OF CONSENT.—The Administrator or the Attorney General, as appro-
priate—
(A) shall promptly consider any such written comments; and
(B) may withdraw or withhold consent to the proposed order or
agreement if the comments disclose facts or considerations that in-
dicate that consent is inappropriate, improper, inadequate, or in-
consistent with the requirements of this division.
(3) EFFECT OF SUBSECTION.—Nothing in this subsection shall apply
to civil or eriminal penalties under this division.
§21114. Recordkeeping, inspections, monitoring, and entry
(a) AUTHORITY OF ADMINISTRATOR OR AUTHORIZED REPRESENTA-

TIVE.

(1) PurrosEs.—The Administrator may take the actions described
in paragraph (2) for the purpose of—
(A) developing or assisting in the development of—
(i) any implementation plan under section 21110 or
21111(d) of this title;
(i1) any standard of performance under section 21111 of
this title;
(iii) any emission standard under section 21112 of this
title; or
(iv) any regulation of solid waste combustion under section
21128 of this title;
(B) determining whether any person is in violation of any such
standard or any requirement of such a plan; or
(C) carrying out any provision of this division (except a provi-
sion of subdivision 3 with respect to a manufacturer of new motor

vehicles or new motor vehicle engines).

(2) Actions.—For any of the purposes stated in paragraph (1)—

(A) the Administrator may require any person that owns or op-
erates any emission source, that manufactures emission control
equipment or process equipment, that the Administrator believes
may have information necessary for the purposes set forth in this
subsection, or that is subject to any requirement of this division
(other than a manufacturer subject to the provisions of section
22106(c) or 22108 of this title with respect to a provision of sub-

division 3) on a one-time, periodic, or continuous basis to—
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(i) establish and maintain such records as the Adminis-
trator may reasonably require;

(i1) make such reports as the Administrator may reason-
ably require;

(iii) install, use, and maintain such monitoring equipment,
and use such audit procedures, or methods, as the Adminis-
trator may reasonably require;

(iv) sample such emissions (in accordance with such proce-
dures or methods, at such locations, at such intervals, during
such periods and in such manner as the Administrator shall
prescribe);

(v) keep records on control equipment parameters, produc-
tion variables or other indirect data when direct monitoring
of emissions is impractical;

(vi) submit compliance certifications in accordance with
paragraph (3); and

(vii) provide such other information as the Administrator
may reasonably require; and

(B) the Administrator or an authorized representative of the
Administrator, on presentation of his or her credentials—

(1) shall have a right of entry to, on, or through any prem-
ises of a person deseribed in subparagraph (A) or in which
any records required to be maintained under subparagraph
(A) are located; and

(i) may at reasonable times have access to and copy any
records, inspect any monitoring equipment or method re-
quired under subparagraph (A), and sample any emissions
that a person is required to sample under subparagraph (A).

(3) ENHANCED MONITORING; SUBMISSION OF COMPLIANCE CERTIFI-

CATIONS.

(A) IN GENERAL.—The Administrator shall, in the case of any
person that is the owner or operator of a major stationary source,
and may, in the case of any other person, require enhanced mon-
itoring and submission of compliance certifications.

(B) COMPLIANCE CERTIFICATIONS.

A compliance certification

shall include:
(i) identification of the applicable requirement that is the
basis of the certification;
(i1) the method used for determining the compliance status
of the source;

(iii) the compliance status;
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(iv) whether complianee is continuous or intermittent; and
(v) such other facts as the Administrator may require.

(C) EFFECT OF SUBMISSION OF COMPLIANCE CERTIFICATE.

Submission of a compliance certification shall in no way limit the
Administrator’s authorities to investigate or otherwise implement

this division.

(D) REGULATIONS.—The Administrator shall promulgate regu-
lations to provide guidance and to implement this paragraph.
(b) STATE ENFORCEMENT.—

(1) IN GENERAL.—A State may develop and submit to the Adminis-
trator a procedure for carrying out this section in the State. If the Ad-
ministrator finds that the State procedure is adequate, the Adminis-
trator may delegate to the State any authority that the Administrator
has to carry out this section.

(2) EFFECT OF SUBSECTION.—Nothing in this subsection precludes
the Administrator from carrying out this section in a State.

(¢) PUBLIC AVAILABILITY OF RECORDS, REPORTS, AND INFORMATION.—

(1) IN GENERAL.—Except as provided in paragraph (2), any records,
reports or information obtained under subsection (a) shall be available

to the public.

(2) TRADE SECRETS.—On a showing satisfactory to the Adminis-
trator by any person that records, reports, or information, or any par-
ticular part thereof (other than emission data), to which the Adminis-
trator has access under this section, if made publie, would divulge
methods or processes entitled to protection as trade secrets of the per-
son, the Administrator shall consider the record, report, or information
or particular part thereof confidential in accordance with section 1905
of title 18, except that the record, report, or information may be dis-
closed to other officers, employees, or authorized representatives of the
United States concerned with carrying out this division or when rel-
evant in any proceeding under this division.

(d) Nor1ice orF PROPOSED ENTRY, INSPECTION, OR MONITORING.—

(1) IN GENERAL.

In the case of any emission standard or limitation
or other requirement that is adopted by a State as part of an applica-
ble implementation plan, before carrying out an entry, inspection, or
monitoring under subsection (a)(2)(B) with respect to the emission
standard, limitation, or other requirement, the Administrator (or the
Administrator’s representative) shall provide the State air pollution
control agency with reasonable prior notice of that action, indicating

the purpose of the action.
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(2) PROIIBITION OF USE OF INFORMATION TO INFORM AFFECTED
PERSON.—No State air pollution control agency that receives mnotice
under paragraph (1) of an action proposed to be taken may use the
information contained in the notice to inform the person whose prop-
erty is proposed to be affected of the proposed action. If the Adminis-
trator has a reasonable basis for believing that a State air pollution
control agency is so using or will so use such information, notice to
the State air pollution control agency under paragraph (1) is not re-
quired until such time as the Administrator determines that the State
air pollution control agency will no longer so use information contained
in a notice under paragraph (1).

(3) EFFECT OF SECTION.—Nothing in this section shall be construed
to require notification to any State air pollution control ageney of any
action taken by the Administrator with respect to any standard, limita-
tion, or other requirement that is not part of an applicable implementa-
tion plan or that was promulgated by the Administrator under section
21110(¢) of this title.

(4) EFFECT OF SUBSECTION.—Nothing in this subsection shall be
construed to provide that any failure of the Administrator to comply
with the requirements of this subsection shall be a defense in any en-
forcement action brought by the Administrator or shall make inadmis-
sible as evidence in any such action any information or material ob-
tained notwithstanding the failure to comply with those requirements.

§21115. International air pollution
(a) ENDANGERMENT OF PuBLIC HEALTOH OR WELFARE IN KFOREIGN

COUNTRIES FrROM POLLUTION EMITTED IN UNITED STATES.—Whenever

the Administrator, on receipt of reports, surveys, or studies from any duly
constituted international agency, has reason to believe that any air pollutant
or pollutants emitted in the United States cause or contribute to air pollu-
tion that may reasonably be anticipated to endanger public health or welfare
in a foreign country or whenever the Secretary of State requests the Admin-
istrator to do so with respect to such pollution that the Secretary of State
alleges is of such a nature, the Administrator shall give formal notification
thereof to the Governor of the State in which the emissions originate.

(b) PREVENTION OR ELIMINATION OF ENDANGERMENT.—The notice of
the Administrator shall be deemed to be a finding under section
21110(a)(3)(H)(ii) of this title that requires a plan revision with respect to
so much of the applicable implementation plan as is inadequate to prevent
or eliminate the endangerment described in subsection (a). Any foreign

country so affected by the emission of the pollutant or pollutants shall be
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invited to appear at any public hearing associated with any revision of the
appropriate portion of the applicable implementation plan.

(¢) RECIPROCITY.—This section shall apply only to a foreign country that
the Administrator determines has given the United States essentially the
same rights with respect to the prevention or control of air pollution occur-

ring in that country as is given that country by this section.

(d) RECOMMENDATIONS.—Recommendations issued following any abate-
ment conference conducted prior to August 7, 1977, shall remain in effect
with respect to any pollutant for which no NAAQS has been established
under section 21109 of this title unless the Administrator, after consultation
with all agencies that were party to the conference, rescinds any such rec-
ommendation on grounds of obsolescence.
§21116. Retention of State authority

(a) IN GENERAL.—Except as otherwise provided in subsections (c¢), (e),
and (f) of section 119 of the Clean Air Act (42 U.S.C. 1857¢-10) (as in
effect before August 7, 1977) and in sections 22109, 22111(d)(4), and
22304 of this title, and subject to subsection (b), nothing in this division

shall preclude or deny the right of any State or political subdivision thereof

to adopt or enforce
(1) any standard or limitation respecting emissions of air pollutants;
or
(2) any requirement respecting control or abatement of air pollution.
(b) STRINGENCY.—If an emission standard or limitation is in effect under
an applicable implementation plan or under section 21111 or 21112 of this
title, a State or political subdivision may not adopt or enforce any emission
standard or limitation that is less stringent than the standard or limitation
under the plan or section.
§21117. Advisory committees

(a) ESTABLISHMENT.—The Administrator shall from time to time estab-

lish advisory committees
(1) to obtain assistance in the development and implementation of
this division, including air quality criteria, recommended control tech-
niques, standards, research and development; and
(2) to encourage continued efforts on the part of industry to improve
air quality and to develop economically feasible methods for the control
and abatement of air pollution.

(b) MEMBERsHIP.—Committee members shall include persons who are
knowledgeable concerning air quality from the standpoint of health, welfare,
economics, or technology.

(¢) COMPENSATION.—The members of any advisory committee appointed

pursuant to this division who are not officers or employees of the United
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States while attending conferences or meetings or while otherwise serving
at the request of the Administrator shall be entitled to receive compensation
at a rate to be fixed by the Administrator, but not exceeding $100 per diem,
including traveltime, and while away from their homes or regular places of
business they may be allowed travel expenses, including per diem in lieu of
subsistence, as authorized by section 5703 of title 5 for persons in the Gov-
ernment service employed intermittently.

(d) CoONSULTATION.—The Administrator shall, to the maximum extent
practicable within the time provided, consult with appropriate advisory com-
mittees, independence experts, and Federal departments and agencies be-
fore—

(1) issuing eriteria for an air pollutant under section 21108(a)(2) of
this title;

(2) publishing any list under section 21111(b)(1) or 21112(b)(1) of
this title;

(3) publishing any standard under section 21111 or 21112 of this
title; or

(4) publishing any regulation under section 22102(a) of this title.

§21118. Control of pollution from Federal facilities

(a) GENERAL COMPLIANCE.—

(1) IN GENERAL.—Each department, agency, and instrumentality of
the executive, legislative, and judicial branches of the Federal Govern-
ment—

(A) having jurisdiction over any property or facility; or
(B) engaged in any activity resulting, or which may result, in
the discharge of air pollutants;
and each officer, agent, or employee thereof, shall be subject to, and
comply with, all Federal, State, interstate, and local requirements, ad-
ministrative authority, and process and sanctions respecting the control
and abatement of air pollution in the same manner and to the same

extent as any nongovernmental entity.

(2) AppricABILITY.—Paragraph (1) shall apply-

(A) to any requirement whether substantive or procedural (in-

cluding any recordkeeping or reporting requirement, any require-
ment respecting permits, and any other requirement);

(B) to any requirement to pay a fee or charge imposed by any
State or local agency to defray the costs of its air pollution regu-
latory program;

(C) to the exercise of any Federal, State, or local administrative

authority; and
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(D) to any process and sanction, whether enforced in Federal,
State, or local courts or in any other manner.

(3) ImMmUNITY.—This subsection shall apply notwithstanding any im-
munity of agencies, officers, agents, or employees described in para-
eraph (1) under any law or rule of law.

(4) PERSONAL LIABILITY.—No officer, agent, or employee of the
United States shall be personally liable for any civil penalty for which

he or she is not otherwise liable.
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(b) EXEMPTIONS.

(1) EXEMPTION OF PARTICULAR EMISSION SOURCES.

(A) IN GENERAL.—The President may exempt any emission
source of any department, agency, or instrumentality in the execu-
tive branch from compliance with a requirement described in sub-
section (a) if the President determines it to be in the paramount
interest of the United States to do so, except that—
(i) no exemption may be granted from section 21111 of
this title; and
(i1) an exemption from section 21112 of this title may be
granted only in accordance with subsection (1)(4) of that sec-
tion.

(B) LACK OF APPROPRIATION.—No exemption under subpara-
graph (A) shall be granted due to lack of appropriation unless the
President specifically requests such an appropriation as a part of
the budgetary process and Congress fails to make available the re-
quested appropriation.

(C) EXEMPTION PERIOD.—Any exemption under subparagraph
(A) shall be for a period of not more than one year, but additional
exemptions may be granted for periods of not more than one year

on the President’s making a new determination.

(2) EXEMPTION OF WEAPONRY, EQUIPMENT, ATRCRAFT, VEHICLES,

OR OTHER CLASSES OR CATEGORIES OF PROPERTY.—

(A) IN GENERAL.—The President may, if the President deter-
mines it to be in the paramount interest of the United States to
do so, issue regulations exempting from compliance with the re-
quirements of this section any weaponry, equipment, airceraft, vehi-
cles, or other classes or categories of property that are owned or
operated by the Armed Forces of the United States (including the
Coast Guard) or by the National Guard of any State and that are
uniquely military in nature.

(B) RECONSIDERATION.—The President shall reconsider the

need for such regulations at 3-year intervals.
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(3) REPORTS.

The President shall report each January to Congress
all exemptions from the requirements of this section granted during the
preceding calendar year, together with the President’s reason for grant-

ing each such exemption.

(¢) GOVERNMENT VEHICLES.—Each department, agency, and instrumen-
tality of the executive, legislative, and judicial branches of the Federal Gov-
ernment shall comply with all applicable provisions of a valid inspection and
maintenance program established under subchapter II or IIT of chapter 215
except for such vehicles as are considered military tactical vehicles.

(d) VEHICLES OPERATED ON FEDERAL INSTALLATIONS.

(1) IN GENERAL.—Each department, agency, and instrumentality of
the executive, legislative, and judicial branches of the Federal Govern-
ment having jurisdiction over any property or facility shall require all
employees that operate a motor vehicle on the property or facility to
furnish proof of compliance with the applicable requirements of any ve-
hicle inspection and maintenance program established under subchapter
IT or IIT of chapter 215 for the State in which the property or facility
is located (without regard to whether the vehicle is registered in the
State).

(2) PROOF OF COMPLIANCE.—A department, agency, and instrumen-
tality shall use one of the following methods to establish proof of com-
pliance with paragraph (1):

(A) Presentation by the vehicle owner of a valid certificate of
compliance from the vehicle inspection and maintenance program.

(B) Presentation by the vehicle owner of proof of vehicle reg-
istration within the geographic area covered by the vehicle inspec-
tion and maintenance program (except for any program whose en-
forcement mechanism is not through the denial of vehicle registra-
tion).

(C) Another method approved by the vehicle inspection and
maintenance program administrator.

§21119. Noncompliance penalty
(a) DEFINITION OF OPERATOR.—In this section:

(1) IN GENERAL.—The term “operator” includes any person who is

a part of senior management personnel or is a corporate officer.

(2) EXCLUSIONS.

Except in the case of a knowing and willful viola-
tion, the term “operator” does not include any person who is a station-
ary engineer or technician responsible for the operation, maintenance,
repair, or monitoring of equipment and facilities and who often has su-
pervisory and training duties but who is not a part of senior manage-

ment personnel and not a corporate officer.
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(b) ASSESSMENT AND COLLECTION.—
(1) IN GENERAL.—

(A) REGULATIONS.—After notice and opportunity for a public
hearing, the Administrator shall promulgate regulations requiring
the assessment and collection of a noncompliance penalty against
a person deseribed in paragraph (2)(A).

(B) DELEGATION OF AUTHORITY TO A STATE.—
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(1) IN GENERAL.—A State may develop and submit to the
Administrator a plan for carrying out this section in the
State. If the Administrator finds that the State plan meets
the requirements of this section, the Administrator may dele-
gate to the State any authority that the Administrator has
to carry out this section.

(11) AUTHORITY OF THE ADMINISTRATOR.—Notwithstand-
ing a delegation to a State under clause (i), the Adminis-
trator may carry out this section in the State under the cir-

cumstances described in subsection (¢)(2)(B).

(2) AUTHORITY.—

(A) ASSESSMENT AND COLLECTION.—

(i) IN GENERAL.—Exeept as provided in subparagraph (B)
or (C), a State to which authority has been delegated under
paragraph (1) or the Administrator shall assess and collect a
noncompliance penalty against every person that owns or op-
erates—

(I) a major stationary source (other than a primary
nonferrous smelter that received a primary nonferrous
smelter order under section 119 of the Clean Air Act (42
U.S.C. 7419) (as in effect before the date of repeal of
that section)) that is not in compliance with any emis-
sion limitation, emission standard, or compliance sched-
ule under any applicable implementation plan (whether
or not the source is subject to a Federal or State consent
decree);

(II) a stationary source that is not in compliance with
an emission limitation, emission standard, standard of
performanece, or other requirement established under sec-
tion 20303, 21111, 21112, or 21309 of this title;

(ITI) a stationary source that is not in compliance with
any requirement of subdivision 5, 6, or 7; or

(IV) any source described in subelause (I), (II), or

(ITIT) (for which an extension, order, or suspension de-
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scribed in subparagraph (B) or a Federal or State con-
sent decree is in effect) or a primary nonferrous smelter
that received a primary nonferrous smelter order under
section 119 of the Clean Air Act (42 U.S.C. 7419) (as
in effect before the date of repeal of that section) that
is not in compliance with any interim emission control
requirement or schedule of complianee under the exten-
sion, order, suspension, or consent decree.

(i1) CosTS.

For purposes of subsection (g)(1), in the case
of a penalty assessed with respect to a source described in
clause (1)(III), the costs deseribed in subsection (g)(1) shall
be the economiec value of noncompliance with the interim
emission control requirement or the remaining steps in the

schedule of compliance described in clause (i)(111).

(B) EXEMPTIONS IF FAILURE TO COMPLY IS DUE TO CERTAIN

EXTENSIONS, ORDERS, OR SUSPENSIONS.—

(1) IN GENERAL.

Notwithstanding the requirements of
subelauses (I) and (IT) of subparagraph (A)(i), the owner or
operator of any source shall be exempted from the duty to
pay a noncompliance penalty under those requirements with
respect to that source if, in accordance with the procedures
in subsection (¢)(5), the owner or operator demonstrates that
the failure of the source to comply with any such requirement
is due solely to—

(I) a conversion by the source from the burning of pe-
troleum products or natural gas, or both, as the perma-
nent primary energy source to the burning of coal pursu-
ant to an order under section 113(d)(5) of the Clean Air
Act (42 U.S.C. 7413(d)(5)) (as in effect before Novem-
ber 15, 1990) or section 119 of the Clean Air Act (42
U.S.C. 7419) (as in effect before August 7, 1977);

(IT) in the case of a coal-burning source granted an
extension under the second sentence of section 119(¢)(1)
of the Clean Air Act (42 U.S.C. 1857¢-10(¢)(1)) (as in
effect before August 7, 1977), a prohibition from using
petroleum produects or natural gas or both, by reason of
an order under subsections (a) and (b) of section 2 of
the Energy Supply and Environmental Coordination Act
of 1974 (15 U.S.C. 792) or under any legislation that

supersedes those subsections;
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(ITI) the use of innovative technology sanctioned by an
enforcement order under section 113(d)(4) of the Clean
Air Act (42 U.S.C. 7413(d)(4)) (as in effect before No-
vember 15, 1990);

(IV) an inability to comply with any such requirement,
for which inability the source received an order under
section 113(d) of the Clean Air Act (42 U.S.C. 7413(d))
(as in effect before November 15, 1990) or an order
under section 113 of the Clean Air Act (42 U.S.C. 7413)
(as in effect before August 7, 1977) that has the effect
of permitting a delay or violation of any requirement of
this division (including a requirement of an applicable
implementation plan), which inability results from rea-
sons entirely beyvond the control of the owner or operator
of the source or of any entity controlling, controlled by,
or under common control with the owner or operator of
the source; or

(V) the conditions by reason of which a temporary
emergency suspension is authorized under subsection (d)
or (e) of section 21110 of this title.

(i1) CESSATION OF EFFECTIVENESS.—An exemption under
this subparagraph shall cease to be effective if the source fails
to comply with the interim emission control requirements or
schedules of compliance (including inerements of progress)
under any such extension, order, or suspension.

((‘) EXEMPTION IF FAILURE TO COMPLY IS DE MINIMIS IN NA-
TURE AND IN DURATION.—The Administrator may, after notice
and opportunity for public hearing, exempt any source from the
requirements of this section with respect to a particular instance
of noncompliance if the Administrator finds that the instance of
noncompliance is de minimis in nature and in duration.

(¢) CONTENTS OF REGULATIONS.

Regulations under subsection (b)
shall—

(1) permit the assessment and collection of a penalty by a State if
the State has a delegation of authority in effect under subsection
(b)(M)(B)();

(2) provide for the assessment and collection of a penalty by the Ad-
ministrator, if—

(A) a State does not have a delegation of authority in effect

under subsection (b)(1)(B)(i); or
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(B) a State has such a delegation in effect but fails with respect
to any particular person or source to assess or collect the penalty
in accordance with the requirements of this section;

(3) require a State, or if a State fails to do so, the Administrator,
to give a brief but reasonably specific notice of noncompliance under
this section to each person deseribed in subsection (b)(2)(A)(i) with re-
spect to each source owned or operated by the person that is not in
compliance as provided in subsection (b) not later than 30 days after
the discovery of the noncompliance;

(4) require each person to which notice is given under paragraph (3)
to—

(A) calculate the amount of the penalty owed (determined in ac-
cordance with subsection (g)(1)) and the schedule of payments
(determined in accordance with subsection (2)(2)) for each such
source and, within 45 days after the issuance of the notice or after
the denial of a petition under subparagraph (B), to submit that
calculation and proposed schedule, together with the information
necessary for an independent verification of the caleculation, to the
State and to the Administrator; or

(B) submit a petition, within 45 days after the issuance of the
notice, challenging the notice or alleging entitlement to an exemp-
tion under subsection (b)(2)(B) with respect to a particular
source;

(5) require the Administrator to provide a hearing on the record
(within the meaning of subchapter II of chapter 5 of title 5) and to
make a decision on the petition (including findings of fact and conclu-
sions of law) not later than 90 days after the receipt of any petition
under paragraph (4)(B), unless the State agrees to provide a hearing
that is substantially similar to such a hearing on the record and to
make a decision on the petition (including findings and conclusions)
within the 90-day period;

(6)(A) authorize the Administrator on the Administrator’s initiative
to review the decision of the State under paragraph (5) and disapprove
the decision if it is not in accordance with the requirements of this sec-
tion; and

(B) on petition for such a review, require the Administrator to do
so not later than 60 days after receipt of the petition, notice, and pub-
lic hearing and a showing by the petitioner that the State decision
under paragraph (5) is not in accordance with the requirements of this

section;
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(7) require payment, in accordance with subsections (f) and (g), of
the penalty by each person to which notice of noncompliance is given
under paragraph (3) with respect to each noncomplying source for
which the notice is given unless there has been a final determination
eranting a petition under paragraph (4)(B) with respect to the source;
(8) authorize a State or the Administrator to adjust (and from time
to time to readjust) the amount of the penalty assessment calculated
or the payment schedule proposed by an owner or operator under para-
graph (4) if the Administrator finds, after notice and opportunity for
a hearing on the record, that the penalty or schedule does not meet

the requirements of this section; and
(9) require a final adjustment of the penalty within 180 days after

a source comes into compliance in accordance with subsection (2)(3).

(d) NONCOMPLIANCE PENALTY ESTABLISHED BY A STATE.—

(1) NOTICE.

In any case in which a State establishes a noncompli-
ance penalty under this section, the State shall provide notice of the
noncompliance penalty to the Administrator.

(2) APPLICABILITY.—A noncompliance penalty established by a
State under this section shall apply unless the Administrator, within
90 days after the date of receipt of notice of the State penalty assess-
ment under this section, objects in writing to the amount of the penalty
as less than would be required to comply with guidelines established
by the Administrator.

(3) OBJECTION.—If the Administrator objects, the Administrator
shall immediately establish a substitute noncompliance penalty applica-

ble to the source.

(e) CONTRACT TO ASSIST IN DETERMINING AMOUNT OF PENALTY AS-

SESSMENT OR PAYMENT SCHEDULE.—

(1) IN GENERAL.

If the owner or operator of any stationary source
to which a notice is issued under subsection (¢)(3)—
(A)(i) does mnot submit a timely petition under subsection
(e)(4)(B); or
(i1) submits a petition under subsection (¢)(4)(B) that is denied;
and
(B) fails to submit a calculation of the penalty assessment, a
schedule for payment, and the information necessary for independ-
ent verification of the caleculation;
the State (or the Administrator, as the case may be) may enter into
a contract with any person that has no financial interest in the owner
or operator of the source (or in any person controlling, controlled by,

or under common control with the source) to assist in determining the
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amount of the penalty assessment or payment schedule with respect to
the source.

(2) Cost.—The cost of carrying out a contract under paragraph (1)
may be added to the penalty to be assessed against the owner or opera-
tor of the source.

(f) PAYMENT.—AIl penalties assessed by the Administrator under this
section shall be paid to the Treasury. All penalties assessed by a State
under this section shall be paid to the State.

(g) AMOUNT OF PENALTY.—

(1) AMOUNT.—

(A) In GENERAL.—The amount of the penalty that shall be as-
sessed and collected with respect to any source under this section
shall be equal to—

(i) the amount determined in accordance with regulations
promulgated by the Administrator under subsection (b),
which is not less than the economic value that a delay in com-
pliance may have for the owner of the source, including—

(I) the quarterly equivalent of the capital costs of com-
pliance and debt service over a normal amortization pe-
riod, not to exceed 10 years;

(IT) operation and maintenance costs forgone as a re-
sult of noncompliance; and

(ITI) any additional economic value that such a delay
may have for the owner or operator of the source; minus

(i1) the amount of any expenditure made by the owner or
operator of the source during any such quarter for the pur-
pose of bringing the source into, and maintaining compliance
with, the requirement, to the extent that the expenditure is
not taken into account in the calculation of the penalty under
clause (1).

(B) SUBTRACTION OF EXPENDITURE.—To the extent that any
expenditure under subparagraph (A)(ii) made during any quarter
is not subtracted for that quarter from the costs under subpara-
graph (A)(i), the expenditure may be subtracted for any subse-
quent quarter from those costs.

(C) MINIMUM AMOUNT.—In no event shall the amount paid be
less than the quarterly payment minus the amount attributed to
actual cost of construction.

(2) PAYMENT IN INSTALLMENTS.—

(A) DEFINITION OF PERIOD OF COVERED NONCOMPLIANCE.—

In this paragraph, the term ‘“period of covered noncompliance”
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means the period that begins on the date of issuance of a notice
of noncompliance under subsection (¢)(3) and ending on the date
on which the source comes into (or for the purpose of establishing
the schedule of payments, is estimated to come into) compliance

with the requirement.

(B) IN GENERAL.—The assessed penalty required under this
section shall be paid in quarterly installments for the period of
covered noncompliance. All quarterly payments (determined with-
out regard to any adjustment or any subtraction under paragraph
(1)(A)(i1)) after the first payment shall be equal.

(C) FIrsT PAYMENT.—The first payment shall be due on the
date that is 6 months after the date of issuance of the notice of
noncompliance under subsection (b)(3) with respect to any source.
The first payment shall be in the amount of the quarterly install-
ment for the upcoming quarter, plus the amount owed for any pre-
ceding period within the period of covered noncompliance for the

source.

(3) REVIEW OF ACTUAL EXPENDITURES.—On making a determina-
tion that a source with respect to which a penalty has been paid under
this section is in compliance and is maintaining compliance with the
applicable requirement, a State (or the Administrator as the case may

be) shall—

(A) review the actual expenditures made by the owner or opera-
tor of the source for the purpose of attaining and maintaining
compliance; and

(B) within 180 days after the source comes into compliance

(1) provide reimbursement with interest (to be paid by the
State or Secretary of the Treasury, as the case may be) at
appropriate prevailing rates (as determined by the Secretary
of the Treasury) for any overpayment by the owner or opera-
tor; or

(i1) assess and collect an additional payment with interest
at appropriate prevailing rates (as determined by the See-
retary of the Treasury) for any underpayment by the owner

or opemtor.

(4) QUARTERLY NONPAYMENT PENALTY.—An owner or operator
that fails to pay the amount of any penalty with respect to any source
under this section on a timely basis shall be required to pay in addition
a quarterly nonpayment penalty for each quarter during which the fail-
ure to pay persists. The nonpayment penalty shall be in an amount

equal to 20 percent of the ageregate amount of the owner or operator’s
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penalties and nonpayment penalties with respect to the source that are
unpaid as of the beginning of the quarter.

(h) JupiciAL REVIEW.—Any action pursuant to this section, including
any objection of the Administrator under subsection (d)(3), shall be consid-
ered a final action for purposes of judicial review of any penalty under sec-
tion 21113 of this title.

(i) OTHER ORDERS, PAYMENTS, SANCTIONS, OR REQUIREMENTS.—Any

orders, payments, sanctions, or other requirements under this section shall
be in addition to any other permits, orders, payments, sanctions, or other
requirements established under this division and shall in no way affect any
civil or eriminal enforcement proceedings brought under any provision of
this division or State or local law.

() MORE STRINGENT EMISSION LIMITATIONS OR OTHER REQUIRE-
MENTS.—In the case of any emission limitation or other requirement ap-
proved or promulgated by the Administrator under this division after Au-
gust 7, 1977, that is more stringent than the emission limitation or require-
ment for the source in effect prior to such approval or promulgation, if any,
or where there was no emission limitation or requirement approved or pro-
mulgated before August 7, 1977, the date for imposition of the noncompli-
ance penalty under this section shall be the date on which the source is re-
quired to be in full compliance with the emission limitation or requirement,
but in no event later than 3 years after the approval or promulgation of
the emission limitation or requirement.

(k) DETERMINATION OF NUMBER OF DAYS.—For purposes of determin-
ing the number of days of violation for which an assessment may be made
under this section, where the Administrator or an air pollution control agen-
¢y has notified the source of the violation, and the plaintiff makes a prima
facie showing that the conduct or events giving rise to the violation are like-
Iy to have continued or recurred past the date of notice, the days of viola-
tion shall be presumed to include the date of the notice and each day there-
after until the violator establishes that continuous compliance has been
achieved, except to the extent that the violator can prove by a preponder-
ance of the evidence that there were intervening days during which no viola-
tion occurred or that the violation was not continuing in nature.

§21120. Consultation

(a) PROCESS.—In carrying out the requirements of this division requiring
applicable implementation plans to contain—

(1) any transportation controls, air quality maintenance plan re-
quirements, or preconstruction review of direct sources of air pollution;
or

(2) any measure described in chapter 213 or 215;
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a State shall provide a satisfactory process of consultation with general pur-
pose local governments, designated organizations of elected officials of local
governments, and any Federal land manager having authority over Federal

land to which the State plan applies, as part of the plan.

(b) REGULATIONS.—The process provided under subsection (a) shall be
in accordance with regulations promulgated by the Administrator to ensure
adequate consultation.

(¢) JUDICIAL REVIEW.—Only a general purpose unit of local government,
regional agency, or council of governments adversely affected by action of
the Administrator approving any portion of a plan deseribed in subsection
(a) may petition for judicial review of an action described in subsection (a)
on the basis of a violation of the requirements of this section.

§21121. Listing of certain unregulated pollutants

(a) RADIOACTIVE POLLUTANTS, CADMIUM, ARSENIC, AND POLYCYCLIC
ORGANIC MATTER.—

(1) REVIEW AND DETERMINATION.—After notice and opportunity for
public hearing, the Administrator shall review all available relevant in-
formation and determine whether emissions of radioactive pollutants
(including source material, special nuclear material, and byproduct ma-
terial), cadmium, arsenie, and polyeyelic organic matter into the ambi-
ent air will cause, or contribute to, air pollution that may reasonably
be anticipated to endanger public health.

(2) AFFIRMATIVE DETERMINATION.—If the Administrator makes an
affirmative determination with respect to a substance described in
paragraph (1), the Administrator, simultancously with the determina-
tion, shall—

(A) include the substance in the list published under section
21108(a)(1) or 21112(b)(1) of this title (in the case of a sub-
stance that, in the judegment of the Administrator, causes, or con-
tributes to, air pollution that may reasonably be anticipated to re-
sult in an increase in mortality or an increase in serious irrevers-
ible, or incapacitating reversible, illness);

(B) include each category of stationary sources emitting the
substance in significant amounts in the list published under sec-
tion 21111(b)(1) of this title, or take any combination of such ac-
tions; or

(C) take both such actions.

(b) REVISION AUTHORITY.—Nothing in subsection (a) shall be construed
to affect the authority of the Administrator to revise any list deseribed in
subsection (a) with respect to any substance (whether or not enumerated

in subsection (a)).
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(¢) SOURCE MATERIAL, SPECIAL NUCLEAR MATERIAL, AND BYPRODUCT

MATERIAL.—

(1) CoNsuLTATION.—DBefore listing any source material, special nu-
clear material, or byproduct material (or component or derivative there-
of) as provided in subsection (a), the Administrator shall consult with
the Nuclear Regulatory Commission.

(2) INTERAGENCY AGREEMENT.—Not later than 6 months after list-
ing any source material, special nuclear material, or byproduct material
(or component or derivative thereof), the Administrator and the Nu-
clear Regulatory Commission shall enter into an interagency agreement
with respect to sources and facilities that are under the jurisdietion of
the Nuclear Regulatory Commission. The agreement shall, to the maxi-
mum extent practicable eonsistent with this division, minimize duplica-
tion of effort and conserve administrative resources in the establish-
ment, implementation, and enforcement of emission limitations, stand-
ards of performance, and other requirements and authorities (sub-
stantive and procedural) under this division respecting the emission of
source material, special nuclear material, or byproduct material (and
components and derivatives thereof) from those sources or facilities.

(3) PUBLIC HEALTH AND SAFETY.—In case of any standard or emis-
sion limitation promulgated by the Administrator, under this division
or by any State (or the Administrator) under any applicable implemen-
tation plan under this division, if the Nuclear Regulatory Commission
determines, after notice and opportunity for public hearing that the ap-
plication of the standard or limitation to a source or facility under the
jurisdiction of the Nuclear Regulatory Commission would endanger
public health or safety, the standard or limitation shall not apply to
those facilities or sources unless the President determines otherwise

within 90 days after the date of the determination.

§21122. Stack heights

(a) DEFINITIONS.

In this section:

(1) DISPERSION TECHNIQUE.—The term ‘“‘dispersion technique’ in-
cludes any intermittent or supplemental control of an air pollutant
varying with atmospheric conditions.

(2) GOOD ENGINEERING PRACTICE.—

(A) IN GENERAL.—The term ‘“‘good engineering practice”, with
respect to the height of a stack at a source, means the height nec-
essary to ensure that emissions from the stack do not result in ex-
cessive concentrations of any air pollutant in the immediate vicin-

ity of the source as a result of atmospheric downwash, eddies, and
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wakes that may be created by the source itself, nearby structures,
or nearby terrain obstacles (as determined by the Administrator).

(B) LaMrraTioN.—For purposes of subparagraph (A), stack
height consistent with good engineering practice shall not exceed
21/ times the height of a source unless the owner or operator of
the source demonstrates, after notice and opportunity for public
hearing, to the satisfaction of the Administrator, that a greater
height is necessary as provided under subparagraph (A).

(b) HEIGHTS IN EXCESS OF GOOD ENGINEERING PRACTICE; OTHER DI1s-

PERSION TECIINIQUES.
(1) IN GENERAL.—The degree of emission limitation required for
control of any air pollutant under an applicable implementation plan

under this subdivision shall not be affected in any manner by-

(A) so much of the stack height of any source as exceeds good
engineering practice (as determined under regulations promulgated
by the Administrator); or

(B) any other dispersion technique.

(2) AppLicaBILITY.—Paragraph (1) shall not apply with respect to
stack heights in existence before December 31, 1970, or dispersion
techniques implemented before that date.

(3) EMISSION LIMITATION FOR CERTAIN COAL-FIRED STEAM ELEC-

TRIC GENERATING UNITS.

In establishing an emission limitation for
coal-fired steam electric generating units are subject to section 21118
of this title and that commenced operation before July 1, 1957, the ef-
fect of the entire stack height of stacks for which a construction con-
tract was awarded before February 8, 1974, may be taken into aec-
count.

(¢) LIMITATION.—In no event may the Administrator prohibit any in-
crease in any stack height or restrict in any manner the stack height of any

source.

(d) REGULATIONS.—After notice and opportunity for public hearing, the
Administrator shall promulgate regulations to carry out this section.
§21123. Assurance of adequacy of State plans

(a) STATE REVIEW OF IMPLEMENTATION PLANS TiAT RELATE TO

MaAJOR FUEL BURNING SOURCES.

Each State shall review the provisions
of its implementation plan that relate to major fuel burning sources and

shall determine

(1) the extent to which compliance with requirements of the imple-
mentation plan is dependent on the use by major fuel burning station-

ary sources of petroleum products or natural gas;
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(2) the extent to which the implementation plan may reasonably be
anticipated to be inadequate to meet the requirements of this division
in the State on a reliable and long-term basis by reason of its depend-
ence on the use of petroleum products or natural gas; and

(3) the extent to which compliance with the requirements of the im-
plementation plan is dependent on use of coal or coal derivatives that
is not loeally or regionally available.

(b) SUBMISSION TO ADMINISTRATOR.—Each State shall submit the re-
sults of its review and its determination under subsection (a) to the Admin-
istrator promptly on completion of the review.

(¢) PLAN REVISION.—

(1) REVISION.—The Administrator shall review the submissions of
the States under subsection (b) and shall require a State to revise its
implementation plan if, in the judgment of the Administrator, revision
is necessary to ensure that the implementation plan will be adequate
to ensure compliance with the requirements of this division in the State
on a reliable and long-term basis, taking into account the actual or po-
tential prohibitions on use of petroleum products or natural gas, or
both, under any other authority of law.

(2) CONSIDERATIONS; CONSULTATION.—Before requiring an imple-
mentation plan revision under this subsection with respect to any
State, the Administrator shall—

(A) take into account the report of the review conducted by the
State under paragraph (1); and
(B) consult with the Governor of the State respecting the re-
quired revision.
§21124. Measures to prevent economic disruption or unem-
ployment
(a) DEFINITION OF LOCALLY OR REGIONALLY AVAILABLE COAL OR

COAL DERIVATIVES.

In this section, the term “locally or regionally avail-
able coal or coal derivative” means coal or a coal derivative that is, or in
the judgment of a State or the Administrator can feasibly be, mined or pro-
duced in the local or regional area (as determined by the Administrator) in
which a major fuel burning stationary source is located.

(b) DETERMINATION THAT ACTION Is NECESSARY.—After notice and op-
portunity for a public hearing, the Governor of any State in which a major
fuel burning stationary source described in this subsection (or class or cat-
egory thereof) is located, the Administrator or the President (or a designee
of the President) may determine that action under subsection (¢) is nee-

essary to prevent or minimize significant local or regional economic disrup-
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tion or unemployment that would otherwise result from use by the source
(or class or category) of—
(1) coal or coal derivatives other than locally or regionally available
coal;
(2) petroleum produects;
(3) natural gas; or
(4) any combination of fuels described in paragraphs (1) to (3);
to comply with the requirements of a State implementation plan.
(¢) USE OF LOCALLY OR REGIONALLY AVAILABLE COAL OR COAL DE-

RIVATIVES To ComMPLY WITII IMPLEMENTATION PLAN REQUIREMENTS.

(1) IN GENERAL.—On a determination under subsection (b)—
(A) the Governor, with the written consent of the President or
a designee of the President;
(B) a designee of the President, with the written consent of the
rovernor; or
(C) the President;
may by regulation or order prohibit any such major fuel burning sta-
tionary source (or class or category thereof) from using fuels other
than locally or regionally available coal or coal derivatives to comply
with implementation plan requirements.
(2) CONSIDERATION OF FINAL COST.—In taking any action under
this subsection, the Governor, the President, or the President’s des-
ignee, as the case may be, shall take into account the final cost to the

consumer of such an action.

(d) CONTRACTS; SCHEDULES.
(1) IN GENERAL.—The Governor, in the case of an action under sub-
section (¢)(1)(A), or the Administrator, in the case of an action under
subparagraph (B) or (C) of subsection (¢)(1), shall, by regulation or
order, require each source to which the action applies to—

(A) enter into long-term contracts of at least 10 years in dura-
tion (except as the President or the President’s designee may
otherwise permit or require by regulation or order for good cause)
for supplies of regionally available coal or coal derivatives;

(B) enter into contracts 