TITLE 11—BANKRUPTCY

This title was enacted by Pub. L. 95-598, title I, §101, Nov. 6, 1978, 92 Stat. 2549
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101(25) ..
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502(b)(4) ..
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23(b), 95(b), (e), 526
f

5(f)
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11(a)(8)

29(a), 35(c)(4), 513, 516(4), 663, 714,
814, 828, 917, 1014
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641(5), 642(3), 643, 644(2), (1),
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727(a)(2) ..
727(a)(3) ..
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727(a)(5)
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727(c) ..
727(d), (e)
728 ...
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35(a)(1)
35(a)(2)
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110(a)(3)

110(c)
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96(c)
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96(a)(4)
107(d)(2)
107(d)(4)
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107(d)(5)
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110(e)(2)
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75(a)(1)
75(a)(3), (5)
75(a)(7)
75(a)(8)
75(a)(9)
75(a)(10)
75(a)(13)
72(b)

95(g)
11(2)(5)
23(g)
93()
107(c)(3)

93(n)

32(c)(1), (4)
32(c)(2)
32(c)(1), (3)
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32(c)(6)
32(c)(5)
32(a)
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1103(0)(3)
1103(c)(4) ...
1103(¢c)(5)
1103(d) ....
1104(a) .

1106(a)(2)
1106(a)(3) ...
1106(a)(4) ...
1106(a)(4)(A) .
1106(a)(5) ...
1106(b) ....
1107(a) .
1107(b) .
1108 ..

1109 ..
1109(a) .
1109(b) .
1110 ..

1111 ..
1112(a) .
1112(b) .
1112(0) (e)
1121 ...

1123(a)(1)

1123(a)(2) ...
1123(a)(3) ...
1123(a)(4) ...
1123(a)(5) ...
1123(a)(6) ...
1123(a)(7) ...
1123(b)(1) ...
1123(b)(2) ...
1123(b)(3) ...
1123(b)(4) ...
1123(b)(5)

1129(a)(1)

96(e)(2)
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402(b)(1), (2), 405(b), (e), (h),
408(b), 409, 411, 412, 413, 414(a),
416(b), (d)

401(10)
401(11)

403
402(c)
405(a)
402(d)
405(a)
405(e)(1)

405(d)
405(b)
408(a)
405(h)
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410(a)
410(a), (b)
413

414(b)(2)
414(b)(4)
414(b)(6)
414(b)(1)
415(a)

415(b)(1)
415(1)(2)
416(e)

417
629(a)
738
739(2)

739(1)(a)
739(1)(b)-(e)

739(1)(£)
556, 832, 837(1)
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589, 743, 845
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516(5), (6)
596, 851

636, 776, 7717, 881, 882
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616(6), 861(10)
616(5), 861(9)

616(2), (10), 861(12)
616(12)(a)

616(11)

616(1)

616(4), 757(2), 861(4)
616(13)

616(2), 861(7)

616(14), 757(8), 861(13)

507, 708, 807
576
575

579

599

603

622, 763

869

629(c), 787(1), 869
765, 787(2), (3), 871

623, 764, 870
519, 735(3), 737(3), 835, 837(3)
580

621(1), 766(1), 872(1)

1129(a)(2)
1129(a)(3) ...
1129(a)(4)
1129(a)(5)
1129(a)(6)
1129(a)(7)
1129(a)(8)
1129(a)(9)
1129(a)(10) ..
1129(a)(11) ..
1129(b), (c) .
1129(d) ...

1141(a)
1141(b)
1141(c) ...
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1141(d)(4)
1142(a)
1142(b)
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1145(a.
1145(b)
1145(c), (d) .
1146(a), (b) .
1146(c) ....
1146(d) .
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1163

1164, 1165

1305(&)(1)
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1322(a)(2) ...
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1322(b)(1)
1322(b)(2) .
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1322(b)(8), (9
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1325(a)(1)
1325(a)(2) ...
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1325(b) ...
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1328(e)
1329(a)
1329(b), () .
1330

766(3), 872(3)
621(3), 761, 766(4), 867, 872(4)
621(4), 872(5)
21(5)
624(2)
621(2), 766(2), 872(2)
737(2)

621(2), 766(2), 872(2)
669, 921

624(1), 767(1), 873(1)
626, 874

628(1), 771, 876
32(a)

624(2), 873(2)

627, 875

786, 911
664(a), 793(a), 918(a)
664(b), 793(b), 918(b)

667

205(c)(1)

205(¢)(2)
205(n)

205(e)

1036
1080
1066
1033(2)
1046(4)
1046(3)

1046(1)
1046(2)

1046(6)

1046(7)

1053

1054

1033(5)
1056(a)(1)

1051, 1056(a)(4)
1056(a)(2)

1059

1057

ENACTING CLAUSE
Pub. L. 95-598, title I, §101, Nov. 6, 1978, 92 Stat. 2549,

provided in part:

“The law relating to bankruptcy is

codified and enacted as title 11 of the United States

Code, entitled ‘Bankruptcy’,

U.s.C.§—."

and may be cited as 11

REPEALS
Pub. L. 95-598, title IV, §401(a), Nov. 6, 1978, 92 Stat.

2682, provided that:

“The Bankruptcy Act [act July 1,

1898, ch. 541, 30 Stat. 544, as amended] is repealed.”’
EFFECTIVE DATE

Pub. L. 95-598, title IV, §402, Nov. 6, 1978, 92 Stat. 2682,
as amended by Pub. L. 98-249, §1(a), Mar. 31, 1984, 98
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Stat. 116; Pub. L. 98-271, §1(a), Apr. 30, 1984, 98 Stat. 163;
Pub. L. 98299, §1(a), May 25, 1984, 98 Stat. 214; Pub. L.
98-325, §1(a), June 20, 1984, 98 Stat. 268; Pub. L. 98-353,
title I, §§113, 121(a), July 10, 1984, 98 Stat. 343, 345; Pub.
L. 98454, title X, §1001, Oct. 5, 1984, 98 Stat. 1745, pro-
vided that:

‘‘(a) Except as otherwise provided in this title [sec-
tions 401 to 411], this Act [for classification to the Code,
see Tables] shall take effect on October 1, 1979.

“‘(b) Except as provided in subsections (c) and (d) of
this section, the amendments made by title II [sections
201 to 252] of this Act shall not be effective.

‘‘(¢) The amendments made by sections 210, 214, 219,
220, 222, 224, 225, 228, 229, 235, 244, 245, 246, 249, and 251 of
this Act shall take effect on October 1, 1979.

‘‘(d) The amendments made by sections 217, 218, 230,
247, 302, 314(j), 317, 327, 328, 338, and 411 of this Act shall
take effect on the date of enactment of this Act [Nov.
6, 1978].

‘“(e) [Repealed. Pub. L. 98-454, title X, §1001, Oct. 5,
1984, 98 Stat. 1745].”

[Amendment of section 402(b) of Pub. L. 95-598, set
out above, by section 113 of Pub. L. 98-353 effective
June 27, 1984, see section 122(c) of Pub. L. 98-353, set out
as an Effective Date note under section 151 of Title 28,
Judiciary and Judicial Procedure.]

SAVINGS PROVISION

Pub. L. 95-598, title IV, §403, Nov. 6, 1978, 92 Stat. 2683,
as amended by Pub. L. 98-353, title III, §382, July 10,
1984, 98 Stat. 364, provided that:

‘“‘(a) A case commenced under the Bankruptcy Act,
[act July 1, 1898, ch. 541, 30 Stat. 544, as amended], and
all matters and proceedings in or relating to any such
case, shall be conducted and determined under such Act
as if this Act had not been enacted, and the substantive
rights of parties in connection with any such bank-
ruptcy case, matter, or proceeding shall continue to be
governed by the law applicable to such case, matter, or
proceeding as if the [this] Act had not been enacted.

“(b) Notwithstanding subsection (a) of this section,
sections 1165, 1167, 1168, 1169, and 1171 of title 11 of the
United States Code, as enacted by section 101 of this
Act, apply to cases pending under section 77 of the
Bankruptcy Act ([former] 11 U.S.C. 205) on the date of
enactment of this Act [Nov. 6, 1978] in which the trust-
ee has not filed a plan of reorganization.

‘‘(c) The repeal [of the Bankruptcy Act] made by sec-
tion 401(a) of this Act does not affect any right of a ref-
eree in bankruptcy, United States bankruptcy judge, or
survivor of a referee in bankruptcy or United States
bankruptcy judge to receive any annuity or other pay-
ment under the civil service retirement laws.

“(d) The amendments made by section 314 of this Act
[for classification to the Code, see Tables] do not affect
the application of chapter 9, chapter 96, section 2516,
section 3057, or section 3284 of title 18 of the United
States Code to any act of any person—

‘(1) committed before October 1, 1979; or

‘4(2) committed after October 1, 1979, in connection
with a case commenced before such date.

‘‘(e) Notwithstanding subsection (a) of this section—

‘(1) a fee may not be charged under section 40c(2)(a)
of the Bankruptcy Act [former 11 U.S.C. 68(c)(2)(a)] in
a case pending under such Act after September 30,
1979, to the extent that such fee exceeds $200,000;

‘“(2) a fee may not be charged under section 40c(2)(b)
of the Bankruptcy Act in a case in which the plan is
confirmed after September 30, 1978, or in which the
final determination as to the amount of such fee is
made after September 30, 1979, notwithstanding an
earlier confirmation date, to the extent that such fee
exceeds $100,000;

“(3) after September 30, 1979, all moneys collected
for payment into the referees’ salary and expense
fund in cases filed under the Bankruptcy Act shall be
collected and paid into the general fund of the Treas-
ury; and

‘“(4) any balance in the referees’ salary and expense
fund in the Treasury on October 1, 1979, shall be
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transferred to the general fund of the Treasury and

the referees’ salary and expense fund account shall be

closed.”

Pub. L. 98-353, title III, §381, July 10, 1984, 98 Stat. 364,
provided that: ““This subtitle [(§§381, 382) amending sec-
tion 403(e) of Pub. L. 95-598, set out above] may be cited
as the ‘Referees Salary and Expense Fund Act of 1984°.”

HISTORY OF BANKRUPTCY ACTS

The bankruptcy laws were revised generally and en-
acted as Title 11, Bankruptcy, by Pub. L. 96-598, Nov. 6,
1978, 92 Stat. 2549.

Earlier bankruptcy laws included the following acts:

Apr. 4, 1800, ch. 19, 2 Stat. 19, repealed Dec. 19,
1803, ch. 6, 2 Stat. 248.

Aug. 19, 1841, ch. 9, 5 Stat. 440, repealed Mar. 3,
1843, ch. 82, 5 Stat. 614.

Mar. 2, 1867, ch. 176, 14 Stat. 517, the provisions of
which were incorporated in Rev. Stat. Title LXI,
§§4972 to 5132, were materially amended June 22,
1874, ch. 390, 18 Stat. 178, and were repealed June 7,
1878, ch. 160, 20 Stat. 99.

The Bankruptcy Act of July 1, 1898, ch. 541, 30
Stat. 544, as amended, sometimes called the Nelson
Act, repealed by Pub. L. 95-598.

The Chandler Act of July 22, 1938, ch. 575, 52 Stat.
883, which revised the Bankruptcy Act generally
and materially amended the provisions covering
corporate reorganizations, repealed by Pub. L.
95-598.

NATIONAL BANKRUPTCY REVIEW COMMISSION

Pub. L. 103-394, title VI, Oct. 22, 1994, 108 Stat. 4147,
provided that:

“SEC. 601. SHORT TITLE.
““This title may be cited as the ‘National Bankruptcy
Review Commission Act’.

“SEC. 602. ESTABLISHMENT.
“There is established the National Bankruptcy Re-
view Commission (referred to as the ‘Commission’).

“SEC. 603. DUTIES OF THE COMMISSION.
“The duties of the Commission are—

“(1) to investigate and study issues and problems
relating to title 11, United States Code (commonly
known as the ‘Bankruptcy Code’);

“(2) to evaluate the advisability of proposals and
current arrangements with respect to such issues and
problems;

‘“(3) to prepare and submit to the Congress, the
Chief Justice, and the President a report in accord-
ance with section 608; and

‘“(4) to solicit divergent views of all parties con-
cerned with the operation of the bankruptcy system.

“SEC. 604. MEMBERSHIP.

‘‘(a) NUMBER AND APPOINTMENT.—The Commission
shall be composed of 9 members as follows:

‘(1) Three members appointed by the President, 1 of
whom shall be designated as chairman by the Presi-
dent.

‘“(2) One member shall be appointed by the Presi-
dent pro tempore of the Senate.

‘(3) One member shall be appointed by the Minority
Leader of the Senate.

‘“(4) One member shall be appointed by the Speaker
of the House of Representatives.

‘“(5) One member shall be appointed by the Minority
Leader of the House of Representatives.

‘“(6) Two members appointed by the Chief Justice.
Members of Congress, and officers and employees of the
executive branch, shall be ineligible for appointment to
the Commission.

‘““(b) TERM.—Members of the Commission shall be ap-
pointed for the life of the Commission.

‘‘(c) QUORUM.—Five members of the Commission shall
constitute a quorum, but a lesser number may conduct
meetings.

‘(d) APPOINTMENT DEADLINE.—The first appointments
made under subsection (a) shall be made within 60 days
after the date of enactment of this Act [Oct. 22, 1994].
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‘‘(e) FIRST MEETING.—The first meeting of the Com-
mission shall be called by the chairman and shall be
held within 210 days after the date of enactment of this
Act.

“(f) VACANCY.—A vacancy on the Commission result-
ing from the death or resignation of a member shall not
affect its powers and shall be filled in the same manner
in which the original appointment was made.

‘‘(g) CONTINUATION OF MEMBERSHIP.—If any member of
the Commission who was appointed to the Commission
as an officer or employee of a government leaves that
office, or if any member of the Commission who was
not appointed in such a capacity becomes an officer or
employee of a government, the member may continue
as a member of the Commission for not longer than the
90-day period beginning on the date the member leaves
that office or becomes such an officer or employee, as
the case may be.

““(h) CONSULTATION PRIOR TO APPOINTMENT.—Prior to
the appointment of members of the Commission, the
President, the President pro tempore of the Senate, the
Speaker of the House of Representatives, and the Chief
Justice shall consult with each other to ensure fair and
equitable representation of various points of view in
the Commission and its staff.

“SEC. 605. COMPENSATION OF THE COMMISSION.

“(a) PAY.—

‘(1) NONGOVERNMENT EMPLOYEES.—Each member of
the Commission who is not otherwise employed by
the United States Government shall be entitled to re-
ceive the daily equivalent of the annual rate of basic
pay payable for level IV of the Executive Schedule
under section 5315 of title 5, United States Code, for
each day (including travel time) during which he or
she is engaged in the actual performance of duties as
a member of the Commission.

‘(2) GOVERNMENT EMPLOYEES.—A member of the
Commission who is an officer or employee of the
United States Government shall serve without addi-
tional compensation.

‘““(b) TRAVEL.—Members of the Commission shall be
reimbursed for travel, subsistence, and other necessary
expenses incurred by them in the performance of their
duties.

“SEC. 606. STAFF OF COMMISSION; EXPERTS AND

CONSULTANTS.

‘“(a) STAFF.—

‘(1) APPOINTMENT.—The chairman of the Commis-
sion may, without regard to the civil service laws and
regulations, appoint, and terminate an executive di-
rector and such other personnel as are necessary to
enable the Commission to perform its duties. The em-
ployment of an executive director shall be subject to
confirmation by the Commission.

‘(2) COMPENSATION.—The chairman of the Commis-
sion may fix the compensation of the executive direc-
tor and other personnel without regard to the provi-
sions of chapter 51 and subchapter II of chapter 53 of
title 5, United States Code, relating to classification
of positions and General Schedule pay rates, except
that the rate of pay for the executive director and
other personnel may not exceed the rate payable for
level V of the Executive Schedule under section 5316
of that title.

‘“(b) EXPERTS AND CONSULTANTS.—The Commission
may procure temporary and intermittent services of
experts and consultants under section 3109(b) of title 5,
United States Code.

“SEC. 607. POWERS OF THE COMMISSION.

‘‘(a) HEARINGS AND MEETINGS.—The Commission or,
on authorization of the Commission, a member of the
Commission, may hold such hearings, sit and act at
such time and places, take such testimony, and receive
such evidence, as the Commission considers appro-
priate. The Commission or a member of the Commis-
sion may administer oaths or affirmations to witnesses
appearing before it.

““(b) OFFICIAL DATA.—The Commission may secure di-
rectly from any Federal department, agency, or court
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information necessary to enable it to carry out this
title. Upon request of the chairman of the Commission,
the head of a Federal department or agency or chief
judge of a Federal court shall furnish such information,
consistent with law, to the Commission.

““(c) FACILITIES AND SUPPORT SERVICES.—The Admin-
istrator of General Services shall provide to the Com-
mission on a reimbursable basis such facilities and sup-
port services as the Commission may request. Upon re-
quest of the Commission, the head of a Federal depart-
ment or agency may make any of the facilities or serv-
ices of the agency available to the Commission to as-
sist the Commission in carrying out its duties under
this title.

“‘(d) EXPENDITURES AND CONTRACTS.—The Commission
or, on authorization of the Commission, a member of
the Commission may make expenditures and enter into
contracts for the procurement of such supplies, serv-
ices, and property as the Commission or member con-
siders appropriate for the purposes of carrying out the
duties of the Commission. Such expenditures and con-
tracts may be made only to such extent or in such
amounts as are provided in appropriation Acts.

“(e) MAILS.—The Commission may use the United
States mails in the same manner and under the same
conditions as other Federal departments and agencies
of the United States.

‘“(f) GIrTs.—The Commission may accept, use, and
dispose of gifts or donations of services or property.

“SEC. 608. REPORT.

“The Commission shall submit to the Congress, the
Chief Justice, and the President a report not later than
2 years after the date of its first meeting. The report
shall contain a detailed statement of the findings and
conclusions of the Commission, together with its rec-
ommendations for such legislative or administrative
action as it considers appropriate.

“SEC. 609. TERMINATION.

“The Commission shall cease to exist on the date
that is 30 days after the date on which it submits its re-
port under section 608.

“SEC. 610. AUTHORIZATION OF APPROPRIATIONS.
“There is authorized to be appropriated $1,500,000 to
carry out this title.”

COMMISSION ON THE BANKRUPTCY LAWS OF THE UNITED
STATES

Pub. L. 91-354, §§1-6, July 24, 1970, 84 Stat. 468, as
amended by Pub. L. 92-251, Mar. 17, 1972, 86 Stat. 63;
Pub. L. 93-56, §1, July 1, 1973, 87 Stat. 140, established
the Commission on the Bankruptcy Laws of the United
States, to study and recommend changes to this title,
which ceased to exist 30 days after the date of submis-
sion of its final report which was required prior to July
31, 1973.

TITLE REFERRED TO IN OTHER SECTIONS

This title is referred to in title 7 sections 12, 24; title
8 section 1154; title 10 sections 1151, 2005, 2130a; title 12
sections 1150, 1467a, 1787, 1817, 1821; title 15 sections T7c,
T7cce, T8eee, T8fff, 78fff-1, 78fff-2, 78fff-4, 781il, 79k, 80a-2,
80a-25, 80b—2, 1681c, 1870; title 17 section 201; title 18 sec-
tions 151, 152, 154, 155, 156, 157, 1961, 2516, 3284; title 19
section 1485; title 25 section 1616a; title 26 sections 108,
351, 368, 382, 401, 422, 542, 1017, 1361, 1398, 1399, 3302, 4980B,
6012, 6036, 6103, 6161, 6212, 6213, 6327, 6503, 6512, 6532, 6658,
6871, 6872, 7434, 7464, 7508; title 28 sections 156, 157, 158,
526, 586, 1334, 1408, 1409, 1411, 1412, 1930, 2075, 3003; title
29 sections 152, 402, 1054, 1163, 1341, 1343, 1362, 1368, 1391,
1402, 1405, 1413; title 30 section 934; title 31 section 3713;
title 33 section 511; title 37 sections 301b, 301d, 302, 302b,
302d, 302e, 308e, 308f, 308z, 308h, 3081, 315, 317; title 38 sec-
tions 3732, 7634; title 40 section 316; title 41 section 41;
title 42 sections 2540, 292f, 2920, 294f, 300ff-76, 656, 1473,
2000e, 3602, 6924, 6991b, 6991c, 9602, 9608; title 43 sections
617p, 1606, 1636; title 45 sections 701, 791, 912, 1007; title
48 sections 1424-4, 1614, 1821; title 49 sections 5309, 14301.
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Sec.
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103.
104.
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106.
107.
108.
109.
110.

CHAPTER 1—GENERAL PROVISIONS

Definitions.

Rules of construction.

Applicability of chapters.

Adjustment of dollar amounts.

Power of court.

Waiver of sovereign immunity.

Public access to papers.

Extension of time.

Who may be a debtor.

Penalty for persons who negligently or fraud-
ulently prepare bankruptcy petitions.

AMENDMENTS

1994—Pub. L. 103-394, title III, §308(b), Oct. 22, 1994, 108
Stat. 4137, added item 110.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in section 103 of this title;
title 15 section 78fff.

§101. Definitions
In this title—

(1) ‘““‘accountant’” means accountant author-

TITLE 11—BANKRUPTCY

ized under applicable law to practice public ac-
counting, and includes professional accounting
association, corporation, or partnership, if so

authorized;

(2) ““affiliate’” means—

(A) entity that directly or indirectly owns,
controls, or holds with power to vote, 20 per-
cent or more of the outstanding voting secu-
rities of the debtor, other than an entity
that holds such securities—

(i) in a fiduciary or agency capacity
without sole discretionary power to vote
such securities; or

(ii) solely to secure a debt, if such entity
has not in fact exercised such power to
vote;

(B) corporation 20 percent or more of
whose outstanding voting securities are di-
rectly or indirectly owned, controlled, or
held with power to vote, by the debtor, or by
an entity that directly or indirectly owns,
controls, or holds with power to vote, 20 per-
cent or more of the outstanding voting secu-
rities of the debtor, other than an entity
that holds such securities—

(i) in a fiduciary or agency capacity
without sole discretionary power to vote
such securities; or

(ii) solely to secure a debt, if such entity
has not in fact exercised such power to
vote;

(C) person whose business is operated
under a lease or operating agreement by a
debtor, or person substantially all of whose
property is operated under an operating
agreement with the debtor; or

(D) entity that operates the business or
substantially all of the property of the debt-
or under a lease or operating agreement;

(4)1 ““attorney’ means attorney, professional

law association, corporation, or partnership,
authorized under applicable law to practice
law;

(5) ““claim’ means—

180 in original. There is no par. (3).
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(A) right to payment, whether or not such
right is reduced to judgment, liquidated, un-
liquidated, fixed, contingent, matured, un-
matured, disputed, undisputed, legal, equi-
table, secured, or unsecured; or

(6) ‘“‘commodity broker’” means futures com-
mission merchant, foreign futures commaission
merchant, clearing organization, leverage
transaction merchant, or commodity options
dealer, as defined in section 761 of this title,
with respect to which there is a customer, as
defined in section 761 of this title;

(7) “community claim’ means claim that
arose before the commencement of the case
concerning the debtor for which property of
the kind specified in section 541(a)(2) of this
title is liable, whether or not there is any such
property at the time of the commencement of
the case;

(8) ‘“‘consumer debt’’ means debt incurred by
an individual primarily for a personal, family,
or household purpose;

(9) “‘corporation’”—

(A) includes—

(i) association having a power or privi-
lege that a private corporation, but not an
individual or a partnership, possesses;

(ii) partnership association organized
under a law that makes only the capital
subscribed responsible for the debts of
such association;

(iii) joint-stock company;

(iv) unincorporated company or associa-
tion; or

(v) business trust; but
(B) does not include limited partnership;

(10) “‘creditor’” means—

(A) entity that has a claim against the
debtor that arose at the time of or before the
order for relief concerning the debtor;

(B) entity that has a claim against the es-
tate of a Kkind specified in section 348(d),
502(f), 502(g), 502(h) or 502(i) of this title; or

(C) entity that has a community claim;

(11) ‘“‘custodian’ means—

(A) receiver or trustee of any of the prop-
erty of the debtor, appointed in a case or
proceeding not under this title;

(B) assignee under a general assignment
for the benefit of the debtor’s creditors; or

(C) trustee, receiver, or agent under appli-
cable law, or under a contract, that is ap-
pointed or authorized to take charge of prop-
erty of the debtor for the purpose of enforc-
ing a lien against such property, or for the
purpose of general administration of such
property for the benefit of the debtor’s credi-
tors;

(12) ‘‘debt’’ means liability on a claim;

(12A) ‘‘debt for child support” means a debt
of a kind specified in section 523(a)(b) of this
title for maintenance or support of a child of
the debtor;

(13) ‘‘debtor’” means person or municipality
concerning which a case under this title has
been commenced;

(14) ‘‘disinterested person”
that—

(A) is not a creditor, an equity security
holder, or an insider;

means person
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(B) is not and was not an investment bank-
er for any outstanding security of the debt-
or;

(C) has not been, within three years before
the date of the filing of the petition, an in-
vestment banker for a security of the debtor,
or an attorney for such an investment bank-
er in connection with the offer, sale, or issu-
ance of a security of the debtor;

(D) is not and was not, within two years
before the date of the filing of the petition,
a director, officer, or employee of the debtor
or of an investment banker specified in sub-
paragraph (B) or (C) of this paragraph; and

(BE) does not have an interest materially
adverse to the interest of the estate or of
any class of creditors or equity security
holders, by reason of any direct or indirect
relationship to, connection with, or interest
in, the debtor or an investment banker spec-
ified in subparagraph (B) or (C) of this para-
graph, or for any other reason;

(15) “‘entity” includes person, estate, trust,
governmental unit, and United States trustee;
(16) ‘‘equity security’ means—

(A) share in a corporation, whether or not
transferable or denominated ‘‘stock’”, or
similar security;

(B) interest of a limited partner in a lim-
ited partnership; or

(C) warrant or right, other than a right to
convert, to purchase, sell, or subscribe to a
share, security, or interest of a kind speci-
fied in subparagraph (A) or (B) of this para-
graph;

(17) ‘“‘equity security holder” means holder
of an equity security of the debtor;
(18) ‘‘family farmer’ means—

(A) individual or individual and spouse en-
gaged in a farming operation whose aggre-
gate debts do not exceed $1,500,000 and not
less than 80 percent of whose aggregate non-
contingent, liquidated debts (excluding a
debt for the principal residence of such indi-
vidual or such individual and spouse unless
such debt arises out of a farming operation),
on the date the case is filed, arise out of a
farming operation owned or operated by
such individual or such individual and
spouse, and such individual or such individ-
ual and spouse receive from such farming op-
eration more than 50 percent of such individ-
ual’s or such individual and spouse’s gross
income for the taxable year preceding the
taxable year in which the case concerning
such individual or such individual and
spouse was filed; or

(B) corporation or partnership in which
more than 50 percent of the outstanding
stock or equity is held by one family, or by
one family and the relatives of the members
of such family, and such family or such rel-
atives conduct the farming operation, and

(i) more than 80 percent of the value of
its assets consists of assets related to the
farming operation;

(ii) its aggregate debts do not exceed
$1,500,000 and not less than 80 percent of its
aggregate noncontingent, liquidated debts
(excluding a debt for one dwelling which is
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owned by such corporation or partnership
and which a shareholder or partner main-
tains as a principal residence, unless such
debt arises out of a farming operation), on
the date the case is filed, arise out of the
farming operation owned or operated by
such corporation or such partnership; and

(iii) if such corporation issues stock,
such stock is not publicly traded;

(19) ““family farmer with regular annual in-
come’ means family farmer whose annual in-
come is sufficiently stable and regular to en-
able such family farmer to make payments
under a plan under chapter 12 of this title;

(20) “farmer’’ means (except when such term
appears in the term ‘‘family farmer’) person
that received more than 80 percent of such
person’s gross income during the taxable year
of such person immediately preceding the tax-
able year of such person during which the case
under this title concerning such person was
commenced from a farming operation owned
or operated by such person;

(21) ‘“‘farming operation’ includes farming,
tillage of the soil, dairy farming, ranching,
production or raising of crops, poultry, or live-
stock, and production of poultry or livestock
products in an unmanufactured state;

(21A) ““farmout agreement’ means a written
agreement in which—

(A) the owner of a right to drill, produce,
or operate liquid or gaseous hydrocarbons on
property agrees or has agreed to transfer or
assign all or a part of such right to another
entity; and

(B) such other entity (either directly or
through its agents or its assigns), as consid-
eration, agrees to perform drilling, rework-
ing, recompleting, testing, or similar or re-
lated operations, to develop or produce lig-
uid or gaseous hydrocarbons on the prop-
erty;

(21B) ‘‘Federal depository institutions regu-
latory agency’ means—

(A) with respect to an insured depository
institution (as defined in section 3(c)(2) of
the Federal Deposit Insurance Act) for
which no conservator or receiver has been
appointed, the appropriate Federal banking
agency (as defined in section 3(q) of such
Act);

(B) with respect to an insured credit union
(including an insured credit union for which
the National Credit Union Administration
has been appointed conservator or liquidat-
ing agent), the National Credit Union Ad-
ministration;

(C) with respect to any insured depository
institution for which the Resolution Trust
Corporation has been appointed conservator
or receiver, the Resolution Trust Corpora-
tion; and

(D) with respect to any insured depository
institution for which the Federal Deposit In-
surance Corporation has been appointed con-
servator or receiver, the Federal Deposit In-
surance Corporation;

(22) ‘““financial institution” means a person
that is a commercial or savings bank, indus-
trial savings bank, savings and loan associa-
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tion, or trust company and, when any such
person is acting as agent or custodian for a
customer in connection with a securities con-
tract, as defined in section 741 of this title,
such customer;

(23) ‘‘foreign proceeding’’ means proceeding,
whether judicial or administrative and wheth-
er or not under bankruptcy law, in a foreign
country in which the debtor’s domicile, resi-
dence, principal place of business, or principal
assets were located at the commencement of
such proceeding, for the purpose of liquidating
an estate, adjusting debts by composition, ex-
tension, or discharge, or effecting a reorga-
nization;

(24) ‘‘foreign representative’” means duly se-
lected trustee, administrator, or other rep-
resentative of an estate in a foreign proceed-
1ng;

(25) ‘‘forward contract’” means a contract
(other than a commodity contract) for the
purchase, sale, or transfer of a commodity, as
defined in section 761(8) of this title, or any
similar good, article, service, right, or interest
which is presently or in the future becomes
the subject of dealing in the forward contract
trade, or product or byproduct thereof, with a
maturity date more than two days after the
date the contract is entered into, including,
but not limited to, a repurchase transaction,
reverse repurchase transaction, consignment,
lease, swap, hedge transaction, deposit, loan,
option, allocated transaction, unallocated
transaction, or any combination thereof or op-
tion thereon;

(26) ‘‘forward contract merchant” means a
person whose business consists in whole or in
part of entering into forward contracts as or
with merchants in a commodity, as defined in
section 761(8) of this title, or any similar good,
article, service, right, or interest which is
presently or in the future becomes the subject
of dealing in the forward contract trade;

(27) ‘“‘governmental unit’> means United
States; State; Commonwealth; District; Terri-
tory; municipality; foreign state; department,
agency, or instrumentality of the TUnited
States (but not a United States trustee while
serving as a trustee in a case under this title),
a State, a Commonwealth, a District, a Terri-
tory, a municipality, or a foreign state; or
other foreign or domestic government;

(28) ‘“‘indenture’” means mortgage, deed of
trust, or indenture, under which there is out-
standing a security, other than a voting-trust
certificate, constituting a claim against the
debtor, a claim secured by a lien on any of the
debtor’s property, or an equity security of the
debtor;

(29) ‘““indenture trustee’ means trustee under
an indenture;

(30) ““‘individual with regular income’ means
individual whose income is sufficiently stable
and regular to enable such individual to make
payments under a plan under chapter 13 of this
title, other than a stockbroker or a commod-
ity broker;

(31) “‘insider”’ includes—

(A) if the debtor is an individual—
(i) relative of the debtor or of a general
partner of the debtor;
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(ii) partnership in which the debtor is a
general partner;

(iii) general partner of the debtor; or

(iv) corporation of which the debtor is a
director, officer, or person in control;

(B) if the debtor is a corporation—

(i) director of the debtor;

(ii) officer of the debtor;

(iii) person in control of the debtor;

(iv) partnership in which the debtor is a
general partner;

(v) general partner of the debtor; or

(vi) relative of a general partner, direc-
tor, officer, or person in control of the
debtor;

(C) if the debtor is a partnership—

(i) general partner in the debtor;

(ii) relative of a general partner in, gen-
eral partner of, or person in control of the
debtor;

(iii) partnership in which the debtor is a
general partner;

(iv) general partner of the debtor; or

(v) person in control of the debtor;

(D) if the debtor is a municipality, elected
official of the debtor or relative of an elected
official of the debtor;

(E) affiliate, or insider of an affiliate as if
such affiliate were the debtor; and

(F) managing agent of the debtor;

(32) ‘‘insolvent” means—

(A) with reference to an entity other than
a partnership and a municipality, financial
condition such that the sum of such entity’s
debts is greater than all of such entity’s
property, at a fair valuation, exclusive of—

(i) property transferred, concealed, or re-
moved with intent to hinder, delay, or de-
fraud such entity’s creditors; and

(ii) property that may be exempted from
property of the estate under section 522 of
this title;

(B) with reference to a partnership, finan-
cial condition such that the sum of such
partnership’s debts is greater than the ag-
gregate of, at a fair valuation—

(i) all of such partnership’s property, ex-
clusive of property of the kind specified in
subparagraph (A)(i) of this paragraph; and

(ii) the sum of the excess of the value of
each general partner’s mnonpartnership
property, exclusive of property of the kind
specified in subparagraph (A) of this para-
graph, over such partner’s nonpartnership
debts; and

(C) with reference to a municipality, finan-
cial condition such that the municipality
is—

(1) generally not paying its debts as they
become due unless such debts are the sub-
ject of a bona fide dispute; or

(ii) unable to pay its debts as they be-
come due;

(33) ‘““institution-affiliated party’—

(A) with respect to an insured depository
institution (as defined in section 3(c)(2) of
the Federal Deposit Insurance Act), has the
meaning given it in section 3(u) of the Fed-
eral Deposit Insurance Act; and
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(B) with respect to an insured credit union,
has the meaning given it in section 206(r) of
the Federal Credit Union Act;

(34) ‘‘insured credit union’ has the meaning
given it in section 101(7) of the Federal Credit
Union Act;

(35) “‘insured depository institution”—

(A) has the meaning given it in section
3(c)(2) of the Federal Deposit Insurance Act;
and

(B) includes an insured credit union (ex-
cept in the case of paragraphs (21B) and
(33)(A) of this subsection);

(85A) ‘“‘intellectual property’” means—

(A) trade secret;

(B) invention, process, design, or plant
protected under title 35;

(C) patent application;

(D) plant variety;

(BE) work of authorship protected under
title 17; or

(F) mask work protected under chapter 9
of title 17;

to the extent protected by applicable non-
bankruptey law; and

(836) ‘‘judicial lien” means lien obtained by
judgment, levy, sequestration, or other legal
or equitable process or proceeding;

(87) ““lien” means charge against or interest
in property to secure payment of a debt or per-
formance of an obligation;

(38) ‘“margin payment’”’ means, for purposes
of the forward contract provisions of this title,
payment or deposit of cash, a security or other
property, that is commonly known in the for-
ward contract trade as original margin, initial
margin, maintenance margin, or variation
margin, including mark-to-market payments,
or variation payments; and?2

(39) “‘mask work’ has the meaning given it
in section 901(a)(2) of title 17.

(40) “‘municipality’ means political subdivi-
sion or public agency or instrumentality of a
State;

(41) ‘“‘person’ includes individual, partner-
ship, and corporation, but does not include
governmental unit, except that a govern-
mental unit that—

(A) acquires an asset from a person—

(i) as a result of the operation of a loan
guarantee agreement; or

(ii) as receiver or liquidating agent of a
person;

(B) is a guarantor of a pension benefit pay-
able by or on behalf of the debtor or an affil-
iate of the debtor; or

(C) is the legal or beneficial owner of an
asset of—

(i) an employee pension benefit plan that
is a governmental plan, as defined in sec-
tion 414(d) of the Internal Revenue Code of
1986; or

(ii) an eligible deferred compensation
plan, as defined in section 457(b) of the In-
ternal Revenue Code of 1986;

shall be considered, for purposes of section
1102 of this title, to be a person with respect to
such asset or such benefit;

280 in original. The word ‘‘and’ probably should not appear.
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(42) ‘“‘petition” means petition filed under
section 301, 302, 303, or 304 of this title, as the
case may be, commencing a case under this
title;

(42A) ‘“‘production payment’” means a term
overriding royalty satisfiable in cash or in
kind—

(A) contingent on the production of a lig-
uid or gaseous hydrocarbon from particular
real property; and

(B) from a specified volume, or a specified
value, from the liquid or gaseous hydro-
carbon produced from such property, and de-
termined without regard to production
costs;

(43) ‘“‘purchaser’” means transferee of a vol-
untary transfer, and includes immediate or
mediate transferee of such a transferee;

(44) ‘‘railroad” means common carrier by
railroad engaged in the transportation of indi-
viduals or property or owner of trackage fa-
cilities leased by such a common carrier;

(45) ‘“‘relative” means individual related by
affinity or consanguinity within the third de-
gree as determined by the common law, or in-
dividual in a step or adoptive relationship
within such third degree;

(46) ‘‘repo participant” means an entity
that, on any day during the period beginning
90 days before the date of the filing of the peti-
tion, has an outstanding repurchase agree-
ment with the debtor;

(47) ‘“‘repurchase agreement’ (which defini-
tion also applies to a reverse repurchase agree-
ment) means an agreement, including related
terms, which provides for the transfer of cer-
tificates of deposit, eligible bankers’ accept-
ances, or securities that are direct obligations
of, or that are fully guaranteed as to principal
and interest by, the United States or any
agency of the United States against the trans-
fer of funds by the transferee of such certifi-
cates of deposit, eligible bankers’ acceptances,
or securities with a simultaneous agreement
by such transferee to transfer to the trans-
feror thereof certificates of deposit, eligible
bankers’ acceptances, or securities as de-
scribed above, at a date certain not later than
one year after such transfers or on demand,
against the transfer of funds;

(48) ‘‘securities clearing agency’’ means per-
son that is registered as a clearing agency
under section 17A of the Securities Exchange
Act of 1934 or whose business is confined to the
performance of functions of a clearing agency
with respect to exempted securities, as defined
in section 3(a)(12) of such Act for the purposes
of such section 17A;

(49) ‘‘security’”—

(A) includes—
(i) note;
(ii) stock;
(iii) treasury stock;
(iv) bond;
(v) debenture;
(vi) collateral trust certificate;
(vii) pre-organization certificate or sub-
scription;
(viii) transferable share;
(ix) voting-trust certificate;
(x) certificate of deposit;
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(xi) certificate of deposit for security;

(xii) investment contract or certificate
of interest or participation in a profit-
sharing agreement or in an oil, gas, or
mineral royalty or lease, if such contract
or interest is required to be the subject of
a registration statement filed with the Se-
curities and Exchange Commission under
the provisions of the Securities Act of 1933,
or is exempt under section 3(b) of such Act
from the requirement to file such a state-
ment;

(xiii) interest of a limited partner in a
limited partnership;

(xiv) other claim or interest commonly
known as ‘‘security’’; and

(xv) certificate of interest or participa-
tion in, temporary or interim certificate
for, receipt for, or warrant or right to sub-
scribe to or purchase or sell, a security;
but

(B) does not include—

(i) currency, check, draft, bill of ex-
change, or bank letter of credit;

(ii) leverage transaction, as defined in
section 761 of this title;

(iii) commodity futures contract or for-
ward contract;

(iv) option, warrant, or right to sub-
scribe to or purchase or sell a commodity
futures contract;

(v) option to purchase or sell a commod-
ity;

(vi) contract or certificate of a kind
specified in subparagraph (A)(xii) of this
paragraph that is not required to be the
subject of a registration statement filed
with the Securities and Exchange Commis-
sion and is not exempt under section 3(b)
of the Securities Act of 1933 from the re-
quirement to file such a statement; or

(vii) debt or evidence of indebtedness for
goods sold and delivered or services ren-
dered;

(60) ‘‘security agreement’” means agreement
that creates or provides for a security inter-
est;

(1) ‘“‘security interest’” means lien created
by an agreement;

(61A) ‘“‘settlement payment’’ means, for pur-
poses of the forward contract provisions of
this title, a preliminary settlement payment,
a partial settlement payment, an interim set-
tlement payment, a settlement payment on
account, a final settlement payment, a net
settlement payment, or any other similar pay-
ment commonly used in the forward contract
trade;

(61B) ‘‘single asset real estate’” means real
property constituting a single property or
project, other than residential real property
with fewer than 4 residential units, which gen-
erates substantially all of the gross income of
a debtor and on which no substantial business
is being conducted by a debtor other than the
business of operating the real property and ac-
tivities incidental thereto having aggregate
noncontingent, liquidated secured debts in an
amount no more than $4,000,000;

(61C) ‘‘small business’® means a person en-
gaged in commercial or business activities
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(but does not include a person whose primary
activity is the business of owning or operating
real property and activities incidental there-
to) whose aggregate noncontingent liquidated
secured and unsecured debts as of the date of
the petition do not exceed $2,000,000;

(62) “State’ includes the District of Colum-
bia and Puerto Rico, except for the purpose of
defining who may be a debtor under chapter 9
of this title;

(53) ‘‘statutory lien’” means lien arising sole-
ly by force of a statute on specified circum-
stances or conditions, or lien of distress for
rent, whether or not statutory, but does not
include security interest or judicial lien,
whether or not such interest or lien is pro-
vided by or is dependent on a statute and
whether or not such interest or lien is made
fully effective by statute;

(63A) ‘‘stockbroker’ means person—

(A) with respect to which there is a cus-
tomer, as defined in section 741 of this title;
and

(B) that is engaged in the business of ef-
fecting transactions in securities—

(i) for the account of others; or
(ii) with members of the general public,
from or for such person’s own account;

(63B) ‘‘swap agreement’ means—

(A) an agreement (including terms and
conditions incorporated by reference there-
in) which is a rate swap agreement, basis
swap, forward rate agreement, commodity
swap, interest rate option, forward foreign
exchange agreement, spot foreign exchange
agreement, rate cap agreement, rate floor
agreement, rate collar agreement, currency
swap agreement, cross-currency rate swap
agreement, currency option, any other simi-
lar agreement (including any option to enter
into any of the foregoing);

(B) any combination of the foregoing; or

(C) a master agreement for any of the fore-
going together with all supplements;

(63C) ‘‘swap participant’” means an entity
that, at any time before the filing of the peti-
tion, has an outstanding swap agreement with
the debtor;

(66A)3 “‘term overriding royalty’’ means an
interest in liquid or gaseous hydrocarbons in
place or to be produced from particular real
property that entitles the owner thereof to a
share of production, or the value thereof, for a
term limited by time, quantity, or value real-
ized;

(563D) ‘‘timeshare plan’ means and shall in-
clude that interest purchased in any arrange-
ment, plan, scheme, or similar device, but not
including exchange programs, whether by
membership, agreement, tenancy in common,
sale, lease, deed, rental agreement, license,
right to use agreement, or by any other
means, whereby a purchaser, in exchange for
consideration, receives a right to use accom-
modations, facilities, or recreational sites,
whether improved or unimproved, for a spe-
cific period of time less than a full year during
any given year, but not necessarily for con-

380 in original.
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secutive years, and which extends for a period
of more than three years. A ‘‘timeshare inter-
est’” is that interest purchased in a timeshare
plan which grants the purchaser the right to
use and occupy accommodations, facilities, or
recreational sites, whether improved or unim-
proved, pursuant to a timeshare plan;

(564) “‘transfer’”” means every mode, direct or
indirect, absolute or conditional, voluntary or
involuntary, of disposing of or parting with
property or with an interest in property, in-
cluding retention of title as a security interest
and foreclosure of the debtor’s equity of re-
demption;

(6b) ““United States’”, when used in a geo-
graphical sense, includes all locations where
the judicial jurisdiction of the United States
extends, including territories and possessions
of the United States;

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2549; Pub. L.
97-222, §1, July 27, 1982, 96 Stat. 235; Pub. L.
98-353, title III, §§391, 401, 421, July 10, 1984, 98
Stat. 364, 366, 367; Pub. L. 99-554, title II, §§201,
251, 283(a), Oct. 27, 1986, 100 Stat. 3097, 3104, 3116;
Pub. L. 100-506, §1(a), Oct. 18, 1988, 102 Stat. 2538;
Pub. L. 100-597, §1, Nov. 3, 1988, 102 Stat. 3028;
Pub. L. 101-311, title I, §101, title II, §201, June
25, 1990, 104 Stat. 267, 268; Pub. L. 101-647, title
XXV, §2522(e), Nov. 29, 1990, 104 Stat. 4867; Pub.
L. 102-486, title XXX, §3017(a), Oct. 24, 1992, 106
Stat. 3130; Pub. L. 103-394, title I, §106, title II,
§§208(a), 215, 217(a), 218(a), title III, §304(a), title
V, §501(a), (b)(1), (d)(1), Oct. 22, 1994, 108 Stat.
4111, 4124, 4126-4128, 4132, 4141-4143.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 101(2) defines ‘‘affiliate.”” The House amend-
ment contains a provision that is a compromise be-
tween the definition in the House-passed version of
H.R. 8200 and the Senate amendment in the nature of a
substitute to H.R. 8200. Subparagraphs (A) and (B) are
derived from the Senate amendment and subparagraph
(D) is taken from the House bill, while subparagraph
(C) represents a compromise, taking the House position
with respect to a person whose business is operated
under a lease or an operating agreement by the debtor
and with respect to a person substantially all of whose
property is operated under an operating agreement by
the debtor and with respect to a person substantially
all of whose property is operated under an operating
agreement by the debtor and the Senate position on
leased property. Thus, the definition of ‘‘affiliate’ ex-
cludes persons substantially all of whose property is
operated under a lease agreement by a debtor, such as
a small company which owns equipment all of which is
leased to a larger nonrelated company.

Section 101(4)(B) represents a modification of the
House-passed bill to include the definition of ‘“‘claim’ a
right to an equitable remedy for breach of performance
if such breach gives rise to a right to payment. This is
intended to cause the liquidation or estimation of con-
tingent rights of payment for which there may be an
alternative equitable remedy with the result that the
equitable remedy will be susceptible to being dis-
charged in bankruptcy. For example, in some States, a
judgment for specific performance may be satisfied by
an alternative right to payment, in the event perform-
ance is refused; in that event, the creditor entitled to
specific performance would have a ‘‘claim” for purposes
of a proceeding under title 11.

On the other hand, rights to an equitable remedy for
a breach of performance with respect to which such
breach does not give rise to a right to payment are not
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‘‘claims’ and would therefore not be susceptible to dis-
charge in bankruptcy.

In a case under chapter 9 to title 11, ‘“‘claim’ does not
include a right to payment under an industrial develop-
ment bond issued by a municipality as a matter of con-
venience for a third party.

Municipalities are authorized, under section 103(c) of
the Internal Revenue Code of 1954, as amended [title
26], to issue tax-exempt industrial development revenue
bonds to provide for the financing of certain projects
for privately owned companies. The bonds are sold on
the basis of the credit of the company on whose behalf
they are issued, and the principal, interest, and pre-
mium, if any, are payable solely from payments made
by the company to the trustee under the bond inden-
ture and do not constitute claims on the tax revenues
or other funds of the issuing municipalities. The mu-
nicipality merely acts as the vehicle to enable the
bonds to be issued on a tax-exempt basis. Claims that
arise by virtue of these bonds are not among the claims
defined by this paragraph and amounts owed by private
companies to the holders of industrial development
revenue bonds are not to be included among the assets
of the municipality that would be affected by the plan.

Section 101(6) defines ‘‘community claim’ as provided
by the Senate amendment in order to indicate that a
community claim exists whether or not there is com-
munity property in the estate as of the commencement
of the case.

Section 101(7) of the House amendment contains a
definition of consumer debt identical to the definition
in the House bill and Senate amendment. A consumer
debt does not include a debt to any extent the debt is
secured by real property.

Section 101(9) of the Senate amendment contained a
definition of ‘‘court.” The House amendment deletes
the provision as unnecessary in light of the pervasive
jurisdiction of a bankruptcy court under all chapters of
title 11 as indicated in title II of the House amendment
to H.R. 8200.

Section 101(11) defines ‘‘debt’ to mean liability on a
claim, as was contained in the House-passed version of
H.R. 8200. The Senate amendment contained language
indicating that ‘“‘debt’” does not include a policy loan
made by a life insurance company to the debtor. That
language is deleted in the House amendment as unnec-
essary since a life insurance company clearly has no
right to have a policy loan repaid by the debtor, al-
though such company does have a right of offset with
respect to such policy loan. Clearly, then, a ‘‘debt”
does not include a policy loan made by a life insurance
company. Inclusion of the language contained in the
Senate amendment would have required elaboration of
other legal relationships not arising by a liability on a
claim. Further the language would have required clari-
fication that interest on a policy loan made by a life in-
surance company is a debt, and that the insurance com-
pany does have right to payment to that interest.

Section 101(14) adopts the definition of ‘“‘entity’ con-
tained in the Senate-passed version of H.R. 8200. Since
the Senate amendment to H.R. 8200 deleted the U.S.
trustee, a corresponding definitional change is made in
chapter 15 of the House amendment for U.S. trustees
under the pilot program. Adoption by the House
amendment of a pilot program for U.S. trustees under
chapter 15 requires insertion of ‘““United States trustee”’
in many sections. Several provisions in chapter 15 of
the House amendment that relate to the U.S. trustee
were not contained in the Senate amendment in the na-
ture of a substitute.

Section 101(17) defines ‘‘farmer,” as in the Senate
amendment with an income limitation percentage of 80
percent instead of 75 percent.

Section 101(18) contains a new definition of ‘‘farming
operation’ derived from present law and the definition
of “farmer’ in the Senate amendment. This definition
gives a broad construction to the term ‘‘farming oper-
ation’.

Section 101(20) contains a definition of ‘‘foreign rep-
resentative’”’. It clarifies the House bill and Senate
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amendment by indicating that a foreign representative
must be duly selected in a foreign proceeding.

Section 101(35) defines ‘‘security’ as contained in the
Senate amendment. H.R. 8200 as adopted by the House
excluded certain commercial notes from the definition
of ‘“‘security’’, and that exclusion is deleted.

Section 101(40) defines ‘‘transfer’” as in the Senate
amendment. The definition contained in H.R. 8200 as
passed by the House included ‘‘setoff” in the definition
of “‘transfer”. Inclusion of ‘‘setoff’’ is deleted. The ef-
fect is that a ‘‘setoff’’ is not subject to being set aside
as a preferential ‘‘transfer’” but will be subject to spe-
cial rules.

SENATE REPORT NO. 95-989

Section 101 of title 11 contains 40 definitions:

Paragraph (1) defines ‘‘accountant’ as an accountant
authorized under applicable law to practice accounting.
The term includes a professional accounting associa-
tion, corporation, or partnership if applicable law au-
thorizes such a unit to practice accounting.

Paragraph (2) defines ‘‘affiliate.” An affiliate is an
entity with a close relationship to the debtor. It in-
cludes a 20 percent parent or subsidiary of the debtor,
whether a corporate, partnership, individual, or estate
parent.

The use of ‘“‘directly or indirectly’ in subparagraphs
(A) and (B) is intended to cover situations in which
there is an opportunity to control, and where the exist-
ence of that opportunity operates as indirect control.

‘“Affiliate” is defined primarily for use in the defini-
tion of insider, infra, and for use in the chapter 11 reor-
ganization cases. The definition of ‘‘affiliate’ does not
include an entity acting in a fiduciary or agency capac-
ity if the entity does not have the sole discretionary
power to vote 20 percent of the voting securities but
hold them solely as security and have not exercised the
power to vote. This restriction applies to a corporate
affiliate under subparagraph (B) of paragraph (2).

Subsections (C) and (D) of paragraph (2) define affili-
ate also as those persons and entities whose business or
substantially all of whose property is operated under a
lease or operating agreement by a debtor and whose
business or property is more than 50 percent under the
control of the debtor.

The definition of ‘‘attorney’’ in paragraph (3) is simi-
lar to the definition of accountant.

Paragraph (4) defines ‘‘claim.”” The effect of the defi-
nition is a significant departure from present law.
Under present law, ‘‘claim” is not defined in straight
bankruptcy. Instead it is simply used, along with the
concept of provability in section 63 of the Bankruptcy
Act [section 103 of former title 11], to limit the kinds
of obligations that are payable in a bankruptcy case.
The term is defined in the debtor rehabilitation chap-
ters of present law far more broadly. The definition in
paragraph (4) adopts an even broader definition of
claim than is found in the present debtor rehabilitation
chapters. The definition is any right to payment,
whether or not reduced to judgment, liquidated, unliq-
uidated, fixed, contingent, matured, unmatured, dis-
puted, undisputed, legal, equitable, secured, or unse-
cured. The definition also includes as a claim an equi-
table right to performance that does not give rise to a
right to payment. By this broadest possible definition
and by the use of the term throughout the title 11, es-
pecially in subchapter I of chapter 5, the bill con-
templates that all legal obligations of the debtor, no
matter how remote or contingent, will be able to be
dealt with in the bankruptcy case. It permits the
broadest possible relief in the bankruptcy court.

Paragraph (5) defines ‘‘commodity broker” by ref-
erence to various terms used and defined in subchapter
IV of chapter 7, Commodity Broker Liquidation. The
terms are described in connection with section 761,
infra.

Paragraph (6) defines ‘‘community claim’ for those
eight States that have community property laws. The
definition is keyed to the liability of the debtor’s prop-
erty for a claim against either the debtor or the debt-
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or’s spouse. If the debtor’s property is liable for a claim
against either, that claim is a community claim.

Paragraph (7) defines ‘‘consumer debt’”. The defini-
tion is adapted from the definition used in various con-
sumer protection laws. It encompasses only a debt in-
curred by an individual primarily for a personal, fam-
ily, or household purpose.

The definition of ‘‘corporation’ in paragraph (8) is
similar to the definition in current law, section 1(8)
[section 1(8) of former title 11]. The term encompasses
any association having the power or privilege that a
private corporation, but not an individual or partner-
ship, has; partnership associations organized under a
law that makes only the capital subscribed responsible
for the debts of the partnership; joint-stock company;
unincorporated company or association; and business
trust. ‘“Unincorporated association” is intended specifi-
cally to include a labor union, as well as other bodies
that come under that phrase as used under current law.
The exclusion of limited partnerships is explicit, and
not left to the case law.

Paragraph (9) defines ‘‘court’” as the bankruptcy
judge in the district in which the case is pending except
in municipal adjustment and railroad reorganization
cases, where ‘‘court’” means the Federal district judge.

Paragraph (10) [enacted as (9)] defines ‘‘creditor’ to
include holders of prepetition claims against the debt-
or. However, it also encompasses certain holders of
claims that are deemed to arise before the date of the
filing of the petition, such as those injured by the re-
jection of an executory contract or unexpired lease,
certain investment tax credit recapture claim holders,
“involuntary gap’’ creditors, and certain holders of the
right of setoff. The term also includes the holder of a
prepetition community claim. A guarantor of or surety
for a claim against the debtor is also a creditor, be-
cause he holds a contingent claim against the debtor
that becomes fixed when he pays the creditor whose
claim he has guaranteed or insured.

Paragraph (11) [enacted as (10)] defines ‘‘custodian.”
There is no similar definition in current law. It is de-
fined to facilitate drafting, and means a prepetition lig-
uidator of the debtor’s property, such as an assignee for
the benefit of creditors, a receiver of the debtor’s prop-
erty, or administrator of the debtor’s property. The
definition of custodian to include a receiver or trustee
is descriptive, and not meant to be limited to court of-
ficers with those titles. The definition is intended to in-
clude other officers of the court if their functions are
substantially similar to those of a receiver or trustee.

“Debt” is defined in paragraph (12) [enacted as (11)]
as a liability on a claim. The terms ‘‘debt’ and ‘‘claim”
are coextensive: a creditor has a ‘‘claim’ against the
debtor; the debtor owes a ‘‘debt’ to the creditor. This
definition of ‘‘debt’” and the definition of ‘“‘claim’” on
which it is based, proposed 11 U.S.C. 101(4), does not in-
clude a transaction such as a policy loan on an insur-
ance policy. Under that kind of transaction, the debtor
is not liable to the insurance company for repayment;
the amount owed is merely available to the company
for setoff against any benefits that become payable
under the policy. As such, the loan is not a claim (it is
not a right to payment) that the company can assert
against the estate; nor is the debtor’s obligation a debt
(a liability on a claim) that will be discharged under
proposed 11 U.S.C. 523 or 524.

Paragraph (13) [enacted as (12)] defines ‘‘debtor.”