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TITLE 17�COPYRIGHTS

This title was enacted by act July 30, 1947, ch. 391, 61 Stat. 652, and was revised in its entirety by
Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat. 2541
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AMENDMENTS
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chapters 12 and 13.
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PRIOR PROVISIONS

Title 17, as enacted by act July 30, 1947, ch. 391, 61
Stat. 652, consisting of sections 1 to 32, 101 to 116, and
201 to 216, as amended through 1976, and section 203, as
amended by Pub. L. 95–94, title IV, § 406(a), Aug. 5, 1977,
91 Stat. 682, terminated Jan. 1, 1978.

EFFECTIVE DATE

Section 102 of Pub. L. 94–553, Oct. 19, 1976, 90 Stat.
2598, provided that: ‘‘This Act [enacting this title and
section 170 of Title 2, The Congress, amending section
131 of Title 2, section 290e of Title 15, Commerce and
Trade, section 2318 of Title 18, Crimes and Criminal
Procedure, section 543 of Title 26, Internal Revenue
Code, section 1498 of Title 28, Judiciary and Judicial
Procedure, sections 3203 and 3206 of Title 39, Postal
Service, and sections 505 and 2117 of Title 44, Public
Printing and Documents, and enacting provisions set
out as notes below and under sections 104, 115, 304, 401,
407, 410, and 501 of this title] becomes effective on Janu-
ary 1, 1978, except as otherwise expressly provided by
this Act, including provisions of the first section of this
Act. The provisions of sections 118, 304(b), and chapter
8 of title 17, as amended by the first section of this Act,
take effect upon enactment of this Act [Oct. 19, 1976].’’

SEPARABILITY

Section 115 of Pub. L. 94–553, Oct. 19, 1976, 90 Stat.
2602, provided that: ‘‘If any provision of title 17 [this
title], as amended by the first section of this Act, is de-
clared unconstitutional, the validity of the remainder
of this title is not affected.’’

AUTHORIZATION OF APPROPRIATIONS

Section 114 of Pub. L. 94–553, Oct. 19, 1976, 90 Stat.
2602, provided that: ‘‘There are hereby authorized to be
appropriated such funds as may be necessary to carry
out the purposes of this Act [this title].’’

LOST AND EXPIRED COPYRIGHTS; RECORDING RIGHTS

Section 103 of Pub. L. 94–553, Oct. 19, 1976, 90 Stat.
2599, provided that: ‘‘This Act [enacting this title] does
not provide copyright protection for any work that
goes into the public domain before January 1, 1978. The
exclusive rights, as provided by section 106 of title 17 as
amended by the first section of this Act, to reproduce
a work in phonorecords and to distribute phonorecords
of the work, do not extend to any nondramatic musical
work copyrighted before July 1, 1909.’’

TITLE REFERRED TO IN OTHER SECTIONS

This title is referred to in title 2 sections 179p, 1704,
1711; title 11 section 101; title 15 section 1129; title 18
sections 2319, 2319A; title 19 section 1337; title 20 section
9582; title 26 section 543; title 47 sections 542, 544, 605.

CHAPTER 1�SUBJECT MATTER AND SCOPE
OF COPYRIGHT

Sec.
101. Definitions.
102. Subject matter of copyright: In general.
103. Subject matter of copyright: Compilations

and derivative works.
104. Subject matter of copyright: National origin.
104A. Copyright in restored works.
105. Subject matter of copyright: United States

Government works.
106. Exclusive rights in copyrighted works.
106A. Rights of certain authors to attribution and

integrity.
107. Limitations on exclusive rights: Fair use.
108. Limitations on exclusive rights: Reproduc-

tion by libraries and archives.
109. Limitations on exclusive rights: Effect of

transfer of particular copy or phonorecord.
110. Limitations on exclusive rights: Exemption

of certain performances and displays.
111. Limitations on exclusive rights: Secondary

transmissions.
112. Limitations on exclusive rights: Ephemeral

recordings.
113. Scope of exclusive rights in pictorial, graphic,

and sculptural works.
114. Scope of exclusive rights in sound recordings.
115. Scope of exclusive rights in nondramatic mu-

sical works: Compulsory license for making
and distributing phonorecords.

116. Negotiated licenses for public performances
by means of coin-operated phonorecord
players.

[116A. Renumbered.]
117. Limitations on exclusive rights: Computer

programs.
118. Scope of exclusive rights: Use of certain

works in connection with noncommercial
broadcasting.

119. Limitations on exclusive rights: Secondary
transmissions of superstations and network
stations for private home viewing.

120. Scope of exclusive rights in architectural
works.

121. Limitations on exclusive rights: Reproduc-
tion for blind or other people with disabil-
ities.

122. Limitations on exclusive rights: Secondary
transmissions by satellite carriers within
local markets.

AMENDMENTS

2002—Pub. L. 107–273, div. C, title III, § 13210(2)(B),
(3)(B), Nov. 2, 2002, 116 Stat. 1909, substituted ‘‘Repro-
duction’’ for ‘‘reproduction’’ in item 121 and ‘‘Limita-
tions on exclusive rights: Secondary transmissions by
satellite carriers within local markets’’ for ‘‘Limita-
tions on exclusive rights; secondary transmissions by
satellite carriers within local market’’ in item 122.

1999—Pub. L. 106–113, div. B, § 1000(a)(9) [title I,
§ 1002(c)], Nov. 29, 1999, 113 Stat. 1536, 1501A–527, added
item 122.
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1997—Pub. L. 105–80, § 12(a)(2), Nov. 13, 1997, 111 Stat.
1534, substituted ‘‘Limitations on exclusive rights:
Computer programs’’ for ‘‘Scope of exclusive rights:
Use in conjunction with computers and similar infor-
mation systems’’ in item 117.

1996—Pub. L. 104–197, title III, § 316(b), Sept. 16, 1996,
110 Stat. 2417, added item 121.

1994—Pub. L. 103–465, title V, § 514(c), Dec. 8, 1994, 108
Stat. 4981, substituted ‘‘Copyright in restored works’’
for ‘‘Copyright in certain motion pictures’’ in item
104A.

1993—Pub. L. 103–198, § 3(a), (b)(2), Dec. 17, 1993, 107
Stat. 2309, renumbered item 116A as 116 and struck out
former item 116 ‘‘Scope of exclusive rights in nondra-
matic musical works: Compulsory licenses for public
performances by means of coin-operated phonorecord
players.’’

Pub. L. 103–182, title III, § 334(b), Dec. 8, 1993, 107 Stat.
2115, added item 104A.

1990—Pub. L. 101–650, title VI, § 603(b), title VII,
§ 704(b)(1), Dec. 1, 1990, 104 Stat. 5130, 5134, added items
106A and 120.

1988—Pub. L. 100–667, title II, § 202(6), Nov. 16, 1988, 102
Stat. 3958, added item 119.

Pub. L. 100–568, § 4(b)(2), Oct. 31, 1988, 102 Stat. 2857,
substituted ‘‘Compulsory licenses for public perform-
ances’’ for ‘‘Public performances’’ in item 116 and added
item 116A.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in section 912 of this title.

§ 101. Definitions

Except as otherwise provided in this title, as
used in this title, the following terms and their
variant forms mean the following:

An ‘‘anonymous work’’ is a work on the cop-
ies or phonorecords of which no natural person
is identified as author.

An ‘‘architectural work’’ is the design of a
building as embodied in any tangible medium
of expression, including a building, architec-
tural plans, or drawings. The work includes
the overall form as well as the arrangement
and composition of spaces and elements in the
design, but does not include individual stand-
ard features.

‘‘Audiovisual works’’ are works that consist
of a series of related images which are intrin-
sically intended to be shown by the use of ma-
chines, or devices such as projectors, viewers,
or electronic equipment, together with accom-
panying sounds, if any, regardless of the na-
ture of the material objects, such as films or
tapes, in which the works are embodied.

The ‘‘Berne Convention’’ is the Convention
for the Protection of Literary and Artistic
Works, signed at Berne, Switzerland, on Sep-
tember 9, 1886, and all acts, protocols, and re-
visions thereto.

The ‘‘best edition’’ of a work is the edition,
published in the United States at any time be-
fore the date of deposit, that the Library of
Congress determines to be most suitable for
its purposes.

A person’s ‘‘children’’ are that person’s im-
mediate offspring, whether legitimate or not,
and any children legally adopted by that per-
son.

A ‘‘collective work’’ is a work, such as a pe-
riodical issue, anthology, or encyclopedia, in
which a number of contributions, constituting
separate and independent works in them-
selves, are assembled into a collective whole.

A ‘‘compilation’’ is a work formed by the
collection and assembling of preexisting mate-
rials or of data that are selected, coordinated,
or arranged in such a way that the resulting
work as a whole constitutes an original work
of authorship. The term ‘‘compilation’’ in-
cludes collective works.

A ‘‘computer program’’ is a set of state-
ments or instructions to be used directly or in-
directly in a computer in order to bring about
a certain result.

‘‘Copies’’ are material objects, other than
phonorecords, in which a work is fixed by any
method now known or later developed, and
from which the work can be perceived, repro-
duced, or otherwise communicated, either di-
rectly or with the aid of a machine or device.
The term ‘‘copies’’ includes the material ob-
ject, other than a phonorecord, in which the
work is first fixed.

‘‘Copyright owner’’, with respect to any one
of the exclusive rights comprised in a copy-
right, refers to the owner of that particular
right.

A work is ‘‘created’’ when it is fixed in a
copy or phonorecord for the first time; where
a work is prepared over a period of time, the
portion of it that has been fixed at any par-
ticular time constitutes the work as of that
time, and where the work has been prepared in
different versions, each version constitutes a
separate work.

A ‘‘derivative work’’ is a work based upon
one or more preexisting works, such as a
translation, musical arrangement, dramatiza-
tion, fictionalization, motion picture version,
sound recording, art reproduction, abridg-
ment, condensation, or any other form in
which a work may be recast, transformed, or
adapted. A work consisting of editorial revi-
sions, annotations, elaborations, or other
modifications which, as a whole, represent an
original work of authorship, is a ‘‘derivative
work’’.

A ‘‘device’’, ‘‘machine’’, or ‘‘process’’ is one
now known or later developed.

A ‘‘digital transmission’’ is a transmission
in whole or in part in a digital or other non-
analog format.

To ‘‘display’’ a work means to show a copy
of it, either directly or by means of a film,
slide, television image, or any other device or
process or, in the case of a motion picture or
other audiovisual work, to show individual im-
ages nonsequentially.

An ‘‘establishment’’ is a store, shop, or any
similar place of business open to the general
public for the primary purpose of selling goods
or services in which the majority of the gross
square feet of space that is nonresidential is
used for that purpose, and in which nondra-
matic musical works are performed publicly.

A ‘‘food service or drinking establishment’’
is a restaurant, inn, bar, tavern, or any other
similar place of business in which the public
or patrons assemble for the primary purpose of
being served food or drink, in which the ma-
jority of the gross square feet of space that is
nonresidential is used for that purpose, and in
which nondramatic musical works are per-
formed publicly.
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The term ‘‘financial gain’’ includes receipt,
or expectation of receipt, of anything of value,
including the receipt of other copyrighted
works.

A work is ‘‘fixed’’ in a tangible medium of
expression when its embodiment in a copy or
phonorecord, by or under the authority of the
author, is sufficiently permanent or stable to
permit it to be perceived, reproduced, or
otherwise communicated for a period of more
than transitory duration. A work consisting of
sounds, images, or both, that are being trans-
mitted, is ‘‘fixed’’ for purposes of this title if
a fixation of the work is being made simulta-
neously with its transmission.

The ‘‘Geneva Phonograms Convention’’ is
the Convention for the Protection of Produc-
ers of Phonograms Against Unauthorized Du-
plication of Their Phonograms, concluded at
Geneva, Switzerland, on October 29, 1971.

The ‘‘gross square feet of space’’ of an estab-
lishment means the entire interior space of
that establishment, and any adjoining outdoor
space used to serve patrons, whether on a sea-
sonal basis or otherwise.

The terms ‘‘including’’ and ‘‘such as’’ are il-
lustrative and not limitative.

An ‘‘international agreement’’ is—
(1) the Universal Copyright Convention;
(2) the Geneva Phonograms Convention;
(3) the Berne Convention;
(4) the WTO Agreement;
(5) the WIPO Copyright Treaty;
(6) the WIPO Performances and Phono-

grams Treaty; and
(7) any other copyright treaty to which the

United States is a party.

A ‘‘joint work’’ is a work prepared by two or
more authors with the intention that their
contributions be merged into inseparable or
interdependent parts of a unitary whole.

‘‘Literary works’’ are works, other than
audiovisual works, expressed in words, num-
bers, or other verbal or numerical symbols or
indicia, regardless of the nature of the mate-
rial objects, such as books, periodicals, manu-
scripts, phonorecords, film, tapes, disks, or
cards, in which they are embodied.

‘‘Motion pictures’’ are audiovisual works
consisting of a series of related images which,
when shown in succession, impart an impres-
sion of motion, together with accompanying
sounds, if any.

To ‘‘perform’’ a work means to recite,
render, play, dance, or act it, either directly
or by means of any device or process or, in the
case of a motion picture or other audiovisual
work, to show its images in any sequence or to
make the sounds accompanying it audible.

A ‘‘performing rights society’’ is an associa-
tion, corporation, or other entity that licenses
the public performance of nondramatic musi-
cal works on behalf of copyright owners of
such works, such as the American Society of
Composers, Authors and Publishers (ASCAP),
Broadcast Music, Inc. (BMI), and SESAC, Inc.

‘‘Phonorecords’’ are material objects in
which sounds, other than those accompanying
a motion picture or other audiovisual work,
are fixed by any method now known or later
developed, and from which the sounds can be

perceived, reproduced, or otherwise commu-
nicated, either directly or with the aid of a
machine or device. The term ‘‘phonorecords’’
includes the material object in which the
sounds are first fixed.

‘‘Pictorial, graphic, and sculptural works’’
include two-dimensional and three-dimen-
sional works of fine, graphic, and applied art,
photographs, prints and art reproductions,
maps, globes, charts, diagrams, models, and
technical drawings, including architectural
plans. Such works shall include works of artis-
tic craftsmanship insofar as their form but not
their mechanical or utilitarian aspects are
concerned; the design of a useful article, as de-
fined in this section, shall be considered a pic-
torial, graphic, or sculptural work only if, and
only to the extent that, such design incor-
porates pictorial, graphic, or sculptural fea-
tures that can be identified separately from,
and are capable of existing independently of,
the utilitarian aspects of the article.

For purposes of section 513, a ‘‘proprietor’’ is
an individual, corporation, partnership, or
other entity, as the case may be, that owns an
establishment or a food service or drinking es-
tablishment, except that no owner or operator
of a radio or television station licensed by the
Federal Communications Commission, cable
system or satellite carrier, cable or satellite
carrier service or programmer, provider of on-
line services or network access or the operator
of facilities therefor, telecommunications
company, or any other such audio or audio-
visual service or programmer now known or as
may be developed in the future, commercial
subscription music service, or owner or opera-
tor of any other transmission service, shall
under any circumstances be deemed to be a
proprietor.

A ‘‘pseudonymous work’’ is a work on the
copies or phonorecords of which the author is
identified under a fictitious name.

‘‘Publication’’ is the distribution of copies
or phonorecords of a work to the public by sale
or other transfer of ownership, or by rental,
lease, or lending. The offering to distribute
copies or phonorecords to a group of persons
for purposes of further distribution, public
performance, or public display, constitutes
publication. A public performance or display
of a work does not of itself constitute publica-
tion.

To perform or display a work ‘‘publicly’’
means—

(1) to perform or display it at a place open
to the public or at any place where a sub-
stantial number of persons outside of a nor-
mal circle of a family and its social ac-
quaintances is gathered; or

(2) to transmit or otherwise communicate
a performance or display of the work to a
place specified by clause (1) or to the public,
by means of any device or process, whether
the members of the public capable of receiv-
ing the performance or display receive it in
the same place or in separate places and at
the same time or at different times.

‘‘Registration’’, for purposes of sections
205(c)(2), 405, 406, 410(d), 411, 412, and 506(e),
means a registration of a claim in the original
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or the renewed and extended term of copy-
right.

‘‘Sound recordings’’ are works that result
from the fixation of a series of musical, spo-
ken, or other sounds, but not including the
sounds accompanying a motion picture or
other audiovisual work, regardless of the na-
ture of the material objects, such as disks,
tapes, or other phonorecords, in which they
are embodied.

‘‘State’’ includes the District of Columbia
and the Commonwealth of Puerto Rico, and
any territories to which this title is made ap-
plicable by an Act of Congress.

A ‘‘transfer of copyright ownership’’ is an
assignment, mortgage, exclusive license, or
any other conveyance, alienation, or hypo-
thecation of a copyright or of any of the exclu-
sive rights comprised in a copyright, whether
or not it is limited in time or place of effect,
but not including a nonexclusive license.

A ‘‘transmission program’’ is a body of ma-
terial that, as an aggregate, has been produced
for the sole purpose of transmission to the
public in sequence and as a unit.

To ‘‘transmit’’ a performance or display is to
communicate it by any device or process
whereby images or sounds are received beyond
the place from which they are sent.

A ‘‘treaty party’’ is a country or intergov-
ernmental organization other than the United
States that is a party to an international
agreement.

The ‘‘United States’’, when used in a geo-
graphical sense, comprises the several States,
the District of Columbia and the Common-
wealth of Puerto Rico, and the organized terri-
tories under the jurisdiction of the United
States Government.

For purposes of section 411, a work is a
‘‘United States work’’ only if—

(1) in the case of a published work, the
work is first published—

(A) in the United States;
(B) simultaneously in the United States

and another treaty party or parties, whose
law grants a term of copyright protection
that is the same as or longer than the
term provided in the United States;

(C) simultaneously in the United States
and a foreign nation that is not a treaty
party; or

(D) in a foreign nation that is not a trea-
ty party, and all of the authors of the
work are nationals, domiciliaries, or ha-
bitual residents of, or in the case of an
audiovisual work legal entities with head-
quarters in, the United States;

(2) in the case of an unpublished work, all
the authors of the work are nationals, domi-
ciliaries, or habitual residents of the United
States, or, in the case of an unpublished
audiovisual work, all the authors are legal
entities with headquarters in the United
States; or

(3) in the case of a pictorial, graphic, or
sculptural work incorporated in a building
or structure, the building or structure is lo-
cated in the United States.

A ‘‘useful article’’ is an article having an in-
trinsic utilitarian function that is not merely

to portray the appearance of the article or to
convey information. An article that is nor-
mally a part of a useful article is considered a
‘‘useful article’’.

The author’s ‘‘widow’’ or ‘‘widower’’ is the
author’s surviving spouse under the law of the
author’s domicile at the time of his or her
death, whether or not the spouse has later re-
married.

The ‘‘WIPO Copyright Treaty’’ is the WIPO
Copyright Treaty concluded at Geneva, Swit-
zerland, on December 20, 1996.

The ‘‘WIPO Performances and Phonograms
Treaty’’ is the WIPO Performances and Phono-
grams Treaty concluded at Geneva, Switzer-
land, on December 20, 1996.

A ‘‘work of visual art’’ is—
(1) a painting, drawing, print, or sculpture,

existing in a single copy, in a limited edition
of 200 copies or fewer that are signed and
consecutively numbered by the author, or, in
the case of a sculpture, in multiple cast,
carved, or fabricated sculptures of 200 or
fewer that are consecutively numbered by
the author and bear the signature or other
identifying mark of the author; or

(2) a still photographic image produced for
exhibition purposes only, existing in a single
copy that is signed by the author, or in a
limited edition of 200 copies or fewer that
are signed and consecutively numbered by
the author.

A work of visual art does not include—
(A)(i) any poster, map, globe, chart, tech-

nical drawing, diagram, model, applied art,
motion picture or other audiovisual work,
book, magazine, newspaper, periodical, data
base, electronic information service, elec-
tronic publication, or similar publication;

(ii) any merchandising item or advertising,
promotional, descriptive, covering, or pack-
aging material or container;

(iii) any portion or part of any item de-
scribed in clause (i) or (ii);

(B) any work made for hire; or
(C) any work not subject to copyright pro-

tection under this title.
A ‘‘work of the United States Government’’

is a work prepared by an officer or employee of
the United States Government as part of that
person’s official duties.

A ‘‘work made for hire’’ is—
(1) a work prepared by an employee within

the scope of his or her employment; or
(2) a work specially ordered or commis-

sioned for use as a contribution to a collec-
tive work, as a part of a motion picture or
other audiovisual work, as a translation, as
a supplementary work, as a compilation, as
an instructional text, as a test, as answer
material for a test, or as an atlas, if the par-
ties expressly agree in a written instrument
signed by them that the work shall be con-
sidered a work made for hire. For the pur-
pose of the foregoing sentence, a ‘‘supple-
mentary work’’ is a work prepared for publi-
cation as a secondary adjunct to a work by
another author for the purpose of introduc-
ing, concluding, illustrating, explaining, re-
vising, commenting upon, or assisting in the
use of the other work, such as forewords,
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afterwords, pictorial illustrations, maps,
charts, tables, editorial notes, musical ar-
rangements, answer material for tests, bib-
liographies, appendixes, and indexes, and an
‘‘instructional text’’ is a literary, pictorial,
or graphic work prepared for publication and
with the purpose of use in systematic in-
structional activities.

In determining whether any work is eligible to
be considered a work made for hire under
paragraph (2), neither the amendment con-
tained in section 1011(d) of the Intellectual
Property and Communications Omnibus Re-
form Act of 1999, as enacted by section
1000(a)(9) of Public Law 106–113, nor the dele-
tion of the words added by that amendment—

(A) shall be considered or otherwise given
any legal significance, or

(B) shall be interpreted to indicate con-
gressional approval or disapproval of, or ac-
quiescence in, any judicial determination,

by the courts or the Copyright Office. Para-
graph (2) shall be interpreted as if both section
2(a)(1) of the Work Made For Hire and Copy-
right Corrections Act of 2000 and section
1011(d) of the Intellectual Property and Com-
munications Omnibus Reform Act of 1999, as
enacted by section 1000(a)(9) of Public Law
106–113, were never enacted, and without re-
gard to any inaction or awareness by the Con-
gress at any time of any judicial determina-
tions.

The terms ‘‘WTO Agreement’’ and ‘‘WTO
member country’’ have the meanings given
those terms in paragraphs (9) and (10), respec-
tively, of section 2 of the Uruguay Round
Agreements Act.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2541; Pub. L. 96–517, § 10(a), Dec. 12, 1980, 94 Stat.
3028; Pub. L. 100–568, § 4(a)(1), Oct. 31, 1988, 102
Stat. 2854; Pub. L. 101–650, title VI, § 602, title
VII, § 702, Dec. 1, 1990, 104 Stat. 5128, 5133; Pub. L.
102–307, title I, § 102(b)(2), June 26, 1992, 106 Stat.
266; Pub. L. 102–563, § 3(b), Oct. 28, 1992, 106 Stat.
4248; Pub. L. 104–39, § 5(a), Nov. 1, 1995, 109 Stat.
348; Pub. L. 105–80, § 12(a)(3), Nov. 13, 1997, 111
Stat. 1534; Pub. L. 105–147, § 2(a), Dec. 16, 1997, 111
Stat. 2678; Pub. L. 105–298, title II, § 205, Oct. 27,
1998, 112 Stat. 2833; Pub. L. 105–304, title I,
§ 102(a), Oct. 28, 1998, 112 Stat. 2861; Pub. L.
106–44, § 1(g)(1), Aug. 5, 1999, 113 Stat. 222; Pub. L.
106–113, div. B, § 1000(a)(9) [title I, § 1011(d)], Nov.
29, 1999, 113 Stat. 1536, 1501A–544; Pub. L. 106–379,
§ 2(a), Oct. 27, 2000, 114 Stat. 1444; Pub. L. 107–273,
div. C, title III, § 13210(5), Nov. 2, 2002, 116 Stat.
1909.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The significant definitions in this section will be
mentioned or summarized in connection with the provi-
sions to which they are most relevant.

REFERENCES IN TEXT

The Universal Copyright Convention, referred to in
definition of ‘‘international agreement’’, is set out
under section 104 of this title.

Section 1011(d) of the Intellectual Property and Com-
munications Omnibus Reform Act of 1999, referred to in
definition of ‘‘work made for hire’’, is section 1000(a)(9)

[title I, § 1011(d)] of Pub. L. 106–113, which amended par.
(2) of that definition. See 1999 Amendment note below.

Section 2(a)(1) of the Work Made For Hire and Copy-
right Corrections Act of 2000, referred to in definition
of ‘‘work made for hire’’, is section 2(a)(1) of Pub. L.
106—379, which amended par. (2) of that definition. See
2000 Amendment note below.

Section 2 of the Uruguay Round Agreements Act, re-
ferred to in definitions of ‘‘WTO Agreement’’ and ‘‘WTO
member country’’, is classified to section 3501 of Title
19, Customs Duties.

AMENDMENTS

2002—Pub. L. 107–273, § 13210(5)(B), transferred defini-
tion of ‘‘Registration’’ to appear after definition of
‘‘publicly’’.

Pub. L. 107–273, § 13210(5)(A), transferred definition of
‘‘computer program’’ to appear after definition of
‘‘compilation’’.

2000—Pub. L. 106–379, § 2(a)(2), in definition of ‘‘work
made for hire’’, inserted after par. (2) provisions relat-
ing to considerations and interpretations to be used in
determining whether any work is eligible to be consid-
ered a work made for hire under par. (2).

Pub. L. 106–379, § 2(a)(1), in definition of ‘‘work made
for hire’’, struck out ‘‘as a sound recording,’’ after ‘‘mo-
tion picture or other audiovisual work,’’ in par. (2).

1999—Pub. L. 106–113, which directed the insertion of
‘‘as a sound recording,’’ after ‘‘audiovisual work’’ in
par. (2) of definition relating to work made for hire,
was executed by making the insertion after ‘‘audio-
visual work,’’ to reflect the probable intent of Con-
gress.

Pub. L. 106–44, § 1(g)(1)(B), in definition of ‘‘propri-
etor’’, substituted ‘‘For purposes of section 513, a ‘pro-
prietor’ ’’ for ‘‘A ‘proprietor’ ’’.

Pub. L. 106–44, § 1(g)(1)(A), transferred definition of
‘‘United States work’’ to appear after definition of
‘‘United States’’.

1998—Pub. L. 105–304, § 102(a)(1), struck out definition
of ‘‘Berne Convention work’’.

Pub. L. 105–304, § 102(a)(2), in definition of ‘‘country of
origin’’, substituted ‘‘For purposes of section 411, a
work is a ‘United States work’ only if’’ for ‘‘The ‘coun-
try of origin’ of a Berne Convention work, for purposes
of section 411, is the United States if’’ in introductory
provisions, substituted ‘‘treaty party or parties’’ for
‘‘nation or nations adhering to the Berne Convention’’
in par. (1)(B) and ‘‘is not a treaty party’’ for ‘‘does not
adhere to the Berne Convention’’ in par. (1)(C), (D), and
struck out at end ‘‘For the purposes of section 411, the
‘country of origin’ of any other Berne Convention work
is not the United States.’’

Pub. L. 105–298, § 205(1), inserted definitions of ‘‘estab-
lishment’’ and ‘‘food service or drinking establish-
ment’’.

Pub. L. 105–304, § 102(a)(3), inserted definition of ‘‘Ge-
neva Phonograms Convention’’.

Pub. L. 105–298, § 205(2), inserted definition of ‘‘gross
square feet of space’’.

Pub. L. 105–304, § 102(a)(4), inserted definition of
‘‘international agreement’’.

Pub. L. 105–298, § 205(3), (4), inserted definitions of
‘‘performing rights society’’ and ‘‘proprietor’’.

Pub. L. 105–304, § 102(a)(5), inserted definition of term
‘‘treaty party’’.

Pub. L. 105–304, § 102(a)(6), inserted definition of term
‘‘WIPO Copyright Treaty’’.

Pub. L. 105–304, § 102(a)(7), inserted definition of term
‘‘WIPO Performances and Phonograms Treaty’’.

Pub. L. 105–304, § 102(a)(8), inserted definitions of
terms ‘‘WTO Agreement’’ and ‘‘WTO member country’’.

1997—Pub. L. 105–147 inserted definition of ‘‘financial
gain’’.

Pub. L. 105–80, in definition of to perform or to dis-
play a work ‘‘publicly’’, substituted ‘‘process’’ for
‘‘processs’’ in par. (2).

1995—Pub. L. 104–39 inserted definition of ‘‘digital
transmission’’.

1992—Pub. L. 102–563 substituted ‘‘Except as otherwise
provided in this title, as used’’ for ‘‘As used’’ in intro-
ductory provisions.
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Pub. L. 102–307 inserted definition of ‘‘registration’’.
1990—Pub. L. 101–650, § 702(a), inserted definition of

‘‘architectural work’’.
Pub. L. 101–650, § 702(b), in definition of ‘‘Berne Con-

vention work’’ added par. (5).
Pub. L. 101–650, § 602, inserted definition of ‘‘work of

visual art’’.
1988—Pub. L. 100–568, § 4(a)(1)(B), inserted definitions

of ‘‘The Berne Convention’’ and ‘‘Berne Convention
work’’.

Pub. L. 100–568, § 4(a)(1)(C), inserted definition of
‘‘country of origin’’.

Pub. L. 100–568, § 4(a)(1)(A), in definition of ‘‘Pictorial,
graphic, and sculptural works’’ substituted ‘‘diagrams,
models, and technical drawings, including architec-
tural plans’’ for ‘‘technical drawings, diagrams, and
models’’.

1980—Pub. L. 96–517 inserted definition of ‘‘computer
program’’.

EFFECTIVE DATE OF 2000 AMENDMENT

Pub. L. 106–379, § 2(b)(1), Oct. 27, 2000, 114 Stat. 1444,
provided that: ‘‘The amendments made by this section
[amending this section] shall be effective as of Novem-
ber 29, 1999.’’

EFFECTIVE DATE OF 1999 AMENDMENT

Pub. L. 106–113, div. B, § 1000(a)(9) [title I, § 1012], Nov.
29, 1999, 113 Stat. 1536, 1501A–544, provided that: ‘‘Sec-
tions 1001, 1003, 1005, 1007, 1008, 1009, 1010, and 1011 [en-
acting sections 338 and 339 of Title 47, Telegraphs, Tele-
phones, and Radiotelegraphs, amending this section,
sections 111, 119, 501, and 510 of this title, and section
325 of Title 47, enacting provisions set out as a note
under this section and section 325 of Title 47, and
amending provisions set out as a note under section 119
of this title] (and the amendments made by such sec-
tions) shall take effect on the date of the enactment of
this Act [Nov. 29, 1999]. The amendments made by sec-
tions 1002, 1004, and 1006 [enacting section 122 of this
title and amending sections 119 and 501 of this title]
shall be effective as of July 1, 1999.’’

EFFECTIVE DATE OF 1998 AMENDMENTS

Pub. L. 105–304, title I, § 105, Oct. 28, 1998, 112 Stat.
2877, provided that:

‘‘(a) IN GENERAL.—Except as otherwise provided in
this title [see section 101 of Pub. L. 105–304, set out as
a Short Title of 1998 Amendments note below], this
title and the amendments made by this title shall take
effect on the date of the enactment of this Act [Oct. 28,
1998].

‘‘(b) AMENDMENTS RELATING TO CERTAIN INTER-
NATIONAL AGREEMENTS.—(1) The following shall take ef-
fect upon the entry into force of the WIPO Copyright
Treaty with respect to the United States [Mar. 6, 2002]:

‘‘(A) Paragraph (5) of the definition of ‘inter-
national agreement’ contained in section 101 of title
17, United States Code, as amended by section
102(a)(4) of this Act.

‘‘(B) The amendment made by section 102(a)(6) of
this Act [amending this section].

‘‘(C) Subparagraph (C) of section 104A(h)(1) of title
17, United States Code, as amended by section
102(c)(1) of this Act.

‘‘(D) Subparagraph (C) of section 104A(h)(3) of title
17, United States Code, as amended by section
102(c)(2) of this Act.
‘‘(2) The following shall take effect upon the entry

into force of the WIPO Performances and Phonograms
Treaty with respect to the United States [May 20, 2002]:

‘‘(A) Paragraph (6) of the definition of ‘inter-
national agreement’ contained in section 101 of title
17, United States Code, as amended by section
102(a)(4) of this Act.

‘‘(B) The amendment made by section 102(a)(7) of
this Act [amending this section].

‘‘(C) The amendment made by section 102(b)(2) of
this Act [amending section 104 of this title].

‘‘(D) Subparagraph (D) of section 104A(h)(1) of title
17, United States Code, as amended by section
102(c)(1) of this Act.

‘‘(E) Subparagraph (D) of section 104A(h)(3) of title
17, United States Code, as amended by section
102(c)(2) of this Act.

‘‘(F) The amendments made by section 102(c)(3) of
this Act [amending section 104A of this title].’’
Pub. L. 105–298, title II, § 207, Oct. 27, 1998, 112 Stat.

2834, provided that: ‘‘This title [enacting section 512 of
this title, amending this section and sections 110 and
504 of this title, and enacting provisions set out as
notes under this section] and the amendments made by
this title shall take effect 90 days after the date of the
enactment of this Act [Oct. 27, 1998].’’

EFFECTIVE DATE OF 1995 AMENDMENT

Section 6 of Pub. L. 104–39 provided that: ‘‘This Act
[see Short Title of 1995 Amendment note below] and the
amendments made by this Act shall take effect 3
months after the date of enactment of this Act [Nov. 1,
1995], except that the provisions of sections 114(e) and
114(f) of title 17, United States Code (as added by sec-
tion 3 of this Act) shall take effect immediately upon
the date of enactment of this Act.’’

EFFECTIVE DATE OF 1992 AMENDMENT

Section 102(g) of Pub. L. 102–307, as amended by Pub.
L. 105–298, title I, § 102(d)(2)(B), Oct. 27, 1998, 112 Stat.
2828, provided that:

‘‘(1) Subject to paragraphs (2) and (3), this section
[amending this section and sections 304, 408, 409, and 708
of this title and enacting provisions set out as a note
under section 304 of this title] and the amendments
made by this section shall take effect on the date of the
enactment of this Act [June 26, 1992].

‘‘(2) The amendments made by this section shall
apply only to those copyrights secured between Janu-
ary 1, 1964, and December 31, 1977. Copyrights secured
before January 1, 1964, shall be governed by the provi-
sions of section 304(a) of title 17, United States Code, as
in effect on the day before the effective date of this sec-
tion [June 26, 1992], except each reference to forty-
seven years in such provisions shall be deemed to be 67
years.

‘‘(3) This section and the amendments made by this
section shall not affect any court proceedings pending
on the effective date of this section.’’

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by section 602 of Pub. L. 101–650 effective
6 months after Dec. 1, 1990, see section 610 of Pub. L.
101–650, set out as an Effective Date note under section
106A of this title.

Section 706 of title VII of Pub. L. 101–650 provided
that: ‘‘The amendments made by this title [enacting
section 120 of this title and amending this section and
sections 102, 106, and 301 of this title], apply to—

‘‘(1) any architectural work created on or after the
date of the enactment of this Act [Dec. 1, 1990]; and

‘‘(2) any architectural work that, on the date of the
enactment of this Act, is unconstructed and em-
bodied in unpublished plans or drawings, except that
protection for such architectural work under title 17,
United States Code, by virtue of the amendments
made by this title, shall terminate on December 31,
2002, unless the work is constructed by that date.’’

EFFECTIVE DATE OF 1988 AMENDMENT

Section 13 of Pub. L. 100–568 provided that:
‘‘(a) EFFECTIVE DATE.—This Act and the amendments

made by this Act [enacting section 116A of this title,
amending this section and sections 104, 116, 205, 301, 401
to 408, 411, 501, 504, 801, and 804 of this title, and enact-
ing provisions set out as notes under this section] take
effect on the date on which the Berne Convention (as
defined in section 101 of title 17, United States Code)
enters into force with respect to the United States
[Mar. 1, 1989]. [The Berne Convention entered into force
with respect to the United States on Mar. 1, 1989.]
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‘‘(b) EFFECT ON PENDING CASES.—Any cause of action
arising under title 17, United States Code, before the ef-
fective date of this Act shall be governed by the provi-
sions of such title as in effect when the cause of action
arose.’’

SHORT TITLE OF 2002 AMENDMENTS

Pub. L. 107–321, § 1, Dec. 4, 2002, 116 Stat. 2780, provided
that: ‘‘This Act [amending section 114 of this title and
enacting provisions set out as notes under section 114
of this title] may be cited as the ‘Small Webcaster Set-
tlement Act of 2002’.’’

Pub. L. 107–273, div. C, title III, § 13301(a), Nov. 2, 2002,
116 Stat. 1910, provided that: ‘‘This subtitle [subtitle C
(§ 13301) of title III of div. C of Pub. L. 107–273, amending
sections 110, 112, and 802 of this title] may be cited as
the ‘Technology, Education, and Copyright Harmoni-
zation Act of 2002’.’’

SHORT TITLE OF 2000 AMENDMENT

Pub. L. 106–379, § 1, Oct. 27, 2000, 114 Stat. 1444, pro-
vided that: ‘‘This Act [amending this section and sec-
tions 121, 705, and 708 of this title, repealing section 710
of this title, and enacting provisions set out as notes
under this section and section 708 of this title] may be
cited as the ‘Work Made For Hire and Copyright Cor-
rections Act of 2000’.’’

SHORT TITLE OF 1999 AMENDMENTS

Pub. L. 106–160, § 1, Dec. 9, 1999, 113 Stat. 1774, provided
that: ‘‘This Act [amending section 504 of this title and
enacting provisions set out as notes under section 504
of this title and section 994 of Title 28, Judiciary and
Judicial Procedure] may be cited as the ‘Digital Theft
Deterrence and Copyright Damages Improvement Act
of 1999’.’’

Pub. L. 106–113, div. B, § 1000(a)(9) [title I, § 1001], Nov.
29, 1999, 113 Stat. 1536, 1501A–523, provided that: ‘‘This
title [enacting section 122 of this title and sections 338
and 339 of Title 47, Telegraphs, Telephones, and Radio-
telegraphs, amending this section, sections 111, 119, 501,
and 510 of this title, and section 325 of Title 47, enacting
provisions set out as notes under this section and sec-
tion 325 of Title 47, and amending provisions set out as
a note under section 119 of this title] may be cited as
the ‘Satellite Home Viewer Improvement Act of 1999’.’’

SHORT TITLE OF 1998 AMENDMENTS

Pub. L. 105–304, § 1, Oct. 28, 1998, 112 Stat. 2860, pro-
vided that: ‘‘This Act [enacting section 512 and chap-
ters 12 and 13 of this title and section 4001 of Title 28,
Judiciary and Judicial Procedure, amending this sec-
tion, sections 104, 104A, 108, 112, 114, 117, 411, 507, 701,
and 801 to 803 of this title, section 5314 of Title 5, Gov-
ernment Organization and Employees, sections 1338,
1400, and 1498 of Title 28, and section 3 of Title 35, Pat-
ents, and enacting provisions set out as notes under
this section and sections 108, 109, 112, 114, 512, and 1301
of this title] may be cited as the ‘Digital Millennium
Copyright Act’.’’

Pub. L. 105–304, title I, § 101, Oct. 28, 1998, 112 Stat.
2861, provided that: ‘‘This title [enacting chapter 12 of
this title, amending this section and sections 104, 104A,
411, and 507 of this title, and enacting provisions set out
as notes under this section and section 109 of this title]
may be cited as the ‘WIPO Copyright and Performances
and Phonograms Treaties Implementation Act of
1998’.’’

Pub. L. 105–304, title II, § 201, Oct. 28, 1998, 112 Stat.
2877, provided that: ‘‘This title [enacting section 512 of
this title and provisions set out as a note under section
512 of this title] may be cited as the ‘Online Copyright
Infringement Liability Limitation Act’.’’

Pub. L. 105–304, title III, § 301, Oct. 28, 1998, 112 Stat.
2886, provided that: ‘‘This title [amending section 117 of
this title] may be cited as the ‘Computer Maintenance
Competition Assurance Act’.’’

Pub. L. 105–304, title V, § 501, Oct. 28, 1998, 112 Stat.
2905, provided that: ‘‘This Act [probably means ‘‘this

title’’, enacting chapter 13 of this title and amending
sections 1338, 1400, and 1498 of Title 28, Judiciary and
Judicial Procedure] may be referred to as the ‘Vessel
Hull Design Protection Act’.’’

Pub. L. 105–298, title I, § 101, Oct. 27, 1998, 112 Stat.
2827, provided that: ‘‘This title [amending sections 108,
203, and 301 to 304 of this title, enacting provisions set
out as a note under section 108 of this title, and amend-
ing provisions set out as notes under this section and
section 304 of this title] may be referred to as the
‘Sonny Bono Copyright Term Extension Act’.’’

Pub. L. 105–298, title II, § 201, Oct. 27, 1998, 112 Stat.
2830, provided that: ‘‘This title [enacting section 512 of
this title, amending this section and sections 110 and
504 of this title, and enacting provisions set out as
notes under this section] may be cited as the ‘Fairness
In Music Licensing Act of 1998’.’’

SHORT TITLE OF 1995 AMENDMENT

Section 1 of Pub. L. 104–39 provided that: ‘‘This Act
[amending this section and sections 106, 111, 114, 115,
119, and 801 to 803 of this title and enacting provisions
set out as a note above] may be cited as the ‘Digital
Performance Right in Sound Recordings Act of 1995’.’’

SHORT TITLE OF 1994 AMENDMENT

Pub. L. 103–369, § 1, Oct. 18, 1994, 108 Stat. 3477, pro-
vided that: ‘‘This Act [amending sections 111 and 119 of
this title and enacting and repealing provisions set out
as notes under section 119 of this title] may be cited as
the ‘Satellite Home Viewer Act of 1994’.’’

SHORT TITLE OF 1993 AMENDMENT

Pub. L. 103–198, § 1, Dec. 17, 1993, 107 Stat. 2304, pro-
vided that: ‘‘This Act [amending sections 111, 116, 118,
119, 801 to 803, 1004 to 1007, and 1010 of this title and sec-
tion 1288 of Title 8, Aliens and Nationality, renumber-
ing sections 116A and 804 of this title as sections 116 and
803, respectively, of this title, repealing sections 116,
803, and 805 to 810 of this title, and enacting provisions
set out as notes under section 801 of this title and sec-
tion 1288 of Title 8] may be cited as the ‘Copyright Roy-
alty Tribunal Reform Act of 1993’.’’

SHORT TITLE OF 1992 AMENDMENTS

Pub. L. 102–563, § 1, Oct. 28, 1992, 106 Stat. 4237, pro-
vided that: ‘‘This Act [enacting chapter 10 of this title,
amending this section, sections 801, 804, and 912 of this
title, and section 1337 of Title 19, Customs Duties, and
enacting provisions set out as a note under section 1001
of this title] may be cited as the ‘Audio Home Record-
ing Act of 1992’.’’

Section 1 of Pub. L. 102–307 provided that: ‘‘This Act
[enacting sections 179 to 179k of Title 2, The Congress,
amending this section and sections 108, 304, 408, 409, and
708 of this title, repealing sections 178 to 178l of Title 2,
enacting provisions set out as notes under this section,
section 304 of this title, and section 179 of Title 2, and
repealing provisions set out as a note under section 178
of Title 2] may be cited as the ‘Copyright Amendments
Act of 1992’.’’

Section 101 of title I of Pub. L. 102–307 provided that:
‘‘This title [amending this section and sections 304, 408,
409, and 708 of this title and enacting provisions set out
as notes under this section and section 304 of this title]
may be referred to as the ‘Copyright Renewal Act of
1992’.’’

SHORT TITLE OF 1991 AMENDMENT

Pub. L. 102–64, § 1, June 28, 1991, 105 Stat. 320, provided
that: ‘‘This Act [amending section 914 of this title and
enacting provisions set out as a note under section 914
of this title] may be cited as the ‘Semiconductor Inter-
national Protection Extension Act of 1991’.’’

SHORT TITLE OF 1990 AMENDMENTS

Section 601 of title VI of Pub. L. 101–650 provided
that: ‘‘This title [enacting section 106A of this title,
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amending this section and sections 107, 113, 301, 411, 412,
501, and 506 of this title, and enacting provisions set out
as notes under this section and section 106A of this
title] may be cited as the ‘Visual Artists Rights Act of
1990’.’’

Section 701 of title VII of Pub. L. 101–650 provided
that: ‘‘This title [enacting section 120 of this title,
amending this section and sections 102, 106, and 301 of
this title, and enacting provisions set out as a note
above] may be cited as the ‘Architectural Works Copy-
right Protection Act’.’’

Section 801 of title VIII of Pub. L. 101–650 provided
that: ‘‘This title [amending section 109 of this title and
enacting provisions set out as notes under sections 109
and 205 of this title] may be cited as the ‘Computer
Software Rental Amendments Act of 1990’.’’

Pub. L. 101–553, § 1, Nov. 15, 1990, 104 Stat. 2749, pro-
vided that: ‘‘This Act [enacting section 511 of this title,
amending sections 501, 910, and 911 of this title, and en-
acting provisions set out as a note under section 501 of
this title] may be cited as the ‘Copyright Remedy Clar-
ification Act’.’’

Pub. L. 101–319, § 1, July 3, 1990, 104 Stat. 290, provided
that: ‘‘This Act [amending sections 701 and 802 of this
title and sections 5315 and 5316 of Title 5, Government
Organization and Employees, and enacting provisions
set out as a note under section 701 of this title] may be
cited as the ‘Copyright Royalty Tribunal Reform and
Miscellaneous Pay Act of 1989’.’’

Pub. L. 101–318, § 1, July 3, 1990, 104 Stat. 287, provided
that: ‘‘This Act [amending sections 106, 111, 704, 708, 801,
and 804 of this title and enacting provisions set out as
notes under sections 106, 111, 708, and 804 of this title]
may be cited as the ‘Copyright Fees and Technical
Amendments Act of 1989’.’’

SHORT TITLE OF 1988 AMENDMENTS

Pub. L. 100–667, title II, § 201, Nov. 16, 1988, 102 Stat.
3949, provided that: ‘‘This title [enacting section 119 of
this title and sections 612 and 613 of Title 47, Tele-
graphs, Telephones, and Radiotelegraphs, amending
sections 111, 501, 801, and 804 of this title and section 605
of Title 47, and enacting provisions set out as notes
under section 119 of this title] may be cited as the ‘Sat-
ellite Home Viewer Act of 1988’.’’ [Section ceases to be
effective Dec. 31, 1994, see section 207 of Pub. L. 100–667,
set out as an Effective and Termination Dates note
under section 119 of this title.]

Section 1(a) of Pub. L. 100–568 provided that: ‘‘This
Act [enacting section 116A of this title, amending this
section and sections 104, 116, 205, 301, 401 to 408, 411, 501,
504, 801, and 804 of this title, and enacting provisions set
out as notes under this section] may be cited as the
‘Berne Convention Implementation Act of 1988’.’’

SHORT TITLE OF 1984 AMENDMENTS

Pub. L. 98–620, title III, § 301, Nov. 8, 1984, 98 Stat. 3347,
provided that: ‘‘This title [enacting chapter 9 of this
title] may be cited as the ‘Semiconductor Chip Protec-
tion Act of 1984’.’’

Pub. L. 98–450, § 1, Oct. 4, 1984, 98 Stat. 1727, provided
that: ‘‘This Act [amending sections 109 and 115 of this
title and enacting provisions set out as a note under
section 109 of this title] may be cited as the ‘Record
Rental Amendment of 1984’.’’

SEVERABILITY

Pub. L. 106–379, § 2(b)(2), Oct. 27, 2000, 114 Stat. 1444,
provided that: ‘‘If the provisions of paragraph (1) [see
Effective Date of 2000 Amendment note above], or any
application of such provisions to any person or circum-
stance, is held to be invalid, the remainder of this sec-
tion [amending this section and enacting provisions set
out as a note above], the amendments made by this sec-
tion, and the application of this section to any other
person or circumstance shall not be affected by such in-
validation.’’

CONSTRUCTION OF 1998 AMENDMENT

Pub. L. 105–298, title II, § 206, Oct. 27, 1998, 112 Stat.
2834, provided that: ‘‘Except as otherwise provided in

this title [enacting section 512 of this title, amending
this section and sections 110 and 504 of this title, and
enacting provisions set out as notes under this section],
nothing in this title shall be construed to relieve any
performing rights society of any obligation under any
State or local statute, ordinance, or law, or consent de-
cree or other court order governing its operation, as
such statute, ordinance, law, decree, or order is in ef-
fect on the date of the enactment of this Act [Oct. 27,
1998], as it may be amended after such date, or as it
may be issued or agreed to after such date.’’

FIRST AMENDMENT APPLICATION

Section 609 of title VI of Pub. L. 101–650 provided
that: ‘‘This title [see Short Title of 1990 Amendments
note above] does not authorize any governmental en-
tity to take any action or enforce restrictions prohib-
ited by the First Amendment to the United States Con-
stitution.’’

BERNE CONVENTION; CONGRESSIONAL DECLARATIONS

Section 2 of Pub. L. 100–568 provided that: ‘‘The Con-
gress makes the following declarations:

‘‘(1) The Convention for the Protection of Literary
and Artistic Works, signed at Berne, Switzerland, on
September 9, 1886, and all acts, protocols, and revi-
sions thereto (hereafter in this Act [see Short Title of
1988 Amendment note above] referred to as the ‘Berne
Convention’) are not self-executing under the Con-
stitution and laws of the United States.

‘‘(2) The obligations of the United States under the
Berne Convention may be performed only pursuant to
appropriate domestic law.

‘‘(3) The amendments made by this Act, together
with the law as it exists on the date of the enactment
of this Act [Oct. 31, 1988], satisfy the obligations of
the United States in adhering to the Berne Conven-
tion and no further rights or interests shall be recog-
nized or created for that purpose.’’

BERNE CONVENTION; CONSTRUCTION

Section 3 of Pub. L. 100–568 provided that:
‘‘(a) RELATIONSHIP WITH DOMESTIC LAW.—The provi-

sions of the Berne Convention—
‘‘(1) shall be given effect under title 17, as amended

by this Act [see Short Title of 1988 Amendment note
above], and any other relevant provision of Federal or
State law, including the common law; and

‘‘(2) shall not be enforceable in any action brought
pursuant to the provisions of the Berne Convention
itself.
‘‘(b) CERTAIN RIGHTS NOT AFFECTED.—The provisions

of the Berne Convention, the adherence of the United
States thereto, and satisfaction of United States obli-
gations thereunder, do not expand or reduce any right
of an author of a work, whether claimed under Federal,
State, or the common law—

‘‘(1) to claim authorship of the work; or
‘‘(2) to object to any distortion, mutilation, or

other modification of, or other derogatory action in
relation to, the work, that would prejudice the au-
thor’s honor or reputation.’’

WORKS IN PUBLIC DOMAIN WITHOUT COPYRIGHT
PROTECTION

Section 12 of Pub. L. 100–568 provided that: ‘‘Title 17,
United States Code, as amended by this Act [see Short
Title of 1988 Amendment note above], does not provide
copyright protection for any work that is in the public
domain in the United States.’’

DEFINITIONS

Pub. L. 103–465, title V, § 501, Dec. 8, 1994, 108 Stat.
4973, provided that: ‘‘For purposes of this title [enact-
ing section 1101 of this title and section 2319A of Title
18, Crimes and Criminal Procedure, amending sections
104A and 109 of this title, sections 1052 and 1127 of Title
15, Commerce and Trade, and sections 41, 104, 111, 119,
154, 156, 172, 173, 252, 262, 271, 272, 287, 292, 295, 307, 365,
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and 373 of Title 35, Patents, enacting provisions set out
as notes under section 1052 of Title 15 and sections 104
and 154 of Title 35, and amending provisions set out as
a note under section 109 of this title]—

‘‘(1) the term ‘WTO Agreement’ has the meaning
given that term in section 2(9) of the Uruguay Round
Agreements Act [19 U.S.C. 3501(9)]; and

‘‘(2) the term ‘WTO member country’ has the mean-
ing given that term in section 2(10) of the Uruguay
Round Agreements Act.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106A, 114 of this
title; title 2 sections 179u, 1741; title 15 section 1129;
title 18 sections 2318, 2319; title 28 section 4001.

§ 102. Subject matter of copyright: In general

(a) Copyright protection subsists, in accord-
ance with this title, in original works of author-
ship fixed in any tangible medium of expression,
now known or later developed, from which they
can be perceived, reproduced, or otherwise com-
municated, either directly or with the aid of a
machine or device. Works of authorship include
the following categories:

(1) literary works;
(2) musical works, including any accompany-

ing words;
(3) dramatic works, including any accom-

panying music;
(4) pantomimes and choreographic works;
(5) pictorial, graphic, and sculptural works;
(6) motion pictures and other audiovisual

works;
(7) sound recordings; and
(8) architectural works.

(b) In no case does copyright protection for an
original work of authorship extend to any idea,
procedure, process, system, method of operation,
concept, principle, or discovery, regardless of
the form in which it is described, explained, il-
lustrated, or embodied in such work.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2544; Pub. L. 101–650, title VII, § 703, Dec. 1, 1990,
104 Stat. 5133.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Original Works of Authorship. The two fundamental
criteria of copyright protection—originality and fixa-
tion in tangible form are restated in the first sentence
of this cornerstone provision. The phrase ‘‘original
works or authorship,’’ which is purposely left unde-
fined, is intended to incorporate without change the
standard of originality established by the courts under
the present copyright statute. This standard does not
include requirements of novelty, ingenuity, or esthetic
merit, and there is no intention to enlarge the standard
of copyright protection to require them.

In using the phrase ‘‘original works of authorship,’’
rather than ‘‘all the writings of an author’’ now in sec-
tion 4 of the statute [section 4 of former title 17], the
committee’s purpose is to avoid exhausting the con-
stitutional power of Congress to legislate in this field,
and to eliminate the uncertainties arising from the lat-
ter phrase. Since the present statutory language is sub-
stantially the same as the empowering language of the
Constitution [Const. Art. I, § 8, cl. 8], a recurring ques-
tion has been whether the statutory and the constitu-
tional provisions are coextensive. If so, the courts
would be faced with the alternative of holding copy-
rightable something that Congress clearly did not in-
tend to protect, or of holding constitutionally incapa-

ble of copyright something that Congress might one
day want to protect. To avoid these equally undesirable
results, the courts have indicated that ‘‘all the writings
of an author’’ under the present statute is narrower in
scope than the ‘‘writings’’ of ‘‘authors’’ referred to in
the Constitution. The bill avoids this dilemma by using
a different phrase—‘‘original works of authorship’’—in
characterizing the general subject matter of statutory
copyright protection.

The history of copyright law has been one of gradual
expansion in the types of works accorded protection,
and the subject matter affected by this expansion has
fallen into two general categories. In the first, sci-
entific discoveries and technological developments
have made possible new forms of creative expression
that never existed before. In some of these cases the
new expressive forms—electronic music, filmstrips, and
computer programs, for example—could be regarded as
an extension of copyrightable subject matter Congress
had already intended to protect, and were thus consid-
ered copyrightable from the outset without the need of
new legislation. In other cases, such as photographs,
sound recordings, and motion pictures, statutory en-
actment was deemed necessary to give them full rec-
ognition as copyrightable works.

Authors are continually finding new ways of express-
ing themselves, but it is impossible to foresee the
forms that these new expressive methods will take. The
bill does not intend either to freeze the scope of copy-
rightable subject matter at the present stage of com-
munications technology or to allow unlimited expan-
sion into areas completely outside the present congres-
sional intent. Section 102 implies neither that that sub-
ject matter is unlimited nor that new forms of expres-
sion within that general area of subject matter would
necessarily be unprotected.

The historic expansion of copyright has also applied
to forms of expression which, although in existence for
generations or centuries, have only gradually come to
be recognized as creative and worthy of protection. The
first copyright statute in this country, enacted in 1790,
designated only ‘‘maps, charts, and books’’; major
forms of expression such as music, drama, and works of
art achieved specific statutory recognition only in
later enactments. Although the coverage of the present
statute is very broad, and would be broadened further
by the explicit recognition of all forms of choreog-
raphy, there are unquestionably other areas of existing
subject matter that this bill does not propose to pro-
tect but that future Congresses may want to.

Fixation in Tangible Form. As a basic condition of
copyright protection, the bill perpetuates the existing
requirement that a work be fixed in a ‘‘tangible me-
dium of expression,’’ and adds that this medium may be
one ‘‘now known or later developed,’’ and that the fixa-
tion is sufficient if the work ‘‘can be perceived, repro-
duced, or otherwise communicated, either directly or
with the aid of a machine or device.’’ This broad lan-
guage is intended to avoid the artificial and largely un-
justifiable distinctions, derived from cases such as
White-Smith Publishing Co. v. Apollo Co., 209 U.S. 1 (1908)
[28 S.Ct. 319, 52 L.Ed. 655], under which statutory
copyrightability in certain cases has been made to de-
pend upon the form or medium in which the work is
fixed. Under the bill it makes no difference what the
form, manner, or medium of fixation may be—whether
it is in words, numbers, notes, sounds, pictures, or any
other graphic or symbolic indicia, whether embodied in
a physical object in written, printed, photographic,
sculptural, punched, magnetic, or any other stable
form, and whether it is capable of perception directly
or by means of any machine or device ‘‘now known or
later developed.’’

Under the bill, the concept of fixation is important
since it not only determines whether the provisions of
the statute apply to a work, but it also represents the
dividing line between common law and statutory pro-
tection. As will be noted in more detail in connection
with section 301, an unfixed work of authorship, such as
an improvisation or an unrecorded choreographic work,
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performance, or broadcast, would continue to be sub-
ject to protection under State common law or statute,
but would not be eligible for Federal statutory protec-
tion under section 102.

The bill seeks to resolve, through the definition of
‘‘fixation’’ in section 101, the status of live broadcasts—
sports, news coverage, live performances of music,
etc.—that are reaching the public in unfixed form but
that are simultaneously being recorded. When a foot-
ball game is being covered by four television cameras,
with a director guiding the activities of the four cam-
eramen and choosing which of their electronic images
are sent out to the public and in what order, there is
little doubt that what the cameramen and the director
are doing constitutes ‘‘authorship.’’ The further ques-
tion to be considered is whether there has been a fixa-
tion. If the images and sounds to be broadcast are first
recorded (on a video tape, film, etc.) and then transmit-
ted, the recorded work would be considered a ‘‘motion
picture’’ subject to statutory protection against unau-
thorized reproduction or retransmission of the broad-
cast. If the program content is transmitted live to the
public while being recorded at the same time, the case
would be treated the same; the copyright owner would
not be forced to rely on common law rather than statu-
tory rights in proceeding against an infringing user of
the live broadcast.

Thus, assuming it is copyrightable—as a ‘‘motion pic-
ture’’ or ‘‘sound recording,’’ for example—the content
of a live transmission should be regarded as fixed and
should be accorded statutory protection if it is being
recorded simultaneously with its transmission. On the
other hand, the definition of ‘‘fixation’’ would exclude
from the concept purely evanescent or transient repro-
ductions such as those projected briefly on a screen,
shown electronically on a television or other cathode
ray tube, or captured momentarily in the ‘‘memory’’ of
a computer.

Under the first sentence of the definition of ‘‘fixed’’
in section 101, a work would be considered ‘‘fixed in a
tangible medium of expression’’ if there has been an au-
thorized embodiment in a copy or phonorecord and if
that embodiment ‘‘is sufficiently permanent or stable’’
to permit the work ‘‘to be perceived, reproduced, or
otherwise communicated for a period of more than
transitory duration.’’ The second sentence makes clear
that, in the case of ‘‘a work consisting of sounds, im-
ages, or both, that are being transmitted,’’ the work is
regarded as ‘‘fixed’’ if a fixation is being made at the
same time as the transmission.

Under this definition ‘‘copies’’ and ‘‘phonorecords’’
together will comprise all of the material objects in
which copyrightable works are capable of being fixed.
The definitions of these terms in section 101, together
with their usage in section 102 and throughout the bill,
reflect a fundamental distinction between the ‘‘original
work’’ which is the product of ‘‘authorship’’ and the
multitude of material objects in which it can be em-
bodied. Thus, in the sense of the bill, a ‘‘book’’ is not
a work of authorship, but is a particular kind of
‘‘copy.’’ Instead, the author may write a ‘‘literary
work,’’ which in turn can be embodied in a wide range
of ‘‘copies’’ and ‘‘phonorecords,’’ including books, peri-
odicals, computer punch cards, microfilm, tape record-
ings, and so forth. It is possible to have an ‘‘original
work of authorship’’ without having a ‘‘copy’’ or
‘‘phonorecord’’ embodying it, and it is also possible to
have a ‘‘copy’’ or ‘‘phonorecord’’ embodying something
that does not qualify as an ‘‘original work of author-
ship.’’ The two essential elements—original work and
tangible object—must merge through fixation in order
to produce subject matter copyrightable under the
statute.

Categories of Copyrightable Works. The second sen-
tence of section 102 lists seven broad categories which
the concept of ‘‘works of authorship’’ is said to ‘‘in-
clude’’. The use of the word ‘‘include,’’ as defined in
section 101, makes clear that the listing is ‘‘illustrative
and not limitative,’’ and that the seven categories do
not necessarily exhaust the scope of ‘‘original works of

authorship’’ that the bill is intended to protect. Rath-
er, the list sets out the general area of copyrightable
subject matter, but with sufficient flexibility to free
the courts from rigid or outmoded concepts of the scope
of particular categories. The items are also overlapping
in the sense that a work falling within one class may
encompass works coming within some or all of the
other categories. In the aggregate, the list covers all
classes of works now specified in section 5 of title 17
[section 5 of former title 17]; in addition, it specifically
enumerates ‘‘pantomimes and choreographic works’’.

Of the seven items listed, four are defined in section
101. The three undefined categories—‘‘musical works,’’
‘‘dramatic works,’’ and ‘‘pantomimes and choreo-
graphic works’’—have fairly settled meanings. There is
no need, for example, to specify the copyrightability of
electronic or concrete music in the statute since the
form of a work would no longer be of any importance,
nor is it necessary to specify that ‘‘choreographic
works’’ do not include social dance steps and simple
routines.

The four items defined in section 101 are ‘‘literary
works,’’ ‘‘pictorial, graphic, and sculptural works,’’
‘‘motion pictures and audiovisual works’’, and ‘‘sound
recordings’’. In each of these cases, definitions are
needed not only because the meaning of the term itself
is unsettled but also because the distinction between
‘‘work’’ and ‘‘material object’’ requires clarification.
The term ‘‘literary works’’ does not connote any cri-
terion of literary merit or qualitative value: it includes
catalogs, directories, and similar factual, reference, or
instructional works and compilations of data. It also
includes computer data bases, and computer programs
to the extent that they incorporate authorship in the
programmer’s expression of original ideas, as distin-
guished from the ideas themselves.

Correspondingly, the definition of ‘‘pictorial, graphic,
and sculptural works’’ carries with it no implied cri-
terion of artistic taste, aesthetic value, or intrinsic
quality. The term is intended to comprise not only
‘‘works of art’’ in the traditional sense but also works
of graphic art and illustration, art reproductions, plans
and drawings, photographs and reproductions of them,
maps, charts, globes, and other cartographic works,
works of these kinds intended for use in advertising
and commerce, and works of ‘‘applied art.’’ There is no
intention whatever to narrow the scope of the subject
matter now characterized in section 5(k) [section 5(k)
of former title 17] as ‘‘prints or labels used for articles
of merchandise.’’ However, since this terminology sug-
gests the material object in which a work is embodied
rather than the work itself, the bill does not mention
this category separately.

In accordance with the Supreme Court’s decision in
Mazer v. Stein, 347 U.S. 201 (1954) [74 S.Ct. 460, 98 L. Ed.
630, rehearing denied 74 S.Ct. 637, 347 U.S. 949, 98 L.Ed.
1096], works of ‘‘applied art’’ encompass all original pic-
torial, graphic, and sculptural works that are intended
to be or have been embodied in useful articles, regard-
less of factors such as mass production, commercial ex-
ploitation, and the potential availability of design pat-
ent protection. The scope of exclusive rights in these
works is given special treatment in section 113, to be
discussed below.

The Committee has added language to the definition
of ‘‘pictorial, graphic, and sculptural works’’ in an ef-
fort to make clearer the distinction between works of
applied art protectable under the bill and industrial de-
signs not subject to copyright protection. The declara-
tion that ‘‘pictorial, graphic, and sculptural works’’ in-
clude ‘‘works of artistic craftsmanship insofar as their
form but not their mechanical or utilitarian aspects
are concerned’’ is classic language; it is drawn from
Copyright Office regulations promulgated in the 1940’s
and expressly endorsed by the Supreme Court in the
Mazer case.

The second part of the amendment states that ‘‘the
design of a useful article * * * shall be considered a pic-
torial, graphic, or sculptural work only if, and only to
the extent that, such design incorporates pictorial,
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graphic, or sculptural features that can be identified
separately from, and are capable of existing independ-
ently of, the utilitarian aspects of the article.’’ A ‘‘use-
ful article’’ is defined as ‘‘an article having an intrinsic
utilitarian function that is not merely to portray the
appearance of the article or to convey information.’’
This part of the amendment is an adaptation of lan-
guage added to the Copyright Office Regulations in the
mid-1950’s in an effort to implement the Supreme
Court’s decision in the Mazer case.

In adopting this amendatory language, the Commit-
tee is seeking to draw as clear a line as possible be-
tween copyrightable works of applied art and uncopy-
righted works of industrial design. A two-dimensional
painting, drawing, or graphic work is still capable of
being identified as such when it is printed on or applied
to utilitarian articles such as textile fabrics, wallpaper,
containers, and the like. The same is true when a stat-
ue or carving is used to embellish an industrial product
or, as in the Mazer case, is incorporated into a product
without losing its ability to exist independently as a
work of art. On the other hand, although the shape of
an industrial product may be aesthetically satisfying
and valuable, the Committee’s intention is not to offer
it copyright protection under the bill. Unless the shape
of an automobile, airplane, ladies’ dress, food proc-
essor, television set, or any other industrial product
contains some element that, physically or concep-
tually, can be identified as separable from the utilitar-
ian aspects of that article, the design would not be
copyrighted under the bill. The test of separability and
independence from ‘‘the utilitarian aspects of the arti-
cle’’ does not depend upon the nature of the design—
that is, even if the appearance of an article is deter-
mined by aesthetic (as opposed to functional) consider-
ations, only elements, if any, which can be identified
separately from the useful article as such are copy-
rightable. And, even if the three-dimensional design
contains some such element (for example, a carving on
the back of a chair or a floral relief design on silver
flatware), copyright protection would extend only to
that element, and would not cover the over-all configu-
ration of the utilitarian article as such.

A special situation is presented by architectural
works. An architect’s plans and drawings would, of
course, be protected by copyright, but the extent to
which that protection would extend to the structure
depicted would depend on the circumstances. Purely
nonfunctional or monumental structures would be sub-
ject to full copyright protection under the bill, and the
same would be true of artistic sculpture or decorative
ornamentation or embellishment added to a structure.
On the other hand, where the only elements of shape in
an architectural design are conceptually inseparable
from the utilitarian aspects of the structure, copyright
protection for the design would not be available.

The Committee has considered, but chosen to defer,
the possibility of protecting the design of typefaces. A
‘‘typeface’’ can be defined as a set of letters, numbers,
or other symbolic characters, whose forms are related
by repeating design elements consistently applied in a
notational system and are intended to be embodied in
articles whose intrinsic utilitarian function is for use
in composing text or other cognizable combinations of
characters. The Committee does not regard the design
of typeface, as thus defined, to be a copyrightable ‘‘pic-
torial, graphic, or sculptural work’’ within the meaning
of this bill and the application of the dividing line in
section 101.

Enactment of Public Law 92–140 in 1971 [Pub. L.
92–140, Oct. 15, 1971, 85 Stat. 391, which amended sec-
tions 1, 5, 19, 20, 26, and 101 of former title 17, and en-
acted provisions set out as a note under section 1 of
former title 17] marked the first recognition in Amer-
ican copyright law of sound recordings as copyrightable
works. As defined in section 101, copyrightable ‘‘sound
recordings’’ are original works of authorship compris-
ing an aggregate of musical, spoken, or other sounds
that have been fixed in tangible form. The copyright-
able work comprises the aggregation of sounds and not

the tangible medium of fixation. Thus, ‘‘sound record-
ings’’ as copyrightable subject matter are distinguished
from ‘‘phonorecords,’’ the latter being physical objects
in which sounds are fixed. They are also distinguished
from any copyrighted literary, dramatic, or musical
works that may be reproduced on a ‘‘phonorecord.’’

As a class of subject matter, sound recordings are
clearly within the scope of the ‘‘writings of an author’’
capable of protection under the Constitution [Const.
Art. I, § 8, cl. 8], and the extension of limited statutory
protection to them was too long delayed. Aside from
cases in which sounds are fixed by some purely mechan-
ical means without originality of any kind, the copy-
right protection that would prevent the reproduction
and distribution of unauthorized phonorecords of sound
recordings is clearly justified.

The copyrightable elements in a sound recording will
usually, though not always, involve ‘‘authorship’’ both
on the part of the performers whose performance is cap-
tured and on the part of the record producer respon-
sible for setting up the recording session, capturing and
electronically processing the sounds, and compiling
and editing them to make the final sound recording.
There may, however, be cases where the record produc-
er’s contribution is so minimal that the performance is
the only copyrightable element in the work, and there
may be cases (for example, recordings of birdcalls,
sounds of racing cars, et cetera) where only the record
producer’s contribution is copyrightable.

Sound tracks of motion pictures, long a nebulous
area in American copyright law, are specifically in-
cluded in the definition of ‘‘motion pictures,’’ and ex-
cluded in the definition of ‘‘sound recordings.’’ To be a
‘‘motion picture,’’ as defined, requires three elements:
(1) a series of images, (2) the capability of showing the
images in certain successive order, and (3) an impres-
sion of motion when the images are thus shown. Cou-
pled with the basic requirements of original authorship
and fixation in tangible form, this definition encom-
passes a wide range of cinematographic works em-
bodied in films, tapes, video disks, and other media.
However, it would not include: (1) unauthorized fixa-
tions of live performances or telecasts, (2) live telecasts
that are not fixed simultaneously with their trans-
mission, or (3) filmstrips and slide sets which, although
consisting of a series of images intended to be shown in
succession, are not capable of conveying an impression
of motion.

On the other hand, the bill equates audiovisual mate-
rials such as filmstrips, slide sets, and sets of trans-
parencies with ‘‘motion pictures’’ rather than with
‘‘pictorial, graphic, and sculptural works.’’ Their se-
quential showing is closer to a ‘‘performance’’ than to
a ‘‘display,’’ and the definition of ‘‘audiovisual works,’’
which applies also to ‘‘motion pictures,’’ embraces
works consisting of a series of related images that are
by their nature, intended for showing by means of pro-
jectors or other devices.

Nature of Copyright. Copyright does not preclude oth-
ers from using the ideas or information revealed by the
author’s work. It pertains to the literary, musical,
graphic, or artistic form in which the author expressed
intellectual concepts. Section 102(b) makes clear that
copyright protection does not extend to any idea, pro-
cedure, process, system, method of operation, concept,
principle, or discovery, regardless of the form in which
it is described, explained, illustrated, or embodied in
such work.

Some concern has been expressed lest copyright in
computer programs should extend protection to the
methodology or processes adopted by the programmer,
rather than merely to the ‘‘writing’’ expressing his
ideas. Section 102(b) is intended, among other things, to
make clear that the expression adopted by the pro-
grammer is the copyrightable element in a computer
program, and that the actual processes or methods em-
bodied in the program are not within the scope of the
copyright law.

Section 102(b) in no way enlarges or contracts the
scope of copyright protection under the present law. Its
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purpose is to restate, in the context of the new single
Federal system of copyright, that the basic dichotomy
between expression and idea remains unchanged.

AMENDMENTS

1990—Subsec. (a)(8). Pub. L. 101–650 added par. (8).

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101–650 applicable to any ar-
chitectural work created on or after Dec. 1, 1990, and
any architectural work, that, on Dec. 1, 1990, is uncon-
structed and embodied in unpublished plans or draw-
ings, except that protection for such architectural
work under this title terminates on Dec. 31, 2002, unless
the work is constructed by that date, see section 706 of
Pub. L. 101–650, set out as a note under section 101 of
this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 103, 104, 301 of
this title; title 19 section 2242.

§ 103. Subject matter of copyright: Compilations
and derivative works

(a) The subject matter of copyright as speci-
fied by section 102 includes compilations and de-
rivative works, but protection for a work em-
ploying preexisting material in which copyright
subsists does not extend to any part of the work
in which such material has been used unlaw-
fully.

(b) The copyright in a compilation or deriva-
tive work extends only to the material contrib-
uted by the author of such work, as distin-
guished from the preexisting material employed
in the work, and does not imply any exclusive
right in the preexisting material. The copyright
in such work is independent of, and does not af-
fect or enlarge the scope, duration, ownership,
or subsistence of, any copyright protection in
the preexisting material.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2545.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Section 103 complements section 102: A compilation
or derivative work is copyrightable if it represents an
‘‘original work of authorship’’ and falls within one or
more of the categories listed in section 102. Read to-
gether, the two sections make plain that the criteria of
copyrightable subject matter stated in section 102
apply with full force to works that are entirely original
and to those containing preexisting material. Section
103(b) is also intended to define, more sharply and
clearly than does section 7 of the present law [section
7 of former title 17], the important interrelationship
and correlation between protection of preexisting and
of ‘‘new’’ material in a particular work. The most im-
portant point here is one that is commonly misunder-
stood today: copyright in a ‘‘new version’’ covers only
the material added by the later author, and has no ef-
fect one way or the other on the copyright or public do-
main status of the preexisting material.

Between them the terms ‘‘compilations’’ and ‘‘deriva-
tive works’’ which are defined in section 101 com-
prehend every copyrightable work that employs pre-
existing material or data of any kind. There is nec-
essarily some overlapping between the two, but they
basically represent different concepts. A ‘‘compilation’’
results from a process of selecting, bringing together,
organizing, and arranging previously existing material
of all kinds, regardless of whether the individual items
in the material have been or ever could have been sub-

ject to copyright. A ‘‘derivative work,’’ on the other
hand, requires a process of recasting, transforming, or
adapting ‘‘one or more preexisting works’’; the ‘‘pre-
existing work’’ must come within the general subject
matter of copyright set forth in section 102, regardless
of whether it is or was ever copyrighted.

The second part of the sentence that makes up sec-
tion 103(a) deals with the status of a compilation or de-
rivative work unlawfully employing preexisting copy-
righted material. In providing that protection does not
extend to ‘‘any part of the work in which such material
has been used unlawfully,’’ the bill prevents an in-
fringer from benefiting, through copyright protection,
from committing an unlawful act, but preserves protec-
tion for those parts of the work that do not employ the
preexisting work. Thus, an unauthorized translation of
a novel could not be copyrighted at all, but the owner
of copyright in an anthology of poetry could sue some-
one who infringed the whole anthology, even though
the infringer proves that publication of one of the
poems was unauthorized. Under this provision, copy-
right could be obtained as long as the use of the pre-
existing work was not ‘‘unlawful,’’ even though the
consent of the copyright owner had not been obtained.
For instance, the unauthorized reproduction of a work
might be ‘‘lawful’’ under the doctrine of fair use or an
applicable foreign law, and if so the work incorporating
it could be copyrighted.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 104, 301 of this
title; title 19 section 2242.

§ 104. Subject matter of copyright: National ori-
gin

(a) UNPUBLISHED WORKS.—The works specified
by sections 102 and 103, while unpublished, are
subject to protection under this title without re-
gard to the nationality or domicile of the au-
thor.

(b) PUBLISHED WORKS.—The works specified by
sections 102 and 103, when published, are subject
to protection under this title if—

(1) on the date of first publication, one or
more of the authors is a national or domi-
ciliary of the United States, or is a national,
domiciliary, or sovereign authority of a treaty
party, or is a stateless person, wherever that
person may be domiciled; or

(2) the work is first published in the United
States or in a foreign nation that, on the date
of first publication, is a treaty party; or

(3) the work is a sound recording that was
first fixed in a treaty party; or

(4) the work is a pictorial, graphic, or sculp-
tural work that is incorporated in a building
or other structure, or an architectural work
that is embodied in a building and the building
or structure is located in the United States or
a treaty party; or

(5) the work is first published by the United
Nations or any of its specialized agencies, or
by the Organization of American States; or

(6) the work comes within the scope of a
Presidential proclamation. Whenever the
President finds that a particular foreign na-
tion extends, to works by authors who are na-
tionals or domiciliaries of the United States
or to works that are first published in the
United States, copyright protection on sub-
stantially the same basis as that on which the
foreign nation extends protection to works of
its own nationals and domiciliaries and works
first published in that nation, the President
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may by proclamation extend protection under
this title to works of which one or more of the
authors is, on the date of first publication, a
national, domiciliary, or sovereign authority
of that nation, or which was first published in
that nation. The President may revise, sus-
pend, or revoke any such proclamation or im-
pose any conditions or limitations on protec-
tion under a proclamation.

For purposes of paragraph (2), a work that is
published in the United States or a treaty party
within 30 days after publication in a foreign na-
tion that is not a treaty party shall be consid-
ered to be first published in the United States or
such treaty party, as the case may be.

(c) EFFECT OF BERNE CONVENTION.—No right or
interest in a work eligible for protection under
this title may be claimed by virtue of, or in reli-
ance upon, the provisions of the Berne Conven-
tion, or the adherence of the United States
thereto. Any rights in a work eligible for protec-
tion under this title that derive from this title,
other Federal or State statutes, or the common
law, shall not be expanded or reduced by virtue
of, or in reliance upon, the provisions of the
Berne Convention, or the adherence of the
United States thereto.

(d) EFFECT OF PHONOGRAMS TREATIES.—Not-
withstanding the provisions of subsection (b), no
works other than sound recordings shall be eli-
gible for protection under this title solely by
virtue of the adherence of the United States to
the Geneva Phonograms Convention or the
WIPO Performances and Phonograms Treaty.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2545; Pub. L. 100–568, § 4(a)(2), (3), Oct. 31, 1988, 102
Stat. 2855; Pub. L. 105–304, title I, § 102(b), Oct. 28,
1998, 112 Stat. 2862.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Section 104 of the bill [this section], which sets forth
the basic criteria under which works of foreign origin
can be protected under the U.S. copyright law, divides
all works coming within the scope of sections 102 and
103 into two categories: unpublished and published.
Subsection (a) imposes no qualifications of nationality
and domicile with respect to unpublished works. Sub-
section (b) would make published works subject to pro-
tection under any one of four conditions:

(1) The author is a national or domiciliary of the
United States or of a country with which the United
States has copyright relations under a treaty, or is a
stateless person;

(2) The work is first published in the United States
or in a country that is a party to the Universal Copy-
right Convention;

(3) The work is first published by the United Na-
tions, by any of its specialized agencies, or by the Or-
ganization of American States; or

(4) The work is covered by a Presidential proclama-
tion extending protection to works originating in a
specified country which extends protection to U.S.
works ‘‘on substantially the same basis’’ as to its own
works.
The third of these conditions represents a treaty obli-

gation of the United States. Under the Second Protocol
of the Universal Copyright Convention, protection
under U.S. Copyright law is expressly required for
works published by the United Nations, by U.N. special-
ized agencies and by the Organization of American
States.

AMENDMENTS

1998—Subsec. (b). Pub. L. 105–304, § 102(b)(1)(G), in-
serted concluding provisions.

Subsec. (b)(1). Pub. L. 105–304, § 102(b)(1)(A), sub-
stituted ‘‘treaty party’’ for ‘‘foreign nation that is a
party to a copyright treaty to which the United States
is also a party’’.

Subsec. (b)(2). Pub. L. 105–304, § 102(b)(1)(B), sub-
stituted ‘‘treaty party’’ for ‘‘party to the Universal
Copyright Convention’’.

Subsec. (b)(3). Pub. L. 105–304, § 102(b)(1)(E), added par.
(3). Former par. (3) redesignated (5).

Subsec. (b)(4). Pub. L. 105–304, § 102(b)(1)(F), sub-
stituted ‘‘pictorial, graphic, or sculptural work that is
incorporated in a building or other structure, or an ar-
chitectural work that is embodied in a building and the
building or structure is located in the United States or
a treaty party’’ for ‘‘Berne Convention work’’.

Subsec. (b)(5), (6). Pub. L. 105–304, § 102(b)(1)(C), (D),
redesignated par. (3) as (5) and transferred it to appear
after par. (4) and redesignated former par. (5) as (6).

Subsec. (d). Pub. L. 105–304, § 102(b)(2), added subsec.
(d).

1988—Subsec. (b)(4), (5). Pub. L. 100–568, § 4(a)(2), added
par. (4) and redesignated former par. (4) as (5).

Subsec. (c). Pub. L. 100–568, § 4(a)(3), added subsec. (c).

EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by section 102(b)(1) of Pub. L. 105–304 ef-
fective Oct. 28, 1998, except as otherwise provided, and
amendment by section 102(b)(2) of Pub. L. 105–304 effec-
tive May 20, 2002, see section 105(a), (b)(2)(C) of Pub. L.
105–304, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

UNIVERSAL COPYRIGHT CONVENTION

PARIS, 1971

The Universal Copyright Convention was revised at
Paris on July 24, 1971. It entered into force for the
United States on July 10, 1974. The text of the Conven-
tion, as revised at Paris, is as follows:

The Contracting States,
Moved by the desire to ensure in all countries copy-

right protection of literary, scientific and artistic
works,

Convinced that a system of copyright protection ap-
propriate to all nations of the world and expressed in a
universal convention, additional to, and without im-
pairing international systems already in force, will en-
sure respect for the rights of the individual and encour-
age the development of literature, the sciences and the
arts,

Persuaded that such a universal copyright system
will facilitate a wider dissemination of works of the
human mind and increase international understanding,

Have resolved to revise the Universal Copyright Con-
vention as signed at Geneva on 6 September 1952 (here-
inafter called ‘‘the 1952 Convention’’), and con-
sequently,

Have agreed as follows:

ARTICLE I

Each Contracting State undertakes to provide for the
adequate and effective protection of the rights of au-
thors and other copyright proprietors in literary, sci-
entific and artistic works, including writings, musical,
dramatic and cinematographic works, and paintings,
engravings and sculpture.

ARTICLE II

1. Published works of nationals of any Contracting
State and works first published in that State shall



Page 15 TITLE 17—COPYRIGHTS § 104

enjoy in each other Contracting State the same protec-
tion as that other State accords to works of its nation-
als first published in its own territory, as well as the
protection specially granted by this Convention.

2. Unpublished works of nationals of each Contract-
ing State shall enjoy in each other Contracting State
the same protection as that other State accords to un-
published works of its own nationals, as well as the
protection specially granted by this Convention.

3. For the purpose of this Convention any Contract-
ing State may, by domestic legislation, assimilate to
its own nationals any person domiciled in that State.

ARTICLE III

1. Any Contracting State which, under its domestic
law, requires as a condition of copyright, compliance
with formalities such as deposit, registration, notice,
notarial certificates, payment of fees or manufacture
or publication in that Contracting State, shall regard
these requirements as satisfied with respect to all
works protected in accordance with this Convention
and first published outside its territory and the author
of which is not one of its nationals, if from the time of
the first publication all the copies of the work pub-
lished with the authority of the author or other copy-
right proprietor bear the symbol  accompanied by the
name of the copyright proprietor and the year of first
publication placed in such manner and location as to
give reasonable notice of claim of copyright.

2. The provisions of paragraph 1 shall not preclude
any Contracting State from requiring formalities or
other conditions for the acquisition and enjoyment of
copyright in respect of works first published in its ter-
ritory or works of its nationals wherever published.

3. The provisions of paragraph 1 shall not preclude
any Contracting State from providing that a person
seeking judicial relief must, in bringing the action,
comply with procedural requirements, such as that the
complainant must appear through domestic counsel or
that the complainant must deposit with the court or an
administrative office, or both, a copy of the work in-
volved in the litigation; provided that failure to com-
ply with such requirements shall not affect the validity
of the copyright, nor shall any such requirement be im-
posed upon a national of another Contracting State if
such requirement is not imposed on nationals of the
State in which protection is claimed.

4. In each Contracting State there shall be legal
means of protecting without formalities the unpub-
lished works of nationals of other Contracting States.

5. If a Contracting State grants protection for more
than one term of copyright and the first term is for a
period longer than one of the minimum periods pre-
scribed in Article IV, such State shall not be required
to comply with the provisions of paragraph 1 of this Ar-
ticle in respect of the second or any subsequent term of
copyright.

ARTICLE IV

1. The duration of protection of a work shall be gov-
erned, in accordance with the provisions of Article II
and this Article, by the law of the Contracting State in
which protection is claimed.

2. (a) The term of protection for works protected
under this Convention shall not be less than the life of
the author and twenty-five years after his death. How-
ever, any Contracting State which, on the effective
date of this Convention in that State, has limited this
term for certain classes of works to a period computed
from the first publication of the work, shall be entitled
to maintain these exceptions and to extend them to
other classes of works. For all these classes the term of
protection shall not be less than twenty-five years from
the date of first publication.

(b) Any Contracting State which, upon the effective
date of this Convention in that State, does not compute
the term of protection upon the basis of the life of the
author, shall be entitled to compute the term of protec-
tion from the date of the first publication of the work

or from its registration prior to publication, as the case
may be, provided the term of protection shall not be
less than twenty-five years from the date of first publi-
cation or from its registration prior to publication, as
the case may be.

(c) If the legislation of a Contracting State grants
two or more successive terms of protection, the dura-
tion of the first term shall not be less than one of the
minimum periods specified in subparagraphs (a) and
(b).

3. The provisions of paragraph 2 shall not apply to
photographic works or to works of applied art; pro-
vided, however, that the term of protection in those
Contracting States which protect photographic works,
or works of applied art in so far as they are protected
as artistic works, shall not be less than ten years for
each of said classes of works.

4. (a) No Contracting State shall be obliged to grant
protection to a work for a period longer than that fixed
for the class of works to which the work in question be-
longs, in the case of unpublished works by the law of
the Contracting State of which the author is a na-
tional, and in the case of published works by the law of
the Contracting State in which the work has been first
published.

(b) For the purposes of the application of subpara-
graph (a), if the law of any Contracting State grants
two or more successive terms of protection, the period
of protection of that State shall be considered to be the
aggregate of those terms. However, if a specified work
is not protected by such State during the second or any
subsequent term for any reason, the other Contracting
States shall not be obliged to protect it during the sec-
ond or any subsequent term.

5. For the purposes of the application of paragraph 4,
the work of a national of a Contracting State, first
published in a non-Contracting State, shall be treated
as though first published in the Contracting State of
which the author is a national.

6. For the purposes of the application of paragraph 4,
in case of simultaneous publication in two or more
Contracting States, the work shall be treated as
though first published in the State which affords the
shortest term; any work published in two or more Con-
tracting States within thirty days of its first publica-
tion shall be considered as having been published si-
multaneously in said Contracting States.

ARTICLE IVbis

1. The rights referred to in Article I shall include the
basic rights ensuring the author’s economic interests,
including the exclusive right to authorize reproduction
by any means, public performance and broadcasting.
The provisions of this Article shall extend to works
protected under this Convention either in their original
form or in any form recognizably derived from the
original.

2. However, any Contracting State may, by its domes-
tic legislation, make exceptions that do not conflict
with the spirit and provisions of this Convention, to
the rights mentioned in paragraph 1 of this Article.
Any State whose legislation so provides, shall never-
theless accord a reasonable degree of effective protec-
tion to each of the rights to which exception has been
made.

ARTICLE V

1. The rights referred to in Article I shall include the
exclusive right of the author to make, publish and au-
thorize the making and publication of translations of
works protected under this Convention.

2. However, any Contracting State may, by its domes-
tic legislation, restrict the right of translation of writ-
ings, but only subject to the following provisions:

(a) If, after the expiration of a period of seven years
from the date of the first publication of a writing, a
translation of such writing has not been published in a
language in general use in the Contracting State, by
the owner of the right of translation or with his au-
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thorization, any national of such Contracting State
may obtain a non-exclusive licence from the competent
authority thereof to translate the work into that lan-
guage and publish the work so translated.

(b) Such national shall in accordance with the proce-
dure of the State concerned, establish either that he
has requested, and been denied, authorization by the
proprietor of the right to make and publish the trans-
lation, or that, after due diligence on his part, he was
unable to find the owner of the right. A licence may
also be granted on the same conditions if all previous
editions of a translation in a language in general use in
the Contracting State are out of print.

(c) If the owner of the right of translation cannot be
found, then the applicant for a licence shall send copies
of his application to the publisher whose name appears
on the work and, if the nationality of the owner of the
right of translation is known, to the diplomatic or con-
sular representative of the State of which such owner
is a national, or to the organization which may have
been designated by the government of that State. The
licence shall not be granted before the expiration of a
period of two months from the date of the dispatch of
the copies of the application.

(d) Due provision shall be made by domestic legisla-
tion to ensure to the owner of the right of translation
a compensation which is just and conforms to inter-
national standards, to ensure payment and transmittal
of such compensation, and to ensure a correct trans-
lation of the work.

(e) The original title and the name of the author of
the work shall be printed on all copies of the published
translation. The licence shall be valid only for publica-
tion of the translation in the territory of the Contract-
ing State where it has been applied for. Copies so pub-
lished may be imported and sold in another Contract-
ing State if a language in general use in such other
State is the same language as that into which the work
has been so translated, and if the domestic law in such
other State makes provision for such licences and does
not prohibit such importation and sale. Where the fore-
going conditions do not exist, the importation and sale
of such copies in a Contracting State shall be governed
by its domestic law and its agreements. The licence
shall not be transferred by the licensee.

(f) The licence shall not be granted when the author
has withdrawn from circulation all copies of the work.

ARTICLE Vbis

1. Any Contracting State regarded as a developing
country in conformity with the established practice of
the General Assembly of the United Nations may, by a
notification deposited with the Director-General of the
United Nations Educational, Scientific and Cultural
Organization (hereinafter called ‘‘the Director-Gen-
eral’’) at the time of its ratification, acceptance or ac-
cession or thereafter, avail itself of any or all of the ex-
ceptions provided for in Articles Vter and Vquater.

2. Any such notification shall be effective for ten
years from the date of coming into force of this Con-
vention, or for such part of that ten-year period as re-
mains at the date of deposit of the notification, and
may be renewed in whole or in part for further periods
of ten years each if, not more than fifteen or less than
three months before the expiration of the relevant ten-
year period, the contracting State deposits a further
notification with the Director-General. Initial notifica-
tions may also be made during these further periods of
ten years in accordance with the provisions of this Ar-
ticle.

3. Notwithstanding the provisions of paragraph 2, a
Contracting State that has ceased to be regarded as a
developing country as referred to in paragraph 1 shall
no longer be entitled to renew its notification made
under the provisions of paragraph 1 or 2, and whether
or not it formally withdraws the notification such
State shall be precluded from availing itself of the ex-
ceptions provided for in Articles Vter and Vquater at
the end of the current ten-year period, or at the end of
three years after it has ceased to be regarded as a de-
veloping country, whichever period expires later.

4. Any copies of a work already made under the ex-
ceptions provided for in Articles Vter and Vquater may
continue to be distributed after the expiration of the
period for which notifications under this Article were
effective until their stock is exhausted.

5. Any Contracting State that has deposited a notifi-
cation in accordance with Article XIII with respect to
the application of this Convention to a particular coun-
try or territory, the situation of which can be regarded
as analogous to that of the States referred to in para-
graph 1 of this Article, may also deposit notifications
and renew them in accordance with the provisions of
this Article with respect to any such country or terri-
tory. During the effective period of such notifications,
the provisions of Articles Vter and Vquater may be ap-
plied with respect to such country or territory. The
sending of copies from the country or territory to the
Contracting State shall be considered as export within
the meaning of Articles Vter and Vquater.

ARTICLE Vter

1. (a) Any Contracting State to which Article Vbis (1)
applies may substitute for the period of seven years
provided for in Article V(2) a period of three years or
any longer period prescribed by its legislation. How-
ever, in the case of a translation into a language not in
general use in one or more developed countries that are
party to this Convention or only the 1952 Convention,
the period shall be one year instead of three.

(b) A Contracting State to which Article Vbis (1) ap-
plies may, with the unanimous agreement of the devel-
oped countries party to this Convention or only the
1952 Convention and in which the same language is in
general use, substitute, in the case of translation into
that language, for the period of three years provided for
in sub-paragraph (a) another period as determined by
such agreement but not shorter than one year. How-
ever, this sub-paragraph shall not apply where the lan-
guage in question is English, French or Spanish. Notifi-
cation of any such agreement shall be made to the Di-
rector-General.

(c) The licence may only be granted if the applicant,
in accordance with the procedure of the State con-
cerned, establishes either that he has requested, and
been denied, authorization by the owner of the right of
translation, or that, after due diligence on his part, he
was unable to find the owner of the right. At the same
time as he makes his request he shall inform either the
International Copyright Information Centre estab-
lished by the United Nations Educational, Scientific
and Cultural Organization or any national or regional
information centre which may have been designated in
a notification to that effect deposited with the Direc-
tor-General by the government of the State in which
the publisher is believed to have his principal place of
business.

(d) If the owner of the right of translation cannot be
found, the applicant for a licence shall send, by reg-
istered airmail, copies of his application to the pub-
lisher whose name appears on the work and to any na-
tional or regional information centre as mentioned in
sub-paragraph (c). If no such centre is notified he shall
also send a copy to the international copyright infor-
mation centre established by the United Nations Edu-
cational, Scientific and Cultural Organization.

2. (a) Licences obtainable after three years shall not
be granted under this Article until a further period of
six months has elapsed and licences obtainable after
one year until a further period of nine months has
elapsed. The further period shall begin either from the
date of the request for permission to translate men-
tioned in paragraph 1(c) or, if the identity or address of
the owner of the right of translation is not known,
from the date of dispatch of the copies of the applica-
tion for a licence mentioned in paragraph 1(d).

(b) Licences shall not be granted if a translation has
been published by the owner of the right of translation
or with his authorization during the said period of six
or nine months.
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3. Any licence under this Article shall be granted
only for the purpose of teaching, scholarship or re-
search.

4. (a) Any licence granted under this Article shall not
extend to the export of copies and shall be valid only
for publication in the territory of the Contracting
State where it has been applied for.

(b) Any copy published in accordance with a licence
granted under this Article shall bear a notice in the ap-
propriate language stating that the copy is available
for distribution only in the Contracting State granting
the licence. If the writing bears the notice specified in
Article III (1) the copies shall bear the same notice.

(c) The prohibition of export provided for in sub-para-
graph (a) shall not apply where a governmental or
other public entity of a State which has granted a li-
cence under this Article to translate a work into a lan-
guage other than English, French or Spanish sends cop-
ies of a translation prepared under such licence to an-
other country if:

(i) the recipients are individuals who are nationals
of the Contracting State granting the licence, or or-
ganizations grouping such individuals;

(ii) the copies are to be used only for the purpose of
teaching, scholarship or research;

(iii) the sending of the copies and their subsequent
distribution to recipients is without the object of
commercial purpose; and

(iv) the country to which the copies have been sent
has agreed with the Contracting State to allow the
receipt, distribution or both and the Director-General
has been notified of such agreement by any one of the
governments which have concluded it.
5. Due provision shall be made at the national level

to ensure:
(a) that the licence provides for just compensation

that is consistent with standards of royalties normally
operating in the case of licences freely negotiated be-
tween persons in the two countries concerned; and

(b) payment and transmittal of the compensation;
however, should national currency regulations inter-
vene, the competent authority shall make all efforts,
by the use of international machinery, to ensure trans-
mittal in internationally convertible currency or its
equivalent.

6. Any licence granted by a Contracting State under
this Article shall terminate if a translation of the work
in the same language with substantially the same con-
tent as the edition in respect of which the licence was
granted is published in the said State by the owner of
the right of translation or with his authorization, at a
price reasonably related to that normally charged in
the same State for comparable works. Any copies al-
ready made before the licence is terminated may con-
tinue to be distributed until their stock is exhausted.

7. For works which are composed mainly of illustra-
tions a licence to translate the text and to reproduce
the illustrations may be granted only if the conditions
of Article Vquater are also fulfilled.

8. (a) A licence to translate a work protected under
this Convention, published in printed or analogous
forms of reproduction, may also be granted to a broad-
casting organization having its headquarters in a Con-
tracting State to which Article Vbis (1) applies, upon an
application made in that State by the said organization
under the following conditions:

(i) the translation is made from a copy made and
acquired in accordance with the laws of the Contract-
ing State;

(ii) the translation is for use only in broadcasts in-
tended exclusively for teaching or for the dissemina-
tion of the results of specialized technical or sci-
entific research to experts in a particular profession;

(iii) the translation is used exclusively for the pur-
poses set out in condition (ii), through broadcasts
lawfully made which are intended for recipients on
the territory of the Contracting State, including
broadcasts made through the medium of sound or vis-
ual recordings lawfully and exclusively made for the
purpose of such broadcasts;

(iv) sound or visual recordings of the translation
may be exchanged only between broadcasting organi-
zations having their headquarters in the Contracting
State granting the licence; and

(v) all uses made of the translation are without any
commercial purpose.
(b) Provided all of the criteria and conditions set out

in sub-paragraph (a) are met, a licence may also be
granted to a broadcasting organization to translate any
text incorporated in an audio-visual fixation which was
itself prepared and published for the sole purpose of
being used in connexion with systematic instructional
activities.

(c) Subject to sub-paragraphs (a) and (b), the other
provisions of this Article shall apply to the grant and
exercise of the licence.

9. Subject to the provisions of this Article, any li-
cence granted under this Article shall be governed by
the provisions of Article V, and shall continue to be
governed by the provisions of Article V and of this Ar-
ticle, even after the seven-year period provided for in
Article V(2) has expired. However, after the said period
has expired, the licensee shall be free to request that
the said licence be replaced by a new licence governed
exclusively by the provisions of Article V.

ARTICLE Vquater

1. Any Contracting State to which Article Vbis (1) ap-
plies may adopt the following provisions:

(a) If, after the expiration of (i) the relevant period
specified in sub-paragraph (c) commencing from the
date of first publication of a particular edition of a lit-
erary, scientific or artistic work referred to in para-
graph 3, or (ii) any longer period determined by na-
tional legislation of the State, copies of such edition
have not been distributed in that State to the general
public or in connexion with systematic instructional
activities at a price reasonably related to that nor-
mally charged in the State for comparable works, by
the owner of the right of reproduction or with his au-
thorization, any national of such State may obtain a
non-exclusive licence from the competent authority to
publish such edition at that or a lower price for use in
connexion with systematic instructional activities.
The licence may only be granted if such national, in ac-
cordance with the procedure of the State concerned, es-
tablishes either that he has requested, and been denied,
authorization by the proprietor of the right to publish
such work, or that, after due diligence on his part, he
was unable to find the owner of the right. At the same
time as he makes his request he shall inform either the
international copyright information centre established
by the United Nations Educational, Scientific and Cul-
tural Organization or any national or regional informa-
tion centre referred to in sub-paragraph (d).

(b) A licence may also be granted on the same condi-
tions if, for a period of six months, no authorized copies
of the edition in question have been on sale in the
State concerned to the general public or in connexion
with systematic instructional activities at a price rea-
sonably related to that normally charged in the State
for comparable works.

(c) The period referred to in sub-paragraph (a) shall
be five years except that:

(i) for works of the natural and physical sciences,
including mathematics, and of technology, the period
shall be three years;

(ii) for works of fiction, poetry, drama and music,
and for art books, the period shall be seven years.
(d) If the owner of the right of reproduction cannot be

found, the applicant for a licence shall send, by reg-
istered air mail, copies of his application to the pub-
lisher whose name appears on the work and to any na-
tional or regional information centre identified as such
in a notification deposited with the Director-General
by the State in which the publisher is believed to have
his principal place of business. In the absence of any
such notification, he shall also send a copy to the inter-
national copyright information centre established by
the United Nations Educational, Scientific and Cul-



Page 18TITLE 17—COPYRIGHTS§ 104

tural Organization. The licence shall not be granted be-
fore the expiration of a period of three months from the
date of dispatch of the copies of the application.

(e) Licences obtainable after three years shall not be
granted under this Article:

(i) until a period of six months has elapsed from the
date of the request for permission referred to in sub-
paragraph (a) or, if the identity or address of the
owner of the right of reproduction is unknown, from
the date of the dispatch of the copies of the applica-
tion for a licence referred to in sub-paragraph (d);

(ii) if any such distribution of copies of the edition
as is mentioned in sub-paragraph (a) has taken place
during that period.
(f) The name of the author and the title of the par-

ticular edition of the work shall be printed on all cop-
ies of the published reproduction. The licence shall not
extend to the export of copies and shall be valid only
for publication in the territory of the Contracting
State where it has been applied for. The licence shall
not be transferable by the licensee.

(g) Due provision shall be made by domestic legisla-
tion to ensure an accurate reproduction of the particu-
lar edition in question.

(h) A licence to reproduce and publish a translation
of a work shall not be granted under this Article in the
following cases:

(i) where the translation was not published by the
owner of the right of translation or with his author-
ization;

(ii) where the translation is not in a language in
general use in the State with power to grant the li-
cence.
2. The exceptions provided for in paragraph 1 are sub-

ject to the following additional provisions:
(a) Any copy published in accordance with a licence

granted under this Article shall bear a notice in the ap-
propriate language stating that the copy is available
for distribution only in the Contracting State to which
the said licence applies. If the edition bears the notice
specified in Article III (1), the copies shall bear the
same notice.

(b) Due provision shall be made at the national level
to ensure:

(i) that the licence provides for just compensation
that is consistent with standards of royalties nor-
mally operating in the case of licences freely nego-
tiated between persons in the two countries con-
cerned; and

(ii) payment and transmittal of the compensation;
however, should national currency regulations inter-
vene, the competent authority shall make all efforts,
by the use of international machinery, to ensure
transmittal in internationally convertible currency
or its equivalent.
(c) Whenever copies of an edition of a work are dis-

tributed in the Contracting State to the general public
or in connexion with systematic instructional activi-
ties, by the owner of the right of reproduction or with
his authorization, at a price reasonably related to that
normally charged in the State for comparable works,
any licence granted under this Article shall terminate
if such edition is in the same language and is substan-
tially the same in content as the edition published
under the licence. Any copies already made before the
licence is terminated may continue to be distributed
until their stock is exhausted.

(d) No licence shall be granted when the author has
withdrawn from circulation all copies of the edition in
question.

3. (a) Subject to sub-paragraph (b), the literary, sci-
entific or artistic works to which this Article applies
shall be limited to works published in printed or analo-
gous forms of reproduction.

(b) The provisions of this Article shall also apply to
reproduction in audio-visual form of lawfully made
audio-visual fixations including any protected works
incorporated therein and to the translation of any in-
corporated text into a language in general use in the
State with power to grant the license; always provided

that the audio-visual fixations in question were pre-
pared and published for the sole purpose of being used
in connexion with systematic instructional activities.

ARTICLE VI

‘‘Publication’’, as used in this Convention, means the
reproduction in tangible form and the general distribu-
tion to the public of copies of a work from which it can
be read or otherwise visually perceived.

ARTICLE VII

This Convention shall not apply to works or rights in
works which, at the effective date of this Convention in
a Contracting State where protection is claimed, are
permanently in the public domain in the said Contract-
ing State.

ARTICLE VIII

1. This Convention, which shall bear the date of 24
July 1971, shall be deposited with the Director-General
and shall remain open for signature by all States party
to the 1952 Convention for a period of 120 days after the
date of this Convention. It shall be subject to ratifica-
tion or acceptance by the signatory States.

2. Any State which has not signed this Convention
may accede thereto.

3. Ratification, acceptance or accession shall be ef-
fected by the deposit of an instrument to that effect
with the Director-General.

ARTICLE IX

1. This Convention shall come into force three
months after the deposit of twelve instruments of rati-
fication, acceptance or accession.

2. Subsequently, this Convention shall come into
force in respect of each State three months after that
State has deposited its instrument of ratification, ac-
ceptance or accession.

3. Accession to this Convention by a State not party
to the 1952 Convention shall also constitute accession
to that Convention; however, if its instrument of acces-
sion is deposited before this Convention comes into
force, such State may make its accession to the 1952
Convention conditional upon the coming into force of
this Convention. After the coming into force of this
Convention, no State may accede solely to the 1952
Convention.

4. Relations between States party to this Convention
and States that are party only to the 1952 Convention,
shall be governed by the 1952 Convention. However, any
State party only to the 1952 Convention may, by a noti-
fication deposited with the Director-General, declare
that it will admit the application of the 1971 Conven-
tion to works of its nationals or works first published
in its territory by all States party to this Convention.

ARTICLE X

1. Each Contracting State undertakes to adopt, in ac-
cordance with its Constitution, such measures as are
necessary to ensure the application of this Convention.

2. It is understood that at the date this Convention
comes into force in respect of any State, that State
must be in a position under its domestic law to give ef-
fect to the terms of this Convention.

ARTICLE XI

1. An Intergovernmental Committee is hereby estab-
lished with the following duties:

(a) to study the problems concerning the application
and operation of the Universal Copyright Convention;

(b) to make preparation for periodic revisions of this
Convention;

(c) to study any other problems concerning the inter-
national protection of copyright, in co-operation with
the various interested international organizations,
such as the United Nations Educational, Scientific and
Cultural Organization, the International Union for the
Protection of Literary and Artistic Works and the Or-
ganization of American States;
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(d) to inform States party to the Universal Copyright
Convention as to its activities.

2. The Committee shall consist of the representatives
of eighteen States party to this Convention or only to
the 1952 Convention.

3. The Committee shall be selected with due consider-
ation to a fair balance of national interests on the basis
of geographical location, population, languages and
stage of development.

4. The Director-General of the United Nations Edu-
cational, Scientific and Cultural Organization, the Di-
rector-General of the World Intellectual Property Orga-
nization and the Secretary-General of the Organization
of American States, or their representatives, may at-
tend meetings of the Committee in an advisory capac-
ity.

ARTICLE XII

The Intergovernmental Committee shall convene a
conference for revision whenever it deems necessary, or
at the request of at least ten States party to this Con-
vention.

ARTICLE XIII

1. Any Contracting State may, at the time of deposit
of its instrument of ratification, acceptance or acces-
sion, or at any time thereafter, declare by notification
addressed to the Director-General that this Convention
shall apply to all or any of the countries or territories
for the international relations of which it is responsible
and this Convention shall thereupon apply to the coun-
tries or territories named in such notification after the
expiration of the term of three months provided for in
Article IX. In the absence of such notification, this
Convention shall not apply to any such country or ter-
ritory.

2. However, nothing in this Article shall be under-
stood as implying the recognition or tacit acceptance
by a Contracting State of the factual situation con-
cerning a country or territory to which this Conven-
tion is made applicable by another Contracting State
in accordance with the provisions of this Article.

ARTICLE XIV

1. Any Contracting State may denounce this Conven-
tion in its own name or on behalf of all or any of the
countries or territories with respect to which a notifi-
cation has been given under Article XIII. The denuncia-
tion shall be made by notification addressed to the Di-
rector-General. Such denunciation shall also constitute
denunciation of the 1952 Convention.

2. Such denunciation shall operate only in respect of
the State or of the country or territory on whose behalf
it was made and shall not take effect until twelve
months after the date of receipt of the notification.

ARTICLE XV

A dispute between two or more Contracting States
concerning the interpretation or application of this
Convention, not settled by negotiation, shall, unless
the States concerned agree on some other method of
settlement, be brought before the International Court
of Justice for determination by it.

ARTICLE XVI

1. This Convention shall be established in English,
French, and Spanish. The three texts shall be signed
and shall be equally authoritative.

2. Official texts of this Convention shall be estab-
lished by the Director-General, after consultation with
the governments concerned, in Arabic, German, Italian
and Portuguese.

3. Any Contracting State or group of Contracting
States shall be entitled to have established by the Di-
rector-General other texts in the language of its choice
by arrangement with the Director-General.

4. All such texts shall be annexed to the signed texts
of this Convention.

ARTICLE XVII

1. This Convention shall not in any way affect the
provisions of the Berne Convention for the Protection
of Literary and Artistic Works or membership in the
Union created by that Convention.

2. In application of the foregoing paragraph, a dec-
laration has been annexed to the present Article. This
declaration is an integral part of this Convention for
the States bound by the Berne Convention on 1 January
1951, or which have or may become bound to it at a
later date. The signature of this Convention by such
States shall also constitute signature of the said dec-
laration, and ratification, acceptance or accession by
such States shall include the declaration, as well as
this Convention.

ARTICLE XVIII

This Convention shall not abrogate multilateral or
bilateral copyright conventions or arrangements that
are or may be in effect exclusively between two or
more American Republics. In the event of any dif-
ference either between the provisions of such existing
conventions or arrangements and the provisions of this
Convention, or between the provisions of this Conven-
tion and those of any new convention or arrangement
which may be formulated between two or more Amer-
ican Republics after this Convention comes into force,
the convention or arrangement most recently formu-
lated shall prevail between the parties thereto. Rights
in works acquired in any Contracting State under ex-
isting conventions or arrangements before the date this
Convention comes into force in such State shall not be
affected.

ARTICLE XIX

This Convention shall not abrogate multilateral or
bilateral conventions or arrangements in effect be-
tween two or more Contracting States. In the event of
any difference between the provisions of such existing
conventions or arrangements and the provisions of this
Convention, the provisions of this Convention shall pre-
vail. Rights in works acquired in any Contracting State
under existing conventions or arrangements before the
date on which this Convention comes into force in such
State shall not be affected. Nothing in this Article
shall affect the provisions of Articles XVII and XVIII.

ARTICLE XX

Reservations to this Convention shall not be per-
mitted.

ARTICLE XXI

1. The Director-General shall send duly certified cop-
ies of this Convention to the States interested and to
the Secretary-General of the United Nations for reg-
istration by him.

2. He shall also inform all interested States of the
ratifications, acceptances and accessions which have
been deposited, the date on which this Convention
comes into force, the notifications under this Conven-
tion and denunciations under Article XIV.

APPENDIX DECLARATION RELATING TO ARTICLE XVII

The States which are members of the International
Union for the Protection of Literary and Artistic
Works (hereinafter called ‘‘the Berne Union’’) and
which are signatories to this Convention,

Desiring to reinforce their mutual relations on the
basis of the said Union and to avoid any conflict which
might result from the coexistence of the Berne Conven-
tion and the Universal Copyright Convention,

Recognizing the temporary need of some States to
adjust their level of copyright protection in accordance
with their stage of cultural, social and economic devel-
opment,

Have, by common agreement, accepted the terms of
the following declaration:

(a) Except as provided by paragraph (b), works which,
according to the Berne Convention, have as their coun-
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try of origin a country which has withdrawn from the
Berne Union after 1 January 1951, shall not be protected
by the Universal Copyright Convention in the countries
of the Berne Union;

(b) Where a Contracting State is regarded as a devel-
oping country in conformity with the established prac-
tice of the General Assembly of the United Nations,
and has deposited with the Director-General of the
United Nations Educational, Scientific and Cultural
Organization, at the time of its withdrawal from the
Berne Union, a notification to the effect that it regards
itself as a developing country, the provisions of para-
graph (a) shall not be applicable as long as such State
may avail itself of the exceptions provided for by this
Convention in accordance with Article Vbis;

(c) The Universal Copyright Convention shall not be
applicable to the relationships among countries of the
Berne Union in so far as it relates to the protection of
works having as their country of origin, within the
meaning of the Berne Convention, a country of the
Berne Union.

RESOLUTION CONCERNING ARTICLE XI

The Conference for Revision of the Universal Copy-
right Convention,

Having considered the problems relating to the Inter-
governmental Committee provided for in Article XI of
this Convention, to which this resolution is annexed,

Resolves that:
1. At its inception, the Committee shall include rep-

resentatives of the twelve States members of the Inter-
governmental Committee established under Article XI
of the 1952 Convention and the resolution annexed to it,
and, in addition, representatives of the following
States: Algeria, Australia, Japan, Mexico, Senegal and
Yugoslavia.

2. Any States that are not party to the 1952 Conven-
tion and have not acceded to this Convention before the
first ordinary session of the Committee following the
entry into force of this Convention shall be replaced by
other States to be selected by the Committee at its
first ordinary session in conformity with the provisions
of Article XI (2) and (3).

3. As soon as this Convention comes into force the
Committee as provided for in paragraph 1 shall be
deemed to be constituted in accordance with Article XI
of this Convention.

4. A session of the Committee shall take place within
one year after the coming into force of this Convention;
thereafter the Committee shall meet in ordinary ses-
sion at intervals of not more than two years.

5. The Committee shall elect its Chairman and two
Vice-Chairmen. It shall establish its Rules of Procedure
having regard to the following principles:

(a) The normal duration of the term of office of the
members represented on the Committee shall be six
years with one-third retiring every two years, it being
however, understood that, of the original terms of of-
fice, one-third shall expire at the end of the Commit-
tee’s second ordinary session which will follow the
entry into force of this Convention, a further third at
the end of its third ordinary session, and the remaining
third at the end of its fourth ordinary session.

(b) The rules governing the procedure whereby the
Committee shall fill vacancies, the order in which
terms of membership expire, eligibility for reelection,
and election procedures, shall be based upon a bal-
ancing of the needs for continuity of membership and
rotation of representation, as well as the consider-
ations set out in Article XI(3).

Expresses the wish that the United Nations Edu-
cational, Scientific and Cultural Organization provide
its Secretariat.

In faith whereof the undersigned, having deposited
their respective full powers, have signed this Conven-
tion.

Done at Paris, this twenty-fourth day of July 1971, in
a single copy.

PROTOCOL 1

ANNEXED TO THE UNIVERSAL COPYRIGHT CONVENTION
AS REVISED AT PARIS ON 24 JULY 1971 CONCERNING
THE APPLICATION OF THAT CONVENTION TO WORKS OF
STATELESS PERSONS AND REFUGEES

The States party hereto, being also party to the Uni-
versal Copyright Convention as revised at Paris on 24
July 1971 (hereinafter called ‘‘the 1971 Convention’’),

Have accepted the following provisions:
1. Stateless persons and refugees who have their ha-

bitual residence in a State party to this Protocol shall,
for the purposes of the 1971 Convention, be assimilated
to the nationals of that State.

2. (a) This Protocol shall be signed and shall be sub-
ject to ratification or acceptance, or may be acceded
to, as if the provisions of Article VIII of the 1971 Con-
vention applied hereto.

(b) This Protocol shall enter into force in respect of
each State, on the date of deposit of the instrument of
ratification, acceptance or accession of the State con-
cerned or on the date of entry into force of the 1971
Convention with respect to such State, whichever is
the later.

(c) On the entry into force of this Protocol in respect
of a State not party to Protocol 1 annexed to the 1952
Convention, the latter Protocol shall be deemed to
enter into force in respect of such State.

In faith whereof the undersigned, being duly author-
ized thereto, have signed this Protocol.

Done at Paris this twenty-fourth day of July 1971, in
the English, French and Spanish languages, the three
texts being equally authoritative, in a single copy
which shall be deposited with the Director-General of
the United Nations Educational, Scientific and Cul-
tural Organization. The Director-General shall send
certified copies to the signatory States, and to the Sec-
retary-General of the United Nations for registration.

PROTOCOL 2

ANNEXED TO THE UNIVERSAL COPYRIGHT CONVENTION
AS REVISED AT PARIS ON 24 JULY 1971 CONCERNING
THE APPLICATION OF THAT CONVENTION TO THE WORKS
OF CERTAIN INTERNATIONAL ORGANIZATIONS

The States party hereto, being also party to the Uni-
versal Copyright Convention as revised at Paris on 24
July 1971 (hereinafter called ‘‘the 1971 Convention’’),

Have accepted the following provisions:
1. (a) The protection provided for in Article II (1) of

the 1971 Convention shall apply to works published for
the first time by the United Nations, by the Specialized
Agencies in relationship therewith, or by the Organiza-
tion of American States.

(b) Similarly, Article II (2) of the 1971 Convention
shall apply to the said organization or agencies.

2. (a) This Protocol shall be signed and shall be sub-
ject to ratification or acceptance, or may be acceded
to, as if the provisions of Article VIII of the 1971 Con-
vention applied hereto.

(b) This Protocol shall enter into force for each State
on the date of deposit of the instrument of ratification,
acceptance or accession of the State concerned or on
the date of entry into force of the 1971 Convention with
respect to such State, whichever is the later.

In faith whereof the undersigned, being duly author-
ized thereto, have signed this Protocol.

Done at Paris, this twenty-fourth day of July 1971, in
the English, French and Spanish languages, the three
texts being equally authoritative, in a single copy
which shall be deposited with the Director-General of
the United Nations Educational, Scientific and Cul-
tural Organization. The Director-General shall send
certified copies to the signatory States, and to the Sec-
retary-General of the United Nations for registration.

UNIVERSAL COPYRIGHT CONVENTION

GENEVA, 1952

The Unesco Universal Copyright Convention was
adopted by the Intergovernmental Copyright Con-
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ference at Geneva, Switzerland, on Sept. 6, 1952. It en-
tered into force for the United States on Sept. 16, 1955.

The text of the Convention is as follows: The Con-
tracting States,

Moved by the desire to assure in all countries copy-
right protection of literary, scientific and artistic
works,

Convinced that a system of copyright protection ap-
propriate to all nations of the world and expressed in a
universal convention, additional to, and without im-
pairing international systems already in force, will en-
sure respect for the rights of the individual and encour-
age the development of literature, the sciences and the
arts,

Persuaded that such a universal copyright system
will facilitate a wider dissemination of works of the
human mind and increase international understanding,

Have agreed as follows:

ARTICLE I

Each Contracting State undertakes to provide for the
adequate and effective protection of the rights of au-
thors and other copyright proprietors in literary, sci-
entific and artistic works, including writings, musical,
dramatic and cinematographic works, and paintings,
engravings and sculpture.

ARTICLE II

1. Published works of nationals of any Contracting
State and works first published in that State shall
enjoy in each other Contracting State the same protec-
tion as that other State accords to works of its nation-
als first published in its own territory.

2. Unpublished works of nationals of each Contract-
ing State shall enjoy in each other Contracting State
the same protection as that other State accords to un-
published works of its own nationals.

3. For the purpose of this Convention any Contract-
ing State may, by domestic legislation, assimilate to
its own nationals any person domiciled in that State.

ARTICLE III

1. Any Contracting State which, under its domestic
law, requires as a condition of copyright, compliance
with formalities such as deposit, registration, notice,
notarial certificates, payment of fees or manufacture
or publication in that Contracting State, shall regard
these requirements as satisfied with respect to all
works protected in accordance with this Convention
and first published outside its territory and the author
of which is not one of its nationals, if from the time of
the first publication all the copies of the work pub-
lished with the authority of the author or other copy-
right proprietor bear the symbol  accompanied by the
name of the copyright proprietor and the year of first
publication placed in such manner and location as to
give reasonable notice of claim of copyright.

2. The provisions of paragraph 1 of this article shall
not preclude any Contracting State from requiring for-
malities or other conditions for the acquisition and en-
joyment of copyright in respect of works first published
in its territory or works of its nationals wherever pub-
lished.

3. The provisions of paragraph 1 of this article shall
not preclude any Contracting State from providing
that a person seeking judicial relief must, in bringing
the action, comply with procedural requirements, such
as that the complainant must appear through domestic
counsel or that the complainant must deposit with the
court or an administrative office, or both, a copy of the
work involved in the litigation; provided that failure to
comply with such requirements shall not affect the va-
lidity of the copyright, nor shall any such requirement
be imposed upon a national of another Contracting
State if such requirement is not imposed on nationals
of the State in which protection is claimed.

4. In each Contracting State there shall be legal
means of protecting without formalities the unpub-
lished works of nationals of other Contracting States.

5. If a Contracting State grants protection for more
than one term of copyright and the first term is for a
period longer than one of the minimum periods pre-
scribed in article IV, such State shall not be required
to comply with the provisions of paragraph 1 of this ar-
ticle III in respect of the second or any subsequent
term of copyright.

ARTICLE IV

1. The duration of protection of a work shall be gov-
erned, in accordance with the provisions of article II
and this article, by the law of the Contracting State in
which protection is claimed.

2. The term of protection for works protected under
this Convention shall not be less than the life of the au-
thor and 25 years after his death.

However, any Contracting State which, on the effec-
tive date of this Convention in that State, has limited
this term for certain classes of works to a period com-
puted from the first publication of the work, shall be
entitled to maintain these exceptions and to extend
them to other classes of works. For all these classes
the term of protection shall not be less than 25 years
from the date of first publication.

Any Contracting State which, upon the effective date
of this Convention in that State, does not compute the
term of protection upon the basis of the life of the au-
thor, shall be entitled to compute the term of protec-
tion from the date of the first publication of the work
or from its registration prior to publication, as the case
may be, provided the term of protection shall not be
less than 25 years from the date of first publication or
from its registration prior to publication, as the case
may be.

If the legislation of a Contracting State grants two or
more successive terms of protection, the duration of
the first term shall not be less than one of the mini-
mum periods specified above.

3. The provisions of paragraph 2 of this article shall
not apply to photographic works or to works of applied
art; provided, however, that the term of protection in
those Contracting States which protect photographic
works, or works of applied art in so far as they are pro-
tected as artistic works, shall not be less than ten
years for each of said classes of works.

4. No Contracting State shall be obliged to grant pro-
tection to a work for a period longer than that fixed for
the class of works to which the work in question be-
longs, in the case of unpublished works by the law of
the Contracting State of which the author is a na-
tional, and in the case of published works by the law of
the Contracting State in which the work has been first
published.

For the purposes of the application of the preceding
provision, if the law of any Contracting State grants
two or more successive terms of protection, the period
of protection of that State shall be considered to be the
aggregate of those terms. However, if a specified work
is not protected by such State during the second or any
subsequent term for any reason, the other Contracting
States shall not be obliged to protect it during the sec-
ond or any subsequent term.

5. For the purposes of the application of paragraph 4
of this article, the work of a national of a Contracting
State, first published in a non-Contracting State, shall
be treated as though first published in the Contracting
State of which the author is a national.

6. For the purposes of the application of paragraph 4
of this article, in case of simultaneous publication in
two or more Contracting States, the work shall be
treated as though first published in the State which af-
fords the shortest term; any work published in two or
more Contracting States within thirty days of its first
publication shall be considered as having been pub-
lished simultaneously in said Contracting States.

ARTICLE V

1. Copyright shall include the exclusive right of the
author to make, publish, and authorize the making and
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publication of translations of works protected under
this Convention.

2. However, any Contracting State may, by its domes-
tic legislation, restrict the right of translation of writ-
ings, but only subject to the following provisions:

If, after the expiration of a period of seven years from
the date of the first publication of a writing, a trans-
lation of such writing has not been published in the na-
tional language or languages, as the case may be, of the
Contracting State, by the owner of the right of trans-
lation or with his authorization, any national of such
Contracting State may obtain a non-exclusive license
from the competent authority thereof to translate the
work and publish the work so translated in any of the
national languages in which it has not been published;
provided that such national, in accordance with the
procedure of the State concerned, establishes either
that he has requested, and been denied, authorization
by the proprietor of the right to make and publish the
translation, or that, after due diligence on his part, he
was unable to find the owner of the right. A license
may also be granted on the same conditions if all pre-
vious editions of a translation in such language are out
of print.

If the owner of the right of translation cannot be
found, then the applicant for a license shall send copies
of his application to the publisher whose name appears
on the work and, if the nationality of the owner of the
right of translation is known, to the diplomatic or con-
sular representative of the State of which such owner
is a national, or to the organization which may have
been designated by the government of that State. The
license shall not be granted before the expiration of a
period of two months from the date of the dispatch of
the copies of the application.

Due provision shall be made by domestic legislation
to assure to the owner of the right of translation a
compensation which is just and conforms to inter-
national standards, to assure payment and transmittal
of such compensation, and to assure a correct trans-
lation of the work.

The original title and the name of the author of the
work shall be printed on all copies of the published
translation. The license shall be valid only for publica-
tion of the translation in the territory of the Contract-
ing State where it has been applied for. Copies so pub-
lished may be imported and sold in another Contract-
ing State if one of the national languages of such other
State is the same language as that into which the work
has been so translated, and if the domestic law in such
other State makes provision for such licenses and does
not prohibit such importation and sale. Where the fore-
going conditions do not exist, the importation and sale
of such copies in a Contracting State shall be governed
by its domestic law and its agreements. The license
shall not be transferred by the licensee.

The license shall not be granted when the author has
withdrawn from circulation all copies of the work.

ARTICLE VI

‘‘Publication’’, as used in this Convention, means the
reproduction in tangible form and the general distribu-
tion to the public of copies of a work from which it can
be read or otherwise visually perceived.

ARTICLE VII

This Convention shall not apply to works or rights in
works which, at the effective date of the Convention in
a Contracting State where protection is claimed, are
permanently in the public domain in the said Contract-
ing State.

ARTICLE VIII

1. This Convention, which shall bear the date of Sep-
tember 6, 1952, shall be deposited with the Director-
General of the United Nations Educational, Scientific
and Cultural Organization and shall remain open for
signature by all States for a period of 120 days after
that date. It shall be subject to ratification or accept-
ance by the signatory States.

2. Any State which has not signed this Convention
may accede thereto.

3. Ratification, acceptance or accession shall be ef-
fected by the deposit of an instrument to that effect
with the Director-General of the United Nations Edu-
cational, Scientific and Cultural Organization.

ARTICLE IX

1. This Convention shall come into force three
months after the deposit of twelve instruments of rati-
fication, acceptance or accession, among which there
shall be those of four States which are not members of
the International Union for the Protection of Literary
and Artistic Works.

2. Subsequently, this Convention shall come into
force in respect of each State three months after that
State has deposited its instrument of ratification, ac-
ceptance or accession.

ARTICLE X

1. Each State party to this Convention undertakes to
adopt, in accordance with its Constitution, such meas-
ures as are necessary to ensure the application of this
Convention.

2. It is understood, however, that at the time an in-
strument of ratification, acceptance or accession is de-
posited on behalf of any State, such State must be in
a position under its domestic law to give effect to the
terms of this Convention.

ARTICLE XI

1. An Intergovernmental Committee is hereby estab-
lished with the following duties:

(a) to study the problems concerning the application
and operation of this Convention;

(b) to make preparation for periodic revisions of this
Convention;

(c) to study any other problems concerning the inter-
national protection of copyright, in co-operation with
the various interested international organizations,
such as the United Nations Educational, Scientific and
Cultural Organization, the International Union for the
Protection of Literary and Artistic Works and the Or-
ganization of American States;

(d) to inform the Contracting States as to its activi-
ties.

2. The Committee shall consist of the representatives
of twelve Contracting States to be selected with due
consideration to fair geographical representation and
in conformity with the Resolution relating to this arti-
cle, annexed to this Convention.

The Director-General of the United Nations Edu-
cational, Scientific and Cultural Organization, the Di-
rector of the Bureau of the International Union for the
Protection of Literary and Artistic Works and the Sec-
retary-General of the Organization of American States,
or their representatives, may attend meetings of the
Committee in an advisory capacity.

ARTICLE XII

The Intergovernmental Committee shall convene a
conference for revision of this Convention whenever it
deems necessary, or at the request of at least ten Con-
tracting States, or of a majority of the Contracting
States if there are less than twenty Contracting States.

ARTICLE XIII

Any Contracting State may, at the time of deposit of
its instrument of ratification, acceptance or accession,
or at any time thereafter, declare by notification ad-
dressed to the Director-General of the United Nations
Educational, Scientific and Cultural Organization that
this Convention shall apply to all or any of the coun-
tries or territories for the international relations of
which it is responsible and this Convention shall there-
upon apply to the countries or territories named in
such notification after the expiration of the term of
three months provided for in article IX. In the absence
of such notification, this Convention shall not apply to
any such country or territory.
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ARTICLE XIV

1. Any Contracting State may denounce this Conven-
tion in its own name or on behalf of all or any of the
countries or territories as to which a notification has
been given under article XIII. The denunciation shall
be made by notification addressed to the Director-Gen-
eral of the United Nations Educational, Scientific and
Cultural Organization.

2. Such denunciation shall operate only in respect of
the State or of the country or territory on whose behalf
it was made and shall not take effect until twelve
months after the date of receipt of the notification.

ARTICLE XV

A dispute between two or more Contracting States
concerning the interpretation or application of this
Convention, not settled by negotiation, shall, unless
the States concerned agree on some other method of
settlement, be brought before the International Court
of Justice for determination by it.

ARTICLE XVI

1. This Convention shall be established in English,
French and Spanish. The three texts shall be signed
and shall be equally authoritative.

2. Official texts of this Convention shall be estab-
lished in German, Italian and Portuguese.

Any Contracting State or group of Contracting
States shall be entitled to have established by the Di-
rector-General of the United Nations Educational, Sci-
entific and Cultural Organization other texts in the
language of its choice by arrangement with the Direc-
tor-General.

All such texts shall be annexed to the signed texts of
this Convention.

ARTICLE XVII

1. This Convention shall not in any way affect the
provisions of the Berne Convention for the Protection
of Literary and Artistic Works or membership in the
Union created by that Convention.

2. In application of the foregoing paragraph, a Dec-
laration has been annexed to the present article. This
Declaration is an integral part of this Convention for
the States bound by the Berne Convention on January
1, 1951, or which have or may become bound to it at a
later date. The signature of this Convention by such
States shall also constitute signature of the said Dec-
laration, and ratification, acceptance or accession by
such States shall include the Declaration as well as the
Convention.

ARTICLE XVIII

This Convention shall not abrogate multilateral or
bilateral copyright conventions or arrangements that
are or may be in effect exclusively between two or
more American Republics. In the event of any dif-
ference either between the provisions of such existing
conventions or arrangements and the provisions of this
Convention, or between the provisions of this Conven-
tion and those of any new convention or arrangement
which may be formulated between two or more Amer-
ican Republics after this Convention comes into force,
the convention or arrangement most recently formu-
lated shall prevail between the parties thereto. Rights
in works acquired in any Contracting State under ex-
isting conventions or arrangements before the date this
Convention comes into force in such State shall not be
affected.

ARTICLE XIX

This Convention shall not abrogate multilateral or
bilateral conventions or arrangements in effect be-
tween two or more Contracting States. In the event of
any difference between the provisions of such existing
conventions or arrangements and the provisions of this
Convention, the provisions of this Convention shall pre-
vail. Rights in works acquired in any Contracting State

under existing conventions or arrangements before the
date on which this Convention comes into force in such
State shall not be affected. Nothing in this article shall
affect the provisions of article XVII and XVIII of this
Convention.

ARTICLE XX

Reservations to this Convention shall not be per-
mitted.

ARTICLE XXI

The Director-General of the United Nations Edu-
cational, Scientific and Cultural Organization shall
send duly certified copies of this Convention to the
States interested, to the Swiss Federal Council and to
the Secretary-General of the United Nations for reg-
istration by him.

He shall also inform all interested States of the rati-
fications, acceptances and accessions which have been
deposited, the date on which this Convention comes
into force, the notifications under Article XIII of this
Convention, and denunciations under Article XIV.

APPENDIX DECLARATION RELATING TO ARTICLE XVII

The States which are members of the International
Union for the Protection of Literary and Artistic
Works, and which are signatories to the Universal
Copyright Convention,

Desiring to reinforce their mutual relations on the
basis of the said Union and to avoid any conflict which
might result from the co-existence of the Convention of
Berne and the Universal Convention,

Have, by common agreement, accepted the terms of
the following declaration:

(a) Works which, according to the Berne Convention,
have as their country of origin a country which has
withdrawn from the International Union created by the
said Convention, after January 1, 1951, shall not be pro-
tected by the Universal Copyright Convention in the
countries of the Berne Union;

(b) The Universal Copyright Convention shall not be
applicable to the relationships among countries of the
Berne Union insofar as it relates to the protection of
works having as their country of origin, within the
meaning of the Berne Convention, a country of the
International Union created by the said Convention.

RESOLUTION CONCERNING ARTICLE XI

The Intergovernmental Copyright Conference

Having considered the problems relating to the Inter-
governmental Committee provided for in Article XI of
the Universal Copyright Convention

resolves

1. The first members of the Committee shall be rep-
resentatives of the following twelve States, each of
those States designating one representative and an al-
ternate: Argentina, Brazil, France, Germany, India,
Italy, Japan, Mexico, Spain, Switzerland, United King-
dom, and United States of America.

2. The Committee shall be constituted as soon as the
Convention comes into force in accordance with article
XI of this Convention;

3. The Committee shall elect its Chairman and one
Vice-Chairman. It shall establish its rules of procedure
having regard to the following principles:

(a) the normal duration of the term of office of the
representatives shall be six years; with one third retir-
ing every two years;

(b) before the expiration of the term of office of any
members, the Committee shall decide which States
shall cease to be represented on it and which States
shall be called upon to designate representatives; the
representatives of those States which have not ratified,
accepted or acceded shall be the first to retire;

(c) the different parts of the world shall be fairly rep-
resented;

and expresses the wish

that the United Nations Educational, Scientific, and
Cultural Organization provide its Secretariat.
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In faith whereof the undersigned, having deposited
their respective full powers, have signed this Conven-
tion. Done at Geneva, this sixth day of September, 1952
in a single copy.

Protocol 1 annexed to the Universal Copyright Conven-
tion concerning the application of that Convention to
the works of stateless persons and refugees
The States parties hereto, being also parties to the

Universal Copyright Convention (hereinafter referred
to as the ‘‘Convention’’) have accepted the following
provisions:

1. Stateless persons and refugees who have their ha-
bitual residence in a State party to this Protocol shall,
for the purposes of the Convention, be assimilated to
the nationals of that State.

2. (a) This Protocol shall be signed and shall be sub-
ject to ratification or acceptance, or may be acceded
to, as if the provisions of article VIII of the Convention
applied hereto.

(b) This Protocol shall enter into force in respect of
each State, on the date of deposit of the instrument of
ratification, acceptance or accession of the State con-
cerned or on the date of entry into force of the Conven-
tion with respect to such State, whichever is the later.

In faith whereof the undersigned, being duly author-
ized thereto, have signed this Protocol.

Done at Geneva this sixth day of September, 1952, in
the English, French and Spanish languages, the three
texts being equally authoritative, in a single copy
which shall be deposited with the Director-General of
Unesco. The Director-General shall send certified cop-
ies to the signatory States, to the Swiss Federal Coun-
cil and to the Secretary-General of the United Nations
for registration.

Protocol 2 annexed to the Universal Copyright Conven-
tion, concerning the application of that Convention
to the works of certain international organizations
The State parties hereto, being also parties to the

Universal Copyright Convention (hereinafter referred
to as the ‘‘Convention’’),

Have accepted the following provisions:
1. (a) The protection provided for in article II (1) of

the Convention shall apply to works published for the
first time by the United Nations, by the Specialized
Agencies in relationship therewith, or by the Organ-
isation of American States;

(b) Similarly, article II (2) of the Convention shall
apply to the said organisation or agencies.

2. (a) This Protocol shall be signed and shall be sub-
ject to ratification or acceptance, or may be acceded
to, as if the provisions of article VIII of the Convention
applied hereto.

(b) This Protocol shall enter into force for each State
on the date of deposit of the instrument of ratification,
acceptance or accession of the State concerned or on
the date of entry into force of the Convention with re-
spect to such State, whichever is the later.

In faith whereof the undersigned, being duly author-
ized thereto, have signed this Protocol.

Done at Geneva, this sixth day of September, 1952, in
the English, French and Spanish languages, the three
texts being equally authoritative, in a single copy
which shall be deposited with the Director-General of
the Unesco.

The Director-General shall send certificated copies to
the signatory States, to the Swiss Federal Council, and
to the Secretary-General of the United Nations for reg-
istration.

Protocol 3 annexed to the Universal Copyright Conven-
tion concerning the effective date of instruments of
ratification or acceptance of or accession to that
Convention

States parties hereto,
Recognizing that the application of the Universal

Copyright Convention (hereinafter referred to as the
‘‘Convention’’) to States participating in all the inter-
national copyright systems already in force will con-
tribute greatly to the value of the Convention;

Have agreed as follows:

1. Any State party hereto may, on depositing its in-
strument of ratification or acceptance of or accession
to the Convention, notify the Director-General of the
United Nations Educational, Scientific and Cultural
Organization (hereinafter referred to as ‘‘Director-Gen-
eral’’) that that instrument shall not take effect for
the purposes of Article IX of the Convention until any
other State named in such notification shall have de-
posited its instrument.

2. The notification referred to in paragraph 1 above
shall accompany the instrument to which it relates.

3. The Director-General shall inform all States signa-
tory or which have then acceded to the Convention of
any notifications received in accordance with this Pro-
tocol.

4. This Protocol shall bear the same date and shall re-
main open for signature for the same period as the Con-
vention.

5. It shall be subject to ratification or acceptance by
the signatory States. Any State which has not signed
this Protocol may accede thereto.

6. (a) Ratification or acceptance or accession shall be
effected by the deposit of an instrument to that effect
with the Director-General.

(b) This Protocol shall enter into force on the date of
deposit of not less than four instruments of ratification
or acceptance or accession. The Director-General shall
inform all interested States of this date. Instruments
deposited after such date shall take effect on the date
of their deposit.

In faith whereof the undersigned, being duly author-
ized thereto, have signed this Protocol.

Done at Geneva, the sixth day of September 1952, in
the English, French and the Spanish languages, the
three texts being equally authoritative, in a single
copy which shall be annexed to the original copy of the
Convention. The Director-General shall send certified
copies to the signatory States to the Swiss Federal
Council, and to the Secretary-General of United Na-
tions for registration.

PARTICULAR PROCLAMATIONS, TREATIES AND CONVEN-
TIONS ESTABLISHING COPYRIGHT RELATIONS BETWEEN
THE UNITED STATES OF AMERICA AND OTHER COUN-
TRIES

The following is based on Treaties in Force, as of Janu-
ary 1, 2003, published by the Department of State:

By virtue of Presidential proclamations, treaties, and
conventions, the United States has established copy-
right relations with various other countries. This note
is an attempt to present a complete and annotated list
of those countries.

Proclamations by the President of the United States
extending copyright protection upon compliance with
the provisions of the United States copyright law, to
the works of foreign authors prior to July 1, 1909, were
issued pursuant to the Act of March 3, 1891 (26 Stat.
1106) and those issued subsequent to July 1, 1909, were
issued under the provisions of the Act of March 4, 1909
(35 Stat. 1075), as amended by the Act of December 18,
1919 (41 Stat. 368) and the Act of September 25, 1941 (55
Stat. 732). The Act of March 4, 1909, as amended, be-
came Title 17 of the United States Code when it was
codified and enacted into positive law by the Act of
July 30, 1947 (61 Stat. 652). Title 17 of the United States
Code was completely revised by the Act of October 19,
1976, (Public Law 94–553, 90 Stat. 2541), which became
fully effective on January 1, 1978. A number of the proc-
lamations were preceded or accompanied by exchanges
of diplomatic notes which served as the basis for their
issuance.

The period for compliance with the conditions and
formalities prescribed by the copyright law was ex-
tended by proclamation with respect to certain works
in the case of a number of countries because of the dis-
ruption or suspension of facilities essential for such
compliance during World War I and World War II. In
the case of World War I, this period for compliance was



Page 25 TITLE 17—COPYRIGHTS § 104

extended by proclamations issued under the Act of De-
cember 18, 1919 (41 Stat. 368) to fifteen months after the
proclamation, as to works published after August 1,
1914, and before the proclamation of peace. In the case
of World War II, this period was extended by proclama-
tions issued under the Act of September 25, 1941 (55
Stat. 732) until such time as terminated or suspended,
either by the terms of the proclamation itself or by the
issuance of a subsequent proclamation. A number of
the proclamations issued under the 1919 Act and all of
the proclamations issued under the 1941 Act refer to
rights previously granted.

KEY TO SYMBOLS

PROCLAMATIONS

P Proclamation issued pursuant to the Act of
March 3, 1891, the Act of March 4, 1909, and
as amended, or Title 17 of the United States
Code.

Pm Proclamation including mechanical reproduc-
tion rights for musical works under the
United States copyright law.

Px Proclamation providing an extension of time
under the Act of December 18, 1919, for com-
pliance with the conditions and formalities
prescribed by the United States copyright
law.

Pmx Proclamation specifically including provi-
sions similar to those contained in both
‘‘Pm’’ and ‘‘Px’’ proclamations.

Pxx Proclamation providing an extension of time
under the Act of September 25, 1941, for
compliance with the conditions and for-
malities prescribed by the United States
copyright law.

Po Proclamation specifically issued for the pur-
pose of terminating a proclamation issued
under the Act of September 25, 1941.

TREATIES AND CONVENTIONS

BAC Buenos Aires Convention. Convention on lit-
erary and artistic copyright between the
United States and other American Repub-
lics, signed at the Fourth International
Conference of American States at Buenos
Aires August 11, 1910. U.S. ratification de-
posited on May 1, 1911. Convention pro-
claimed by the President of the United
States on July 13, 1914.

Berne The Berne Convention for the Protection of
Literary and Artistic Works of September 9,
1886, as revised at Paris on July 24, 1971. Ap-
pearing within parentheses is the latest
Act 27 of the Convention to which the listed
country is party. The Berne Convention, as
revised at Paris on July 24, 1971, and amend-
ed on October 2, 1979, did not enter into
force with respect to the United States
until March 1, 1989.

MCC Mexico City Convention. Convention on lit-
erary and artistic copyrights signed at the
Second International Conference of Amer-
ican States at Mexico City, January 27,
1902, effective June 30, 1908, to which the
United States became a party, effective on
that same date. As regards copyright rela-
tions with the United States, this conven-
tion is considered to have been superseded
by adherence of the foreign country and the
United States to the Buenos Aires Conven-
tion of August 11, 1910.

UCC Universal Copyright Convention. Done at Ge-
neva September 6, 1952. Came into force on
September 16, 1955. United States became a
party, effective on that same date.

UCC Universal Copyright Convention revised.
rev. Done at Paris July 24, 1971. Came into force

on July 10, 1974. United States became a
party, effective on that same date.

C Bilateral convention.
Cm Bilateral convention including provisions

covering mechanical reproduction rights for
musical works.

T Treaty relating in part to copyright.
Pg Convention for the Protection of Producers of

Phonograms Against Unauthorized Duplica-
tion of Their Phonograms. Done at Geneva
October 29, 1971. Entered into force with re-
spect to the United States on March 10,
1974.

Pcss Convention Relating to the Distribution of
Programme-Carrying Signals Transmitted
by Satellite. Done at Brussels May 21, 1974.
Entered into force with respect to the
United States on March 7, 1985.

WTO Member of the World Trade Organization, es-
tablished pursuant to the Marrakesh Agree-
ment of April 15, 1994, to implement the
Uruguay Round Agreements. These Agree-
ments affect, among other things, intangi-
ble property rights, including copyright and
other intellectual property rights. The ef-
fective date of United States membership in
the WTO is January 1, 1995. A country’s
membership in the World Trade Organiza-
tion is effective as of the date indicated.

WCT WIPO Copyright Treaty. Adopted at Geneva
December 20, 1996. Entered into force March
6, 2002. United States became a party, effec-
tive on that same date.

WPPT WIPO Performances and Phonograms Treaty.
Adopted at Geneva December 20, 1996. En-
tered into force May 20, 2002. United States
became a party, effective on that same
date.

PROCLAMATIONS, TREATIES, AND CONVENTIONS ESTABLISHING COPYRIGHT RELATIONS BETWEEN THE UNITED STATES
AND OTHER COUNTRIES

Country Document Date of
Document

Effective Date for
Party 28 Reference

Albania ............................................................ Berne (Paris) July 24, 1971 Mar. 6, 1994 T. Doc. 99–27.
WTO Apr. 15, 1994 Sept. 8, 2000 33 ILM 15.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Algeria ............................................................. UCC Sept. 6, 1952 Aug. 28, 1973 6 UST 2731.
UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Berne (Paris) July 24, 1971 Apr. 19, 1998 T. Doc. 99–27.

Andorra ........................................................... UCC Sept. 6, 1952 Sept. 16, 1955 6 UST 2731.
Angola ............................................................. WTO Apr. 15, 1994 Nov. 23, 1996 33 ILM 15.
Antigua and Barbuda ...................................... WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Berne (Paris) July 24, 1971 Mar. 17, 2000 T. Doc. 99–27.
Argentina ........................................................ Pm Aug. 23, 1934 Aug. 23, 1934 49 Stat. 3413.

BAC Aug. 11, 1910 Apr. 19, 1950 38 Stat. 1785.
UCC Sept. 6, 1952 Feb. 13, 1958 6 UST 2731.
Berne (Paris) July 24, 1971 Feb. 19, 2000 T. Doc. 99–27.
Pg 32 Oct. 29, 1971 June 30, 1973 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Armenia ........................................................... UCC Sept. 6, 1952 May 27, 1973 6 UST 2731.
Pcss May 21, 1974 Dec. 13, 1993 T. Doc. 98–31.
Berne (Paris) July 24, 1971 Oct. 19, 2000 T. Doc. 99–27.



Page 26TITLE 17—COPYRIGHTS§ 104

PROCLAMATIONS, TREATIES, AND CONVENTIONS ESTABLISHING COPYRIGHT RELATIONS BETWEEN THE UNITED STATES
AND OTHER COUNTRIES—CONTINUED

Country Document Date of
Document

Effective Date for
Party 28 Reference

Australia 1 ........................................................ Pm Apr. 3, 1918 Mar. 15, 1918 40 Stat. 1764.
Pxx 2 Dec. 29, 1949 Dec. 29, 1949 64 Stat. A385.
UCC Sept. 6, 1952 May 1, 1969 6 UST 2731.
Pg Oct. 29, 1971 June 22, 1974 25 UST 309.
UCC rev. July 24, 1971 Feb. 28, 1978 25 UST 1341.
Berne (Paris) July 24, 1971 Mar. 1, 1978 T. Doc. 99–27.
Pcss May 21, 1974 Oct. 26, 1990 T. Doc. 98–31.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Austria 3 ........................................................... P Sept. 20, 1907 Sept. 20, 1907 35 Stat. 2155.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
Px May 25, 1922 May 25, 1922 42 Stat. 2273.
Pm Mar. 11, 1925 Aug. 1, 1920 44 Stat. 2571.
Pxx June 15, 1960 June 15, 1960 74 Stat. C69.
UCC Sept. 6, 1952 July 2, 1957 6 UST 2731.
Pcss 31 May 21, 1974 Aug. 6, 1982 T. Doc. 98–31.
UCC rev. July 24, 1971 Aug. 14, 1982 25 UST 1341.
Pg Oct. 29, 1971 Aug. 21, 1982 25 UST 309.
Berne (Paris) July 24, 1971 Aug. 21, 1982 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Azerbaijan ....................................................... UCC Sept. 6, 1952 May 27, 1973 6 UST 2731.
Berne (Paris) July 24, 1971 June 4, 1999 T. Doc. 99–27.
Pg Oct. 29, 1971 Sept. 1, 2001 25 UST 309.

Bahamas, The .................................................. Berne (Brussels) June 26, 1948 July 10, 1973 331 UNTS 217.
UCC Sept. 6, 1952 Oct. 13, 1976 6 UST 2731.
UCC rev. July 24, 1971 Dec. 27, 1976 25 UST 1341.

Bahrain ............................................................ WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 Mar. 2, 1997 T. Doc. 99–27.

Bangladesh ...................................................... UCC Sept. 6, 1952 Aug. 5, 1975 6 UST 2731.
UCC rev. July 24, 1971 Aug. 5, 1975 25 UST 1341.
Berne (Paris) July 24, 1971 May 4, 1999 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Barbados .......................................................... UCC Sept. 6, 1952 June 18, 1983 6 UST 2731.
UCC rev. July 24, 1971 June 18, 1983 25 UST 1341.
Pg Oct. 29, 1971 July 29, 1983 25 UST 309.
Berne (Paris) July 24, 1971 July 30, 1983 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Belarus ............................................................ UCC Sept. 6, 1952 May 27, 1973 6 UST 2731.
Berne (Paris) July 24, 1971 Dec. 12, 1997 T. Doc. 99–27.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Belgium ........................................................... P July 1, 1891 July 1, 1891 27 Stat. 981.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
Pm June 14, 1911 July 1, 1909 37 Stat. 1688.
Berne (Paris) July 24, 1971 Sept. 29, 1999 T. Doc. 99–27.
UCC Sept. 6, 1952 Aug. 31, 1960 6 UST 2731.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Belize ............................................................... UCC 20 Sept. 6, 1952 Dec. 1, 1982 6 UST 2731.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 June 17, 2000 T. Doc. 99–27.

Benin ............................................................... Berne (Paris) July 24, 1971 Mar. 12, 1975 T. Doc. 99–27.
WTO Apr. 15, 1994 Feb. 22, 1996 33 ILM 15.

Bolivia ............................................................. BAC Aug. 11, 1910 May 15, 1914 38 Stat. 1785.
UCC Sept. 6, 1952 Mar. 22, 1990 6 UST 2731.
UCC rev. July 24, 1971 Mar. 22, 1990 25 UST 1341.
Berne (Paris) July 24, 1971 Nov. 4, 1993 T. Doc. 99–27.
WTO Apr. 15, 1994 Sept. 12, 1995 33 ILM 15.

Bosnia-Herzegovina ......................................... UCC Sept. 6, 1952 May 11, 1966 6 UST 2731.
UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Berne (Paris) July 24, 1971 Mar. 1, 1992 T. Doc. 99–27.
Pcss May 21, 1974 Mar. 6, 1992 T. Doc. 98–31.

Botswana ......................................................... WTO Apr. 15, 1994 May 31, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 Apr. 15, 1998 T. Doc. 99–27.

Brazil ............................................................... BAC Aug. 11, 1910 Aug. 31, 1915 38 Stat. 1785.
Pm Apr. 2, 1957 Apr. 2, 1957 8 UST 424.
UCC Sept. 6, 1952 Jan. 13, 1960 6 UST 2731.
Berne (Paris) July 24, 1971 Apr. 20, 1975 T. Doc. 99–27.
Pg Oct. 29, 1971 Nov. 28, 1975 25 UST 309.
UCC rev. July 24, 1971 Dec. 11, 1975 25 UST 1341.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Brunei .............................................................. WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Bulgaria ........................................................... Berne (Paris) July 24, 1971 Dec. 4, 1974 T. Doc. 99–27.

UCC Sept. 6, 1952 June 7, 1975 6 UST 2731.
UCC rev. July 24, 1971 June 7, 1975 25 UST 1341.
Pg Oct. 29, 1971 Sept. 6, 1995 25 UST 309.
WTO Apr. 15, 1994 Dec. 1, 1996 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Burkina Faso ................................................... Berne (Paris) July 24, 1971 Jan. 24, 1976 T. Doc. 99–27.
Pg Oct. 29, 1971 Jan. 30, 1988 25 UST 309.
WTO Apr. 15, 1994 June 3, 1995 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Burma .............................................................. WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Burundi ........................................................... WTO Apr. 15, 1994 July 23, 1995 33 ILM 15.
Cambodia 6 ....................................................... UCC Sept. 6, 1952 Sept. 16, 1955 6 UST 2731.
Cameroon ........................................................ UCC Sept. 6, 1952 May 1, 1973 6 UST 2731.

UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Berne (Paris) July 24, 1971 Oct. 10, 1974 T. Doc. 99–27.
WTO Apr. 15, 1994 Dec. 13, 1995 33 ILM 15.

Canada 1 ........................................................... Pm Dec. 27, 1923 Jan. 1, 1924 43 Stat. 1932.
UCC Sept. 6, 1952 Aug. 10, 1962 6 UST 2731.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 June 26, 1998 T. Doc. 99–27.

Cape Verde ....................................................... Berne (Paris) July 24, 1971 July 7, 1997 T. Doc. 99–27.
Central African Republic ................................. Berne (Paris) July 24, 1971 Sept. 3, 1977 T. Doc. 99–27.

WTO Apr. 15, 1994 May 31, 1995 33 ILM 15.
Chad ................................................................ Berne (Brussels) June 26, 1948 Nov. 25, 1971 331 UNTS 217.

WTO Apr. 15, 1994 Oct. 19, 1996 33 ILM 15.



Page 27 TITLE 17—COPYRIGHTS § 104

PROCLAMATIONS, TREATIES, AND CONVENTIONS ESTABLISHING COPYRIGHT RELATIONS BETWEEN THE UNITED STATES
AND OTHER COUNTRIES—CONTINUED

Country Document Date of
Document

Effective Date for
Party 28 Reference

Chile ................................................................ P May 25, 1896 May 25, 1896 29 Stat. 880.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
Pm Nov. 18, 1925 July 1, 1925 44 Stat. 2590.
BAC Aug. 11, 1910 June 14, 1955 38 Stat. 1785.
UCC Sept. 6, 1952 Sept. 16, 1955 6 UST 2731.
Berne (Paris) July 24, 1971 July 10, 1975 T. Doc. 99–27.
Pg Oct. 29, 1971 Mar. 24, 1977 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

China ............................................................... T Oct. 8, 1903 Jan. 13, 1904 33 Stat. 2208.
T Nov. 4, 1946 Nov. 30, 1948 63 Stat. 1299.
P 4 Mar. 17, 1992 Mar. 17, 1992 57 F. Reg. 9647.
Berne (Paris) July 24, 1971 Oct. 15, 1992 T. Doc. 99–27.
UCC Sept. 6, 1952 Oct. 30, 1992 6 UST 2731.
UCC rev. July 24, 1971 Oct. 30, 1992 25 UST 1341.
Pg Oct. 29, 1971 Apr. 30, 1993 25 UST 309.
WTO Apr. 15, 1994 Dec. 11, 2001 33 ILM 15.

Colombia ......................................................... BAC Aug. 11, 1910 Dec. 23, 1936 38 Stat. 1785.
UCC Sept. 6, 1952 June 18, 1976 6 UST 2731.
UCC rev. July 24, 1971 June 18, 1976 25 UST 1341.
Berne (Paris) July 24, 1971 Mar. 7, 1988 T. Doc. 99–27.
Pg Oct. 29, 1971 May 16, 1994 25 UST 309.
WTO Apr. 15, 1994 Apr. 30, 1995 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Congo ............................................................... Berne (Paris) July 24, 1971 Dec. 5, 1975 T. Doc. 99–27.
WTO Apr. 15, 1994 Mar. 27, 1997 33 ILM 15.

Congo, Democratic Republic of (formerly
Zaire).

Berne (Paris)
Pg
WTO

July 24, 1971
Oct. 29, 1971
Apr. 15, 1994

Jan. 31, 1975
Nov. 29, 1977
Jan. 1, 1997

T. Doc. 99–27.
25 UST 309.
33 ILM 15.

Costa Rica ....................................................... P Oct. 19, 1899 Oct. 19, 1899 31 Stat. 1955.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
MCC Jan. 27, 1902 June 30, 1908 35 Stat. 1934.
BAC Aug. 11, 1910 Nov. 30, 1916 38 Stat. 1785.
UCC Sept. 6, 1952 Sept. 16, 1955 6 UST 2731.
Berne (Paris) July 24, 1971 June 10, 1978 T. Doc. 99–27.
UCC rev. July 24, 1971 Mar. 7, 1980 25 UST 1341.
Pg Oct. 29, 1971 June 17, 1982 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Pcss May 21, 1974 June 25, 1999 T. Doc. 98–31.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Cote d’Ivoire .................................................... Berne (Paris) July 24, 1971 Oct. 10, 1974 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Croatia ............................................................ UCC Sept. 6, 1952 May 11, 1966 6 UST 2731.
UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Berne (Paris) July 24, 1971 Oct. 8, 1991 T. Doc. 99–27.
Pcss May 21, 1974 Oct. 8, 1991 T. Doc. 98–31.
Pg Oct. 29, 1971 Apr. 20, 2000 25 UST 309.
WTO Apr. 15, 1994 Nov. 30, 2000 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Cuba ................................................................ P Nov. 17, 1903 Nov. 17, 1903 33 Stat. 2324.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
Pm Nov. 27, 1911 May 29, 1911 37 Stat. 1721.
UCC Sept. 6, 1952 June 18, 1957 6 UST 2731.
WTO Apr. 15, 1994 Apr. 20, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 Feb. 20, 1997 T. Doc. 99–27.

Cyprus ............................................................. Berne (Paris) July 24, 1971 July 27, 1983 T. Doc. 99–27.
UCC Sept. 6, 1952 Dec. 19, 1990 6 UST 2731.
UCC rev. July 24, 1971 Dec. 19, 1990 25 UST 1341.
Pg Oct. 29, 1971 Sept. 30, 1993 25 UST 309.
WTO Apr. 15, 1994 July 30, 1995 33 ILM 15.

Czech Republic 33 ............................................. UCC Sept. 6, 1952 Jan. 6, 1960 6 UST 2731.
UCC rev. July 24, 1971 Apr. 17, 1980 25 UST 1341.
Berne (Paris) July 24, 1971 Jan. 1, 1993 T. Doc. 99–27.
Pg Oct. 29, 1971 Jan. 1, 1993 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Czechoslovakia 34, 35 ......................................... Pm Apr. 27, 1927 Mar. 1, 1927 45 Stat. 2906.
Danzig ............................................................. Pm Apr. 7, 1934 Apr. 7, 1934 48 Stat. 1737.
Denmark 5 ........................................................ P May 8, 1893 May 8, 1893 28 Stat. 1219.

P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
Pmx Dec. 9, 1920 Dec. 9, 1920 41 Stat. 1810.
Pxx Feb. 4, 1952 Feb. 4, 1952 66 Stat. C20.
UCC Sept. 6, 1952 Feb. 9, 1962 6 UST 2731.
Pg Oct. 29, 1971 Mar. 24, 1977 25 UST 309.
Berne (Paris) July 24, 1971 June 30, 1979 T. Doc. 99–27.
UCC rev. July 24, 1971 July 11, 1979 25 UST 1341.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Djibouti ........................................................... WTO Apr. 15, 1994 May 31, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 May 13, 2002 T. Doc. 99–27.

Dominica ......................................................... WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 Aug. 7, 1999 T. Doc. 99–27.

Dominican Rep. ............................................... MCC Jan. 27, 1902 June 30, 1908 35 Stat. 1934.
BAC Aug. 11, 1910 Oct. 31, 1912 38 Stat. 1785.
UCC Sept. 6, 1952 May 8, 1983 6 UST 2731.
UCC rev. July 24, 1971 May 8, 1983 25 UST 1341.
WTO Apr. 15, 1994 Mar. 9, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 Dec. 24, 1997 T. Doc. 99–27.

Ecuador ........................................................... BAC Aug. 11, 1910 Aug. 31, 1914 38 Stat. 1785.
UCC Sept. 6, 1952 June 5, 1957 6 UST 2731.
Pg Oct. 29, 1971 Sept. 14, 1974 25 UST 309.
UCC rev. July 24, 1971 Sept. 6, 1991 25 UST 1341.
Berne (Paris) July 24, 1971 Oct. 9, 1991 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 21, 1996 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.
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Egypt ............................................................... Berne (Paris) July 24, 1971 June 7, 1977 T. Doc. 99–27.
Pg Oct. 29, 1971 Apr. 23, 1978 25 UST 309.
WTO Apr. 15, 1994 June 30, 1995 33 ILM 15.

El Salvador ...................................................... MCC Jan. 27, 1902 June 30, 1908 35 Stat. 1934.
Pg Oct. 29, 1971 Feb. 9, 1979 25 UST 309.
UCC Sept. 6, 1952 Mar. 29, 1979 6 UST 2731.
UCC rev. July 24, 1971 Mar. 29, 1979 25 UST 1341.
Berne (Paris) July 24, 1971 Feb. 19, 1994 T. Doc. 99–27.
WTO Apr. 15, 1994 May 7, 1995 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Equatorial Guinea ........................................... Berne (Paris) July 24, 1971 June 26, 1997 T. Doc. 99–27.
Estonia ............................................................ Berne (Paris) July 24, 1971 Oct. 26, 1994 T. Doc. 99–27.

Pg Oct. 29, 1971 May 28, 2000 25 UST 309.
WTO Apr. 15, 1994 Nov. 13, 1999 33 ILM 15.

European Community ..................................... WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Fiji .................................................................. UCC Sept. 6, 1952 Mar. 13, 1972 6 UST 2731.

Berne (Brussels) June 26, 1948 Dec. 1, 1971 331 UNTS 217.
Pg 32 Oct. 29, 1971 Apr. 18, 1973 25 UST 309.
WTO Apr. 15, 1994 Jan. 14, 1996 33 ILM 15.

Finland ............................................................ Pm Dec. 15, 1928 Jan. 1, 1929 45 Stat. 2980.
Pxx Nov. 16, 1951 Nov. 16, 1951 66 Stat. C5.
UCC Sept. 6, 1952 Apr. 16, 1963 6 UST 2731.
Pg 32 Oct. 29, 1971 Apr. 18, 1973 25 UST 309.
Berne (Paris) July 24, 1971 Nov. 1, 1986 T. Doc. 99–27.
UCC rev. July 24, 1971 Nov. 1, 1986 25 UST 1341.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Former Yugoslav Republic of Macedonia ........ Berne (Paris) July 24, 1971 Sept. 8, 1991 T. Doc. 99–27.
Pcss May 21, 1974 Nov. 17, 1991 T. Doc. 98–31.
UCC Sept. 6, 1952 July 30, 1997 6 UST 2731.
UCC rev. July 24, 1971 July 30, 1997 25 UST 1341.
Pg Oct. 29, 1971 Mar. 2, 1998 25 UST 309.

France 6 ............................................................ P July 1, 1891 July 1, 1891 27 Stat. 981.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
Pm May 24, 1918 May 24, 1918 40 Stat. 1784.
Pxx Mar. 27, 1947 Mar. 27, 1947 61 Stat. 1057.
Po May 26, 1950 Dec. 29, 1950 64 Stat. A413.
UCC Sept. 6, 1952 Jan. 14, 1956 6 UST 2731.
Pg 32 Oct. 29, 1971 Apr. 18, 1973 25 UST 309.
UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Berne (Paris) July 24, 1971 Oct. 10, 1974 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Gabon .............................................................. Berne (Paris) July 24, 1971 June 10, 1975 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Gambia, The .................................................... Berne (Paris) July 24, 1971 Mar. 7, 1993 T. Doc. 99–27.
WTO Apr. 15, 1994 Oct. 23, 1996 33 ILM 15.

Georgia ............................................................ UCC Sept. 6, 1952 May 27, 1973 6 UST 2731.
Berne (Paris) July 24, 1971 May 16, 1995 T. Doc. 99–27.
WTO Apr. 15, 1994 June 14, 2000 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Germany 3, 29, 36 ................................................. P Apr. 15, 1892 Apr. 15, 1892 27 Stat. 1021.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
Pm Dec. 8, 1910 Dec. 8, 1910 36 Stat. 2761.
Px May 25, 1922 May 25, 1922 42 Stat. 2271.
UCC Sept. 6, 1952 Sept. 16, 1955 6 UST 2731.
Pxx July 12, 1967 July 12, 1967 18 UST 2369.
Pg Oct. 29, 1971 May 18, 1974 25 UST 309.
UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Berne (Paris) July 24, 1971 Oct. 10, 1974 T. Doc. 99–27.
Pcss 31 May 21, 1974 Aug. 25, 1979 T. Doc. 98–31.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Ghana .............................................................. UCC Sept. 6, 1952 Aug. 22, 1962 6 UST 2731.
Berne (Paris) July 24, 1971 Oct. 11, 1991 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Greece .............................................................. Pm Feb. 23, 1932 Mar. 1, 1932 47 Stat. 2502.
UCC Sept. 6, 1952 Aug. 24, 1963 6 UST 2731.
Berne (Paris) July 24, 1971 Mar. 8, 1976 T. Doc. 99–27.
Pcss May 21, 1974 Oct. 22, 1991 T. Doc. 98–31.
Pg Oct. 29, 1971 Feb. 9, 1994 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Grenada ........................................................... WTO Apr. 15, 1994 Feb. 22, 1996 33 ILM 15.
Berne (Paris) July 24, 1971 Sept. 22, 1998 T. Doc. 99–27.

Guatemala ....................................................... MCC Jan. 27, 1902 June 30, 1908 35 Stat. 1934.
BAC Aug. 11, 1910 Mar. 28, 1913 38 Stat. 1785.
UCC Sept. 6, 1952 Oct. 28, 1964 6 UST 2731.
Pg Oct. 29, 1971 Feb. 1, 1977 25 UST 309.
WTO Apr. 15, 1994 July 21, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 July 28, 1997 T. Doc. 99–27.

Guinea ............................................................. Berne (Paris) July 24, 1971 Nov. 20, 1980 T. Doc. 99–27.
UCC Sept. 6, 1952 Nov. 13, 1981 6 UST 2731.
UCC rev. July 24, 1971 Nov. 13, 1981 25 UST 1341.
WTO Apr. 15, 1994 Oct. 25, 1995 33 ILM 15.
WCT Dec. 20, 1996 May 25, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 25, 2002 T. Doc. 105–17.

Guinea-Bissau .................................................. Berne (Paris) July 24, 1971 July 22, 1991 T. Doc. 99–27.
WTO Apr. 15, 1994 May 31, 1995 33 ILM 15.

Guyana ............................................................ Berne (Paris) July 24, 1971 Oct. 25, 1994 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Haiti ................................................................ BAC Aug. 11, 1910 Nov. 27, 1919 38 Stat. 1785.
UCC Sept. 6, 1952 Sept. 16, 1955 6 UST 2731.
Berne (Paris) July 24, 1971 Jan. 11, 1996 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 30, 1996 33 ILM 15.

Holy See (See entry under Vatican City).
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Honduras ......................................................... MCC Jan. 27, 1902 June 30, 1908 35 Stat. 1934.
BAC Aug. 11, 1910 Apr. 27, 1914 38 Stat. 1785.
Berne (Paris) July 24, 1971 Jan. 25, 1990 T. Doc. 99–27.
Pg Oct. 29, 1971 Mar. 6, 1990 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
WCT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Hong Kong ....................................................... Pg Oct. 29, 1971 July 1, 1997 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 July 1, 1997 T. Doc. 99–27.

Hungary 3 ......................................................... Cm 7 Jan. 30, 1912 Oct. 16, 1912 37 Stat. 1631.
Px June 3, 1922 June 3, 1922 42 Stat. 2277.
T 8, 9 Feb. 10, 1947 Sept. 15, 1947 61 Stat. 2065.
UCC Sept. 6, 1952 Jan. 23, 1971 6 UST 2731.
UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Berne (Paris) July 24, 1971 Oct. 10, 1974 T. Doc. 99–27.
Pg Oct. 29, 1971 May 28, 1975 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Iceland ............................................................. Berne (Paris) July 24, 1971 Aug. 25, 1999 T. Doc. 99–27.
UCC Sept. 6, 1952 Dec. 18, 1956 6 UST 2731.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

India 1, 10 ........................................................... Pm Oct. 21, 1954 Aug. 15, 1947 5 UST 2529.
UCC Sept. 6, 1952 Jan. 21, 1958 6 UST 2731.
Pg Oct. 29, 1971 Feb. 12, 1975 25 UST 309.
Berne (Paris) July 24, 1971 May 6, 1984 T. Doc. 99–27.
UCC rev. July 24, 1971 Apr. 7, 1988 25 UST 1341.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Indonesia ......................................................... P July 31, 1989 Aug. 1, 1989 103 Stat. 3069.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 Sept. 5, 1997 T. Doc. 99–27.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.

Ireland 1 ........................................................... Pm 11 Sept. 28, 1929 Oct. 1, 1929 46 Stat. 3005.
UCC Sept. 6, 1952 Jan. 20, 1959 6 UST 2731.
Berne (Brussels) June 26, 1948 July 5, 1959 331 UNTS 217.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Israel 12 ............................................................ Pm May 4, 1950 May 15, 1948 64 Stat. A402.
Berne (Brussels) June 26, 1948 Aug. 1, 1951 331 UNTS 217.
UCC Sept. 6, 1952 Sept. 16, 1955 6 UST 2731.
Pg Oct. 29, 1971 May 1, 1978 25 UST 309.
WTO Apr. 15, 1994 Apr. 21, 1995 33 ILM 15.

Italy ................................................................ P 13 Oct. 31, 1892 Oct. 31, 1892 27 Stat. 1043.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
Pm 13 May 1, 1915 May 1, 1915 39 Stat. 1725.
Px June 3, 1922 June 3, 1922 42 Stat. 2276.
T 9, 14 Feb. 10, 1947 Sept. 15, 1947 61 Stat. 1245.
Pxx Dec. 12, 1951 Dec. 12, 1951 66 Stat. C13.
UCC Sept. 6, 1952 Jan. 24, 1957 6 UST 2731.
Pg Oct. 29, 1971 Mar. 24, 1977 25 UST 309.
Berne (Paris) July 24, 1971 Nov. 14, 1979 T. Doc. 99–27.
UCC rev. July 24, 1971 Jan. 25, 1980 25 UST 1341.
Pcss 31 May 21, 1974 July 7, 1981 T. Doc. 98–31.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Jamaica ........................................................... Berne (Paris) July 24, 1971 Jan. 1, 1994 T. Doc. 99–27.
Pg Oct. 29, 1971 Jan. 11, 1994 25 UST 309.
WTO Apr. 15, 1994 Mar. 9, 1995 33 ILM 15.
Pcss May 21, 1974 Jan. 12, 2000 T. Doc. 98–31.
WCT Dec. 20, 1996 June 12, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 June 12, 2002 T. Doc. 105–17.

Japan ............................................................... C 15 Nov. 10, 1905 May 10, 1906 34 Stat. 2890.
C 16 May 19, 1908 Aug. 6, 1908 35 Stat. 2044.
T 17 Sept. 8, 1951 Apr. 28, 1952 3 UST 3169.
Pm 18 Nov. 10, 1953 Apr. 28, 1952 5 UST 118.
UCC Sept. 6, 1952 Apr. 28, 1956 6 UST 2731.
Berne (Paris) July 24, 1971 Apr. 24, 1975 T. Doc. 99–27.
UCC rev. July 24, 1971 Oct. 21, 1977 25 UST 1341.
Pg Oct. 29, 1971 Oct. 14, 1978 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 Oct. 9, 2002 T. Doc. 105–17.

Jordan ............................................................. Berne (Paris) July 24, 1971 July 28, 1999 T. Doc. 99–27.
WTO Apr. 15, 1994 Apr. 11, 2000 33 ILM 15.
C Oct. 24, 2000 Dec. 17, 2001 H. Doc. 107–15.

Kazakhstan ...................................................... UCC Sept. 6, 1952 May 27, 1973 6 UST 2731.
Berne (Paris) July 24, 1971 Apr. 12, 1999 T. Doc. 99–27.
Pg Oct. 29, 1971 Aug. 3, 2001 25 UST 309.

Kenya .............................................................. UCC Sept. 6, 1952 Sept. 7, 1966 6 UST 2731.
UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Pg Oct. 29, 1971 Apr. 21, 1976 25 UST 309.
Pcss 31 May 21, 1974 Aug. 25, 1979 T. Doc. 98–31.
Berne (Paris) July 24, 1971 June 11, 1993 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Korea ............................................................... C 19 May 19, 1908 Aug. 6, 1908 35 Stat. 2041.
Korea, Republic of ........................................... UCC Sept. 6, 1952 Oct. 1, 1987 6 UST 2731.

UCC rev. July 24, 1971 Oct. 1, 1987 25 UST 1341.
Pg Oct. 29, 1971 Oct. 10, 1987 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 Aug. 21, 1996 T. Doc. 99–27.

Kuwait ............................................................. WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Kyrgyz Rep. ..................................................... UCC Sept. 6, 1952 May 27, 1973 6 UST 2731.

WTO Apr. 15, 1994 Dec. 20, 1998 33 ILM 15.
Berne (Paris) July 24, 1971 July 8, 1999 T. Doc. 99–27.
Pg Oct. 29, 1971 Oct. 12, 2002 25 UST 309.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 Aug. 15, 2002 T. Doc. 105–17.

Laos 6 ............................................................... UCC Sept. 6, 1952 Sept. 16, 1955 6 UST 2731.
Latvia .............................................................. Berne (Paris) July 24, 1971 Aug. 11, 1995 T. Doc. 99–27.

Pg Oct. 29, 1971 Aug. 23, 1997 25 UST 309.
WTO Apr. 15, 1994 Feb. 10, 1999 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.
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Lebanon ........................................................... Berne (Rome) June 2, 1928 Sept. 30, 1947 123 LNTS 232.
UCC Sept. 6, 1952 Oct. 17, 1959 6 UST 2731.

Lesotho ............................................................ Berne (Paris) July 24, 1971 Sept. 28, 1989 T. Doc. 99–27.
WTO Apr. 15, 1994 May 31, 1995 33 ILM 15.

Liberia ............................................................. UCC Sept. 6, 1952 July 27, 1956 6 UST 2731.
Berne (Paris) July 24, 1971 Mar. 8, 1989 T. Doc. 99–27.

Libya ............................................................... Berne (Paris) July 24, 1971 Sept. 28, 1976 T. Doc. 99–27.
Liechtenstein .................................................. Berne (Paris) July 24, 1971 Sept. 23, 1999 T. Doc. 99–27.

UCC Sept. 6, 1952 Jan. 22, 1959 6 UST 2731.
WTO Apr. 15, 1994 Sept. 1, 1995 33 ILM 15.
UCC rev. July 24, 1971 Nov. 11, 1999 25 UST 1341.
Pg Oct. 29, 1971 Oct. 12, 1999 25 UST 309.

Lithuania ........................................................ Berne (Paris) July 24, 1971 Dec. 14, 1994 T. Doc. 99–27.
WTO Apr. 15, 1994 May 31, 2001 33 ILM 15.
Pg Oct. 29, 1971 Jan. 27, 2000 25 UST 309.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Luxembourg .................................................... P June 29, 1910 June 29, 1910 36 Stat. 2716.
Pm June 14, 1911 June 29, 1910 37 Stat. 1689.
UCC Sept. 6, 1952 Oct. 15, 1955 6 UST 2731.
Berne (Paris) July 24, 1971 Apr. 20, 1975 T. Doc. 99–27.
Pg Oct. 29, 1971 Mar. 8, 1976 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Macao .............................................................. WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 Dec. 20, 1999 T. Doc. 99–27.

Madagascar ...................................................... Berne (Brussels) June 26, 1948 Jan. 1, 1966 331 UNTS 217.
WTO Apr. 15, 1994 Nov. 17, 1995 33 ILM 15.

Malawi ............................................................. UCC Sept. 6, 1952 Oct. 26, 1965 6 UST 2731.
Berne (Paris) July 24, 1971 Oct. 12, 1991 T. Doc. 99–27.
WTO Apr. 15, 1994 May 31, 1995 33 ILM 15.

Malaysia .......................................................... Berne (Paris) July 24, 1971 Oct. 1, 1990 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Maldives .......................................................... WTO Apr. 15, 1994 May 31, 1995 33 ILM 15.
Mali ................................................................. Berne (Paris) July 24, 1971 Dec. 5, 1977 T. Doc. 99–27.

WTO Apr. 15, 1994 May 31, 1995 33 ILM 15.
WCT Dec. 20, 1996 Apr. 24, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Malta ............................................................... Berne (Rome) June 2, 1928 Sept. 21, 1964 123 LNTS 232.
UCC Sept. 6, 1952 Nov. 19, 1968 6 UST 2731.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Mauritania ...................................................... Berne (Paris) July 24, 1971 Feb. 6, 1973 T. Doc. 99–27.
WTO Apr. 15, 1994 May 31, 1995 33 ILM 15.

Mauritius ......................................................... UCC Sept. 6, 1952 Mar. 12, 1968 6 UST 2731.
Berne (Paris) July 24, 1971 May 10, 1989 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Mexico ............................................................. P Feb. 27, 1896 Feb. 27, 1896 29 Stat. 877.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
UCC Sept. 6, 1952 May 12, 1957 6 UST 2731.
BAC Aug. 11, 1910 Apr. 24, 1964 38 Stat. 1785.
Pg 32 Oct. 29, 1971 Dec. 21, 1973 25 UST 309.
Berne (Paris) July 24, 1971 Dec. 17, 1974 T. Doc. 99–27.
UCC rev. July 24, 1971 Oct. 31, 1975 25 UST 1341.
Pcss 31 May 21, 1974 Aug. 25, 1979 T. Doc. 98–31.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Moldova ........................................................... Berne (Paris) July 24, 1971 Nov. 2, 1995 T. Doc. 99–27.
UCC Sept. 6, 1952 July 18, 1997 6 UST 2731.
Pg Oct. 29, 1971 July 17, 2000 25 UST 309.
WTO Apr. 15, 1994 July 26, 2001 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Monaco ............................................................ Pm Oct. 15, 1952 Oct. 15, 1952 67 Stat. C16.
UCC Sept. 6, 1952 Sept. 16, 1955 6 UST 2731.
Berne (Paris) July 24, 1971 Nov. 23, 1974 T. Doc. 99–27.
Pg Oct. 29, 1971 Dec. 2, 1974 25 UST 309.
UCC rev. July 24, 1971 Dec. 13, 1974 25 UST 1341.
WTO Apr. 15, 1994 Jan. 29, 1997 33 ILM 15.

Mongolia .......................................................... Berne (Paris) July 24, 1971 Mar. 12, 1998 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 29, 1997 33 ILM 15.
WCT Dec. 20, 1996 Oct. 25, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 Oct. 25, 2002 T. Doc. 105–17.

Morocco ........................................................... UCC Sept. 6, 1952 May 8, 1972 6 UST 2731.
UCC rev. July 24, 1971 Jan. 28, 1976 25 UST 1341.
Pcss 31 May 21, 1974 June 30, 1983 T. Doc. 98–31.
Berne (Paris) July 24, 1971 May 17, 1987 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Mozambique .................................................... WTO Apr. 15, 1994 Aug. 26, 1995 33 ILM 15.
Namibia ........................................................... Berne (Paris) July 24, 1971 Mar. 21, 1990 T. Doc. 99–27.

WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Netherlands and Possessions ........................... P Nov. 20, 1899 Nov. 20, 1899 31 Stat. 1961.

P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
Pm Feb. 26, 1923 Oct. 2, 1922 42 Stat. 2297.
UCC Sept. 6, 1952 June 22, 1967 6 UST 2731.
UCC rev. July 24, 1971 Nov. 30, 1985 25 UST 1341.
Berne (Paris) July 24, 1971 Jan. 30, 1986 T. Doc. 99–27.
Pg Oct. 29, 1971 Oct. 12, 1993 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

New Zealand 1 .................................................. Pm Feb. 9, 1917 Dec. 1, 1916 39 Stat. 1815.
Px May 25, 1922 May 25, 1922 42 Stat. 2274.
Pxx Apr. 24, 1947 Apr. 24, 1947 61 Stat. 1065.
Berne (Rome) June 2, 1928 Dec. 4, 1947 123 LNTS 232.
Po May 26, 1950 Dec. 29, 1950 64 Stat. A414.
UCC Sept. 6, 1952 Sept. 11, 1964 6 UST 2731.
Pg Oct. 29, 1971 Aug. 13, 1976 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
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Nicaragua ........................................................ MCC Jan. 27, 1902 June 30, 1908 35 Stat. 1934.
BAC Aug. 11, 1910 Dec. 15, 1913 38 Stat. 1785.
UCC Sept. 6, 1952 Aug. 16, 1961 6 UST 2731.
Pcss 31 May 21, 1974 Aug. 25, 1979 T. Doc. 98–31.
WTO Apr. 15, 1994 Sept. 3, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 Aug. 23, 2000 T. Doc. 99–27.
Pg Oct. 29, 1971 Aug. 10, 2000 25 UST 309.

Niger ................................................................ Berne (Paris) July 24, 1971 May 21, 1975 T. Doc. 99–27.
UCC Sept. 6, 1952 May 15, 1989 6 UST 2731.
UCC rev. July 24, 1971 May 15, 1989 25 UST 1341.
WTO Apr. 15, 1994 Dec. 13, 1996 33 ILM 15.

Nigeria ............................................................. UCC Sept. 6, 1952 Feb. 14, 1962 6 UST 2731.
Berne (Paris) July 24, 1971 Sept. 14, 1993 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Norway ............................................................ P July 1, 1905 July 1, 1905 34 Stat. 3111.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
Pm June 14, 1911 Sept. 9, 1910 37 Stat. 1687.
UCC Sept. 6, 1952 Jan. 23, 1963 6 UST 2731.
Berne (Paris) July 24, 1971 Oct. 11, 1995 T. Doc. 99–27.
UCC rev. July 24, 1971 Aug. 7, 1974 25 UST 1341.
Pg Oct. 29, 1971 Aug. 1, 1978 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Oman ............................................................... Berne (Paris) July 24, 1971 July 14, 1999 T. Doc. 99–27.
WTO Apr. 15, 1994 Nov. 9, 2000 33 ILM 15.

Pakistan 1 ........................................................ Berne (Rome) June 2, 1928 July 5, 1948 123 LNTS 232.
UCC Sept. 6, 1952 Sept. 16, 1955 6 UST 2731.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Palestine (excluding Trans-Jordan) ................ Pm Sept. 29, 1933 Oct. 1, 1933 48 Stat. 1713.
Pxx 12 Mar. 10, 1944 Mar. 10, 1944 58 Stat. 1129.
Po 12 May 26, 1950 Dec. 29, 1950 64 Stat. A412.

Panama ........................................................... BAC Aug. 11, 1910 Nov. 25, 1913 38 Stat. 1785.
UCC Sept. 6, 1952 Oct. 17, 1962 6 UST 2731.
Pg Oct. 29, 1971 June 29, 1974 25 UST 309.
UCC rev. July 24, 1971 Sept. 3, 1980 25 UST 1341.
Pcss May 21, 1974 Sept. 25, 1985 T. Doc. 98–31.
Berne (Paris) July 24, 1971 June 8, 1996 T. Doc. 99–27.
WTO Apr. 15, 1994 Sept. 6, 1997 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Papua New Guinea .......................................... WTO Apr. 15, 1994 June 9, 1996 33 ILM 15.
Paraguay ......................................................... BAC Aug. 11, 1910 Sept. 20, 1917 38 Stat. 1785.

UCC Sept. 6, 1952 Mar. 11, 1962 6 UST 2731.
Pg Oct. 29, 1971 Feb. 13, 1979 25 UST 309.
Berne (Paris) July 24, 1971 Jan. 2, 1992 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Peru ................................................................. BAC Aug. 11, 1910 Apr. 30, 1920 38 Stat. 1785.
UCC Sept. 6, 1952 Oct. 16, 1963 6 UST 2731.
UCC rev. July 24, 1971 July 22, 1985 25 UST 1341.
Pcss May 21, 1974 Aug. 7, 1985 T. Doc. 98–31.
Pg Oct. 29, 1971 Aug. 24, 1985 25 UST 309.
Berne (Paris) July 24, 1971 Aug. 20, 1988 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 July 18, 2002 T. Doc. 105–17.

Philippines ...................................................... Pm Oct. 21, 1948 Oct. 21, 1948 62 Stat. 1568.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 June 18, 1997 T. Doc. 99–27.
WCT Dec. 20, 1996 Oct. 4, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 Oct. 4, 2002 T. Doc. 105–17.

Poland ............................................................. Pm Feb. 14, 1927 Feb. 16, 1927 44 Stat. 2634.
UCC Sept. 6, 1952 Mar. 9, 1977 6 UST 2731.
UCC rev. July 24, 1971 Mar. 9, 1977 25 UST 1341.
Berne (Paris) July 24, 1971 Oct. 22, 1994 T. Doc. 99–27.
WTO Apr. 15, 1994 July 1, 1995 33 ILM 15.

Portugal .......................................................... P July 20, 1893 July 20, 1893 28 Stat. 1222.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
UCC Sept. 6, 1952 Dec. 25, 1956 6 UST 2731.
Berne (Paris) July 24, 1971 Jan. 12, 1979 T. Doc. 99–27.
UCC rev. July 24, 1971 July 30, 1981 25 UST 1341.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Pcss May 21, 1974 Mar. 11, 1996 T. Doc. 98–31.

Qatar ............................................................... WTO Apr. 15, 1994 Jan. 13, 1996 33 ILM 15.
Berne (Paris) July 24, 1971 July 5, 2000 T. Doc. 99–27.

Romania .......................................................... Pm 22 May 14, 1928 May 14, 1928 45 Stat. 2949.
T 9, 23 Feb. 10, 1947 Sept. 15, 1947 61 Stat. 1757.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 Sept. 9, 1998 T. Doc. 99–27.
Pg Oct. 29, 1971 Oct. 1, 1998 25 UST 309.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Russian Federation ......................................... UCC Sept. 6, 1952 May 27, 1973 6 UST 2731.
Pcss 30 May 21, 1974 Dec. 25, 1991 T. Doc. 98–31.
UCC rev. July 24, 1971 Mar. 9, 1995 25 UST 1341.
Berne (Paris) July 24, 1971 Mar. 13, 1995 T. Doc. 99–27.
Pg Oct. 29, 1971 Mar. 13, 1995 25 UST 309.

Rwanda ............................................................ Berne (Paris) July 24, 1971 Mar. 1, 1984 T. Doc. 99–27.
UCC Sept. 6, 1952 Nov. 10, 1989 6 UST 2731.
UCC rev. July 24, 1971 Nov. 10, 1989 25 UST 1341.
WTO Apr. 15, 1994 May 22, 1996 33 ILM 15.

St. Kitts and Nevis .......................................... Berne (Paris) July 24, 1971 Apr. 9, 1995 T. Doc. 99–27.
WTO Apr. 15, 1994 Feb. 21, 1996 33 ILM 15.

Saint Lucia ...................................................... Berne (Paris) July 24, 1971 Aug. 24, 1993 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Pg Oct. 29, 1971 Apr. 2, 2001 25 UST 309.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Saint Vincent and the Grenadines .................. UCC Sept. 6, 1952 Apr. 22, 1985 6 UST 2731.
UCC rev. July 24, 1971 Apr. 22, 1985 25 UST 1341.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 Aug. 29, 1995 T. Doc. 99–27.
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Saudi Arabia .................................................... UCC Sept. 6, 1952 July 13, 1994 6 UST 2731.
UCC rev. July 24, 1971 July 13, 1994 25 UST 1341.

Senegal ............................................................ UCC Sept. 6, 1952 July 9, 1974 6 UST 2731.
UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Berne (Paris) July 24, 1971 Aug. 12, 1975 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
WCT Dec. 20, 1996 May 18, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Sierra Leone .................................................... WTO Apr. 15, 1994 July 23, 1995 33 ILM 15.
Singapore ........................................................ P May 18, 1987 May 18, 1987 101 Stat. 2134.

WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 Dec. 21, 1998 T. Doc. 99–27.

Slovakia 37 ....................................................... UCC Sept. 6, 1952 Jan. 6, 1960 6 UST 2731.
UCC rev. July 24, 1971 Apr. 17, 1980 25 UST 1341.
Berne (Paris) July 24, 1971 Jan. 1, 1993 T. Doc. 99–27.
Pg Oct. 29, 1971 Jan. 1, 1993 25 UST 309.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Slovenia ........................................................... UCC Sept. 6, 1952 May 11, 1966 6 UST 2731.
UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Berne (Paris) July 24, 1971 June 25, 1991 T. Doc. 99–27.
Pcss May 21, 1974 June 25, 1991 T. Doc. 98–31.
WTO Apr. 15, 1994 July 30, 1995 33 ILM 15.
Pg Oct. 29, 1971 Oct. 15, 1996 25 UST 309.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

Solomon Islands .............................................. WTO Apr. 15, 1994 July 26, 1996 33 ILM 15.
South Africa 1 .................................................. Pm June 26, 1924 July 1, 1924 43 Stat. 1957.

Berne (Brussels) June 26, 1948 Aug. 1, 1951 331 UNTS 217.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Spain 5 .............................................................. P 24 July 10, 1895 July 10, 1895 29 Stat. 871.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
Pm Oct. 10, 1934 Oct. 10, 1934 49 Stat. 3420.
UCC Sept. 6, 1952 Sept. 16, 1955 6 UST 2731.
UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Pg Oct. 29, 1971 Aug. 24, 1974 25 UST 309.
Berne (Paris) July 24, 1971 Oct. 10, 1974 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Sri Lanka ........................................................ Berne (Rome) June 2, 1928 July 20, 1959 123 LNTS 232.
UCC Sept. 6, 1952 Jan. 25, 1984 6 UST 2731.
UCC rev. July 24, 1971 Jan. 25, 1984 25 UST 1341.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Sudan .............................................................. Berne (Paris) July 24, 1971 Dec. 28, 2000 T. Doc. 99–27.
Suriname ......................................................... Berne (Paris) July 24, 1971 Feb. 23, 1977 T. Doc. 99–27.

WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Swaziland ........................................................ WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Berne (Paris) July 24, 1971 Dec. 14, 1998 T. Doc. 99–27.
Sweden ............................................................ P May 26, 1911 June 1, 1911 37 Stat. 1682.

Pm Feb. 27, 1920 Feb. 1, 1920 41 Stat. 1787.
UCC Sept. 6, 1952 July 1, 1961 6 UST 2731.
Pg 32 Oct. 29, 1971 Apr. 18, 1973 25 UST 309.
UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Berne (Paris) July 24, 1971 Oct. 10, 1974 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Switzerland ..................................................... P July 1, 1891 July 1, 1891 27 Stat. 981.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.
Pm Nov. 22, 1924 July 1, 1923 43 Stat. 1976.
UCC Sept. 6, 1952 Mar. 30, 1956 6 UST 2731.
UCC rev. July 24, 1971 Sept. 21, 1993 25 UST 1341.
Pcss May 21, 1974 Sept. 24, 1993 T. Doc. 98–31.
Berne (Paris) July 24, 1971 Sept. 25, 1993 T. Doc. 99–27.
Pg Oct. 29, 1971 Sept. 30, 1993 25 UST 309.
WTO Apr. 15, 1994 July 1, 1995 33 ILM 15.

Tajikistan ........................................................ UCC Sept. 6, 1952 May 27, 1973 6 UST 2731.
Berne (Paris) July 24, 1971 Mar. 9, 2000 T. Doc. 99–27.

Tanzania (United Republic of) ......................... Berne (Paris) July 24, 1971 July 25, 1994 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Thailand .......................................................... T 25 Dec. 16, 1920 Sept. 1, 1921 42 Stat. 1928.
T 25 Nov. 13, 1937 Oct. 1, 1938 53 Stat. 1731.
T 25 May 29, 1966 June 8, 1968 19 UST 5843.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Berne (Paris) July 24, 1971 Sept. 2, 1995 T. Doc. 99–27.

Togo ................................................................ Berne (Paris) July 24, 1971 Apr. 30, 1975 T. Doc. 99–27.
WTO Apr. 15, 1994 May 31, 1995 33 ILM 15.

Tonga .............................................................. Berne (Paris) July 24, 1971 June 14, 2001 T. Doc. 99–27.
Trinidad and Tobago ....................................... Berne (Paris) July 24, 1971 Aug. 16, 1988 T. Doc. 99–27.

UCC Sept. 6, 1952 Aug. 19, 1988 6 UST 2731.
UCC rev. July 24, 1971 Aug. 19, 1988 25 UST 1341.
Pg Oct. 29, 1971 Oct. 1, 1988 25 UST 309.
WTO Apr. 15, 1994 Mar. 1, 1995 33 ILM 15.
Pcss May 21, 1974 Nov. 1, 1996 T. Doc. 98–31.

Tunisia ............................................................ P 26 Oct. 4, 1912 Oct. 4, 1912 37 Stat. 1765.
UCC Sept. 6, 1952 June 19, 1969 6 UST 2731.
UCC rev. July 24, 1971 June 10, 1975 25 UST 1341.
Berne (Paris) July 24, 1971 Aug. 16, 1975 T. Doc. 99–27.
WTO Apr. 15, 1994 Mar. 29, 1995 33 ILM 15.

Turkey ............................................................. Berne (Paris) July 24, 1971 Jan. 1, 1996 T. Doc. 99–27.
WTO Apr. 15, 1994 Mar. 26, 1995 33 ILM 15.

Turkmenistan .................................................. UCC Sept. 6, 1952 May 27, 1973 6 UST 2731.
Uganda ............................................................ WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
Ukraine ........................................................... UCC Sept. 6, 1952 May 27, 1973 6 UST 2731.

Berne (Paris) July 24, 1971 Oct. 25, 1995 T. Doc. 99–27.
Pg Oct. 29, 1971 Feb. 18, 2000 25 UST 309.
WCT Dec. 20, 1996 Mar. 6, 2002 T. Doc. 105–17.
WPPT Dec. 20, 1996 May 20, 2002 T. Doc. 105–17.

United Arab Emirates ..................................... WTO Apr. 15, 1994 Apr. 10, 1996 33 ILM 15.
United Kingdom 1 ............................................. UCC Sept. 6, 1952 Sept. 27, 1957 6 UST 2731.

Pg 32 Oct. 29, 1971 Apr. 18, 1973 25 UST 309.
UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Berne (Paris) July 24, 1971 Jan. 2, 1990 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
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United Kingdom and Possessions 1 .................. P July 1, 1891 July 1, 1891 27 Stat. 981.
P Apr. 9, 1910 July 1, 1909 36 Stat. 2685.

United Kingdom and the British Dominions,
Colonies and Possessions with the exception
of Canada, Australia, New Zealand, South
Africa and Newfoundland 1.

Pm
Pmx

Jan. 1, 1915
Apr. 10, 1920

Jan. 1, 1915
Feb. 2, 1920

38 Stat. 2044.
41 Stat. 1790.

United Kingdom, including certain British
Territories 1 and Palestine 12.

Pxx
Po

Mar. 10, 1944
Mar. 26, 1950

Mar. 10, 1944
Dec. 29, 1950

58 Stat. 1129.
64 Stat. A412.

Uruguay ........................................................... BAC Aug. 11, 1910 Dec. 17, 1919 38 Stat. 1785.
Berne (Paris) July 24, 1971 Dec. 28, 1979 T. Doc. 99–27.
Pg Oct. 29, 1971 Jan. 18, 1983 25 UST 309.
UCC Sept. 6, 1952 Apr. 12, 1993 6 UST 2731.
UCC rev. July 24, 1971 Apr. 12, 1993 25 UST 1341.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Uzbekistan ....................................................... UCC Sept. 6, 1952 May 27, 1973 6 UST 2731.
Vatican City (Holy See) .................................. UCC Sept. 6, 1952 Oct. 5, 1955 6 UST 2731.

Berne (Paris) July 24, 1971 Apr. 24, 1975 T. Doc. 99–27.
Pg Oct. 29, 1971 July 18, 1977 25 UST 309.
UCC rev. July 24, 1971 May 6, 1980 25 UST 1341.

Venezuela ........................................................ UCC Sept. 6, 1952 Sept. 30, 1966 6 UST 2731.
Pg Oct. 29, 1971 Nov. 18, 1982 25 UST 309.
Berne (Paris) July 24, 1971 Dec. 30, 1982 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.
UCC rev. July 24, 1971 Feb. 11, 1997 25 UST 1341.

Vietnam ........................................................... P 38 Dec. 23, 1998 Dec. 23, 1998 63 F. Reg. 71571.
C July 13, 2000 Dec. 10, 2001 H. Doc. 107–85.

Yugoslavia 39 .................................................... UCC Sept. 6, 1952 May 11, 1966 6 UST 2731.
UCC rev. July 24, 1971 July 10, 1974 25 UST 1341.
Berne (Paris) July 24, 1971 Sept. 2, 1975 T. Doc. 99–27.
Pcss 31 May 21, 1974 Aug. 25, 1979 T. Doc. 98–31.

Zambia ............................................................ UCC Sept. 6, 1952 June 1, 1965 6 UST 2731.
Berne (Paris) July 24, 1971 Jan. 2, 1992 T. Doc. 99–27.
WTO Apr. 15, 1994 Jan. 1, 1995 33 ILM 15.

Zimbabwe ........................................................ Berne (Rome) June 2, 1928 Apr. 18, 1980 123 LNTS 232.
WTO Apr. 15, 1994 Mar. 5, 1995 33 ILM 15.

1 The proclamations of July 1, 1891 and April 9, 1910, apply to
‘‘Great Britain and the British possessions,’’ but the proclama-
tions of January 1, 1915 and April 10, 1920, specifically except
Australia, Canada, Newfoundland, New Zealand, and South Afri-
ca. The proclamations of March 10, 1944 and May 26, 1950, enu-
merate the various British territories to which they apply; the
enumeration does not mention the areas specifically excepted in
the proclamations of 1915 and 1920. Proclamations establishing
individual copyright relations with Australia, Canada, Ireland,
New Zealand, Palestine, and South Africa are listed separately.
See also footnotes 2, 11, and 12. The proclamation of December
27, 1923, regarding Canada is considered as applying to Newfound-
land at the present time.

The copyright proclamations of July 1, 1891, April 9, 1910, Jan-
uary 1, 1915, April 10, 1920, and March 10, 1944, regarding Great
Britain and possessions each applied when issued to the areas
now within the boundaries of Burma, Ceylon, India, and Paki-
stan. See footnote 10 with respect to India. No announcement
has been made as to the application of the proclamations to
Burma, Ceylon, and Pakistan since they acquired their new
status.

2 The proclamation of December 29, 1949, extends for one year
from its date the period of time for compliance by citizens of
Australia with the conditions and formalities prescribed by the
copyright law of the United States.

3 The United States entered into treaties restoring friendly re-
lations with Austria, Germany, and Hungary at Vienna on Au-
gust 24, 1921 (42 Stat. 1946; TS 659), at Berlin on August 25, 1921
(42 Stat. 1939; TS 658); and at Budapest on August 29, 1921 (42
Stat. 1951; TS 610). By virtue of these treaties the United States
became entitled to the benefits of the provisions relative to
copyright protection in the treaties of peace signed by Austria,
Germany, and Hungary at Saint-Germain-en-Laye on September
10, 1919, at Versailles on June 28, 1919, and at Trianon on June
4, 1920, respectively. See also footnote 7.

4 Bilateral copyright relations between the People’s Republic
of China and the United States of America were established, ef-
fective March 17, 1992, by a Presidential Proclamation of the
same date, under the authority of section 104 of title 17 of the
United States Code, as amended by the Act of October 31, 1988
(Public Law 100–568, 102 Stat. 2853, 2855).

5 Treaties and conventions containing provisions relative to
copyright protection in territories ceded to the United States
are not included in this table: for example, the Treaty of Peace
with Spain signed at Paris, December 10, 1898 (30 Stat. 1754; TS
343), and the Convention with Denmark for the Cession to the
United States of the Danish West Indies, signed at New York,
August 4, 1916 (39 Stat. 1706; TS 629).

6 The Department of State has made no announcement as to
the application of the proclamations of July 1, 1891, April 9, 1910,
May 24, 1918, and March 27, 1947, to Cambodia, Laos, and Viet-
Nam.

7 Copyright convention signed at Budapest January 30, 1912 (TS
571). This convention was continued in force following World War

I by notice given by the United States on May 27, 1922, to Hun-
gary in pursuance of Article 224 of the Treaty of Trianon con-
cluded on June 4, 1920 (III Redmond 3539), to the benefits of
which the United States became entitled by the Treaty of Au-
gust 29, 1921, establishing friendly relations between the United
States and Hungary (42 Stat. 1951; TS 660). The convention of
1912 was kept in force or revived following World War II by no-
tice given on March 9, 1948, by the United States to Hungary pur-
suant to Article 10 of the Treaty of Peace with Hungary (61 Stat.
2065; Department of State Bulletin, March 21, 1948, p. 382).

8 Treaty of Peace with Hungary (Annex IV A) dated at Paris,
February 10, 1947 (TIAS 1651).

9 Except with respect to rights of third parties, the provisions
relating to protection of copyright in the annexes to the Trea-
ties of Peace with Hungary, Italy, and Romania dated at Paris,
February 10, 1947, are bilateral in character. For example, the
provisions of Annex IV A of the Treaty of Peace with Hungary
relate, in general, to copyright relations between Hungary, on
the one hand, and each of the other ratifying or adhering States,
on the other. Those provisions do not pertain to copyright rela-
tions between those other States, except for third party rights.
Annex IV of the Treaty of Peace with Bulgaria dated at Paris,
February 10, 1947 (61 Stat. 1915; TIAS 1650) contains similar pro-
visions. See also footnote 13.

10 The proclamation of October 21, 1954, affirms the existence of
copyright relations with India after August 15, 1947 (the effective
date of the Indian Independence Act). See also footnote 1.

11 The Department of State has determined that the entry into
force on April 18, 1949, of the Republic of Ireland Act had no ef-
fect upon the proclamation of September 28, 1929, regarding the
Irish Free State (Eire). Copyright relations with Ireland are
therefore governed by that proclamation. See also footnote 1.

12 The proclamations of March 10, 1944 and May 26, 1950, regard-
ing Great Britain and possessions, also specifically refer to Pal-
estine (excluding Trans-Jordan). See also footnote 1.

13 The exchanges of notes between the United States and Italy,
on the basis of which the proclamations of October 31, 1892 and
May 1, 1915, were issued, were the subject of a note delivered on
March 12, 1948, to the Italian Foreign Office by the American
Embassy at Rome with respect to pre-war bilateral treaties and
other international agreements which the United States desired
to keep in force or revive pursuant to Article 44 of the Treaty
of Peace with Italy. The note stated in part ‘‘that the Govern-
ment of the United States of America wishes to include the re-
ciprocal copyright arrangement between the United States and
Italy effected pursuant to the exchange of notes signed at Wash-
ington October 28, 1892, and the exchanges of notes signed at
Washington September 2, 1914, February 12, March 4, and March
11, 1915, among the pre-war bilateral treaties and other inter-
national agreements with Italy which the United States desires
to keep in force or revive. Accordingly, it is understood that the
aforementioned arrangement will continue in force and that the
Government of each country will extend to the nationals of the
other country treatment as favorable with respect to copyrights
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as was contemplated at the time the arrangement was entered
into by the two countries.’’ (Department of State Bulletin, April
4, 1948, p. 455).

14 Treaty of Peace with Italy (Annex XV A) dated at Paris, Jan-
uary 10, 1947 (TIAS 1648).

15 Copyright convention, signed at Tokyo, November 10, 1905
(TS 450). This convention is considered as having been abrogated
on April 22, 1953, pursuant to the provisions of Article 7 of the
Treaty of Peace which Japan signed at San Francisco, Septem-
ber 8, 1951 (TIAS 2490), since it was not included in the notifica-
tion which was given on behalf of the United States Government
to the Japanese Government on April 22, 1953, indicating the pre-
war bilateral treaties or conventions which the United States
wished to continue in force or revive.

16 Convention between the United States and Japan for recip-
rocal protection of inventions, designs, trademarks, and copy-
rights in China and other countries where either contracting
party may exercise extraterritorial jurisdiction, signed at Wash-
ington, May 19, 1908 (TS 507). This convention is considered as
having been abrogated on April 22, 1953, pursuant to the provi-
sions of Article 7 of the Treaty of Peace with Japan signed at
San Francisco, September 8, 1951 (TIAS 2490), since it was not in-
cluded in the notification which was given on behalf of the
United States Government to the Japanese Government on April
22, 1953, indicating the pre-war bilateral treaties or conventions
which the United States wished to continue in force or revive.

17 Treaty of Peace with Japan (Articles 12, 14, and 15) signed at
San Francisco, September 8, 1951 (TIAS 2490). See also footnotes
15, 16, 18, and 19.

18 The proclamation of November 10, 1953, extends benefits
under the copyright law for a period of four years from the com-
ing into force of the Treaty of Peace with Japan (TIAS 2490).
That period expired April 28, 1956.

19 Copyright convention with Japan for reciprocal protection in
Korea of inventions, designs, trademarks, and copyrights, signed
at Washington, May 19, 1908 (TS 506). This convention is consid-
ered as having been abrogated on April 22, 1953, pursuant to the
provisions of Article 7 of the Treaty of Peace with Japan signed
at San Francisco, September 8, 1951 (TIAS 2490), since it was not
included in the notification which was given on behalf of the
United States Government to the Japanese Government on April
22, 1953, indicating the pre-war bilateral treaties or conventions
which the United States wished to continue in force or revive.

20 Belize notified the Director-General of UNESCO on Decem-
ber 1, 1982, of its decision to apply ‘‘provisionally, and on the
basis of reciprocity’’ the Universal Copyright Convention as
adopted at Geneva on September 6, 1952, the application of which
had been extended to its territory before the attainment of inde-
pendence from the United Kingdom on September 21, 1981.

21 An instrument of accession was deposited by the Philippine
Government August 19, 1955. In a communication received by the
State Department January 17, 1956, UNESCO stated that by a
note dated November 14, 1955, the Philippine Government in-
formed the Director-General of UNESCO that ‘‘the President of
the * * * Philippines has directed the withdrawal of the * * * ac-
cession * * * to the Universal Copyright Convention prior to the
date of November 19, 1955, at which time the Convention would
become effective’’ for the Philippines. The Director-General no-
tified the Philippine Government that he ‘‘proposed to submit
their communication to the States concerned, upon whom it is
incumbent to declare what legal inference they intend to draw
from it.’’

22 In a note delivered February 26, 1948, to the Romanian Min-
ister for Foreign Affairs by the American Minister at Bucharest
with respect to pre-war bilateral treaties and other inter-
national agreements which the United States desired to keep in
force or revive pursuant to Article 10 of the Treaty of Peace with
Romania, the following statement was made regarding the proc-
lamation of May 14, 1928, and the exchange of notes on which it
is based: ‘‘It shall be understood that the reciprocal copyright
arrangement between the United States and Rumania effected
pursuant to the exchanges of notes signed at Bucharest May 13
and October 21, 1927 and at Washington May 12 and 19, 1928 and
the proclamation issued May 14, 1928 by the President of the
United States of America will continue in force.’’ (Department
of State Bulletin, March 14, 1948, p. 356). See also footnote 9.

23 Treaty of Peace with Romania, dated at Paris, February 10,
1947 (TIAS 1649).

24 The proclamation of July 10, 1895, regarding Spain was based
upon an arrangement between the United States and Spain ef-
fected by an exchange of notes signed at Washington, July 6 and
15, 1895. An agreement restoring the arrangement of July 6 and
15, 1895, was effected by an exchange of notes signed at Madrid,
January 29 and November 18 and 26, 1902 (II Malloy 1710), follow-
ing the Treaty of Peace between the United States and Spain
signed at Paris, December 10, 1898 (30 Stat. 1754; TS 343). The lat-
ter treaty also contains in Article XIII the following provisions:
‘‘The rights of property secured by copyrights and patents ac-
quired by Spaniards in the Island of Cuba, and in Puerto Rico,
the Philippines and other ceded territories, at the time of the ex-
change of ratifications of this treaty, shall continue to be re-

spected. Spanish scientific, literary and artistic works, not sub-
versive of public order in the territories in question, shall con-
tinue to be admitted free of duty into such territories, for the
period of ten years, to be reckoned from the date of the exchange
of ratification of this treaty.’’

25 Treaty of friendship, commerce and navigation, protocol and
exchanges of notes, signed at Bangkok, November 13, 1937 (TS
940). This treaty replaces the treaty of friendship, commerce and
navigation between the United States and Thailand signed at
Washington, December 16, 1920 (TS 655), Article XII of which con-
tains provisions relating to copyright protection. The treaty of
amity and economic relations, with three exchanges of notes be-
tween the United States and Thailand signed at Bangkok, May
29, 1966 (TIAS 6540), replaces the treaty of November 13, 1937. Ar-
ticle V.2 contains provisions relating to copyright.

26 The proclamation of October 4, 1912, stated, in effect, that
the law ‘‘in Tunis’’ extended to U.S. citizens protection substan-
tially equal to the protection secured under the copyright law of
the United States and declared that ‘‘the subjects of Tunis’’ were
entitled to the benefits of the Act of March 4, 1909, as amended,
except copyright controlling the mechanical reproduction of a
copyrighted musical work.

27 ‘‘Paris’’ means the Berne Convention for the Protection of
Literary and Artistic Works as revised at Paris on July 24, 1971
(Paris Act); ‘‘Stockholm’’ means the said Convention as revised
at Stockholm on July 14, 1967 (Stockholm Act); ‘‘Brussels’’
means the said Convention as revised at Brussels on June 26, 1948
(Brussels Act); ‘‘Rome’’ means the said Convention as revised at
Rome on June 2, 1928 (Rome Act); ‘‘Berlin’’ means the said Con-
vention as revised at Berlin on November 13, 1908 (Berlin Act).
NOTE: In each case the reference to Act signifies adherence to
the substantive provisions of such Act only, e.g., Articles 1 to 21
and the Appendix of the Paris Act.

28 The effective date is the date on which the designated State
became party to the Convention or Treaty named, or in the case
of the Berne Convention, the date on which the latest Act of the
Convention to which such State is party entered into force with
respect to that State.

29 The dates of adherence by Germany to multilateral treaties
include adherence by the Federal Republic of Germany when
that country was divided into the Federal Republic of Germany
and the German Democratic Republic. However, through the ac-
cession, effective October 3, 1990, of the German Democratic Re-
public to the Federal Republic of Germany, in accordance with
the German Unification Treaty of August 31, 1990, the German
Democratic Republic ceased, on the said date, to be a sovereign
state. Previously, the German Democratic Republic had become
party to the Paris Act of the Berne Convention for the Protec-
tion of Literary and Artistic Works on February 18, 1978, but
ceased to be a party to the said Convention on October 3, 1990.
The German Democratic Republic had also been a member of the
Universal Copyright Convention, having become party to the Ge-
neva text of the said Convention on October 5, 1973, and party to
the revised Paris text of the same Convention on December 10,
1980.

30 The Union of Soviet Socialist Republics (or Soviet Union)
was a party to the Convention Relating to the Distribution of
Programme-Carrying Signals Transmitted by Satellite from
January 20, 1989, through December 24, 1991.

31 The Convention Relating to the Distribution of Programme-
Carrying Signals Transmitted by Satellite done at Brussels on
May 21, 1974, did not enter into force with respect to the United
States until March 7, 1985.

32 The Convention for the Protection of Producers of Phono-
grams Against Unauthorized Duplication of Their Phonograms
done at Geneva on October 29, 1971, did not enter into force with
respect to the United States until March 10, 1974.

33 For 1992 and prior years, see CZECHOSLOVAKIA.
34 See also Czech Republic, Slovak Republic, and Slovakia.
35 See note under CZECHOSLOVAKIA in bilateral section.
36 See note under GERMANY, FEDERAL REPUBLIC OF in bi-

lateral section.
37 Also known as Slovak Republic. For 1992 and prior years, see

Czechoslovakia.
38 Bilateral copyright relations between the Socialist Republic

of Vietnam and the United States of America were established
effective December 23, 1998, by a Presidential Proclamation of
that same date, under the authority of sections 104(b)(5) and
104A(g) of title 17 of the United States Code, as amended.

39 See note under YUGOSLAVIA in bilateral section.

PROC. NO. 3792. COPYRIGHT EXTENSION: GERMANY

Proc. No. 3792, July 12, 1967, 32 F.R. 10341, provided:
WHEREAS the President is authorized, in accordance

with the conditions prescribed in Section 9 of Title 17
of the United States Code which includes the provisions
of the act of Congress approved March 4, 1909, 35 Stat.
1075, as amended by the act of September 25, 1941, 55
Stat. 732, to grant an extension of time for fulfillment
of the conditions and formalities prescribed by the
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copyright laws of the United States of America, with
respect to works first produced or published outside the
United States of America and subject to copyright or
to renewal of copyright under the laws of the United
States of America, by nationals of countries which ac-
cord substantially equal treatment to citizens of the
United States of America; and

WHEREAS satisfactory official assurances have been
received that, since April 15, 1892, citizens of the United
States have been entitled to obtain copyright in Ger-
many for their works on substantially the same basis
as German citizens without the need of complying with
any formalities, provided such works secured protec-
tion in the United States; and

WHEREAS, pursuant to Article 2 of the Law No. 8,
Industrial, Literary and Artistic Property Rights of
Foreign Nations and Nationals, promulgated by the Al-
lied High Commission for Germany on October 20, 1949,
literary or artistic property rights in Germany owned
by United States nationals at the commencement of or
during the state of war between Germany and the
United States of America which were transferred,
seized, requisitioned, revoked or otherwise impaired by
war measures, whether legislative, judicial or adminis-
trative, were, upon request made prior to October 3,
1950, restored to such United States nationals or their
legal successors; and

WHEREAS, pursuant to Article 5 of the aforesaid
law, any literary or artistic property right in Germany
owned by a United States national at the commence-
ment of or during the state of war between Germany
and the United States of America was, upon request
made prior to October 3, 1950, extended in term for a pe-
riod corresponding to the inclusive time from the date
of the commencement of the state of war, or such later
date on which such right came in existence, to Septem-
ber 30, 1949; and

WHEREAS, by virtue of a proclamation by the Presi-
dent of the United States of America dated May 25,
1922, 42 Stat. 2271, German citizens are and have been
entitled to the benefits of the act of Congress approved
March 4, 1909, 35 Stat. 1075, as amended, including the
benefits of Section 1(e) of the aforementioned Title 17
of the United States Code [section 1(e) of former Title
17]; and

WHEREAS, a letter of February 6, 1950, from the
Chancellor of the Federal Republic of Germany to the
Chairman of the Allied High Commission for Germany
established the mutual understanding that reciprocal
copyright relations continued in effect between the
Federal Republic of Germany and the United States of
America:

NOW, THEREFORE, I, LYNDON B. JOHNSON, Presi-
dent of the United States of America, by virtue of the
authority vested in me by Section 9 of Title 17 of the
United States Code [section 9 of former Title 17], do de-
clare and proclaim:

(1) That, with respect to works first produced or pub-
lished outside the United States of America: (a) where
the work was subject to copyright under the laws of the
United States of America on or after September 3, 1939,
and on or before May 5, 1956, by an author or other
owner who was then a German citizen; or (b) where the
work was subject to renewal of copyright under the
laws of the United States of America on or after Sep-
tember 3, 1939, and on or before May 5, 1956, by an au-
thor or other person specified in Sections 24 and 25 of
the aforesaid Title 17 [sections 24 and 25 of former Title
17], who was then a German citizen, there has existed
during several years of the aforementioned period such
disruption and suspension of facilities essential to com-
pliance with conditions and formalities prescribed with
respect to such works by the copyright law of the
United States of America as to bring such works within
the terms of Section 9(b) of the aforesaid Title 17 [sec-
tion 9(b) of former Title 17]; and

(2) That, in view of the reciprocal treatment accorded
to citizens of the United States by the Federal Republic
of Germany, the time within which persons who are
presently German citizens may comply with such con-

ditions and formalities with respect to such works is
hereby extended for one year after the date of this
proclamation.

It shall be understood that the term of copyright in
any case is not and cannot be altered or affected by
this proclamation. It shall also be understood that, as
provided by Section 9(b) of Title 17, United States Code
[section 9(b) of former Title 17], no liability shall at-
tach under that title for lawful uses made or acts done
prior to the effective date of this proclamation in con-
nection with the above-described works, or with respect
to the continuance for one year subsequent to such
date of any business undertaking or enterprise lawfully
undertaken prior to such date involving expenditure or
contractual obligation in connection with the exploi-
tation, production, reproduction, circulation or per-
formance of any such works.

IN WITNESS WHEREOF, I have hereunto set my
hand this twelfth day of July in the year of our Lord
nineteen hundred and sixty-seven, and of the Independ-
ence of the United States of America the one hundred
and ninety-second.

LYNDON B. JOHNSON.

PRESIDENTIAL PROCLAMATIONS ISSUED UNDER
PREDECESSOR PROVISIONS

Section 104 of Pub. L. 94–553 provided that: ‘‘All proc-
lamations issued by the President under section 1(e) or
9(b) of title 17 as it existed on December 31, 1977, or
under previous copyright statutes of the United States,
shall continue in force until terminated, suspended, or
revised by the President.’’

§ 104A. Copyright in restored works

(a) AUTOMATIC PROTECTION AND TERM.—
(1) TERM.—

(A) Copyright subsists, in accordance with
this section, in restored works, and vests
automatically on the date of restoration.

(B) Any work in which copyright is re-
stored under this section shall subsist for
the remainder of the term of copyright that
the work would have otherwise been granted
in the United States if the work never en-
tered the public domain in the United
States.

(2) EXCEPTION.—Any work in which the copy-
right was ever owned or administered by the
Alien Property Custodian and in which the re-
stored copyright would be owned by a govern-
ment or instrumentality thereof, is not a re-
stored work.

(b) OWNERSHIP OF RESTORED COPYRIGHT.—A re-
stored work vests initially in the author or ini-
tial rightholder of the work as determined by
the law of the source country of the work.

(c) FILING OF NOTICE OF INTENT TO ENFORCE
RESTORED COPYRIGHT AGAINST RELIANCE PAR-
TIES.—On or after the date of restoration, any
person who owns a copyright in a restored work
or an exclusive right therein may file with the
Copyright Office a notice of intent to enforce
that person’s copyright or exclusive right or
may serve such a notice directly on a reliance
party. Acceptance of a notice by the Copyright
Office is effective as to any reliance parties but
shall not create a presumption of the validity of
any of the facts stated therein. Service on a reli-
ance party is effective as to that reliance party
and any other reliance parties with actual
knowledge of such service and of the contents of
that notice.

(d) REMEDIES FOR INFRINGEMENT OF RESTORED
COPYRIGHTS.—



Page 36TITLE 17—COPYRIGHTS§ 104A

(1) ENFORCEMENT OF COPYRIGHT IN RESTORED
WORKS IN THE ABSENCE OF A RELIANCE PARTY.—
As against any party who is not a reliance
party, the remedies provided in chapter 5 of
this title shall be available on or after the
date of restoration of a restored copyright
with respect to an act of infringement of the
restored copyright that is commenced on or
after the date of restoration.

(2) ENFORCEMENT OF COPYRIGHT IN RESTORED
WORKS AS AGAINST RELIANCE PARTIES.—As
against a reliance party, except to the extent
provided in paragraphs (3) and (4), the rem-
edies provided in chapter 5 of this title shall
be available, with respect to an act of infringe-
ment of a restored copyright, on or after the
date of restoration of the restored copyright if
the requirements of either of the following
subparagraphs are met:

(A)(i) The owner of the restored copyright
(or such owner’s agent) or the owner of an
exclusive right therein (or such owner’s
agent) files with the Copyright Office, dur-
ing the 24-month period beginning on the
date of restoration, a notice of intent to en-
force the restored copyright; and

(ii)(I) the act of infringement commenced
after the end of the 12-month period begin-
ning on the date of publication of the notice
in the Federal Register;

(II) the act of infringement commenced be-
fore the end of the 12-month period described
in subclause (I) and continued after the end
of that 12-month period, in which case rem-
edies shall be available only for infringe-
ment occurring after the end of that 12-
month period; or

(III) copies or phonorecords of a work in
which copyright has been restored under this
section are made after publication of the no-
tice of intent in the Federal Register.

(B)(i) The owner of the restored copyright
(or such owner’s agent) or the owner of an
exclusive right therein (or such owner’s
agent) serves upon a reliance party a notice
of intent to enforce a restored copyright;
and

(ii)(I) the act of infringement commenced
after the end of the 12-month period begin-
ning on the date the notice of intent is re-
ceived;

(II) the act of infringement commenced be-
fore the end of the 12-month period described
in subclause (I) and continued after the end
of that 12-month period, in which case rem-
edies shall be available only for the infringe-
ment occurring after the end of that 12-
month period; or

(III) copies or phonorecords of a work in
which copyright has been restored under this
section are made after receipt of the notice
of intent.

In the event that notice is provided under both
subparagraphs (A) and (B), the 12-month pe-
riod referred to in such subparagraphs shall
run from the earlier of publication or service
of notice.

(3) EXISTING DERIVATIVE WORKS.—(A) In the
case of a derivative work that is based upon a
restored work and is created—

(i) before the date of the enactment of the
Uruguay Round Agreements Act, if the

source country of the restored work is an el-
igible country on such date, or

(ii) before the date on which the source
country of the restored work becomes an eli-
gible country, if that country is not an eligi-
ble country on such date of enactment,

a reliance party may continue to exploit that
derivative work for the duration of the re-
stored copyright if the reliance party pays to
the owner of the restored copyright reasonable
compensation for conduct which would be sub-
ject to a remedy for infringement but for the
provisions of this paragraph.

(B) In the absence of an agreement between
the parties, the amount of such compensation
shall be determined by an action in United
States district court, and shall reflect any
harm to the actual or potential market for or
value of the restored work from the reliance
party’s continued exploitation of the work, as
well as compensation for the relative con-
tributions of expression of the author of the
restored work and the reliance party to the de-
rivative work.

(4) COMMENCEMENT OF INFRINGEMENT FOR RE-
LIANCE PARTIES.—For purposes of section 412,
in the case of reliance parties, infringement
shall be deemed to have commenced before
registration when acts which would have con-
stituted infringement had the restored work
been subject to copyright were commenced be-
fore the date of restoration.

(e) NOTICES OF INTENT TO ENFORCE A RESTORED
COPYRIGHT.—

(1) NOTICES OF INTENT FILED WITH THE COPY-
RIGHT OFFICE.—(A)(i) A notice of intent filed
with the Copyright Office to enforce a restored
copyright shall be signed by the owner of the
restored copyright or the owner of an exclu-
sive right therein, who files the notice under
subsection (d)(2)(A)(i) (hereafter in this para-
graph referred to as the ‘‘owner’’), or by the
owner’s agent, shall identify the title of the
restored work, and shall include an English
translation of the title and any other alter-
native titles known to the owner by which the
restored work may be identified, and an ad-
dress and telephone number at which the
owner may be contacted. If the notice is
signed by an agent, the agency relationship
must have been constituted in a writing signed
by the owner before the filing of the notice.
The Copyright Office may specifically require
in regulations other information to be in-
cluded in the notice, but failure to provide
such other information shall not invalidate
the notice or be a basis for refusal to list the
restored work in the Federal Register.

(ii) If a work in which copyright is restored
has no formal title, it shall be described in the
notice of intent in detail sufficient to identify
it.

(iii) Minor errors or omissions may be cor-
rected by further notice at any time after the
notice of intent is filed. Notices of corrections
for such minor errors or omissions shall be ac-
cepted after the period established in sub-
section (d)(2)(A)(i). Notices shall be published
in the Federal Register pursuant to subpara-
graph (B).
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(B)(i) The Register of Copyrights shall pub-
lish in the Federal Register, commencing not
later than 4 months after the date of restora-
tion for a particular nation and every 4
months thereafter for a period of 2 years, lists
identifying restored works and the ownership
thereof if a notice of intent to enforce a re-
stored copyright has been filed.

(ii) Not less than 1 list containing all notices
of intent to enforce shall be maintained in the
Public Information Office of the Copyright Of-
fice and shall be available for public inspec-
tion and copying during regular business hours
pursuant to sections 705 and 708.

(C) The Register of Copyrights is authorized
to fix reasonable fees based on the costs of re-
ceipt, processing, recording, and publication of
notices of intent to enforce a restored copy-
right and corrections thereto.

(D)(i) Not later than 90 days before the date
the Agreement on Trade-Related Aspects of
Intellectual Property referred to in section
101(d)(15) of the Uruguay Round Agreements
Act enters into force with respect to the
United States, the Copyright Office shall issue
and publish in the Federal Register regula-
tions governing the filing under this sub-
section of notices of intent to enforce a re-
stored copyright.

(ii) Such regulations shall permit owners of
restored copyrights to file simultaneously for
registration of the restored copyright.

(2) NOTICES OF INTENT SERVED ON A RELIANCE
PARTY.—(A) Notices of intent to enforce a re-
stored copyright may be served on a reliance
party at any time after the date of restoration
of the restored copyright.

(B) Notices of intent to enforce a restored
copyright served on a reliance party shall be
signed by the owner or the owner’s agent,
shall identify the restored work and the work
in which the restored work is used, if any, in
detail sufficient to identify them, and shall in-
clude an English translation of the title, any
other alternative titles known to the owner by
which the work may be identified, the use or
uses to which the owner objects, and an ad-
dress and telephone number at which the reli-
ance party may contact the owner. If the no-
tice is signed by an agent, the agency relation-
ship must have been constituted in writing
and signed by the owner before service of the
notice.

(3) EFFECT OF MATERIAL FALSE STATE-
MENTS.—Any material false statement know-
ingly made with respect to any restored copy-
right identified in any notice of intent shall
make void all claims and assertions made with
respect to such restored copyright.

(f) IMMUNITY FROM WARRANTY AND RELATED
LIABILITY.—

(1) IN GENERAL.—Any person who warrants,
promises, or guarantees that a work does not
violate an exclusive right granted in section
106 shall not be liable for legal, equitable, arbi-
tral, or administrative relief if the warranty,
promise, or guarantee is breached by virtue of
the restoration of copyright under this sec-
tion, if such warranty, promise, or guarantee
is made before January 1, 1995.

(2) PERFORMANCES.—No person shall be re-
quired to perform any act if such performance

is made infringing by virtue of the restoration
of copyright under the provisions of this sec-
tion, if the obligation to perform was under-
taken before January 1, 1995.

(g) PROCLAMATION OF COPYRIGHT RESTORA-
TION.—Whenever the President finds that a par-
ticular foreign nation extends, to works by au-
thors who are nationals or domiciliaries of the
United States, restored copyright protection on
substantially the same basis as provided under
this section, the President may by proclamation
extend restored protection provided under this
section to any work—

(1) of which one or more of the authors is, on
the date of first publication, a national, domi-
ciliary, or sovereign authority of that nation;
or

(2) which was first published in that nation.

The President may revise, suspend, or revoke
any such proclamation or impose any conditions
or limitations on protection under such a proc-
lamation.

(h) DEFINITIONS.—For purposes of this section
and section 109(a):

(1) The term ‘‘date of adherence or procla-
mation’’ means the earlier of the date on
which a foreign nation which, as of the date
the WTO Agreement enters into force with re-
spect to the United States, is not a nation ad-
hering to the Berne Convention or a WTO
member country, becomes—

(A) a nation adhering to the Berne Conven-
tion;

(B) a WTO member country;
(C) a nation adhering to the WIPO Copy-

right Treaty;
(D) a nation adhering to the WIPO Per-

formances and Phonograms Treaty; or
(E) subject to a Presidential proclamation

under subsection (g).

(2) The ‘‘date of restoration’’ of a restored
copyright is—

(A) January 1, 1996, if the source country
of the restored work is a nation adhering to
the Berne Convention or a WTO member
country on such date, or

(B) the date of adherence or proclamation,
in the case of any other source country of
the restored work.

(3) The term ‘‘eligible country’’ means a na-
tion, other than the United States, that—

(A) becomes a WTO member country after
the date of the enactment of the Uruguay
Round Agreements Act;

(B) on such date of enactment is, or after
such date of enactment becomes, a nation
adhering to the Berne Convention;

(C) adheres to the WIPO Copyright Treaty;
(D) adheres to the WIPO Performances and

Phonograms Treaty; or
(E) after such date of enactment becomes

subject to a proclamation under subsection
(g).

(4) The term ‘‘reliance party’’ means any
person who—

(A) with respect to a particular work, en-
gages in acts, before the source country of
that work becomes an eligible country,
which would have violated section 106 if the
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restored work had been subject to copyright
protection, and who, after the source coun-
try becomes an eligible country, continues
to engage in such acts;

(B) before the source country of a particu-
lar work becomes an eligible country, makes
or acquires 1 or more copies or phonorecords
of that work; or

(C) as the result of the sale or other dis-
position of a derivative work covered under
subsection (d)(3), or significant assets of a
person described in subparagraph (A) or (B),
is a successor, assignee, or licensee of that
person.

(5) The term ‘‘restored copyright’’ means
copyright in a restored work under this sec-
tion.

(6) The term ‘‘restored work’’ means an
original work of authorship that—

(A) is protected under subsection (a);
(B) is not in the public domain in its

source country through expiration of term of
protection;

(C) is in the public domain in the United
States due to—

(i) noncompliance with formalities im-
posed at any time by United States copy-
right law, including failure of renewal,
lack of proper notice, or failure to comply
with any manufacturing requirements;

(ii) lack of subject matter protection in
the case of sound recordings fixed before
February 15, 1972; or

(iii) lack of national eligibility;

(D) has at least one author or rightholder
who was, at the time the work was created,
a national or domiciliary of an eligible coun-
try, and if published, was first published in
an eligible country and not published in the
United States during the 30-day period fol-
lowing publication in such eligible country;
and

(E) if the source country for the work is an
eligible country solely by virtue of its adher-
ence to the WIPO Performances and Phono-
grams Treaty, is a sound recording.

(7) The term ‘‘rightholder’’ means the per-
son—

(A) who, with respect to a sound recording,
first fixes a sound recording with authoriza-
tion, or

(B) who has acquired rights from the per-
son described in subparagraph (A) by means
of any conveyance or by operation of law.

(8) The ‘‘source country’’ of a restored work
is—

(A) a nation other than the United States;
(B) in the case of an unpublished work—

(i) the eligible country in which the au-
thor or rightholder is a national or domi-
ciliary, or, if a restored work has more
than 1 author or rightholder, of which the
majority of foreign authors or rightholders
are nationals or domiciliaries; or

(ii) if the majority of authors or right-
holders are not foreign, the nation other
than the United States which has the most
significant contacts with the work; and

(C) in the case of a published work—

(i) the eligible country in which the
work is first published, or

(ii) if the restored work is published on
the same day in 2 or more eligible coun-
tries, the eligible country which has the
most significant contacts with the work.

(Added Pub. L. 103–182, title III, § 334(a), Dec. 8,
1993, 107 Stat. 2115; amended Pub. L. 103–465, title
V, § 514(a), Dec. 8, 1994, 108 Stat. 4976; Pub. L.
104–295, § 20(e)(2), Oct. 11, 1996, 110 Stat. 3529; Pub.
L. 105–80, § 2, Nov. 13, 1997, 111 Stat. 1530; Pub. L.
105–304, title I, § 102(c), Oct. 28, 1998, 112 Stat.
2862.)

REFERENCES IN TEXT

The date of the enactment of the Uruguay Round
Agreements Act, referred to in subsecs. (d)(3)(A) and
(h)(3), is the date of enactment of Pub. L. 103–465, which
was approved Dec. 8, 1994.

Section 101(d)(15) of the Uruguay Round Agreements
Act, referred to in subsec. (e)(1)(D)(i), is classified to
section 3511(d)(15) of Title 19, Customs Duties.

AMENDMENTS

1998—Subsec. (h)(1)(A) to (E). Pub. L. 105–304,
§ 102(c)(1), added subpars. (A) to (E) and struck out
former subpars. (A) and (B) which read as follows:

‘‘(A) a nation adhering to the Berne Convention or a
WTO member country; or

‘‘(B) subject to a Presidential proclamation under
subsection (g).’’

Subsec. (h)(3). Pub. L. 105–304, § 102(c)(2), amended par.
(3) generally. Prior to amendment, par. (3) read as fol-
lows: ‘‘The term ‘eligible country’ means a nation,
other than the United States, that—

‘‘(A) becomes a WTO member country after the date
of the enactment of the Uruguay Round Agreements
Act;

‘‘(B) on such date of enactment is, or after such
date of enactment becomes, a member of the Berne
Convention; or

‘‘(C) after such date of enactment becomes subject
to a proclamation under subsection (g).

For purposes of this section, a nation that is a member
of the Berne Convention on the date of the enactment
of the Uruguay Round Agreements Act shall be con-
strued to become an eligible country on such date of
enactment.’’

Subsec. (h)(6)(E). Pub. L. 105–304, § 102(c)(3), added sub-
par. (E).

Subsec. (h)(8)(B)(i). Pub. L. 105–304, § 102(c)(4), inserted
‘‘of which’’ before ‘‘the majority’’ and struck out ‘‘of
eligible countries’’ after ‘‘domiciliaries’’.

Subsec. (h)(9). Pub. L. 105–304, § 102(c)(5), struck out
par. (9) which read as follows: ‘‘The terms ‘WTO Agree-
ment’ and ‘WTO member country’ have the meanings
given those terms in paragraphs (9) and (10), respec-
tively, of section 2 of the Uruguay Round Agreements
Act.’’

1997—Subsec. (d)(3)(A). Pub. L. 105–80, § 2(1), amended
subpar. (A) generally. Prior to amendment, subpar. (A)
read as follows: ‘‘In the case of a derivative work that
is based upon a restored work and is created—

‘‘(i) before the date of the enactment of the Uru-
guay Round Agreements Act, if the source country of
the derivative work is an eligible country on such
date, or

‘‘(ii) before the date of adherence or proclamation,
if the source country of the derivative work is not an
eligible country on such date of enactment,

a reliance party may continue to exploit that work for
the duration of the restored copyright if the reliance
party pays to the owner of the restored copyright rea-
sonable compensation for conduct which would be sub-
ject to a remedy for infringement but for the provisions
of this paragraph.’’

Subsec. (e)(1)(B)(ii). Pub. L. 105–80, § 2(2), struck out
at end ‘‘Such list shall also be published in the Federal
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Register on an annual basis for the first 2 years after
the applicable date of restoration.’’

Subsec. (h)(2), (3). Pub. L. 105–80, § 2(3), (4), amended
pars. (2) and (3) generally. Prior to amendment, pars.
(2) and (3) read as follows:

‘‘(2) The ‘date of restoration’ of a restored copyright
is the later of—

‘‘(A) the date on which the Agreement on Trade-Re-
lated Aspects of Intellectual Property referred to in
section 101(d)(15) of the Uruguay Round Agreements
Act enters into force with respect to the United
States, if the source country of the restored work is
a nation adhering to the Berne Convention or a WTO
member country on such date; or

‘‘(B) the date of adherence or proclamation, in the
case of any other source country of the restored
work.
‘‘(3) The term ‘eligible country’ means a nation, other

than the United States, that is a WTO member coun-
try, adheres to the Berne Convention, or is subject to
a proclamation under subsection (g).’’

1996—Subsec. (h)(3). Pub. L. 104–295 substituted ‘‘sub-
section (g)’’ for ‘‘section 104A(g)’’.

1994—Pub. L. 103–465 substituted ‘‘Copyright in re-
stored works’’ for ‘‘Copyright in certain motion pic-
tures’’ as section catchline and amended text generally,
substituting present provisions for provisions restoring
copyright in certain motion pictures and providing for
effective date of protection as well as use of previously
owned copies.

EFFECTIVE DATE OF 1998 AMENDMENT

Subsec. (h)(1)(A), (B), (E), (3)(A), (B), (E) of this sec-
tion and amendment by section 102(c)(4), (5) of Pub. L.
105–304 effective Oct. 28, 1998, except as otherwise pro-
vided, subsec. (h)(1)(C), (3)(C) of this section effective
Mar. 6, 2002, and subsec. (h)(1)(D), (3)(D) of this section
and amendment by section 102(c)(3) of Pub. L. 105–304
effective May 20, 2002, see section 105(a), (b)(1)(C), (D),
(2)(D)–(F) of Pub. L. 105–304, set out as a note under sec-
tion 101 of this title.

EFFECTIVE DATE

Section effective on the date the North American
Free Trade Agreement enters into force with respect to
the United States [Jan. 1, 1994], see section 335(a) of
Pub. L. 103–182, set out in an Effective Date of 1993
Amendment note under section 1052 of Title 15, Com-
merce and Trade.

URUGUAY ROUND AGREEMENTS: ENTRY INTO FORCE

The Uruguay Round Agreements, including the World
Trade Organization Agreement and agreements an-
nexed to that Agreement, as referred to in section
3511(d) of Title 19, Customs Duties, entered into force
with respect to the United States on Jan. 1, 1995. See
note set out under section 3511 of Title 19.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 109 of this title.

§ 105. Subject matter of copyright: United States
Government works

Copyright protection under this title is not
available for any work of the United States Gov-
ernment, but the United States Government is
not precluded from receiving and holding copy-
rights transferred to it by assignment, bequest,
or otherwise.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2546.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Scope of the Prohibition. The basic premise of section
105 of the bill is the same as that of section 8 of the

present law [section 8 of former title 17]—that works
produced for the U.S. Government by its officers and
employees should not be subject to copyright. The pro-
vision applies the principle equally to unpublished and
published works.

The general prohibition against copyright in section
105 applies to ‘‘any work of the United States Govern-
ment,’’ which is defined in section 101 as ‘‘a work pre-
pared by an officer or employee of the United States
Government as part of that person’s official duties.’’
Under this definition a Government official or em-
ployee would not be prevented from securing copyright
in a work written at that person’s own volition and
outside his or her duties, even though the subject mat-
ter involves the Government work or professional field
of the official or employee. Although the wording of the
definition of ‘‘work of the United States Government’’
differs somewhat from that of the definition of ‘‘work
made for hire,’’ the concepts are intended to be con-
strued in the same way.

A more difficult and far-reaching problem is whether
the definition should be broadened to prohibit copy-
right in works prepared under U.S. Government con-
tract or grant. As the bill is written, the Government
agency concerned could determine in each case whether
to allow an independent contractor or grantee, to se-
cure copyright in works prepared in whole or in part
with the use of Government funds. The argument that
has been made against allowing copyright in this situa-
tion is that the public should not be required to pay a
‘‘double subsidy,’’ and that it is inconsistent to pro-
hibit copyright in works by Government employees
while permitting private copyrights in a growing body
of works created by persons who are paid with Govern-
ment funds. Those arguing in favor of potential copy-
right protection have stressed the importance of copy-
right as an incentive to creation and dissemination in
this situation, and the basically different policy consid-
erations, applicable to works written by Government
employees and those applicable to works prepared by
private organizations with the use of Federal funds.

The bill deliberately avoids making any sort of out-
right, unqualified prohibition against copyright in
works prepared under Government contract or grant.
There may well be cases where it would be in the public
interest to deny copyright in the writings generated by
Government research contracts and the like; it can be
assumed that, where a Government agency commis-
sions a work for its own use merely as an alternative
to having one of its own employees prepare the work,
the right to secure a private copyright would be with-
held. However, there are almost certainly many other
cases where the denial of copyright protection would be
unfair or would hamper the production and publication
of important works. Where, under the particular cir-
cumstances, Congress or the agency involved finds that
the need to have a work freely available outweighs the
need of the private author to secure copyright, the
problem can be dealt with by specific legislation, agen-
cy regulations, or contractual restrictions.

The prohibition on copyright protection for United
States Government works is not intended to have any
effect on protection of these works abroad. Works of
the governments of most other countries are copy-
righted. There are no valid policy reasons for denying
such protection to United States Government works in
foreign countries, or for precluding the Government
from making licenses for the use of its works abroad.

The effect of section 105 is intended to place all works
of the United States Government, published or unpub-
lished, in the public domain. This means that the indi-
vidual Government official or employee who wrote the
work could not secure copyright in it or restrain its
dissemination by the Government or anyone else, but it
also means that, as far as the copyright law is con-
cerned, the Government could not restrain the em-
ployee or official from disseminating the work if he or
she chooses to do so. The use of the term ‘‘work of the
United States Government’’ does not mean that a work
falling within the definition of that term is the prop-
erty of the U.S. Government.
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LIMITED EXCEPTION FOR NATIONAL TECHNICAL
INFORMATION SERVICE

At the House hearings in 1975 the U.S. Department of
Commerce called attention to its National Technical
Information Service (NTIS), which has a statutory
mandate, under Chapter 23 [§ 1151 et seq.] of Title 15 of
the U.S. Code, to operate a clearinghouse for the collec-
tion and dissemination of scientific, technical and engi-
neering information. Under its statute, NTIS is re-
quired to be as self-sustaining as possible, and not to
force the general public to bear publishing costs that
are for private benefit. The Department urged an
amendment to section 105 that would allow it to secure
copyright in NTIS publications both in the United
States and abroad, noting that a precedent exists in the
Standard Reference Data Act (15 U.S.C. § 290(e) [§ 290e]).

In response to this request the Committee adopted a
limited exception to the general prohibition in section
105, permitting the Secretary of Commerce to ‘‘secure
copyright for a limited term not to exceed five years,
on behalf of the United States as author or copyright
owner’’ in any NTIS publication disseminated pursuant
to 15 U.S.C. Chapter 23 [§ 1151 et seq.]. In order to ‘‘se-
cure copyright’’ in a work under this amendment the
Secretary would be required to publish the work with
a copyright notice, and the five-year term would begin
upon the date of first publication.

Proposed Saving Clause. Section 8 of the statute now
in effect [section 8 of former title 17] includes a saving
clause intended to make clear that the copyright pro-
tection of a private work is not affected if the work is
published by the Government. This provision serves a
real purpose in the present law because of the ambigu-
ity of the undefined term ‘‘any publication of the
United States Government.’’ Section 105 of the bill,
however, uses the operative term ‘‘work of the United
States Government’’ and defines it in such a way that
privately written works are clearly excluded from the
prohibition; accordingly, a saving clause becomes su-
perfluous.

Retention of a saving clause has been urged on the
ground that the present statutory provision is fre-
quently cited, and that having the provision expressly
stated in the law would avoid questions and expla-
nations. The committee here observes: (1) there is noth-
ing in section 105 that would relieve the Government of
its obligation to secure permission in order to publish
a copyrighted work; and (2) publication or other use by
the Government of a private work would not affect its
copyright protection in any way. The question of use of
copyrighted material in documents published by the
Congress and its Committees is discussed below in con-
nection with section 107.

Works of the United States Postal Service. The intent
of section 105 [this section] is to restrict the prohibi-
tion against Government copyright to works written
by employees of the United States Government within
the scope of their official duties. In accordance with
the objectives of the Postal Reorganization Act of 1970
[Pub. L. 91–375, which enacted title 39, Postal Service],
this section does not apply to works created by employ-
ees of the United States Postal Service. In addition to
enforcing the criminal statutes proscribing the forgery
or counterfeiting of postage stamps, the Postal Service
could, if it chooses, use the copyright law to prevent
the reproduction of postage stamp designs for private
or commercial non-postal services (for example, in phil-
atelic publications and catalogs, in general advertising,
in art reproductions, in textile designs, and so forth).
However, any copyright claimed by the Postal Service
in its works, including postage stamp designs, would be
subject to the same conditions, formalities, and time
limits as other copyrightable works.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in title 15 section 290e;
title 36 section 2114.

§ 106. Exclusive rights in copyrighted works

Subject to sections 107 through 122, the owner
of copyright under this title has the exclusive
rights to do and to authorize any of the follow-
ing:

(1) to reproduce the copyrighted work in
copies or phonorecords;

(2) to prepare derivative works based upon
the copyrighted work;

(3) to distribute copies or phonorecords of
the copyrighted work to the public by sale or
other transfer of ownership, or by rental,
lease, or lending;

(4) in the case of literary, musical, dramatic,
and choreographic works, pantomimes, and
motion pictures and other audiovisual works,
to perform the copyrighted work publicly;

(5) in the case of literary, musical, dramatic,
and choreographic works, pantomimes, and
pictorial, graphic, or sculptural works, includ-
ing the individual images of a motion picture
or other audiovisual work, to display the
copyrighted work publicly; and

(6) in the case of sound recordings, to per-
form the copyrighted work publicly by means
of a digital audio transmission.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2546; Pub. L. 101–318, § 3(d), July 3, 1990, 104 Stat.
288; Pub. L. 101–650, title VII, § 704(b)(2), Dec. 1,
1990, 104 Stat. 5134; Pub. L. 104–39, § 2, Nov. 1,
1995, 109 Stat. 336; Pub. L. 106–44, § 1(g)(2), Aug. 5,
1999, 113 Stat. 222; Pub. L. 107–273, div. C, title
III, § 13210(4)(A), Nov. 2, 2002, 116 Stat. 1909.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

General Scope of Copyright. The five fundamental
rights that the bill gives to copyright owners—the ex-
clusive rights of reproduction, adaptation, publication,
performance, and display—are stated generally in sec-
tion 106. These exclusive rights, which comprise the so-
called ‘‘bundle of rights’’ that is a copyright, are cumu-
lative and may overlap in some cases. Each of the five
enumerated rights may be subdivided indefinitely and,
as discussed below in connection with section 201, each
subdivision of an exclusive right may be owned and en-
forced separately.

The approach of the bill is to set forth the copyright
owner’s exclusive rights in broad terms in section 106,
and then to provide various limitations, qualifications,
or exemptions in the 12 sections that follow. Thus, ev-
erything in section 106 is made ‘‘subject to sections 107
through 118’’, and must be read in conjunction with
those provisions.

The exclusive rights accorded to a copyright owner
under section 106 are ‘‘to do and to authorize’’ any of
the activities specified in the five numbered clauses.
Use of the phrase ‘‘to authorize’’ is intended to avoid
any questions as to the liability of contributory in-
fringers. For example, a person who lawfully acquires
an authorized copy of a motion picture would be an in-
fringer if he or she engages in the business of renting
it to others for purposes of unauthorized public per-
formance.

Rights of Reproduction, Adaptation, and Publication.
The first three clauses of section 106, which cover all
rights under a copyright except those of performance
and display, extend to every kind of copyrighted work.
The exclusive rights encompassed by these clauses,
though closely related, are independent; they can gen-
erally be characterized as rights of copying, recording,
adaptation, and publishing. A single act of infringe-
ment may violate all of these rights at once, as where
a publisher reproduces, adapts, and sells copies of a per-
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son’s copyrighted work as part of a publishing venture.
Infringement takes place when any one of the rights is
violated: where, for example, a printer reproduces cop-
ies without selling them or a retailer sells copies with-
out having anything to do with their reproduction. The
references to ‘‘copies or phonorecords,’’ although in the
plural, are intended here and throughout the bill to in-
clude the singular (1 U.S.C. § 1).

Reproduction.—Read together with the relevant defi-
nitions in section 101, the right ‘‘to reproduce the copy-
righted work in copies or phonorecords’’ means the
right to produce a material object in which the work is
duplicated, transcribed, imitated, or simulated in a
fixed form from which it can be ‘‘perceived, reproduced,
or otherwise communicated, either directly or with the
aid of a machine or device.’’ As under the present law,
a copyrighted work would be infringed by reproducing
it in whole or in any substantial part, and by duplicat-
ing it exactly or by imitation or simulation. Wide de-
partures or variations from the copyrighted work
would still be an infringement as long as the author’s
‘‘expression’’ rather than merely the author’s ‘‘ideas’’
are taken. An exception to this general principle, appli-
cable to the reproduction of copyrighted sound record-
ings, is specified in section 114.

‘‘Reproduction’’ under clause (1) of section 106 is to be
distinguished from ‘‘display’’ under clause (5). For a
work to be ‘‘reproduced,’’ its fixation in tangible form
must be ‘‘sufficiently permanent or stable to permit it
to be perceived, reproduced, or otherwise commu-
nicated for a period of more than transitory duration.’’
Thus, the showing of images on a screen or tube would
not be a violation of clause (1), although it might come
within the scope of clause (5).

Preparation of Derivative Works.—The exclusive right
to prepare derivative works, specified separately in
clause (2) of section 106, overlaps the exclusive right of
reproduction to some extent. It is broader than that
right, however, in the sense that reproduction requires
fixation in copies or phonorecords, whereas the prepa-
ration of a derivative work, such as a ballet, panto-
mime, or improvised performance, may be an infringe-
ment even though nothing is ever fixed in tangible
form.

To be an infringement the ‘‘derivative work’’ must be
‘‘based upon the copyrighted work,’’ and the definition
in section 101 refers to ‘‘a translation, musical arrange-
ment, dramatization, fictionalization, motion picture
version, sound recording, art reproduction, abridgment,
condensation, or any other form in which a work may
be recast, transformed, or adapted.’’ Thus, to con-
stitute a violation of section 106(2), the infringing work
must incorporate a portion of the copyrighted work in
some form; for example, a detailed commentary on a
work or a programmatic musical composition inspired
by a novel would not normally constitute infringe-
ments under this clause.

Use in Information Storage and Retrieval Systems.—As
section 117 declares explicitly, the bill is not intended
to alter the present law with respect to the use of copy-
righted works in computer systems.

Public Distribution.—Clause (3) of section 106 estab-
lishes the exclusive right of publication: The right ‘‘to
distribute copies or phonorecords of the copyrighted
work to the public by sale or other transfer of owner-
ship, or by rental, lease, or lending.’’ Under this provi-
sion the copyright owner would have the right to con-
trol the first public distribution of an authorized copy
or phonorecord of his work, whether by sale, gift, loan,
or some rental or lease arrangement. Likewise, any un-
authorized public distribution of copies or phono-
records that were unlawfully made would be an in-
fringement. As section 109 makes clear, however, the
copyright owner’s rights under section 106(3) cease with
respect to a particular copy or phonorecord once he has
parted with ownership of it.

Rights of Public Performance and Display. Performing
Rights and the ‘‘For Profit’’ Limitation.—The right of
public performance under section 106(4) extends to ‘‘lit-
erary, musical, dramatic, and choreographic works,

pantomimes, and motion pictures and other audio-
visual works and sound recordings’’ and, unlike the
equivalent provisions now in effect, is not limited by
any ‘‘for profit’’ requirement. The approach of the bill,
as in many foreign laws, is first to state the public per-
formance right in broad terms, and then to provide spe-
cific exemptions for educational and other nonprofit
uses.

This approach is more reasonable than the outright
exemption of the 1909 statute. The line between com-
mercial and ‘‘nonprofit’’ organizations is increasingly
difficult to draw. Many ‘‘non-profit’’ organizations are
highly subsidized and capable of paying royalties, and
the widespread public exploitation of copyrighted
works by public broadcasters and other noncommercial
organizations is likely to grow. In addition to these
trends, it is worth noting that performances and dis-
plays are continuing to supplant markets for printed
copies and that in the future a broad ‘‘not for profit’’
exemption could not only hurt authors but could dry up
their incentive to write.

The exclusive right of public performance is expanded
to include not only motion pictures, including works
recorded on film, video tape, and video disks, but also
audiovisual works such as filmstrips and sets of slides.
This provision of section 106(4), which is consistent
with the assimilation of motion pictures to audiovisual
works throughout the bill, is also related to amend-
ments of the definitions of ‘‘display’’ and ‘‘perform’’
discussed below. The important issue of performing
rights in sound recordings is discussed in connection
with section 114.

Right of Public Display.—Clause (5) of section 106 rep-
resents the first explicit statutory recognition in
American copyright law of an exclusive right to show
a copyrighted work, or an image of it, to the public.
The existence or extent of this right under the present
statute is uncertain and subject to challenge. The bill
would give the owners of copyright in ‘‘literary, musi-
cal, dramatic, and choreographic works, pantomimes,
and pictorial, graphic, or sculptural works’’, including
the individual images of a motion picture or other
audiovisual work, the exclusive right ‘‘to display the
copyrighted work publicly.’’

Definitions. Under the definitions of ‘‘perform,’’ ‘‘dis-
play,’’ ‘‘publicly,’’ and ‘‘transmit’’ in section 101, the
concepts of public performance and public display cover
not only the initial rendition or showing, but also any
further act by which that rendition or showing is trans-
mitted or communicated to the public. Thus, for exam-
ple: a singer is performing when he or she sings a song;
a broadcasting network is performing when it trans-
mits his or her performance (whether simultaneously
or from records); a local broadcaster is performing
when it transmits the network broadcast; a cable tele-
vision system is performing when it retransmits the
broadcast to its subscribers; and any individual is per-
forming whenever he or she plays a phonorecord em-
bodying the performance or communicates the per-
formance by turning on a receiving set. Although any
act by which the initial performance or display is
transmitted, repeated, or made to recur would itself be
a ‘‘performance’’ or ‘‘display’’ under the bill, it would
not be actionable as an infringement unless it were
done ‘‘publicly,’’ as defined in section 101. Certain other
performances and displays, in addition to those that
are ‘‘private,’’ are exempted or given qualified copy-
right control under sections 107 through 118.

To ‘‘perform’’ a work, under the definition in section
101, includes reading a literary work aloud, singing or
playing music, dancing a ballet or other choreographic
work, and acting out a dramatic work or pantomime. A
performance may be accomplished ‘‘either directly or
by means of any device or process,’’ including all kinds
of equipment for reproducing or amplifying sounds or
visual images, any sort of transmitting apparatus, any
type of electronic retrieval system, and any other tech-
niques and systems not yet in use or even invented.

The definition of ‘‘perform’’ in relation to ‘‘a motion
picture or other audiovisual work’’ is ‘‘to show its im-
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ages in any sequence or to make the sounds accom-
panying it audible.’’ The showing of portions of a mo-
tion picture, filmstrip, or slide set must therefore be
sequential to constitute a ‘‘performance’’ rather than a
‘‘display’’, but no particular order need be maintained.
The purely aural performance of a motion picture
sound track, or of the sound portions of an audiovisual
work, would constitute a performance of the ‘‘motion
picture or other audiovisual work’’; but, where some of
the sounds have been reproduced separately on phono-
records, a performance from the phonorecord would not
constitute performance of the motion picture or audio-
visual work.

The corresponding definition of ‘‘display’’ covers any
showing of a ‘‘copy’’ of the work, ‘‘either directly or by
means of a film, slide, television image, or any other
device or process.’’ Since ‘‘copies’’ are defined as in-
cluding the material object ‘‘in which the work is first
fixed,’’ the right of public display applies to original
works of art as well as to reproductions of them. With
respect to motion pictures and other audiovisual
works, it is a ‘‘display’’ (rather than a ‘‘performance’’)
to show their ‘‘individual images nonsequentially.’’ In
addition to the direct showings of a copy of a work,
‘‘display’’ would include the projection of an image on
a screen or other surface by any method, the trans-
mission of an image by electronic or other means, and
the showing of an image on a cathode ray tube, or simi-
lar viewing apparatus connected with any sort of infor-
mation storage and retrieval system.

Under clause (1) of the definition of ‘‘publicly’’ in sec-
tion 101, a performance or display is ‘‘public’’ if it takes
place ‘‘at a place open to the public or at any place
where a substantial number of persons outside of a nor-
mal circle of a family and its social acquaintances is
gathered.’’ One of the principal purposes of the defini-
tion was to make clear that, contrary to the decision
in Metro-Goldwyn-Mayer Distributing Corp. v. Wyatt, 21
C.O.Bull. 203 (D.Md.1932), performances in ‘‘semipublic’’
places such as clubs, lodges, factories, summer camps,
and schools are ‘‘public performances’’ subject to copy-
right control. The term ‘‘a family’’ in this context
would include an individual living alone, so that a
gathering confined to the individual’s social acquaint-
ances would normally be regarded as private. Routine
meetings of businesses and governmental personnel
would be excluded because they do not represent the
gathering of a ‘‘substantial number of persons.’’

Clause (2) of the definition of ‘‘publicly’’ in section
101 makes clear that the concepts of public perform-
ance and public display include not only performances
and displays that occur initially in a public place, but
also acts that transmit or otherwise communicate a
performance or display of the work to the public by
means of any device or process. The definition of
‘‘transmit’’—to communicate a performance or display
‘‘by any device or process whereby images or sound are
received beyond the place from which they are sent’’—
is broad enough to include all conceivable forms and
combinations of wired or wireless communications
media, including but by no means limited to radio and
television broadcasting as we know them. Each and
every method by which the images or sounds compris-
ing a performance or display are picked up and con-
veyed is a ‘‘transmission,’’ and if the transmission
reaches the public in my [any] form, the case comes
within the scope of clauses (4) or (5) of section 106.

Under the bill, as under the present law, a perform-
ance made available by transmission to the public at
large is ‘‘public’’ even though the recipients are not
gathered in a single place, and even if there is no proof
that any of the potential recipients was operating his
receiving apparatus at the time of the transmission.
The same principles apply whenever the potential re-
cipients of the transmission represent a limited seg-
ment of the public, such as the occupants of hotel
rooms or the subscribers of a cable television service.
Clause (2) of the definition of ‘‘publicly’’ is applicable
‘‘whether the members of the public capable of receiv-
ing the performance or display receive it in the same

place or in separate places and at the same time or at
different times.’’

AMENDMENTS

2002—Pub. L. 107–273 substituted ‘‘122’’ for ‘‘121’’ in in-
troductory provisions.

1999—Pub. L. 106–44 substituted ‘‘121’’ for ‘‘120’’ in in-
troductory provisions.

1995—Par. (6). Pub. L. 104–39 added par. (6).
1990—Pub. L. 101–650 substituted ‘‘120’’ for ‘‘119’’ in in-

troductory provisions.
Pub. L. 101–318 substituted ‘‘119’’ for ‘‘118’’ in intro-

ductory provisions.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104–39 effective 3 months after
Nov. 1, 1995, see section 6 of Pub. L. 104–39, set out as
a note under section 101 of this title.

EFFECTIVE DATE OF 1990 AMENDMENTS

Amendment by Pub. L. 101–650 applicable to any ar-
chitectural work created on or after Dec. 1, 1990, and
any architectural work, that, on Dec. 1, 1990, is uncon-
structed and embodied in unpublished plans or draw-
ings, except that protection for such architectural
work under this title terminates on Dec. 31, 2002, unless
the work is constructed by that date, see section 706 of
Pub. L. 101–650, set out as a note under section 101 of
this title.

Section 3(e)(3) of Pub. L. 101–318 provided that: ‘‘The
amendment made by subsection (d) [amending this sec-
tion] shall be effective as of November 16, 1988.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 104A, 106A, 107,
108, 109, 110, 112, 113, 114, 115, 117, 118, 120, 121, 201, 301,
501, 511, 602, 1001 of this title; title 2 section 170; title 18
section 2319.

§ 106A. Rights of certain authors to attribution
and integrity

(a) RIGHTS OF ATTRIBUTION AND INTEGRITY.—
Subject to section 107 and independent of the ex-
clusive rights provided in section 106, the author
of a work of visual art—

(1) shall have the right—
(A) to claim authorship of that work, and
(B) to prevent the use of his or her name

as the author of any work of visual art
which he or she did not create;

(2) shall have the right to prevent the use of
his or her name as the author of the work of
visual art in the event of a distortion, mutila-
tion, or other modification of the work which
would be prejudicial to his or her honor or rep-
utation; and

(3) subject to the limitations set forth in
section 113(d), shall have the right—

(A) to prevent any intentional distortion,
mutilation, or other modification of that
work which would be prejudicial to his or
her honor or reputation, and any intentional
distortion, mutilation, or modification of
that work is a violation of that right, and

(B) to prevent any destruction of a work of
recognized stature, and any intentional or
grossly negligent destruction of that work is
a violation of that right.

(b) SCOPE AND EXERCISE OF RIGHTS.—Only the
author of a work of visual art has the rights
conferred by subsection (a) in that work, wheth-
er or not the author is the copyright owner. The
authors of a joint work of visual art are coown-
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ers of the rights conferred by subsection (a) in
that work.

(c) EXCEPTIONS.—(1) The modification of a
work of visual art which is a result of the pas-
sage of time or the inherent nature of the mate-
rials is not a distortion, mutilation, or other
modification described in subsection (a)(3)(A).

(2) The modification of a work of visual art
which is the result of conservation, or of the
public presentation, including lighting and
placement, of the work is not a destruction, dis-
tortion, mutilation, or other modification de-
scribed in subsection (a)(3) unless the modifica-
tion is caused by gross negligence.

(3) The rights described in paragraphs (1) and
(2) of subsection (a) shall not apply to any repro-
duction, depiction, portrayal, or other use of a
work in, upon, or in any connection with any
item described in subparagraph (A) or (B) of the
definition of ‘‘work of visual art’’ in section 101,
and any such reproduction, depiction, portrayal,
or other use of a work is not a destruction, dis-
tortion, mutilation, or other modification de-
scribed in paragraph (3) of subsection (a).

(d) DURATION OF RIGHTS.—(1) With respect to
works of visual art created on or after the effec-
tive date set forth in section 610(a) of the Visual
Artists Rights Act of 1990, the rights conferred
by subsection (a) shall endure for a term con-
sisting of the life of the author.

(2) With respect to works of visual art created
before the effective date set forth in section
610(a) of the Visual Artists Rights Act of 1990,
but title to which has not, as of such effective
date, been transferred from the author, the
rights conferred by subsection (a) shall be coex-
tensive with, and shall expire at the same time
as, the rights conferred by section 106.

(3) In the case of a joint work prepared by two
or more authors, the rights conferred by sub-
section (a) shall endure for a term consisting of
the life of the last surviving author.

(4) All terms of the rights conferred by sub-
section (a) run to the end of the calendar year in
which they would otherwise expire.

(e) TRANSFER AND WAIVER.—(1) The rights con-
ferred by subsection (a) may not be transferred,
but those rights may be waived if the author ex-
pressly agrees to such waiver in a written in-
strument signed by the author. Such instrument
shall specifically identify the work, and uses of
that work, to which the waiver applies, and the
waiver shall apply only to the work and uses so
identified. In the case of a joint work prepared
by two or more authors, a waiver of rights under
this paragraph made by one such author waives
such rights for all such authors.

(2) Ownership of the rights conferred by sub-
section (a) with respect to a work of visual art
is distinct from ownership of any copy of that
work, or of a copyright or any exclusive right
under a copyright in that work. Transfer of own-
ership of any copy of a work of visual art, or of
a copyright or any exclusive right under a copy-
right, shall not constitute a waiver of the rights
conferred by subsection (a). Except as may
otherwise be agreed by the author in a written
instrument signed by the author, a waiver of the
rights conferred by subsection (a) with respect
to a work of visual art shall not constitute a
transfer of ownership of any copy of that work,

or of ownership of a copyright or of any exclu-
sive right under a copyright in that work.

(Added Pub. L. 101–650, title VI, § 603(a), Dec. 1,
1990, 104 Stat. 5128.)

REFERENCES IN TEXT

Section 610(a) of the Visual Artists Rights Act of 1990
[Pub. L. 101–650], referred to in subsec. (d), is set out as
an Effective Date note below.

EFFECTIVE DATE

Section 610 of title VI of Pub. L. 101–650 provided
that:

‘‘(a) IN GENERAL.—Subject to subsection (b) and ex-
cept as provided in subsection (c), this title [enacting
this section, amending sections 101, 107, 113, 301, 411,
412, 501, and 506 of this title, and enacting provisions set
out as notes under this section and section 101 of this
title] and the amendments made by this title take ef-
fect 6 months after the date of the enactment of this
Act [Dec. 1, 1990].

‘‘(b) APPLICABILITY.—The rights created by section
106A of title 17, United States Code, shall apply to—

‘‘(1) works created before the effective date set
forth in subsection (a) but title to which has not, as
of such effective date, been transferred from the au-
thor, and

‘‘(2) works created on or after such effective date,
but shall not apply to any destruction, distortion,
mutilation, or other modification (as described in
section 106A(a)(3) of such title) of any work which oc-
curred before such effective date.
‘‘(c) SECTION 608.—Section 608 [set out below] takes

effect on the date of the enactment of this Act.’’

STUDIES BY COPYRIGHT OFFICE

Section 608 of Pub. L. 101–650 provided that:
‘‘(a) STUDY ON WAIVER OF RIGHTS PROVISION.—

‘‘(1) STUDY.—The Register of Copyrights shall con-
duct a study on the extent to which rights conferred
by subsection (a) of section 106A of title 17, United
States Code, have been waived under subsection (e)(1)
of such section.

‘‘(2) REPORT TO CONGRESS.—Not later than 2 years
after the date of the enactment of this Act [Dec. 1,
1990], the Register of Copyrights shall submit to the
Congress a report on the progress of the study con-
ducted under paragraph (1). Not later than 5 years
after such date of enactment, the Register of Copy-
rights shall submit to the Congress a final report on
the results of the study conducted under paragraph
(1), and any recommendations that the Register may
have as a result of the study.
‘‘(b) STUDY ON RESALE ROYALTIES.—

‘‘(1) NATURE OF STUDY.—The Register of Copyrights,
in consultation with the Chair of the National En-
dowment for the Arts, shall conduct a study on the
feasibility of implementing—

‘‘(A) a requirement that, after the first sale of a
work of art, a royalty on any resale of the work,
consisting of a percentage of the price, be paid to
the author of the work; and

‘‘(B) other possible requirements that would
achieve the objective of allowing an author of a
work of art to share monetarily in the enhanced
value of that work.
‘‘(2) GROUPS TO BE CONSULTED.—The study under

paragraph (1) shall be conducted in consultation with
other appropriate departments and agencies of the
United States, foreign governments, and groups in-
volved in the creation, exhibition, dissemination, and
preservation of works of art, including artists, art
dealers, collectors of fine art, and curators of art mu-
seums.

‘‘(3) REPORT TO CONGRESS.—Not later than 18
months after the date of the enactment of this Act
[Dec. 1, 1990], the Register of Copyrights shall submit
to the Congress a report containing the results of the
study conducted under this subsection.’’
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SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106A, 107, 113,
301, 411, 412, 501, 506 of this title.

§ 107. Limitations on exclusive rights: Fair use

Notwithstanding the provisions of sections 106
and 106A, the fair use of a copyrighted work, in-
cluding such use by reproduction in copies or
phonorecords or by any other means specified by
that section, for purposes such as criticism,
comment, news reporting, teaching (including
multiple copies for classroom use), scholarship,
or research, is not an infringement of copyright.
In determining whether the use made of a work
in any particular case is a fair use the factors to
be considered shall include—

(1) the purpose and character of the use, in-
cluding whether such use is of a commercial
nature or is for nonprofit educational pur-
poses;

(2) the nature of the copyrighted work;
(3) the amount and substantiality of the por-

tion used in relation to the copyrighted work
as a whole; and

(4) the effect of the use upon the potential
market for or value of the copyrighted work.

The fact that a work is unpublished shall not it-
self bar a finding of fair use if such finding is
made upon consideration of all the above fac-
tors.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2546; Pub. L. 101–650, title VI, § 607, Dec. 1, 1990,
104 Stat. 5132; Pub. L. 102–492, Oct. 24, 1992, 106
Stat. 3145.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

General Background of the Problem. The judicial doc-
trine of fair use, one of the most important and well-
established limitations on the exclusive right of copy-
right owners, would be given express statutory recogni-
tion for the first time in section 107. The claim that a
defendant’s acts constituted a fair use rather than an
infringement has been raised as a defense in innumer-
able copyright actions over the years, and there is
ample case law recognizing the existence of the doc-
trine and applying it. The examples enumerated at
page 24 of the Register’s 1961 Report, while by no means
exhaustive, give some idea of the sort of activities the
courts might regard as fair use under the circum-
stances: ‘‘quotation of excerpts in a review or criticism
for purposes of illustration or comment; quotation of
short passages in a scholarly or technical work, for il-
lustration or clarification of the author’s observations;
use in a parody of some of the content of the work par-
odied; summary of an address or article, with brief
quotations, in a news report; reproduction by a library
of a portion of a work to replace part of a damaged
copy; reproduction by a teacher or student of a small
part of a work to illustrate a lesson; reproduction of a
work in legislative or judicial proceedings or reports;
incidental and fortuitous reproduction, in a newsreel or
broadcast, of a work located in the scene of an event
being reported.’’

Although the courts have considered and ruled upon
the fair use doctrine over and over again, no real defini-
tion of the concept has ever emerged. Indeed, since the
doctrine is an equitable rule of reason, no generally ap-
plicable definition is possible, and each case raising the
question must be decided on its own facts. On the other
hand, the courts have evolved a set of criteria which,
though in no case definitive or determinative, provide
some gauge for balancing the equities. These criteria

have been stated in various ways, but essentially they
can all be reduced to the four standards which have
been adopted in section 107: ‘‘(1) the purpose and char-
acter of the use, including whether such use is of a
commercial nature or is for nonprofit educational pur-
poses; (2) the nature of the copyrighted work; (3) the
amount and substantiality of the portion used in rela-
tion to the copyrighted work as a whole; and (4) the ef-
fect of the use upon the potential market for or value
of the copyrighted work.’’

These criteria are relevant in determining whether
the basic doctrine of fair use, as stated in the first sen-
tence of section 107, applies in a particular case: ‘‘Not-
withstanding the provisions of section 106, the fair use
of a copyrighted work, including such use by reproduc-
tion in copies or phonorecords or by any other means
specified by that section, for purposes such as criti-
cism, comment, news reporting, teaching (including
multiple copies for classroom use), scholarship, or re-
search, is not an infringement of copyright.’’

The specific wording of section 107 as it now stands is
the result of a process of accretion, resulting from the
long controversy over the related problems of fair use
and the reproduction (mostly by photocopying) of copy-
righted material for educational and scholarly pur-
poses. For example, the reference to fair use ‘‘by repro-
duction in copies or phonorecords or by any other
means’’ is mainly intended to make clear that the doc-
trine has as much application to photocopying and tap-
ing as to older forms of use; it is not intended to give
these kinds of reproduction any special status under
the fair use provision or to sanction any reproduction
beyond the normal and reasonable limits of fair use.
Similarly, the newly-added reference to ‘‘multiple cop-
ies for classroom use’’ is a recognition that, under the
proper circumstances of fairness, the doctrine can be
applied to reproductions of multiple copies for the
members of a class.

The Committee has amended the first of the criteria
to be considered—‘‘the purpose and character of the
use’’—to state explicitly that this factor includes a
consideration of ‘‘whether such use is of a commercial
nature or is for non-profit educational purposes.’’ This
amendment is not intended to be interpreted as any
sort of not-for-profit limitation on educational uses of
copyrighted works. It is an express recognition that, as
under the present law, the commercial or non-profit
character of an activity, while not conclusive with re-
spect to fair use, can and should be weighed along with
other factors in fair use decisions.

General Intention Behind the Provision. The state-
ment of the fair use doctrine in section 107 offers some
guidance to users in determining when the principles of
the doctrine apply. However, the endless variety of sit-
uations and combinations of circumstances that can
rise in particular cases precludes the formulation of
exact rules in the statute. The bill endorses the purpose
and general scope of the judicial doctrine of fair use,
but there is no disposition to freeze the doctrine in the
statute, especially during a period of rapid techno-
logical change. Beyond a very broad statutory expla-
nation of what fair use is and some of the criteria ap-
plicable to it, the courts must be free to adapt the doc-
trine to particular situations on a case-by-case basis.
Section 107 is intended to restate the present judicial
doctrine of fair use, not to change, narrow, or enlarge
it in any way.

Intention as to Classroom Reproduction. Although
the works and uses to which the doctrine of fair use is
applicable are as broad as the copyright law itself,
most of the discussion of section 107 has centered
around questions of classroom reproduction, particu-
larly photocopying. The arguments on the question are
summarized at pp. 30–31 of this Committee’s 1967 report
(H.R. Rep. No. 83, 90th Cong., 1st Sess.), and have not
changed materially in the intervening years.

The Committee also adheres to its earlier conclusion,
that ‘‘a specific exemption freeing certain reproduc-
tions of copyrighted works for educational and schol-
arly purposes from copyright control is not justified.’’
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At the same time the Committee recognizes, as it did
in 1967, that there is a ‘‘need for greater certainty and
protection for teachers.’’ In an effort to meet this need
the Committee has not only adopted further amend-
ments to section 107, but has also amended section
504(c) to provide innocent teachers and other non-profit
users of copyrighted material with broad insulation
against unwarranted liability for infringement. The
latter amendments are discussed below in connection
with Chapter 5 of the bill [§ 501 et seq. of this title].

In 1967 the Committee also sought to approach this
problem by including, in its report, a very thorough
discussion of ‘‘the considerations lying behind the four
criteria listed in the amended section 107, in the con-
text of typical classroom situations arising today.’’
This discussion appeared on pp. 32–35 of the 1967 report,
and with some changes has been retained in the Senate
report on S. 22 (S. Rep. No. 94–473, pp. 63–65). The Com-
mittee has reviewed this discussion, and considers that
it still has value as an analysis of various aspects of
the problem.

At the Judiciary Subcommittee hearings in June
1975, Chairman Kastenmeier and other members urged
the parties to meet together independently in an effort
to achieve a meeting of the minds as to permissible
educational uses of copyrighted material. The response
to these suggestions was positive, and a number of
meetings of three groups, dealing respectively with
classroom reproduction of printed material, music, and
audio-visual material, were held beginning in Septem-
ber 1975.

In a joint letter to Chairman Kastenmeier, dated
March 19, 1976, the representatives of the Ad Hoc Com-
mittee of Educational Institutions and Organizations
on Copyright Law Revision, and of the Authors League
of America, Inc., and the Association of American Pub-
lishers, Inc., stated:

You may remember that in our letter of March 8,
1976 we told you that the negotiating teams rep-
resenting authors and publishers and the Ad Hoc
Group had reached tentative agreement on guidelines
to insert in the Committee Report covering edu-
cational copying from books and periodicals under
Section 107 of H.R. 2223 and S. 22 [this section], and
that as part of that tentative agreement each side
would accept the amendments to Sections 107 and 504
[this section and section 504 of this title] which were
adopted by your Subcommittee on March 3, 1976.

We are now happy to tell you that the agreement
has been approved by the principals and we enclose a
copy herewith. We had originally intended to trans-
late the agreement into language suitable for inclu-
sion in the legislative report dealing with Section 107
[this section], but we have since been advised by com-
mittee staff that this will not be necessary.

As stated above, the agreement refers only to copy-
ing from books and periodicals, and it is not intended
to apply to musical or audiovisual works.
The full text of the agreement is as follows:

AGREEMENT ON GUIDELINES FOR CLASSROOM COPYING
IN NOT-FOR-PROFIT EDUCATIONAL INSTITUTIONS

WITH RESPECT TO BOOKS AND PERIODICALS

The purpose of the following guidelines is to state
the minimum and not the maximum standards of
educational fair use under Section 107 of H.R. 2223
[this section]. The parties agree that the conditions
determining the extent of permissible copying for
educational purposes may change in the future; that
certain types of copying permitted under these guide-
lines may not be permissible in the future; and con-
versely that in the future other types of copying not
permitted under these guidelines may be permissible
under revised guidelines.

Moreover, the following statement of guidelines is
not intended to limit the types of copying permitted
under the standards of fair use under judicial decision
and which are stated in Section 107 of the Copyright
Revision Bill [this section]. There may be instances

in which copying which does not fall within the
guidelines stated below may nonetheless be per-
mitted under the criteria of fair use.

GUIDELINES

I. Single Copying for Teachers

A single copy may be made of any of the following
by or for a teacher at his or her individual request for
his or her scholarly research or use in teaching or
preparation to teach a class:

A. A chapter from a book;
B. An article from a periodical or newspaper;
C. A short story, short essay or short poem, wheth-

er or not from a collective work;
D. A chart, graph, diagram, drawing, cartoon or pic-

ture from a book, periodical, or newspaper;

II. Multiple Copies for Classroom Use

Multiple copies (not to exceed in any event more
than one copy per pupil in a course) may be made by
or for the teacher giving the course for classroom use
or discussion; provided that:

A. The copying meets the tests of brevity and spon-
taneity as defined below; and,

B. Meets the cumulative effect test as defined
below; and

C. Each copy includes a notice of copyright.

Definitions
Brevity

(i) Poetry: (a) A complete poem if less than 250
words and if printed on not more than two pages or,
(b) from a longer poem, an excerpt of not more than
250 words.

(ii) Prose: (a) Either a complete article, story or
essay of less than 2,500 words, or (b) an excerpt from
any prose work of not more than 1,000 words or 10%
of the work, whichever is less, but in any event a
minimum of 500 words.

[Each of the numerical limits stated in ‘‘i’’ and ‘‘ii’’
above may be expanded to permit the completion of
an unfinished line of a poem or of an unfinished prose
paragraph.]

(iii) Illustration: One chart, graph, diagram, draw-
ing, cartoon or picture per book or per periodical
issue.

(iv) ‘‘Special’’ works: Certain works in poetry, prose
or in ‘‘poetic prose’’ which often combine language
with illustrations and which are intended sometimes
for children and at other times for a more general au-
dience fall short of 2,500 words in their entirety.
Paragraph ‘‘ii’’ above notwithstanding such ‘‘special
works’’ may not be reproduced in their entirety; how-
ever, an excerpt comprising not more than two of the
published pages of such special work and containing
not more than 10% of the words found in the text
thereof, may be reproduced.

Spontaneity
(i) The copying is at the instance and inspiration of

the individual teacher, and
(ii) The inspiration and decision to use the work

and the moment of its use for maximum teaching ef-
fectiveness are so close in time that it would be un-
reasonable to expect a timely reply to a request for
permission.

Cumulative Effect
(i) The copying of the material is for only one

course in the school in which the copies are made.
(ii) Not more than one short poem, article, story,

essay or two excerpts may be copied from the same
author, nor more than three from the same collective
work or periodical volume during one class term.

(iii) There shall not be more than nine instances of
such multiple copying for one course during one class
term.

[The limitations stated in ‘‘ii’’ and ‘‘iii’’ above shall
not apply to current news periodicals and newspapers
and current news sections of other periodicals.]

III. Prohibitions as to I and II Above



Page 46TITLE 17—COPYRIGHTS§ 107

Notwithstanding any of the above, the following
shall be prohibited:

(A) Copying shall not be used to create or to replace
or substitute for anthologies, compilations or collec-
tive works. Such replacement or substitution may
occur whether copies of various works or excerpts
therefrom are accumulated or reproduced and used
separately.

(B) There shall be no copying of or from works in-
tended to be ‘‘consumable’’ in the course of study or
of teaching. These include workbooks, exercises,
standardized tests and test booklets and answer
sheets and like consumable material.

(C) Copying shall not:
(a) substitute for the purchase of books, publish-

ers’ reprints or periodicals;
(b) be directed by higher authority;
(c) be repeated with respect to the same item by

the same teacher from term to term.
(D) No charge shall be made to the student beyond

the actual cost of the photocopying.
Agreed March 19, 1976.
Ad Hoc Committee on Copyright Law Revision:

By SHELDON ELLIOTT STEINBACH.

Author-Publisher Group:
Authors League of America:

By IRWIN KARP, Counsel.

Association of American Publishers, Inc.:

By ALEXANDER C. HOFFMAN.
Chairman, Copyright Committee.

In a joint letter dated April 30, 1976, representatives
of the Music Publishers’ Association of the United
States, Inc., the National Music Publishers’ Associa-
tion, Inc., the Music Teachers National Association,
the Music Educators National Conference, the National
Association of Schools of Music, and the Ad Hoc Com-
mittee on Copyright Law Revision, wrote to Chairman
Kastenmeier as follows:

During the hearings on H.R. 2223 in June 1975, you
and several of your subcommittee members suggested
that concerned groups should work together in devel-
oping guidelines which would be helpful to clarify
Section 107 of the bill [this section].

Representatives of music educators and music pub-
lishers delayed their meetings until guidelines had
been developed relative to books and periodicals.
Shortly after that work was completed and those
guidelines were forwarded to your subcommittee, rep-
resentatives of the undersigned music organizations
met together with representatives of the Ad Hoc
Committee on Copyright Law Revision to draft guide-
lines relative to music.

We are very pleased to inform you that the discus-
sions thus have been fruitful on the guidelines which
have been developed. Since private music teachers
are an important factor in music education, due con-
sideration has been given to the concerns of that
group.

We trust that this will be helpful in the report on
the bill to clarify Fair Use as it applies to music.
The text of the guidelines accompanying this letter is

as follows:

GUIDELINES FOR EDUCATIONAL USES OF MUSIC

The purpose of the following guidelines is to state
the minimum and not the maximum standards of
educational fair use under Section 107 of H.R. 2223
[this section]. The parties agree that the conditions
determining the extent of permissible copying for
educational purposes may change in the future; that
certain types of copying permitted under these guide-
lines may not be permissible in the future, and con-
versely that in the future other types of copying not
permitted under these guidelines may be permissible
under revised guidelines.

Moreover, the following statement of guidelines is
not intended to limit the types of copying permitted

under the standards of fair use under judicial decision
and which are stated in Section 107 of the Copyright
Revision Bill [this section]. There may be instances
in which copying which does not fall within the
guidelines stated below may nonetheless be per-
mitted under the criteria of fair use.

A. Permissible Uses

1. Emergency copying to replace purchased copies
which for any reason are not available for an immi-
nent performance provided purchased replacement
copies shall be substituted in due course.

2. (a) For academic purposes other than perform-
ance, multiple copies of excerpts of works may be
made, provided that the excerpts do not comprise a
part of the whole which would constitute a perform-
able unit such as a section, movement or aria, but in
no case more than 10% of the whole work. The num-
ber of copies shall not exceed one copy per pupil.

(b) For academic purposes other than performance,
a single copy of an entire performable unit (section,
movement, aria, etc.) that is, (1) confirmed by the
copyright proprietor to be out of print or (2) unavail-
able except in a larger work, may be made by or for
a teacher solely for the purpose of his or her schol-
arly research or in preparation to teach a class.

3. Printed copies which have been purchased may be
edited or simplified provided that the fundamental
character of the work is not distorted or the lyrics,
if any, altered or lyrics added if none exist.

4. A single copy of recordings of performances by
students may be made for evaluation or rehearsal
purposes and may be retained by the educational in-
stitution or individual teacher.

5. A single copy of a sound recording (such as a
tape, disc or cassette) of copyrighted music may be
made from sound recordings owned by an educational
institution or an individual teacher for the purpose of
constructing aural exercises or examinations and
may be retained by the educational institution or in-
dividual teacher. (This pertains only to the copyright
of the music itself and not to any copyright which
may exist in the sound recording.)

B. Prohibitions

1. Copying to create or replace or substitute for an-
thologies, compilations or collective works.

2. Copying of or from works intended to be
‘‘consumable’’ in the course of study or of teaching
such as workbooks, exercises, standardized tests and
answer sheets and like material.

3. Copying for the purpose of performance, except as
in A(1) above.

4. Copying for the purpose of substituting for the
purchase of music, except as in A(1) and A(2) above.

5. Copying without inclusion of the copyright no-
tice which appears on the printed copy.
The problem of off-the-air taping for nonprofit class-

room use of copyrighted audiovisual works incor-
porated in radio and television broadcasts has proved
to be difficult to resolve. The Committee believes that
the fair use doctrine has some limited application in
this area, but it appears that the development of de-
tailed guidelines will require a more thorough explo-
ration than has so far been possible of the needs and
problems of a number of different interests affected,
and of the various legal problems presented. Nothing in
section 107 or elsewhere in the bill is intended to
change or prejudge the law on the point. On the other
hand, the Committee is sensitive to the importance of
the problem, and urges the representatives of the var-
ious interests, if possible under the leadership of the
Register of Copyrights, to continue their discussions
actively and in a constructive spirit. If it would be
helpful to a solution, the Committee is receptive to
undertaking further consideration of the problem in a
future Congress.

The Committee appreciates and commends the efforts
and the cooperative and reasonable spirit of the parties
who achieved the agreed guidelines on books and peri-
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odicals and on music. Representatives of the American
Association of University Professors and of the Asso-
ciation of American Law Schools have written to the
Committee strongly criticizing the guidelines, particu-
larly with respect to multiple copying, as being too re-
strictive with respect to classroom situations at the
university and graduate level. However, the Committee
notes that the Ad Hoc group did include representa-
tives of higher education, that the stated ‘‘purpose of
the * * * guidelines is to state the minimum and not
the maximum standards of educational fair use’’ and
that the agreement acknowledges ‘‘there may be in-
stances in which copying which does not fall within the
guidelines * * * may nonetheless be permitted under
the criteria of fair use.’’

The Committee believes the guidelines are a reason-
able interpretation of the minimum standards of fair
use. Teachers will know that copying within the guide-
lines is fair use. Thus, the guidelines serve the purpose
of fulfilling the need for greater certainty and protec-
tion for teachers. The Committee expresses the hope
that if there are areas where standards other than
these guidelines may be appropriate, the parties will
continue their efforts to provide additional specific
guidelines in the same spirit of good will and give and
take that has marked the discussion of this subject in
recent months.

Reproduction and Uses for Other Purposes. The con-
centrated attention given the fair use provision in the
context of classroom teaching activities should not ob-
scure its application in other areas. It must be empha-
sized again that the same general standards of fair use
are applicable to all kinds of uses of copyrighted mate-
rial, although the relative weight to be given them will
differ from case to case.

The fair use doctrine would be relevant to the use of
excerpts from copyrighted works in educational broad-
casting activities not exempted under section 110(2) or
112, and not covered by the licensing provisions of sec-
tion 118. In these cases the factors to be weighed in ap-
plying the criteria of this section would include wheth-
er the performers, producers, directors, and others re-
sponsible for the broadcast were paid, the size and na-
ture of the audience, the size and number of excerpts
taken and, in the case of recordings made for broad-
cast, the number of copies reproduced and the extent of
their reuse or exchange. The availability of the fair use
doctrine to educational broadcasters would be narrowly
circumscribed in the case of motion pictures and other
audiovisual works, but under appropriate circum-
stances it could apply to the nonsequential showing of
an individual still or slide, or to the performance of a
short excerpt from a motion picture for criticism or
comment.

Another special instance illustrating the application
of the fair use doctrine pertains to the making of copies
or phonorecords of works in the special forms needed
for the use of blind persons. These special forms, such
as copies in Braille and phonorecords of oral readings
(talking books), are not usually made by the publishers
for commercial distribution. For the most part, such
copies and phonorecords are made by the Library of
Congress’ Division for the Blind and Physically Handi-
capped with permission obtained from the copyright
owners, and are circulated to blind persons through re-
gional libraries covering the nation. In addition, such
copies and phonorecords are made locally by individual
volunteers for the use of blind persons in their commu-
nities, and the Library of Congress conducts a program
for training such volunteers. While the making of mul-
tiple copies or phonorecords of a work for general cir-
culation requires the permission of the copyright
owner, a problem addressed in section 710 of the bill,
the making of a single copy or phonorecord by an indi-
vidual as a free service for blind persons would properly
be considered a fair use under section 107.

A problem of particular urgency is that of preserving
for posterity prints of motion pictures made before
1942. Aside from the deplorable fact that in a great
many cases the only existing copy of a film has been

deliberately destroyed, those that remain are in imme-
diate danger of disintegration; they were printed on
film stock with a nitrate base that will inevitably de-
compose in time. The efforts of the Library of Con-
gress, the American Film Institute, and other organiza-
tions to rescue and preserve this irreplaceable con-
tribution to our cultural life are to be applauded, and
the making of duplicate copies for purposes of archival
preservation certainly falls within the scope of ‘‘fair
use.’’

When a copyrighted work contains unfair, inaccurate,
or derogatory information concerning an individual or
institution, the individual or institution may copy and
reproduce such parts of the work as are necessary to
permit understandable comment on the statements
made in the work.

The Committee has considered the question of publi-
cation, in Congressional hearings and documents, of
copyrighted material. Where the length of the work or
excerpt published and the number of copies authorized
are reasonable under the circumstances, and the work
itself is directly relevant to a matter of legitimate leg-
islative concern, the Committee believes that the pub-
lication would constitute fair use.

During the consideration of the revision bill in the
94th Congress it was proposed that independent news-
letters, as distinguished from house organs and public-
ity or advertising publications, be given separate treat-
ment. It is argued that newsletters are particularly
vulnerable to mass photocopying, and that most news-
letters have fairly modest circulations. Whether the
copying of portions of a newsletter is an act of infringe-
ment or a fair use will necessarily turn on the facts of
the individual case. However, as a general principle, it
seems clear that the scope of the fair use doctrine
should be considerably narrower in the case of news-
letters than in that of either mass-circulation periodi-
cals or scientific journals. The commercial nature of
the user is a significant factor in such cases: Copying
by a profit-making user of even a small portion of a
newsletter may have a significant impact on the com-
mercial market for the work.

The Committee has examined the use of excerpts
from copyrighted works in the art work of calligra-
phers. The committee believes that a single copy repro-
duction of an excerpt from a copyrighted work by a cal-
ligrapher for a single client does not represent an in-
fringement of copyright. Likewise, a single reproduc-
tion of excerpts from a copyrighted work by a student
calligrapher or teacher in a learning situation would be
a fair use of the copyrighted work.

The Register of Copyrights has recommended that
the committee report describe the relationship between
this section and the provisions of section 108 relating to
reproduction by libraries and archives. The doctrine of
fair use applies to library photocopying, and nothing
contained in section 108 ‘‘in any way affects the right
of fair use.’’ No provision of section 108 is intended to
take away any rights existing under the fair use doc-
trine. To the contrary, section 108 authorizes certain
photocopying practices which may not qualify as a fair
use.

The criteria of fair use are necessarily set forth in
general terms. In the application of the criteria of fair
use to specific photocopying practices of libraries, it is
the intent of this legislation to provide an appropriate
balancing of the rights of creators, and the needs of
users.

AMENDMENTS

1992—Pub. L. 102–492 inserted at end ‘‘The fact that a
work is unpublished shall not itself bar a finding of fair
use if such finding is made upon consideration of all the
above factors.’’

1990—Pub. L. 101–650 substituted ‘‘sections 106 and
106A’’ for ‘‘section 106’’ in introductory provisions.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101–650 effective 6 months
after Dec. 1, 1990, see section 610 of Pub. L. 101–650, set
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out as an Effective Date note under section 106A of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 106A, 108,
118, 501, 504, 511 of this title; title 18 section 2319.

§ 108. Limitations on exclusive rights: Reproduc-
tion by libraries and archives

(a) Except as otherwise provided in this title
and notwithstanding the provisions of section
106, it is not an infringement of copyright for a
library or archives, or any of its employees act-
ing within the scope of their employment, to re-
produce no more than one copy or phonorecord
of a work, except as provided in subsections (b)
and (c), or to distribute such copy or phono-
record, under the conditions specified by this
section, if—

(1) the reproduction or distribution is made
without any purpose of direct or indirect com-
mercial advantage;

(2) the collections of the library or archives
are (i) open to the public, or (ii) available not
only to researchers affiliated with the library
or archives or with the institution of which it
is a part, but also to other persons doing re-
search in a specialized field; and

(3) the reproduction or distribution of the
work includes a notice of copyright that ap-
pears on the copy or phonorecord that is re-
produced under the provisions of this section,
or includes a legend stating that the work
may be protected by copyright if no such no-
tice can be found on the copy or phonorecord
that is reproduced under the provisions of this
section.

(b) The rights of reproduction and distribution
under this section apply to three copies or
phonorecords of an unpublished work duplicated
solely for purposes of preservation and security
or for deposit for research use in another library
or archives of the type described by clause (2) of
subsection (a), if—

(1) the copy or phonorecord reproduced is
currently in the collections of the library or
archives; and

(2) any such copy or phonorecord that is re-
produced in digital format is not otherwise
distributed in that format and is not made
available to the public in that format outside
the premises of the library or archives.

(c) The right of reproduction under this sec-
tion applies to three copies or phonorecords of a
published work duplicated solely for the purpose
of replacement of a copy or phonorecord that is
damaged, deteriorating, lost, or stolen, or if the
existing format in which the work is stored has
become obsolete, if—

(1) the library or archives has, after a rea-
sonable effort, determined that an unused re-
placement cannot be obtained at a fair price;
and

(2) any such copy or phonorecord that is re-
produced in digital format is not made avail-
able to the public in that format outside the
premises of the library or archives in lawful
possession of such copy.

For purposes of this subsection, a format shall
be considered obsolete if the machine or device

necessary to render perceptible a work stored in
that format is no longer manufactured or is no
longer reasonably available in the commercial
marketplace.

(d) The rights of reproduction and distribution
under this section apply to a copy, made from
the collection of a library or archives where the
user makes his or her request or from that of an-
other library or archives, of no more than one
article or other contribution to a copyrighted
collection or periodical issue, or to a copy or
phonorecord of a small part of any other copy-
righted work, if—

(1) the copy or phonorecord becomes the
property of the user, and the library or ar-
chives has had no notice that the copy or
phonorecord would be used for any purpose
other than private study, scholarship, or re-
search; and

(2) the library or archives displays promi-
nently, at the place where orders are accepted,
and includes on its order form, a warning of
copyright in accordance with requirements
that the Register of Copyrights shall prescribe
by regulation.

(e) The rights of reproduction and distribution
under this section apply to the entire work, or
to a substantial part of it, made from the collec-
tion of a library or archives where the user
makes his or her request or from that of another
library or archives, if the library or archives has
first determined, on the basis of a reasonable in-
vestigation, that a copy or phonorecord of the
copyrighted work cannot be obtained at a fair
price, if—

(1) the copy or phonorecord becomes the
property of the user, and the library or ar-
chives has had no notice that the copy or
phonorecord would be used for any purpose
other than private study, scholarship, or re-
search; and

(2) the library or archives displays promi-
nently, at the place where orders are accepted,
and includes on its order form, a warning of
copyright in accordance with requirements
that the Register of Copyrights shall prescribe
by regulation.

(f) Nothing in this section—
(1) shall be construed to impose liability for

copyright infringement upon a library or ar-
chives or its employees for the unsupervised
use of reproducing equipment located on its
premises: Provided, That such equipment dis-
plays a notice that the making of a copy may
be subject to the copyright law;

(2) excuses a person who uses such reproduc-
ing equipment or who requests a copy or
phonorecord under subsection (d) from liabil-
ity for copyright infringement for any such
act, or for any later use of such copy or phono-
record, if it exceeds fair use as provided by
section 107;

(3) shall be construed to limit the reproduc-
tion and distribution by lending of a limited
number of copies and excerpts by a library or
archives of an audiovisual news program, sub-
ject to clauses (1), (2), and (3) of subsection (a);
or

(4) in any way affects the right of fair use as
provided by section 107, or any contractual ob-
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ligations assumed at any time by the library
or archives when it obtained a copy or phono-
record of a work in its collections.

(g) The rights of reproduction and distribution
under this section extend to the isolated and un-
related reproduction or distribution of a single
copy or phonorecord of the same material on
separate occasions, but do not extend to cases
where the library or archives, or its employee—

(1) is aware or has substantial reason to be-
lieve that it is engaging in the related or con-
certed reproduction or distribution of multiple
copies or phonorecords of the same material,
whether made on one occasion or over a period
of time, and whether intended for aggregate
use by one or more individuals or for separate
use by the individual members of a group; or

(2) engages in the systematic reproduction
or distribution of single or multiple copies or
phonorecords of material described in sub-
section (d): Provided, That nothing in this
clause prevents a library or archives from par-
ticipating in interlibrary arrangements that
do not have, as their purpose or effect, that
the library or archives receiving such copies
or phonorecords for distribution does so in
such aggregate quantities as to substitute for
a subscription to or purchase of such work.

(h)(1) For purposes of this section, during the
last 20 years of any term of copyright of a pub-
lished work, a library or archives, including a
nonprofit educational institution that functions
as such, may reproduce, distribute, display, or
perform in facsimile or digital form a copy or
phonorecord of such work, or portions thereof,
for purposes of preservation, scholarship, or re-
search, if such library or archives has first de-
termined, on the basis of a reasonable investiga-
tion, that none of the conditions set forth in
subparagraphs (A), (B), and (C) of paragraph (2)
apply.

(2) No reproduction, distribution, display, or
performance is authorized under this subsection
if—

(A) the work is subject to normal commer-
cial exploitation;

(B) a copy or phonorecord of the work can be
obtained at a reasonable price; or

(C) the copyright owner or its agent provides
notice pursuant to regulations promulgated by
the Register of Copyrights that either of the
conditions set forth in subparagraphs (A) and
(B) applies.

(3) The exemption provided in this subsection
does not apply to any subsequent uses by users
other than such library or archives.

(i) The rights of reproduction and distribution
under this section do not apply to a musical
work, a pictorial, graphic or sculptural work, or
a motion picture or other audiovisual work
other than an audiovisual work dealing with
news, except that no such limitation shall apply
with respect to rights granted by subsections (b)
and (c), or with respect to pictorial or graphic
works published as illustrations, diagrams, or
similar adjuncts to works of which copies are re-
produced or distributed in accordance with sub-
sections (d) and (e).

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2546; Pub. L. 102–307, title III, § 301, June 26, 1992,

106 Stat. 272; Pub. L. 105–80, § 12(a)(4), Nov. 13,
1997, 111 Stat. 1534; Pub. L. 105–298, title I, § 104,
Oct. 27, 1998, 112 Stat. 2829; Pub. L. 105–304, title
IV, § 404, Oct. 28, 1998, 112 Stat. 2889.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Notwithstanding the exclusive rights of the owners of
copyright, section 108 provides that under certain con-
ditions it is not an infringement of copyright for a li-
brary or archives, or any of its employees acting within
the scope of their employment, to reproduce or distrib-
ute not more than one copy or phonorecord of a work,
provided (1) the reproduction or distribution is made
without any purpose of direct or indirect commercial
advantage and (2) the collections of the library or ar-
chives are open to the public or available not only to
researchers affiliated with the library or archives, but
also to other persons doing research in a specialized
field, and (3) the reproduction or distribution of the
work includes a notice of copyright.

Under this provision, a purely commercial enterprise
could not establish a collection of copyrighted works,
call itself a library or archive, and engage in for-profit
reproduction and distribution of photocopies. Simi-
larly, it would not be possible for a non-profit institu-
tion, by means of contractual arrangements with a
commercial copying enterprise, to authorize the enter-
prise to carry out copying and distribution functions
that would be exempt if conducted by the non-profit in-
stitution itself.

The reference to ‘‘indirect commercial advantage’’
has raised questions as to the status of photocopying
done by or for libraries or archival collections within
industrial, profit-making, or proprietary institutions
(such as the research and development departments of
chemical, pharmaceutical, automobile, and oil corpora-
tions, the library of a proprietary hospital, the collec-
tions owned by a law or medical partnership, etc.).

There is a direct interrelationship between this prob-
lem and the prohibitions against ‘‘multiple’’ and ‘‘sys-
tematic’’ photocopying in section 108(g)(1) and (2).
Under section 108, a library in a profitmaking organiza-
tion would not be authorized to:

(a) use a single subscription or copy to supply its
employees with multiple copies of material relevant
to their work; or

(b) use a single subscription or copy to supply its
employees, on request, with single copies of material
relevant to their work, where the arrangement is
‘’systematic’’ in the sense of deliberately substitut-
ing photocopying for subscription or purchase; or

(c) use ‘‘interlibrary loan’’ arrangements for ob-
taining photocopies in such aggregate quantities as
to substitute for subscriptions or purchase of mate-
rial needed by employees in their work.

Moreover, a library in a profit-making organization
could not evade these obligations by installing repro-
ducing equipment on its premises for unsupervised use
by the organization’s staff.

Isolated, spontaneous making of single photocopies
by a library in a for-profit organization, without any
systematic effort to substitute photocopying for sub-
scriptions or purchases, would be covered by section
108, even though the copies are furnished to the em-
ployees of the organization for use in their work. Simi-
larly, for-profit libraries could participate in inter-
library arrangements for exchange of photocopies, as
long as the reproduction or distribution was not ‘‘sys-
tematic.’’ These activities, by themselves, would ordi-
narily not be considered ‘‘for direct or indirect com-
mercial advantage,’’ since the ‘‘advantage’’ referred to
in this clause must attach to the immediate commer-
cial motivation behind the reproduction or distribution
itself, rather than to the ultimate profit-making moti-
vation behind the enterprise in which the library is lo-
cated. On the other hand, section 108 would not excuse
reproduction or distribution if there were a commercial
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motive behind the actual making or distributing of the
copies, if multiple copies were made or distributed, or
if the photocopying activities were ‘‘systematic’’ in the
sense that their aim was to substitute for subscriptions
or purchases.

The rights of reproduction and distribution under
section 108 apply in the following circumstances:

Archival Reproduction. Subsection (b) authorizes the
reproduction and distribution of a copy or phonorecord
of an unpublished work duplicated in facsimile form
solely for purposes of preservation and security, or for
deposit for research use in another library or archives,
if the copy or phonorecord reproduced is currently in
the collections of the first library or archives. Only un-
published works could be reproduced under this exemp-
tion, but the right would extend to any type of work,
including photographs, motion pictures and sound re-
cordings. Under this exemption, for example, a reposi-
tory could make photocopies of manuscripts by micro-
film or electrostatic process, but could not reproduce
the work in ‘‘machine-readable’’ language for storage
in an information system.

Replacement of Damaged Copy. Subsection (c)
authorizes the reproduction of a published work dupli-
cated in facsimile form solely for the purpose of re-
placement of a copy or phonorecord that is damaged,
deteriorating, lost or stolen, if the library or archives
has, after a reasonable effort, determined that an un-
used replacement cannot be obtained at a fair price.
The scope and nature of a reasonable investigation to
determine that an unused replacement cannot be ob-
tained will vary according to the circumstances of a
particular situation. It will always require recourse to
commonly-known trade sources in the United States,
and in the normal situation also to the publisher or
other copyright owner (if such owner can be located at
the address listed in the copyright registration), or an
authorized reproducing service.

Articles and Small Excerpts. Subsection (d) authorizes
the reproduction and distribution of a copy of not more
than one article or other contribution to a copyrighted
collection or periodical issue, or of a copy or phono-
record of a small part of any other copyrighted work.
The copy or phonorecord may be made by the library
where the user makes his request or by another library
pursuant to an interlibrary loan. It is further required
that the copy become the property of the user, that the
library or archives have no notice that the copy would
be used for any purposes other than private study,
scholarship or research, and that the library or ar-
chives display prominently at the place where repro-
duction requests are accepted, and includes in its order
form, a warning of copyright in accordance with re-
quirements that the Register of Copyrights shall pre-
scribe by regulation.

Out-of-Print Works. Subsection (e) authorizes the re-
production and distribution of a copy or phonorecord of
an entire work under certain circumstances, if it has
been established that a copy cannot be obtained at a
fair price. The copy may be made by the library where
the user makes his request or by another library pursu-
ant to an interlibrary loan. The scope and nature of a
reasonable investigation to determine that an unused
copy cannot be obtained will vary according to the cir-
cumstances of a particular situation. It will always re-
quire recourse to commonly-known trade sources in the
United States, and in the normal situation also to the
publisher or other copyright owner (if the owner can be
located at the address listed in the copyright registra-
tion), or an authorized reproducing service. It is further
required that the copy become the property of the user,
that the library or archives have no notice that the
copy would be used for any purpose other than private
study, scholarship, or research, and that the library or
archives display prominently at the place where repro-
duction requests are accepted, and include on its order
form, a warning of copyright in accordance with re-
quirements that the Register of Copyrights shall pre-
scribe by regulation.

General Exemptions. Clause (1) of subsection (f) spe-
cifically exempts a library or archives or its employees

from liability for the unsupervised use of reproducing
equipment located on its premises, provided that the
reproducing equipment displays a notice that the mak-
ing of a copy may be subject to the copyright law.
Clause (2) of subsection (f) makes clear that this ex-
emption of the library or archives does not extend to
the person using such equipment or requesting such
copy if the use exceeds fair use. Insofar as such person
is concerned the copy or phonorecord made is not con-
sidered ‘‘lawfully’’ made for purposes of sections 109,
110 or other provisions of the title.

Clause (3) provides that nothing in section 108 is in-
tended to limit the reproduction and distribution by
lending of a limited number of copies and excerpts of
an audiovisual news program. This exemption is in-
tended to apply to the daily newscasts of the national
television networks, which report the major events of
the day. It does not apply to documentary (except doc-
umentary programs involving news reporting as that
term is used in section 107), magazine-format or other
public affairs broadcasts dealing with subjects of gen-
eral interest to the viewing public.

The clause was first added to the revision bill in 1974
by the adoption of an amendment proposed by Senator
Baker. It is intended to permit libraries and archives,
subject to the general conditions of this section, to
make off-the-air videotape recordings of daily network
news casts for limited distribution to scholars and re-
searchers for use in research purposes. As such, it is an
adjunct to the American Television and Radio Archive
established in Section 113 of the Act [2 U.S.C. 170]
which will be the principal repository for television
broadcast material, including news broadcasts, the in-
clusion of language indicating that such material may
only be distributed by lending by the library or archive
is intended to preclude performance, copying, or sale,
whether or not for profit, by the recipient of a copy of
a television broadcast taped off-the-air pursuant to this
clause.

Clause (4), in addition to asserting that nothing con-
tained in section 108 ‘‘affects the right of fair use as
provided by section 107’’, also provides that the right of
reproduction granted by this section does not override
any contractual arrangements assumed by a library or
archives when it obtained a work for its collections:
For example, if there is an express contractual prohibi-
tion against reproduction for any purpose, this legisla-
tion shall not be construed as justifying a violation of
the contract. This clause is intended to encompass the
situation where an individual makes papers, manu-
scripts or other works available to a library with the
understanding that they will not be reproduced.

It is the intent of this legislation that a subsequent
unlawful use by a user of a copy or phonorecord of a
work lawfully made by a library, shall not make the li-
brary liable for such improper use.

Multiple Copies and Systematic Reproduction. Sub-
section (g) provides that the rights granted by this sec-
tion extend only to the ‘‘isolated and unrelated repro-
duction of a single copy or phonorecord of the same
material on separate occasions.’’ However, this section
does not authorize the related or concerted reproduc-
tion of multiple copies or phonorecords of the same ma-
terial, whether made on one occasion or over a period
of time, and whether intended for aggregate use by one
individual or for separate use by the individual mem-
bers of a group.

With respect to material described in subsection (d)—
articles or other contributions to periodicals or collec-
tions, and small parts of other copyrighted works—sub-
section (g)(2) provides that the exemptions of section
108 do not apply if the library or archive engages in
‘‘systematic reproduction or distribution of single or
multiple copies or phonorecords.’’ This provision in S.
22 provoked a storm of controversy, centering around
the extent to which the restrictions on ‘‘systematic’’
activities would prevent the continuation and develop-
ment of interlibrary networks and other arrangements
involving the exchange of photocopies. After thorough
consideration, the Committee amended section 108(g)(2)
to add the following proviso:
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Provided, that nothing in this clause prevents a li-
brary or archives from participating in interlibrary
arrangements that do not have, as their purpose or
effect, that the library or archives receiving such
copies or phonorecords for distribution does so in
such aggregate quantities as to substitute for a sub-
scription to or purchase of such work.
In addition, the Committee added a new subsection

(i) to section 108 [this section], requiring the Register
of Copyrights, five years from the effective date of the
new Act and at five-year intervals thereafter, to report
to Congress upon ‘‘the extent to which this section has
achieved the intended statutory balancing of the rights
of creators, and the needs of users,’’ and to make appro-
priate legislative or other recommendations. As noted
in connection with section 107, the Committee also
amended section 504(c) in a way that would insulate li-
brarians from unwarranted liability for copyright in-
fringement; this amendment is discussed below.

The key phrases in the Committee’s amendment of
section 108(g)(2) are ‘‘aggregate quantities’’ and ‘‘sub-
stitute for a subscription to or purchase of’’ a work. To
be implemented effectively in practice, these provi-
sions will require the development and implementation
of more-or-less specific guidelines establishing criteria
to govern various situations.

The National Commission on New Technological Uses
of Copyrighted Works (CONTU) offered to provide good
offices in helping to develop these guidelines. This offer
was accepted and, although the final text of guidelines
has not yet been achieved, the Committee has reason to
hope that, within the next month, some agreement can
be reached on an initial set of guidelines covering prac-
tices under section 108(g)(2).

Works Excluded. Subsection (h) provides that the
rights of reproduction and distribution under this sec-
tion do not apply to a musical work, a pictorial, graph-
ic or sculptural work, or a motion picture or other
audiovisual work other than ‘‘an audiovisual work
dealing with news.’’ The latter term is intended as the
equivalent in meaning of the phrase ‘‘audiovisual news
program’’ in section 108(f)(3). The exclusions under sub-
section (h) do not apply to archival reproduction under
subsection (b), to replacement of damaged or lost cop-
ies or phonorecords under subsection (c), or to ‘‘pic-
torial or graphic works published as illustrations, dia-
grams, or similar adjuncts to works of which copies are
reproduced or distributed in accordance with sub-
sections (d) and (e).’’

Although subsection (h) generally removes musical,
graphic, and audiovisual works from the specific ex-
emptions of section 108, it is important to recognize
that the doctrine of fair use under section 107 remains
fully applicable to the photocopying or other reproduc-
tion of such works. In the case of music, for example,
it would be fair use for a scholar doing musicological
research to have a library supply a copy of a portion of
a score or to reproduce portions of a phonorecord of a
work. Nothing in section 108 impairs the applicability
of the fair use doctrine to a wide variety of situations
involving photocopying or other reproduction by a li-
brary of copyrighted material in its collections, where
the user requests the reproduction for legitimate schol-
arly or research purposes.

AMENDMENTS

1998—Subsec. (a). Pub. L. 105–304, § 404(1)(A), (B), in in-
troductory provisions, substituted ‘‘Except as other-
wise provided in this title and notwithstanding’’ for
‘‘Notwithstanding’’ and inserted ‘‘, except as provided
in subsections (b) and (c)’’ after ‘‘of a work’’.

Subsec. (a)(3). Pub. L. 105–304, § 404(1)(C), inserted be-
fore period at end ‘‘that appears on the copy or phono-
record that is reproduced under the provisions of this
section, or includes a legend stating that the work may
be protected by copyright if no such notice can be
found on the copy or phonorecord that is reproduced
under the provisions of this section’’.

Subsec. (b). Pub. L. 105–304, § 404(2), substituted ‘‘three
copies or phonorecords’’ for ‘‘a copy or phonorecord’’,

struck out ‘‘in facsimile form’’ after ‘‘duplicated’’, and
substituted ‘‘if—

‘‘(1) the copy or phonorecord reproduced is cur-
rently in the collections of the library or archives;
and

‘‘(2) any such copy or phonorecord that is repro-
duced in digital format is not otherwise distributed
in that format and is not made available to the public
in that format outside the premises of the library or
archives.’’

for ‘‘if the copy or phonorecord reproduced is currently
in the collections of the library or archives.’’

Subsec. (c). Pub. L. 105–304, § 404(3), substituted ‘‘three
copies or phonorecords’’ for ‘‘a copy or phonorecord’’,
struck out ‘‘in facsimile form’’ after ‘‘duplicated’’, in-
serted ‘‘or if the existing format in which the work is
stored has become obsolete,’’ after ‘‘stolen,’’, sub-
stituted ‘‘if—

‘‘(1) the library or archives has, after a reasonable
effort, determined that an unused replacement can-
not be obtained at a fair price; and

‘‘(2) any such copy or phonorecord that is repro-
duced in digital format is not made available to the
public in that format outside the premises of the li-
brary or archives in lawful possession of such copy.’’

for ‘‘if the library or archives has, after a reasonable ef-
fort, determined that an unused replacement cannot be
obtained at a fair price.’’, and inserted concluding pro-
visions.

Subsecs. (h), (i). Pub. L. 105–298 added subsec. (h) and
redesignated former subsec. (h) as (i).

1997—Subsec. (e). Pub. L. 105–80 substituted ‘‘fair
price’’ for ‘‘pair price’’ in introductory provisions.

1992—Subsec. (i). Pub. L. 102–307 struck out subsec.
(i), which read as follows: ‘‘Five years from the effec-
tive date of this Act, and at five-year intervals there-
after, the Register of Copyrights, after consulting with
representatives of authors, book and periodical publish-
ers, and other owners of copyrighted materials, and
with representatives of library users and librarians,
shall submit to the Congress a report setting forth the
extent to which this section has achieved the intended
statutory balancing of the rights of creators, and the
needs of users. The report should also describe any
problems that may have arisen, and present legislative
or other recommendations, if warranted.’’

EFFECTIVE DATE OF 1998 AMENDMENTS

Pub. L. 105–304, title IV, § 407, Oct. 28, 1998, 112 Stat.
2905, provided that: ‘‘Except as otherwise provided in
this title [enacting section 4001 of Title 28, Judiciary
and Judicial Procedure, amending this section, sections
112, 114, 701, and 801 to 803 of this title, section 5314 of
Title 5, Government Organization and Employees, and
section 3 of Title 35, Patents, and enacting provisions
set out as notes under sections 112 and 114 of this title],
this title and the amendments made by this title shall
take effect on the date of the enactment of this Act
[Oct. 28, 1998].’’

Pub. L. 105–298, title I, § 106, Oct. 27, 1998, 112 Stat.
2829, provided that: ‘‘This title [amending this section
and sections 203 and 301 to 304 of this title, enacting
provisions set out as a note under section 101 of this
title, and amending provisions set out as notes under
sections 101 and 304 of this title] and the amendments
made by this title shall take effect on the date of the
enactment of this Act [Oct. 27, 1998].’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 501, 511, 602
of this title; title 2 section 170; title 18 section 2319.

§ 109. Limitations on exclusive rights: Effect of
transfer of particular copy or phonorecord

(a) Notwithstanding the provisions of section
106(3), the owner of a particular copy or phono-
record lawfully made under this title, or any
person authorized by such owner, is entitled,
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without the authority of the copyright owner, to
sell or otherwise dispose of the possession of
that copy or phonorecord. Notwithstanding the
preceding sentence, copies or phonorecords of
works subject to restored copyright under sec-
tion 104A that are manufactured before the date
of restoration of copyright or, with respect to
reliance parties, before publication or service of
notice under section 104A(e), may be sold or
otherwise disposed of without the authorization
of the owner of the restored copyright for pur-
poses of direct or indirect commercial advan-
tage only during the 12-month period beginning
on—

(1) the date of the publication in the Federal
Register of the notice of intent filed with the
Copyright Office under section 104A(d)(2)(A),
or

(2) the date of the receipt of actual notice
served under section 104A(d)(2)(B),

whichever occurs first.
(b)(1)(A) Notwithstanding the provisions of

subsection (a), unless authorized by the owners
of copyright in the sound recording or the owner
of copyright in a computer program (including
any tape, disk, or other medium embodying such
program), and in the case of a sound recording
in the musical works embodied therein, neither
the owner of a particular phonorecord nor any
person in possession of a particular copy of a
computer program (including any tape, disk, or
other medium embodying such program), may,
for the purposes of direct or indirect commercial
advantage, dispose of, or authorize the disposal
of, the possession of that phonorecord or com-
puter program (including any tape, disk, or
other medium embodying such program) by
rental, lease, or lending, or by any other act or
practice in the nature of rental, lease, or lend-
ing. Nothing in the preceding sentence shall
apply to the rental, lease, or lending of a phono-
record for nonprofit purposes by a nonprofit li-
brary or nonprofit educational institution. The
transfer of possession of a lawfully made copy of
a computer program by a nonprofit educational
institution to another nonprofit educational in-
stitution or to faculty, staff, and students does
not constitute rental, lease, or lending for direct
or indirect commercial purposes under this sub-
section.

(B) This subsection does not apply to—
(i) a computer program which is embodied in

a machine or product and which cannot be
copied during the ordinary operation or use of
the machine or product; or

(ii) a computer program embodied in or used
in conjunction with a limited purpose com-
puter that is designed for playing video games
and may be designed for other purposes.

(C) Nothing in this subsection affects any pro-
vision of chapter 9 of this title.

(2)(A) Nothing in this subsection shall apply to
the lending of a computer program for nonprofit
purposes by a nonprofit library, if each copy of
a computer program which is lent by such li-
brary has affixed to the packaging containing
the program a warning of copyright in accord-
ance with requirements that the Register of
Copyrights shall prescribe by regulation.

(B) Not later than three years after the date of
the enactment of the Computer Software Rental

Amendments Act of 1990, and at such times
thereafter as the Register of Copyrights consid-
ers appropriate, the Register of Copyrights,
after consultation with representatives of copy-
right owners and librarians, shall submit to the
Congress a report stating whether this para-
graph has achieved its intended purpose of main-
taining the integrity of the copyright system
while providing nonprofit libraries the capabil-
ity to fulfill their function. Such report shall
advise the Congress as to any information or
recommendations that the Register of Copy-
rights considers necessary to carry out the pur-
poses of this subsection.

(3) Nothing in this subsection shall affect any
provision of the antitrust laws. For purposes of
the preceding sentence, ‘‘antitrust laws’’ has the
meaning given that term in the first section of
the Clayton Act and includes section 5 of the
Federal Trade Commission Act to the extent
that section relates to unfair methods of com-
petition.

(4) Any person who distributes a phonorecord
or a copy of a computer program (including any
tape, disk, or other medium embodying such
program) in violation of paragraph (1) is an in-
fringer of copyright under section 501 of this
title and is subject to the remedies set forth in
sections 502, 503, 504, 505, and 509. Such violation
shall not be a criminal offense under section 506
or cause such person to be subject to the crimi-
nal penalties set forth in section 2319 of title 18.

(c) Notwithstanding the provisions of section
106(5), the owner of a particular copy lawfully
made under this title, or any person authorized
by such owner, is entitled, without the author-
ity of the copyright owner, to display that copy
publicly, either directly or by the projection of
no more than one image at a time, to viewers
present at the place where the copy is located.

(d) The privileges prescribed by subsections (a)
and (c) do not, unless authorized by the copy-
right owner, extend to any person who has ac-
quired possession of the copy or phonorecord
from the copyright owner, by rental, lease, loan,
or otherwise, without acquiring ownership of it.

(e) Notwithstanding the provisions of sections
106(4) and 106(5), in the case of an electronic
audiovisual game intended for use in coin-oper-
ated equipment, the owner of a particular copy
of such a game lawfully made under this title, is
entitled, without the authority of the copyright
owner of the game, to publicly perform or dis-
play that game in coin-operated equipment, ex-
cept that this subsection shall not apply to any
work of authorship embodied in the audiovisual
game if the copyright owner of the electronic
audiovisual game is not also the copyright
owner of the work of authorship.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2548; Pub. L. 98–450, § 2, Oct. 4, 1984, 98 Stat. 1727;
Pub. L. 100–617, § 2, Nov. 5, 1988, 102 Stat. 3194;
Pub. L. 101–650, title VIII, §§ 802, 803, Dec. 1, 1990,
104 Stat. 5134, 5135; Pub. L. 103–465, title V,
§ 514(b), Dec. 8, 1994, 108 Stat. 4981; Pub. L. 105–80,
§ 12(a)(5), Nov. 13, 1997, 111 Stat. 1534.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Effect on Further Disposition of Copy or Phono-
record. Section 109(a) restates and confirms the prin-
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ciple that, where the copyright owner has transferred
ownership of a particular copy or phonorecord of a
work, the person to whom the copy or phonorecord is
transferred is entitled to dispose of it by sale, rental, or
any other means. Under this principle, which has been
established by the court decisions and section 27 of the
present law [section 27 of former title 17], the copyright
owner’s exclusive right of public distribution would
have no effect upon anyone who owns ‘‘a particular
copy or phonorecord lawfully made under this title’’
and who wishes to transfer it to someone else or to de-
stroy it.

Thus, for example, the outright sale of an authorized
copy of a book frees it from any copyright control over
its resale price or other conditions of its future disposi-
tion. A library that has acquired ownership of a copy is
entitled to lend it under any conditions it chooses to
impose. This does not mean that conditions on future
disposition of copies or phonorecords, imposed by a
contract between their buyer and seller, would be unen-
forceable between the parties as a breach of contract,
but it does mean that they could not be enforced by an
action for infringement of copyright. Under section 202
however, the owner of the physical copy or phonorecord
cannot reproduce or perform the copyrighted work pub-
licly without the copyright owner’s consent.

To come within the scope of section 109(a), a copy or
phonorecord must have been ‘‘lawfully made under this
title,’’ though not necessarily with the copyright own-
er’s authorization. For example, any resale of an ille-
gally ‘‘pirated’’ phonorecord would be an infringement,
but the disposition of a phonorecord legally made under
the compulsory licensing provisions of section 115
would not.

Effect on Display of Copy. Subsection (b) of section
109 deals with the scope of the copyright owner’s exclu-
sive right to control the public display of a particular
‘‘copy’’ of a work (including the original or prototype
copy in which the work was first fixed). Assuming, for
example, that a painter has sold the only copy of an
original work of art without restrictions, would it be
possible for him to restrain the new owner from dis-
playing it publicly in galleries, shop windows, on a pro-
jector, or on television?

Section 109(b) adopts the general principle that the
lawful owner of a copy of a work should be able to put
his copy on public display without the consent of the
copyright owner. As in cases arising under section
109(a), this does not mean that contractual restrictions
on display between a buyer and seller would be unen-
forceable as a matter of contract law.

The exclusive right of public display granted by sec-
tion 106(5) would not apply where the owner of a copy
wishes to show it directly to the public, as in a gallery
or display case, or indirectly, as through an opaque
projector. Where the copy itself is intended for projec-
tion, as in the case of a photographic slide, negative, or
transparency, the public projection of a single image
would be permitted as long as the viewers are ‘‘present
at the place where the copy is located.’’

On the other hand, section 109(b) takes account of the
potentialities of the new communications media, nota-
bly television, cable and optical transmission devices,
and information storage and retrieval devices, for re-
placing printed copies with visual images. First of all,
the public display of an image of a copyrighted work
would not be exempted from copyright control if the
copy from which the image was derived were outside
the presence of the viewers. In other words, the display
of a visual image of a copyrighted work would be an in-
fringement if the image were transmitted by any meth-
od (by closed or open circuit television, for example, or
by a computer system) from one place to members of
the public located elsewhere.

Moreover, the exemption would extend only to public
displays that are made ‘‘either directly or by the pro-
jection of no more than one image at a time.’’ Thus,
even where the copy and the viewers are located at the
same place, the simultaneous projection of multiple
images of the work would not be exempted. For exam-

ple, where each person in a lecture hall is supplied with
a separate viewing apparatus, the copyright owner’s
permission would generally be required in order to
project an image of a work on each individual screen at
the same time.

The committee’s intention is to preserve the tradi-
tional privilege of the owner of a copy to display it di-
rectly, but to place reasonable restrictions on the abil-
ity to display it indirectly in such a way that the copy-
right owner’s market for reproduction and distribution
of copies would be affected. Unless it constitutes a fair
use under section 107, or unless one of the special provi-
sions of section 110 or 111 is applicable, projection of
more than one image at a time, or transmission of an
image to the public over television or other commu-
nication channels, would be an infringement for the
same reasons that reproduction in copies would be. The
concept of ‘‘the place where the copy is located’’ is gen-
erally intended to refer to a situation in which the
viewers are present in the same physical surroundings
as the copy, even though they cannot see the copy di-
rectly.

Effect of Mere Possession of Copy or Phonorecord.
Subsection (c) of section 109 qualifies the privileges
specified in subsections (a) and (b) by making clear
that they do not apply to someone who merely pos-
sesses a copy or phonorecord without having acquired
ownership of it. Acquisition of an object embodying a
copyrighted work by rental, lease, loan, or bailment
carries with it no privilege to dispose of the copy under
section 109(a) or to display it publicly under section
109(b). To cite a familiar example, a person who has
rented a print of a motion picture from the copyright
owner would have no right to rent it to someone else
without the owner’s permission.

Burden of Proof in Infringement Actions. During the
course of its deliberations on this section, the Commit-
tee’s attention was directed to a recent court decision
holding that the plaintiff in an infringement action had
the burden of establishing that the allegedly infringing
copies in the defendant’s possession were not lawfully
made or acquired under section 27 of the present law
[section 27 of former title 17]. American International
Pictures, Inc. v. Foreman, 400 F.Supp. 928 (S.D.Alabama
1975). The Committee believes that the court’s decision,
if followed, would place a virtually impossible burden
on copyright owners. The decision is also inconsistent
with the established legal principle that the burden of
proof should not be placed upon a litigant to establish
facts particularly within the knowledge of his adver-
sary. The defendant in such actions clearly has the par-
ticular knowledge of how possession of the particular
copy was acquired, and should have the burden of pro-
viding this evidence to the court. It is the intent of the
Committee, therefore, that in an action to determine
whether a defendant is entitled to the privilege estab-
lished by section 109(a) and (b), the burden of proving
whether a particular copy was lawfully made or ac-
quired should rest on the defendant.

REFERENCES IN TEXT

The date of the enactment of the Computer Software
Rental Amendments Act of 1990, referred to in subsec.
(b)(2)(B), is the date of enactment of Pub. L. 101–650,
which was approved Dec. 1, 1990.

The first section of the Clayton Act, referred to in
subsec. (b)(3), is classified to section 12 of Title 15, Com-
merce and Trade.

Section 5 of the Federal Trade Commission Act, re-
ferred to in subsec. (b)(3), is classified to section 45 of
Title 15.

AMENDMENTS

1997—Subsec. (b)(2)(B). Pub. L. 105–80 substituted
‘‘Register of Copyrights considers appropriate’’ for
‘‘Register of Copyright considers appropriate’’.

1994—Subsec. (a). Pub. L. 103–465 inserted at end
‘‘Notwithstanding the preceding sentence, copies or
phonorecords of works subject to restored copyright
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under section 104A that are manufactured before the
date of restoration of copyright or, with respect to reli-
ance parties, before publication or service of notice
under section 104A(e), may be sold or otherwise dis-
posed of without the authorization of the owner of the
restored copyright for purposes of direct or indirect
commercial advantage only during the 12-month period
beginning on—

‘‘(1) the date of the publication in the Federal Reg-
ister of the notice of intent filed with the Copyright
Office under section 104A(d)(2)(A), or

‘‘(2) the date of the receipt of actual notice served
under section 104A(d)(2)(B),

whichever occurs first.’’
1990—Subsec. (b)(1). Pub. L. 101–650, § 802(2), added par.

(1) and struck out former par. (1) which read as follows:
‘‘Notwithstanding the provisions of subsection (a), un-
less authorized by the owners of copyright in the sound
recording and in the musical works embodied therein,
the owner of a particular phonorecord may not, for pur-
poses of direct or indirect commercial advantage, dis-
pose of, or authorize the disposal of, the possession of
that phonorecord by rental, lease, or lending, or by any
other act or practice in the nature of rental, lease, or
lending. Nothing in the preceding sentence shall apply
to the rental, lease, or lending of a phonorecord for
nonprofit purposes by a nonprofit library or nonprofit
educational institution.’’

Subsec. (b)(2), (3). Pub. L. 101–650, § 802(1), (2), added
par. (2) and redesignated former pars. (2) and (3) as (3)
and (4), respectively.

Subsec. (b)(4). Pub. L. 101–650, § 802(3), added par. (4)
and struck out former par. (4) which read as follows:
‘‘Any person who distributes a phonorecord in violation
of clause (1) is an infringer of copyright under section
501 of this title and is subject to the remedies set forth
in sections 502, 503, 504, 505, and 509. Such violation
shall not be a criminal offense under section 506 or
cause such person to be subject to the criminal pen-
alties set forth in section 2319 of title 18.’’

Pub. L. 101–650, § 802(1), redesignated par. (3) as (4).
Subsec. (e). Pub. L. 101–650, § 803, added subsec. (e).
1988—Subsec. (d). Pub. L. 100–617 substituted ‘‘(a) and

(c)’’ for ‘‘(a) and (b)’’ and ‘‘copyright’’ for ‘‘coyright’’.
1984—Subsecs. (b) to (d). Pub. L. 98–450 added subsec.

(b) and redesignated existing subsecs. (b) and (c) as (c)
and (d), respectively.

EFFECTIVE DATE OF 1990 AMENDMENT

Section 804 of title VIII of Pub. L. 101–650, as amended
by Pub. L. 103–465, title V, § 511, Dec. 8, 1994, 108 Stat.
4974, provided that:

‘‘(a) IN GENERAL.—Subject to subsection (b), this title
[amending this section and enacting provisions set out
as notes under sections 101 and 205 of this title] and the
amendments made in section 802 [amending this sec-
tion] shall take effect on the date of the enactment of
this Act [Dec. 1, 1990]. The amendment made by section
803 [amending this section] shall take effect one year
after such date of enactment.

‘‘(b) PROSPECTIVE APPLICATION.—Section 109(b) of
title 17, United States Code, as amended by section 802
of this Act, shall not affect the right of a person in pos-
session of a particular copy of a computer program,
who acquired such copy before the date of the enact-
ment of this Act [Dec. 1, 1990], to dispose of the posses-
sion of that copy on or after such date of enactment in
any manner permitted by section 109 of title 17, United
States Code, as in effect on the day before such date of
enactment.

‘‘(c) TERMINATION.—The amendments made by section
803 shall not apply to public performances or displays
that occur on or after October 1, 1995.’’

EFFECTIVE DATE OF 1984 AMENDMENT

Section 4 of Pub. L. 98–450, as amended by Pub. L.
100–617, § 1, Nov. 5, 1988, 102 Stat. 3194; Pub. L. 103–182,
title III, § 332, Dec. 8, 1993, 107 Stat. 2114, provided that:

‘‘(a) The amendments made by this Act [amending
this section and section 115 of this title and enacting

provisions set out as a note under section 101 of this
title] shall take effect on the date of the enactment of
this Act [Oct. 4, 1984].

‘‘(b) The provisions of section 109(b) of title 17, United
States Code, as added by section 2 of this Act, shall not
affect the right of an owner of a particular phonorecord
of a sound recording, who acquired such ownership be-
fore the date of the enactment of this Act [Oct. 4, 1984],
to dispose of the possession of that particular phono-
record on or after such date of enactment in any man-
ner permitted by section 109 of title 17, United States
Code, as in effect on the day before the date of the en-
actment of this Act.’’

[Amendment by Pub. L. 103–182 to section 4 of Pub. L.
98–450, set out above, effective on the date the North
American Free Trade Agreement enters into force with
respect to the United States [Jan. 1, 1994], see section
335 of Pub. L. 103–182, set out as an Effective Date of
1993 Amendment note under section 1052 of Title 15,
Commerce and Trade.]

EVALUATION OF IMPACT OF COPYRIGHT LAW AND
AMENDMENTS ON ELECTRONIC COMMERCE AND TECH-
NOLOGICAL DEVELOPMENT

Pub. L. 105–304, title I, § 104, Oct. 28, 1998, 112 Stat.
2876, provided that:

‘‘(a) EVALUATION BY THE REGISTER OF COPYRIGHTS AND
THE ASSISTANT SECRETARY FOR COMMUNICATIONS AND IN-
FORMATION.—The Register of Copyrights and the Assist-
ant Secretary for Communications and Information of
the Department of Commerce shall jointly evaluate—

‘‘(1) the effects of the amendments made by this
title [enacting chapter 12 of this title and amending
sections 101, 104, 104A, 411, and 507 of this title] and
the development of electronic commerce and associ-
ated technology on the operation of sections 109 and
117 of title 17, United States Code; and

‘‘(2) the relationship between existing and emergent
technology and the operation of sections 109 and 117
of title 17, United States Code.
‘‘(b) REPORT TO CONGRESS.—The Register of Copy-

rights and the Assistant Secretary for Communications
and Information of the Department of Commerce shall,
not later than 24 months after the date of the enact-
ment of this Act [Oct. 28, 1998], submit to the Congress
a joint report on the evaluation conducted under sub-
section (a), including any legislative recommendations
the Register and the Assistant Secretary may have.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 104A, 106, 501,
511 of this title; title 18 section 2319.

§ 110. Limitations on exclusive rights: Exemption
of certain performances and displays

Notwithstanding the provisions of section 106,
the following are not infringements of copy-
right:

(1) performance or display of a work by in-
structors or pupils in the course of face-to-face
teaching activities of a nonprofit educational
institution, in a classroom or similar place de-
voted to instruction, unless, in the case of a
motion picture or other audiovisual work, the
performance, or the display of individual im-
ages, is given by means of a copy that was not
lawfully made under this title, and that the
person responsible for the performance knew
or had reason to believe was not lawfully
made;

(2) except with respect to a work produced or
marketed primarily for performance or display
as part of mediated instructional activities
transmitted via digital networks, or a per-
formance or display that is given by means of
a copy or phonorecord that is not lawfully
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made and acquired under this title, and the
transmitting government body or accredited
nonprofit educational institution knew or had
reason to believe was not lawfully made and
acquired, the performance of a nondramatic
literary or musical work or reasonable and
limited portions of any other work, or display
of a work in an amount comparable to that
which is typically displayed in the course of a
live classroom session, by or in the course of
a transmission, if—

(A) the performance or display is made by,
at the direction of, or under the actual su-
pervision of an instructor as an integral part
of a class session offered as a regular part of
the systematic mediated instructional ac-
tivities of a governmental body or an accred-
ited nonprofit educational institution;

(B) the performance or display is directly
related and of material assistance to the
teaching content of the transmission;

(C) the transmission is made solely for,
and, to the extent technologically feasible,
the reception of such transmission is limited
to—

(i) students officially enrolled in the
course for which the transmission is made;
or

(ii) officers or employees of govern-
mental bodies as a part of their official du-
ties or employment; and

(D) the transmitting body or institution—
(i) institutes policies regarding copy-

right, provides informational materials to
faculty, students, and relevant staff mem-
bers that accurately describe, and promote
compliance with, the laws of the United
States relating to copyright, and provides
notice to students that materials used in
connection with the course may be subject
to copyright protection; and

(ii) in the case of digital transmissions—
(I) applies technological measures that

reasonably prevent—
(aa) retention of the work in acces-

sible form by recipients of the trans-
mission from the transmitting body or
institution for longer than the class
session; and

(bb) unauthorized further dissemina-
tion of the work in accessible form by
such recipients to others; and

(II) does not engage in conduct that
could reasonably be expected to interfere
with technological measures used by
copyright owners to prevent such reten-
tion or unauthorized further dissemina-
tion;

(3) performance of a nondramatic literary or
musical work or of a dramatico-musical work
of a religious nature, or display of a work, in
the course of services at a place of worship or
other religious assembly;

(4) performance of a nondramatic literary or
musical work otherwise than in a trans-
mission to the public, without any purpose of
direct or indirect commercial advantage and
without payment of any fee or other com-
pensation for the performance to any of its
performers, promoters, or organizers, if—

(A) there is no direct or indirect admission
charge; or

(B) the proceeds, after deducting the rea-
sonable costs of producing the performance,
are used exclusively for educational, reli-
gious, or charitable purposes and not for pri-
vate financial gain, except where the copy-
right owner has served notice of objection to
the performance under the following condi-
tions:

(i) the notice shall be in writing and
signed by the copyright owner or such
owner’s duly authorized agent; and

(ii) the notice shall be served on the per-
son responsible for the performance at
least seven days before the date of the per-
formance, and shall state the reasons for
the objection; and

(iii) the notice shall comply, in form,
content, and manner of service, with re-
quirements that the Register of Copy-
rights shall prescribe by regulation;

(5)(A) except as provided in subparagraph
(B), communication of a transmission embody-
ing a performance or display of a work by the
public reception of the transmission on a sin-
gle receiving apparatus of a kind commonly
used in private homes, unless—

(i) a direct charge is made to see or hear
the transmission; or

(ii) the transmission thus received is fur-
ther transmitted to the public;

(B) communication by an establishment of a
transmission or retransmission embodying a
performance or display of a nondramatic musi-
cal work intended to be received by the gen-
eral public, originated by a radio or television
broadcast station licensed as such by the Fed-
eral Communications Commission, or, if an
audiovisual transmission, by a cable system or
satellite carrier, if—

(i) in the case of an establishment other
than a food service or drinking establish-
ment, either the establishment in which the
communication occurs has less than 2,000
gross square feet of space (excluding space
used for customer parking and for no other
purpose), or the establishment in which the
communication occurs has 2,000 or more
gross square feet of space (excluding space
used for customer parking and for no other
purpose) and—

(I) if the performance is by audio means
only, the performance is communicated by
means of a total of not more than 6 loud-
speakers, of which not more than 4 loud-
speakers are located in any 1 room or ad-
joining outdoor space; or

(II) if the performance or display is by
audiovisual means, any visual portion of
the performance or display is commu-
nicated by means of a total of not more
than 4 audiovisual devices, of which not
more than 1 audiovisual device is located
in any 1 room, and no such audiovisual de-
vice has a diagonal screen size greater
than 55 inches, and any audio portion of
the performance or display is commu-
nicated by means of a total of not more
than 6 loudspeakers, of which not more
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than 4 loudspeakers are located in any 1
room or adjoining outdoor space;

(ii) in the case of a food service or drinking
establishment, either the establishment in
which the communication occurs has less
than 3,750 gross square feet of space (exclud-
ing space used for customer parking and for
no other purpose), or the establishment in
which the communication occurs has 3,750
gross square feet of space or more (excluding
space used for customer parking and for no
other purpose) and—

(I) if the performance is by audio means
only, the performance is communicated by
means of a total of not more than 6 loud-
speakers, of which not more than 4 loud-
speakers are located in any 1 room or ad-
joining outdoor space; or

(II) if the performance or display is by
audiovisual means, any visual portion of
the performance or display is commu-
nicated by means of a total of not more
than 4 audiovisual devices, of which not
more than one audiovisual device is lo-
cated in any 1 room, and no such audio-
visual device has a diagonal screen size
greater than 55 inches, and any audio por-
tion of the performance or display is com-
municated by means of a total of not more
than 6 loudspeakers, of which not more
than 4 loudspeakers are located in any 1
room or adjoining outdoor space;

(iii) no direct charge is made to see or hear
the transmission or retransmission;

(iv) the transmission or retransmission is
not further transmitted beyond the estab-
lishment where it is received; and

(v) the transmission or retransmission is
licensed by the copyright owner of the work
so publicly performed or displayed;

(6) performance of a nondramatic musical
work by a governmental body or a nonprofit
agricultural or horticultural organization, in
the course of an annual agricultural or horti-
cultural fair or exhibition conducted by such
body or organization; the exemption provided
by this clause shall extend to any liability for
copyright infringement that would otherwise
be imposed on such body or organization,
under doctrines of vicarious liability or relat-
ed infringement, for a performance by a
concessionnaire, business establishment, or
other person at such fair or exhibition, but
shall not excuse any such person from liability
for the performance;

(7) performance of a nondramatic musical
work by a vending establishment open to the
public at large without any direct or indirect
admission charge, where the sole purpose of
the performance is to promote the retail sale
of copies or phonorecords of the work, or of
the audiovisual or other devices utilized in
such performance, and the performance is not
transmitted beyond the place where the estab-
lishment is located and is within the imme-
diate area where the sale is occurring;

(8) performance of a nondramatic literary
work, by or in the course of a transmission
specifically designed for and primarily di-
rected to blind or other handicapped persons

who are unable to read normal printed mate-
rial as a result of their handicap, or deaf or
other handicapped persons who are unable to
hear the aural signals accompanying a trans-
mission of visual signals, if the performance is
made without any purpose of direct or indirect
commercial advantage and its transmission is
made through the facilities of: (i) a govern-
mental body; or (ii) a noncommercial edu-
cational broadcast station (as defined in sec-
tion 397 of title 47); or (iii) a radio subcarrier
authorization (as defined in 47 CFR
73.293–73.295 and 73.593–73.595); or (iv) a cable
system (as defined in section 111(f));

(9) performance on a single occasion of a dra-
matic literary work published at least ten
years before the date of the performance, by or
in the course of a transmission specifically de-
signed for and primarily directed to blind or
other handicapped persons who are unable to
read normal printed material as a result of
their handicap, if the performance is made
without any purpose of direct or indirect com-
mercial advantage and its transmission is
made through the facilities of a radio subcar-
rier authorization referred to in clause (8)(iii),
Provided, That the provisions of this clause
shall not be applicable to more than one per-
formance of the same work by the same per-
formers or under the auspices of the same or-
ganization; and

(10) notwithstanding paragraph (4), the fol-
lowing is not an infringement of copyright:
performance of a nondramatic literary or mu-
sical work in the course of a social function
which is organized and promoted by a non-
profit veterans’ organization or a nonprofit
fraternal organization to which the general
public is not invited, but not including the in-
vitees of the organizations, if the proceeds
from the performance, after deducting the rea-
sonable costs of producing the performance,
are used exclusively for charitable purposes
and not for financial gain. For purposes of this
section the social functions of any college or
university fraternity or sorority shall not be
included unless the social function is held
solely to raise funds for a specific charitable
purpose.

The exemptions provided under paragraph (5)
shall not be taken into account in any adminis-
trative, judicial, or other governmental proceed-
ing to set or adjust the royalties payable to
copyright owners for the public performance or
display of their works. Royalties payable to
copyright owners for any public performance or
display of their works other than such perform-
ances or displays as are exempted under para-
graph (5) shall not be diminished in any respect
as a result of such exemption.

In paragraph (2), the term ‘‘mediated in-
structional activities’’ with respect to the per-
formance or display of a work by digital trans-
mission under this section refers to activities
that use such work as an integral part of the
class experience, controlled by or under the
actual supervision of the instructor and analo-
gous to the type of performance or display
that would take place in a live classroom set-
ting. The term does not refer to activities that
use, in 1 or more class sessions of a single
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course, such works as textbooks, course packs,
or other material in any media, copies or
phonorecords of which are typically purchased
or acquired by the students in higher edu-
cation for their independent use and retention
or are typically purchased or acquired for ele-
mentary and secondary students for their pos-
session and independent use.

For purposes of paragraph (2), accredita-
tion—

(A) with respect to an institution provid-
ing post-secondary education, shall be as de-
termined by a regional or national accredit-
ing agency recognized by the Council on
Higher Education Accreditation or the
United States Department of Education; and

(B) with respect to an institution provid-
ing elementary or secondary education,
shall be as recognized by the applicable state
certification or licensing procedures.

For purposes of paragraph (2), no govern-
mental body or accredited nonprofit edu-
cational institution shall be liable for in-
fringement by reason of the transient or tem-
porary storage of material carried out through
the automatic technical process of a digital
transmission of the performance or display of
that material as authorized under paragraph
(2). No such material stored on the system or
network controlled or operated by the trans-
mitting body or institution under this para-
graph shall be maintained on such system or
network in a manner ordinarily accessible to
anyone other than anticipated recipients. No
such copy shall be maintained on the system
or network in a manner ordinarily accessible
to such anticipated recipients for a longer pe-
riod than is reasonably necessary to facilitate
the transmissions for which it was made.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2549; Pub. L. 97–366, § 3, Oct. 25, 1982, 96 Stat. 1759;
Pub. L. 105–80, § 12(a)(6), Nov. 13, 1997, 111 Stat.
1534; Pub. L. 105–298, title II, § 202, Oct. 27, 1998,
112 Stat. 2830; Pub. L. 106–44, § 1(a), Aug. 5, 1999,
113 Stat. 221; Pub. L. 107–273, div. C, title III,
§§ 13210(6), 13301(b), Nov. 2, 2002, 116 Stat. 1909,
1910.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Clauses (1) through (4) of section 110 deal with per-
formances and exhibitions that are now generally ex-
empt under the ‘‘for profit’’ limitation or other provi-
sions of the copyright law, and that are specifically ex-
empted from copyright liability under this legislation.
Clauses (1) and (2) between them are intended to cover
all of the various methods by which performances or
displays in the course of systematic instruction take
place.

Face-to-Face Teaching Activities. Clause (1) of section
110 is generally intended to set out the conditions
under which performances or displays, in the course of
instructional activities other than educational broad-
casting, are to be exempted from copyright control.
The clause covers all types of copyrighted works, and
exempts their performance or display ‘‘by instructors
or pupils in the course of face-to-face teaching activi-
ties of a nonprofit educational institution,’’ where the
activities take place ‘‘in a classroom or similar place
devoted to instruction.’’

There appears to be no need for a statutory definition
of ‘‘face-to-face’’ teaching activities to clarify the

scope of the provision. ‘‘Face-to-face teaching activi-
ties’’ under clause (1) embrace instructional perform-
ances and displays that are not ‘‘transmitted.’’ The
concept does not require that the teacher and students
be able to see each other, although it does require their
simultaneous presence in the same general place. Use
of the phrase ‘‘in the course of face-to-face teaching ac-
tivities’’ is intended to exclude broadcasting or other
transmissions from an outside location into class-
rooms, whether radio or television and whether open or
closed circuit. However, as long as the instructor and
pupils are in the same building or general area, the ex-
emption would extend to the use of devices for amplify-
ing or reproducing sound and for projecting visual im-
ages. The ‘‘teaching activities’’ exempted by the clause
encompass systematic instruction of a very wide vari-
ety of subjects, but they do not include performances
or displays, whatever their cultural value or intellec-
tual appeal, that are given for the recreation or enter-
tainment of any part of their audience.

Works Affected.—Since there is no limitation on the
types of works covered by the exemption, teachers or
students would be free to perform or display anything
in class as long as the other conditions of the clause
are met. They could read aloud from copyrighted text
material, act out a drama, play or sing a musical work,
perform a motion picture or filmstrip, or display text
or pictorial material to the class by means of a projec-
tor. However, nothing in this provision is intended to
sanction the unauthorized reproduction of copies or
phonorecords for the purpose of classroom performance
or display, and the clause contains a special exception
dealing with performances from unlawfully made cop-
ies of motion pictures and other audiovisual works, to
be discussed below.

Instructors or Pupils.—To come within clause (1), the
performance or display must be ‘‘by instructors or pu-
pils,’’ thus ruling out performances by actors, singers,
or instrumentalists brought in from outside the school
to put on a program. However, the term ‘‘instructors’’
would be broad enough to include guest lecturers if
their instructional activities remain confined to class-
room situations. In general, the term ‘‘pupils’’ refers to
the enrolled members of a class.

Nonprofit Educational Institution.—Clause (1) makes
clear that it applies only to the teaching activities ‘‘of
a nonprofit educational institution,’’ thus excluding
from the exemption performances or displays in profit-
making institutions such as dance studios and lan-
guage schools.

Classroom or Similar Place.—The teaching activities
exempted by the clause must take place ‘‘in a class-
room or similar place devoted to instruction.’’ For ex-
ample, performances in an auditorium or stadium dur-
ing a school assembly, graduation ceremony, class
play, or sporting event, where the audience is not con-
fined to the members of a particular class, would fall
outside the scope of clause (1), although in some cases
they might be exempted by clause (4) of section 110.
The ‘‘similar place’’ referred to in clause (1) is a place
which is ‘‘devoted to instruction’’ in the same way a
classroom is; common examples would include a studio,
a workshop, a gymnasium, a training field, a library,
the stage of an auditorium, or the auditorium itself, if
it is actually used as a classroom for systematic in-
structional activities.

Motion Pictures and Other Audiovisual Works.—The
final provision of clause (1) deals with the special prob-
lem of performances from unlawfully-made copies of
motion pictures and other audiovisual works. The ex-
emption is lost where the copy being used for a class-
room performance was ‘‘not lawfully made under this
title’’ and the person responsible for the performance
knew or had reason to suspect as much. This special ex-
ception to the exemption would not apply to perform-
ances from lawfully-made copies, even if the copies
were acquired from someone who had stolen or con-
verted them, or if the performances were in violation of
an agreement. However, though the performance would
be exempt under section 110(1) in such cases, the copy-
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right owner might have a cause of action against the
unauthorized distributor under section 106(3), or
against the person responsible for the performance, for
breach of contract.

Projection Devices.—As long as there is no trans-
mission beyond the place where the copy is located,
both section 109(b) and section 110(1) would permit the
classroom display of a work by means of any sort of
projection device or process.

Instructional Broadcasting. Works Affected.—The ex-
emption for instructional broadcasting provided by sec-
tion 110(2) would apply only to ‘‘performance of a non-
dramatic literary or musical work or display of a
work.’’ Thus, the copyright owner’s permission would
be required for the performance on educational tele-
vision or radio of a dramatic work, of a dramatico-mu-
sical work such as an opera or musical comedy, or of a
motion picture. Since, as already explained, audio-
visual works such as filmstrips are equated with mo-
tion pictures, their sequential showing would be re-
garded as a performance rather than a display and
would not be exempt under section 110(2). The clause is
not intended to limit in any way the copyright owner’s
exclusive right to make dramatizations, adaptations,
or other derivative works under section 106(2). Thus, for
example, a performer could read a nondramatic literary
work aloud under section 110(2), but the copyright own-
er’s permission would be required for him to act it out
in dramatic form.

Systematic Instructional Activities.—Under section
110(2) a transmission must meet three specified condi-
tions in order to be exempted from copyright liability.
The first of these, as provided by subclause (A), is that
the performance or display must be ‘‘a regular part of
the systematic instructional activities of a govern-
mental body or a nonprofit educational institution.’’
The concept of ‘‘systematic instructional activities’’ is
intended as the general equivalent of ‘‘curriculums,’’
but it could be broader in a case such as that of an in-
stitution using systematic teaching methods not relat-
ed to specific course work. A transmission would be a
regular part of these activities if it is in accordance
with the pattern of teaching established by the govern-
mental body or institution. The use of commercial fa-
cilities, such as those of a cable service, to transmit
the performance or display, would not affect the ex-
emption as long as the actual performance or display
was for nonprofit purposes.

Content of Transmission.—Subclause (B) requires that
the performance or display be directly related and of
material assistance to the teaching content of the
transmission.

Intended Recipients.—Subclause (C) requires that the
transmission is made primarily for:

(i) Reception in classrooms or similar places nor-
mally devoted to instruction, or

(ii) Reception by persons to whom the transmission
is directed because their disabilities or other special
circumstances prevent their attendance in class-
rooms or similar places normally devoted to instruc-
tion, or

(iii) Reception by officers or employees of govern-
mental bodies as a part of their official duties or em-
ployment.
In all three cases, the instructional transmission

need only be made ‘‘primarily’’ rather than ‘‘solely’’ to
the specified recipients to be exempt. Thus, the trans-
mission could still be exempt even though it is capable
of reception by the public at large. Conversely, it would
not be regarded as made ‘‘primarily’’ for one of the re-
quired groups of recipients if the principal purpose be-
hind the transmission is reception by the public at
large, even if it is cast in the form of instruction and
is also received in classrooms. Factors to consider in
determining the ‘‘primary’’ purpose of a program would
include its subject matter, content, and the time of its
transmission.

Paragraph (i) of subclause (C) generally covers what
are known as ‘‘in-school’’ broadcasts, whether open- or
closed-circuit. The reference to ‘‘classrooms or similar

places’’ here is intended to have the same meaning as
that of the phrase as used in section 110(1). The exemp-
tion in paragraph (ii) is intended to exempt trans-
missions providing systematic instruction to individ-
uals who cannot be reached in classrooms because of
‘‘their disabilities or other special circumstances.’’ Ac-
cordingly, the exemption is confined to instructional
broadcasting that is an adjunct to the actual classwork
of nonprofit schools or is primarily for people who can-
not be brought together in classrooms such as pre-
school children, displaced workers, illiterates, and
shut-ins.

There has been some question as to whether or not
the language in this section of the bill is intended to
include instructional television college credit courses.
These telecourses are aimed at undergraduate and
graduate students in earnest pursuit of higher edu-
cational degrees who are unable to attend daytime
classes because of daytime employment, distance from
campus, or some other intervening reason. So long as
these broadcasts are aimed at regularly enrolled stu-
dents and conducted by recognized higher educational
institutions, the committee believes that they are
clearly within the language of section 110(2)(C)(ii). Like
night school and correspondence courses before them,
these telecourses are fast becoming a valuable adjunct
of the normal college curriculum.

The third exemption in subclause (C) is intended to
permit the use of copyrighted material, in accordance
with the other conditions of section 110(2), in the
course of instructional transmissions for Government
personnel who are receiving training ‘‘as a part of their
official duties or employment.’’

Religious Services. The exemption in clause (3) of sec-
tion 110 covers performances of a nondramatic literary
or musical work, and also performances ‘‘of dramatico-
musical works of a religious nature’’; in addition, it ex-
tends to displays of works of all kinds. The exemption
applies where the performance or display is ‘‘in the
course of services at a place of worship or other reli-
gious assembly.’’ The scope of the clause does not cover
the sequential showing of motion pictures and other
audiovisual works.

The exemption, which to some extent has its counter-
part in sections 1 and 104 of the present law [sections
1 and 104 of former title 17], applies to dramatico-musi-
cal works ‘‘of a religious nature.’’ The purpose here is
to exempt certain performances of sacred music that
might be regarded as ‘‘dramatic’’ in nature, such as
oratorios, cantatas, musical settings of the mass, cho-
ral services, and the like. The exemption is not in-
tended to cover performances of secular operas, musi-
cal plays, motion pictures, and the like, even if they
have an underlying religious or philosophical theme
and take place ‘‘in the course of [religious] services.’’

To be exempted under section 110(3) a performance or
display must be ‘‘in the course of services,’’ thus ex-
cluding activities at a place of worship that are for so-
cial, educational, fund raising, or entertainment pur-
poses. Some performances of these kinds could be cov-
ered by the exemption in section 110(4), discussed next.
Since the performance or display must also occur ‘‘at
a place of worship or other religious assembly,’’ the ex-
emption would not extend to religious broadcasts or
other transmissions to the public at large, even where
the transmissions were sent from the place of worship.
On the other hand, as long as services are being con-
ducted before a religious gathering, the exemption
would apply if they were conducted in places such as
auditoriums, outdoor theaters, and the like.

Certain Other Nonprofit Performances. In addition to
the educational and religious exemptions provided by
clauses (1) through (3) of section 110, clause (4) contains
a general exception to the exclusive right of public per-
formance that would cover some, though not all, of the
same ground as the present ‘‘for profit’’ limitation.

Scope of Exemption.—The exemption in clause (4) ap-
plies to the same general activities and subject matter
as those covered by the ‘‘for profit’’ limitation today:
public performances of nondramatic literary and musi-
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cal works. However, the exemption would be limited to
public performances given directly in the presence of
an audience whether by means of living performers, the
playing of phonorecords, or the operation of a receiving
apparatus, and would not include a ‘‘transmission to
the public.’’ Unlike the clauses (1) through (3) and (5) of
section 110, but like clauses (6) through (8), clause (4)
applies only to performing rights in certain works, and
does not affect the exclusive right to display a work in
public.

No Profit Motive.—In addition to the other conditions
specified by the clause, the performance must be ‘‘with-
out any purpose of direct or indirect commercial ad-
vantage.’’ This provision expressly adopts the principle
established by the court decisions construing the ‘‘for
profit’’ limitation: that public performances given or
sponsored in connection with any commercial or profit-
making enterprises are subject to the exclusive rights
of the copyright owner even though the public is not
charged for seeing or hearing the performance.

No Payment for Performance.—An important condition
for this exemption is that the performance be given
‘‘without payment of any fee or other compensation for
the performance to any of its performers, promoters, or
organizers.’’ The basic purpose of this requirement is to
prevent the free use of copyrighted material under the
guise of charity where fees or percentages are paid to
performers, promoters, producers, and the like. How-
ever, the exemption would not be lost if the performers,
directors, or producers of the performance, instead of
being paid directly ‘‘for the performance,’’ are paid a
salary for duties encompassing the performance. Exam-
ples are performances by a school orchestra conducted
by a music teacher who receives an annual salary, or
by a service band whose members and conductors per-
form as part of their assigned duties and who receive
military pay. The committee believes that perform-
ances of this type should be exempt, assuming the
other conditions in clause (4) are met, and has not
adopted the suggestion that the word ‘‘salary’’ be added
to the phrase referring to the ‘‘payment of any fee or
other compensation.’’

Admission Charge.—Assuming that the performance
involves no profit motive and no one responsible for it
gets paid a fee, it must still meet one of two alter-
native conditions to be exempt. As specified in sub-
clauses (A) and (B) of section 110(4), these conditions
are: (1) that no direct or indirect admission charge is
made, or (2) that the net proceeds are ‘‘used exclusively
for educational, religious, or charitable purposes and
not for private financial gain.’’

Under the second of these conditions, a performance
meeting the other conditions of clause (4) would be ex-
empt even if an admission fee is charged, provided any
amounts left ‘‘after deducting the reasonable costs of
producing the performance’’ are used solely for bona
fide educational, religious, or charitable purposes. In
cases arising under this second condition and as pro-
vided in subclause (B), where there is an admission
charge, the copyright owner is given an opportunity to
decide whether and under what conditions the copy-
righted work should be performed; otherwise, owners
could be compelled to make involuntary donations to
the fund-raising activities of causes to which they are
opposed. The subclause would thus permit copyright
owners to prevent public performances of their works
under section 110(4)(B) by serving notice of objection,
with the reasons therefor, at least seven days in ad-
vance.

Mere Reception in Public. Unlike the first four
clauses of section 110, clause (5) is not to any extent a
counterpart of the ‘‘for profit’’ limitation of the
present statute. It applies to performances and displays
of all types of works, and its purpose is to exempt from
copyright liability anyone who merely turns on, in a
public place, an ordinary radio or television receiving
apparatus of a kind commonly sold to members of the
public for private use.

The basic rationale of this clause is that the second-
ary use of the transmission by turning on an ordinary

receiver in public is so remote and minimal that no fur-
ther liability should be imposed. In the vast majority
of these cases no royalties are collected today, and the
exemption should be made explicit in the statute. This
clause has nothing to do with cable television systems
and the exemptions would be denied in any case where
the audience is charged directly to see or hear the
transmission.

With respect to section 110(5), the conference sub-
stitute conforms to the language in the Senate bill. It
is the intent of the conferees that a small commercial
establishment of the type involved in Twentieth Century
Music Corp. v. Aiken, 422 U.S. 151 (1975), [95 S.Ct. 2040, 45
L.Ed.2d 84], which merely augmented a home-type re-
ceiver and which was not of sufficient size to justify, as
a practical matter, a subscription to a commercial
background music service, would be exempt. However,
where the public communication was by means of
something other than a home-type receiving apparatus,
or where the establishment actually makes a further
transmission to the public, the exemption would not
apply.

On June 17, 1975, the Supreme Court handed down a
decision in Twentieth Century Music Corp. v. Aiken, 95
S.Ct. 2040 [422 U.S. 151, 45 L.Ed.2d 84], that raised fun-
damental questions about the proper interpretation of
section 110(5). The defendant, owner and operator of a
fast-service food shop in downtown Pittsburgh, had ‘‘a
radio with outlets to four speakers in the ceiling,’’
which he apparently turned on and left on throughout
the business day. Lacking any performing license, he
was sued for copyright infringement by two ASCAP
members. He lost in the District Court, won a reversal
in the Third Circuit Court of Appeals, and finally pre-
vailed, by a margin of 7–2, in the Supreme Court.

The Aiken decision is based squarely on the two Su-
preme Court decisions dealing with cable television. In
Fortnightly Corp. v. United Artists, 392 U.S. 390 [88 S.Ct.
2084, 20 L.Ed.2d 1176, rehearing denied 89 S.Ct. 65, 393
U.S. 902, 21 L.Ed.2d 190], and again in Teleprompter Corp.
v. CBS, 415 U.S. 394 [94 S.Ct. 1129, 39 L.Ed.2d 415], the
Supreme Court has held that a CATV operator was not
‘‘performing’’ within the meaning of the 1909 statute,
when it picked up broadcast signals off the air and re-
transmitted them to subscribers by cable. The Aiken
decision extends this interpretation of the scope of the
1909 statute’s right of ‘‘public performance for profit’’
to a situation outside the CATV context and, without
expressly overruling the decision in Buck v. Jewell-La-
Salle Realty Co., 283 U.S. 191 (1931) [51 S.Ct. 410, 75 L.Ed.
971], effectively deprives it of much meaning under the
present law. For more than forty years the Jewell-La-
Salle rule was thought to require a business establish-
ment to obtain copyright licenses before it could le-
gally pick up any broadcasts off the air and retransmit
them to its guests and patrons. As reinterpreted by the
Aiken decision, the rule of Jewell-LaSalle applies only if
the broadcast being retransmitted was itself unli-
censed.

The majority of the Supreme Court in the Aiken case
based its decision on a narrow construction of the word
‘‘perform’’ in the 1909 statute. This basis for the deci-
sion is completely overturned by the present bill and
its broad definition of ‘‘perform’’ in section 101. The
Committee has adopted the language of section 110(5)
with an amendment expressly denying the exemption
in situations where ‘‘the performance or display is fur-
ther transmitted beyond the place where the receiving
apparatus is located’’; in doing so, it accepts the tradi-
tional, pre-Aiken, interpretation of the Jewell-LaSalle
decision, under which public communication by means
other than a home receiving set, or further trans-
mission of a broadcast to the public, is considered an
infringing act.

Under the particular fact situation in the Aiken case,
assuming a small commercial establishment and the
use of a home receiver with four ordinary loudspeakers
grouped within a relatively narrow circumference from
the set, it is intended that the performances would be
exempt under clause (5). However, the Committee con-
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siders this fact situation to represent the outer limit of
the exemption, and believes that the line should be
drawn at that point. Thus, the clause would exempt
small commercial establishments whose proprietors
merely bring onto their premises standard radio or
television equipment and turn it on for their cus-
tomers’ enjoyment, but it would impose liability where
the proprietor has a commercial ‘‘sound system’’ in-
stalled or converts a standard home receiving appara-
tus (by augmenting it with sophisticated or extensive
amplification equipment) into the equivalent of a com-
mercial sound system. Factors to consider in particular
cases would include the size, physical arrangement, and
noise level of the areas within the establishment where
the transmissions are made audible or visible, and the
extent to which the receiving apparatus is altered or
augmented for the purpose of improving the aural or
visual quality of the performance for individual mem-
bers of the public using those areas.

Agricultural Fairs. The Committee also amended
clause (6) of section 110 of S. 22 as adopted by the Sen-
ate. As amended, the provision would exempt ‘‘perform-
ance of a nondramatic musical work by a governmental
body or a nonprofit agricultural or horticultural orga-
nization, in the course of an annual agricultural or hor-
ticultural fair or exhibition conducted by such body or
organization.’’ The exemption extends only to the gov-
ernmental body or nonprofit organization sponsoring
the fair; the amendment makes clear that, while such
a body or organization cannot itself be held vicariously
liable for infringements by concessionaires at the fair,
the concessionaires themselves enjoy no exemption
under the clause.

Retail Sale of Phonorecords. Clause (7) provides that
the performance of a nondramatic musical work or of
a sound recording by a vending establishment open to
the public at large without any direct or indirect ad-
mission charge, where the sole purpose of the perform-
ance is to promote the retail sale of copies or phono-
records of the work, is not an infringement of copy-
right. This exemption applies only if the performance
is not transmitted beyond the place where the estab-
lishment is located and is within the immediate area
where the sale is occurring.

Transmission to Handicapped Audiences. The new
clause (8) of subsection 110, which had been added to S.
22 by the Senate Judiciary Committee when it reported
the bill on November 20, 1975, and had been adopted by
the Senate on February 19, 1976, was substantially
amended by the Committee. Under the amendment, the
exemption would apply only to performances of ‘‘non-
dramatic literary works’’ by means of ‘‘a transmission
specifically designed for and primarily directed to’’ one
or the other of two defined classes of handicapped per-
sons: (1) ‘‘blind or other handicapped persons who are
unable to read normal printed material as a result of
their handicap’’ or (2) ‘‘deaf or other handicapped per-
sons who are unable to hear the aural signals accom-
panying a transmission.’’ Moreover, the exemption
would be applicable only if the performance is ‘‘without
any purpose of direct or indirect commercial advan-
tage,’’ and if the transmission takes place through gov-
ernment facilities or through the facilities of a non-
commercial educational broadcast station, a radio sub-
carrier authorization (SCA), or a cable system.

AMENDMENTS

2002—Pub. L. 107–273, § 13301(b)(2), inserted concluding
provisions relating to par. (2).

Par. (2). Pub. L. 107–273, § 13301(b)(1), added par. (2) and
struck out former par. (2) which read as follows: ‘‘per-
formance of a nondramatic literary or musical work or
display of a work, by or in the course of a transmission,
if—

‘‘(A) the performance or display is a regular part of
the systematic instructional activities of a govern-
mental body or a nonprofit educational institution;
and

‘‘(B) the performance or display is directly related
and of material assistance to the teaching content of
the transmission; and

‘‘(C) the transmission is made primarily for—
‘‘(i) reception in classrooms or similar places nor-

mally devoted to instruction, or
‘‘(ii) reception by persons to whom the trans-

mission is directed because their disabilities or
other special circumstances prevent their attend-
ance in classrooms or similar places normally de-
voted to instruction, or

‘‘(iii) reception by officers or employees of gov-
ernmental bodies as a part of their official duties or
employment;’’.

Par. (4)(B). Pub. L. 107–273, § 13210(6), substituted
colon for semicolon at end of introductory provisions.

1999—Par. (5)(A). Pub. L. 106–44 redesignated cls. (A)
and (B) as (i) and (ii), respectively.

1998—Pub. L. 105–298, § 202(a)(2), inserted concluding
provisions relating to par. (5).

Par. (5). Pub. L. 105–298, § 202(a)(1), designated existing
provisions as subpar. (A), inserted ‘‘except as provided
in subparagraph (B),’’ after ‘‘(A)’’, and added subpar.
(B).

Par. (7). Pub. L. 105–298, § 202(b), inserted ‘‘or of the
audiovisual or other devices utilized in such perform-
ance,’’ after ‘‘phonorecords of the work,’’.

1997—Par. (8). Pub. L. 105–80, § 12(a)(6)(A), substituted
semicolon for period at end.

Par. (9). Pub. L. 105–80, § 12(a)(6)(B), substituted
‘‘; and’’ for period at end.

Par. (10). Pub. L. 105–80, § 12(a)(6)(C), substituted
‘‘paragraph (4)’’ for ‘‘paragraph 4 above’’.

1982—Par. (10). Pub. L. 97–366 added par. (10).

EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by Pub. L. 105–298 effective 90 days after
Oct. 27, 1998, see section 207 of Pub. L. 105–298, set out
as a note under section 101 of this title.

EFFECTIVE DATE OF 1982 AMENDMENT

Amendment by Pub. L. 97–366 effective 30 days after
Oct. 25, 1982, see section 2 of Pub. L. 97–366, set out as
a note under section 708 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 111, 112, 118,
501, 504, 511 of this title; title 18 section 2319.

§ 111. Limitations on exclusive rights: Secondary
transmissions

(a) CERTAIN SECONDARY TRANSMISSIONS EX-
EMPTED.—The secondary transmission of a per-
formance or display of a work embodied in a pri-
mary transmission is not an infringement of
copyright if—

(1) the secondary transmission is not made
by a cable system, and consists entirely of the
relaying, by the management of a hotel, apart-
ment house, or similar establishment, of sig-
nals transmitted by a broadcast station li-
censed by the Federal Communications Com-
mission, within the local service area of such
station, to the private lodgings of guests or
residents of such establishment, and no direct
charge is made to see or hear the secondary
transmission; or

(2) the secondary transmission is made sole-
ly for the purpose and under the conditions
specified by clause (2) of section 110; or

(3) the secondary transmission is made by
any carrier who has no direct or indirect con-
trol over the content or selection of the pri-
mary transmission or over the particular re-
cipients of the secondary transmission, and
whose activities with respect to the secondary
transmission consist solely of providing wires,
cables, or other communications channels for
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the use of others: Provided, That the provisions
of this clause extend only to the activities of
said carrier with respect to secondary trans-
missions and do not exempt from liability the
activities of others with respect to their own
primary or secondary transmissions;

(4) the secondary transmission is made by a
satellite carrier for private home viewing pur-
suant to a statutory license under section 119;
or

(5) the secondary transmission is not made
by a cable system but is made by a govern-
mental body, or other nonprofit organization,
without any purpose of direct or indirect com-
mercial advantage, and without charge to the
recipients of the secondary transmission other
than assessments necessary to defray the ac-
tual and reasonable costs of maintaining and
operating the secondary transmission service.

(b) SECONDARY TRANSMISSION OF PRIMARY
TRANSMISSION TO CONTROLLED GROUP.—Notwith-
standing the provisions of subsections (a) and
(c), the secondary transmission to the public of
a performance or display of a work embodied in
a primary transmission is actionable as an act
of infringement under section 501, and is fully
subject to the remedies provided by sections 502
through 506 and 509, if the primary transmission
is not made for reception by the public at large
but is controlled and limited to reception by
particular members of the public: Provided, how-
ever, That such secondary transmission is not
actionable as an act of infringement if—

(1) the primary transmission is made by a
broadcast station licensed by the Federal
Communications Commission; and

(2) the carriage of the signals comprising the
secondary transmission is required under the
rules, regulations, or authorizations of the
Federal Communications Commission; and

(3) the signal of the primary transmitter is
not altered or changed in any way by the sec-
ondary transmitter.

(c) SECONDARY TRANSMISSIONS BY CABLE SYS-
TEMS.—

(1) Subject to the provisions of clauses (2),
(3), and (4) of this subsection and section
114(d), secondary transmissions to the public
by a cable system of a performance or display
of a work embodied in a primary transmission
made by a broadcast station licensed by the
Federal Communications Commission or by an
appropriate governmental authority of Canada
or Mexico shall be subject to statutory licens-
ing upon compliance with the requirements of
subsection (d) where the carriage of the sig-
nals comprising the secondary transmission is
permissible under the rules, regulations, or
authorizations of the Federal Communications
Commission.

(2) Notwithstanding the provisions of clause
(1) of this subsection, the willful or repeated
secondary transmission to the public by a
cable system of a primary transmission made
by a broadcast station licensed by the Federal
Communications Commission or by an appro-
priate governmental authority of Canada or
Mexico and embodying a performance or dis-
play of a work is actionable as an act of in-
fringement under section 501, and is fully sub-

ject to the remedies provided by sections 502
through 506 and 509, in the following cases:

(A) where the carriage of the signals com-
prising the secondary transmission is not
permissible under the rules, regulations, or
authorizations of the Federal Communica-
tions Commission; or

(B) where the cable system has not depos-
ited the statement of account and royalty
fee required by subsection (d).

(3) Notwithstanding the provisions of clause
(1) of this subsection and subject to the provi-
sions of subsection (e) of this section, the sec-
ondary transmission to the public by a cable
system of a performance or display of a work
embodied in a primary transmission made by
a broadcast station licensed by the Federal
Communications Commission or by an appro-
priate governmental authority of Canada or
Mexico is actionable as an act of infringement
under section 501, and is fully subject to the
remedies provided by sections 502 through 506
and sections 509 and 510, if the content of the
particular program in which the performance
or display is embodied, or any commercial ad-
vertising or station announcements transmit-
ted by the primary transmitter during, or im-
mediately before or after, the transmission of
such program, is in any way willfully altered
by the cable system through changes, dele-
tions, or additions, except for the alteration,
deletion, or substitution of commercial adver-
tisements performed by those engaged in tele-
vision commercial advertising market re-
search: Provided, That the research company
has obtained the prior consent of the adver-
tiser who has purchased the original commer-
cial advertisement, the television station
broadcasting that commercial advertisement,
and the cable system performing the second-
ary transmission: And provided further, That
such commercial alteration, deletion, or sub-
stitution is not performed for the purpose of
deriving income from the sale of that commer-
cial time.

(4) Notwithstanding the provisions of clause
(1) of this subsection, the secondary trans-
mission to the public by a cable system of a
performance or display of a work embodied in
a primary transmission made by a broadcast
station licensed by an appropriate govern-
mental authority of Canada or Mexico is ac-
tionable as an act of infringement under sec-
tion 501, and is fully subject to the remedies
provided by sections 502 through 506 and sec-
tion 509, if (A) with respect to Canadian sig-
nals, the community of the cable system is lo-
cated more than 150 miles from the United
States-Canadian border and is also located
south of the forty-second parallel of latitude,
or (B) with respect to Mexican signals, the sec-
ondary transmission is made by a cable sys-
tem which received the primary transmission
by means other than direct interception of a
free space radio wave emitted by such broad-
cast television station, unless prior to April
15, 1976, such cable system was actually carry-
ing, or was specifically authorized to carry,
the signal of such foreign station on the sys-
tem pursuant to the rules, regulations, or au-
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thorizations of the Federal Communications
Commission.

(d) STATUTORY LICENSE FOR SECONDARY TRANS-
MISSIONS BY CABLE SYSTEMS.—

(1) A cable system whose secondary trans-
missions have been subject to statutory li-
censing under subsection (c) shall, on a semi-
annual basis, deposit with the Register of
Copyrights, in accordance with requirements
that the Register shall prescribe by regula-
tion—

(A) a statement of account, covering the
six months next preceding, specifying the
number of channels on which the cable sys-
tem made secondary transmissions to its
subscribers, the names and locations of all
primary transmitters whose transmissions
were further transmitted by the cable sys-
tem, the total number of subscribers, the
gross amounts paid to the cable system for
the basic service of providing secondary
transmissions of primary broadcast trans-
mitters, and such other data as the Register
of Copyrights may from time to time pre-
scribe by regulation. In determining the
total number of subscribers and the gross
amounts paid to the cable system for the
basic service of providing secondary trans-
missions of primary broadcast transmitters,
the system shall not include subscribers and
amounts collected from subscribers receiv-
ing secondary transmissions for private
home viewing pursuant to section 119. Such
statement shall also include a special state-
ment of account covering any nonnetwork
television programming that was carried by
the cable system in whole or in part beyond
the local service area of the primary trans-
mitter, under rules, regulations, or author-
izations of the Federal Communications
Commission permitting the substitution or
addition of signals under certain circum-
stances, together with logs showing the
times, dates, stations, and programs in-
volved in such substituted or added carriage;
and

(B) except in the case of a cable system
whose royalty is specified in subclause (C) or
(D), a total royalty fee for the period cov-
ered by the statement, computed on the
basis of specified percentages of the gross re-
ceipts from subscribers to the cable service
during said period for the basic service of
providing secondary transmissions of pri-
mary broadcast transmitters, as follows:

(i) 0.675 of 1 per centum of such gross re-
ceipts for the privilege of further trans-
mitting any nonnetwork programming of a
primary transmitter in whole or in part
beyond the local service area of such pri-
mary transmitter, such amount to be ap-
plied against the fee, if any, payable pur-
suant to paragraphs (ii) through (iv);

(ii) 0.675 of 1 per centum of such gross re-
ceipts for the first distant signal equiva-
lent;

(iii) 0.425 of 1 per centum of such gross
receipts for each of the second, third, and
fourth distant signal equivalents;

(iv) 0.2 of 1 per centum of such gross re-
ceipts for the fifth distant signal equiva-

lent and each additional distant signal
equivalent thereafter; and

in computing the amounts payable under
paragraphs (ii) through (iv), above, any frac-
tion of a distant signal equivalent shall be
computed at its fractional value and, in the
case of any cable system located partly
within and partly without the local service
area of a primary transmitter, gross receipts
shall be limited to those gross receipts de-
rived from subscribers located without the
local service area of such primary transmit-
ter; and

(C) if the actual gross receipts paid by sub-
scribers to a cable system for the period cov-
ered by the statement for the basic service
of providing secondary transmissions of pri-
mary broadcast transmitters total $80,000 or
less, gross receipts of the cable system for
the purpose of this subclause shall be com-
puted by subtracting from such actual gross
receipts the amount by which $80,000 exceeds
such actual gross receipts, except that in no
case shall a cable system’s gross receipts be
reduced to less than $3,000. The royalty fee
payable under this subclause shall be 0.5 of 1
per centum, regardless of the number of dis-
tant signal equivalents, if any; and

(D) if the actual gross receipts paid by sub-
scribers to a cable system for the period cov-
ered by the statement, for the basic service
of providing secondary transmissions of pri-
mary broadcast transmitters, are more than
$80,000 but less than $160,000, the royalty fee
payable under this subclause shall be (i) 0.5
of 1 per centum of any gross receipts up to
$80,000; and (ii) 1 per centum of any gross re-
ceipts in excess of $80,000 but less than
$160,000, regardless of the number of distant
signal equivalents, if any.

(2) The Register of Copyrights shall receive
all fees deposited under this section and, after
deducting the reasonable costs incurred by the
Copyright Office under this section, shall de-
posit the balance in the Treasury of the
United States, in such manner as the Sec-
retary of the Treasury directs. All funds held
by the Secretary of the Treasury shall be in-
vested in interest-bearing United States secu-
rities for later distribution with interest by
the Librarian of Congress in the event no con-
troversy over distribution exists, or by a copy-
right arbitration royalty panel in the event a
controversy over such distribution exists.

(3) The royalty fees thus deposited shall, in
accordance with the procedures provided by
clause (4), be distributed to those among the
following copyright owners who claim that
their works were the subject of secondary
transmissions by cable systems during the rel-
evant semiannual period:

(A) any such owner whose work was in-
cluded in a secondary transmission made by
a cable system of a nonnetwork television
program in whole or in part beyond the local
service area of the primary transmitter; and

(B) any such owner whose work was in-
cluded in a secondary transmission identi-
fied in a special statement of account depos-
ited under clause (1)(A);
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(C) any such owner whose work was in-
cluded in nonnetwork programming consist-
ing exclusively of aural signals carried by a
cable system in whole or in part beyond the
local service area of the primary transmitter
of such programs.

(4) The royalty fees thus deposited shall be
distributed in accordance with the following
procedures:

(A) During the month of July in each year,
every person claiming to be entitled to stat-
utory license fees for secondary trans-
missions shall file a claim with the Librar-
ian of Congress, in accordance with require-
ments that the Librarian of Congress shall
prescribe by regulation. Notwithstanding
any provisions of the antitrust laws, for pur-
poses of this clause any claimants may agree
among themselves as to the proportionate
division of statutory licensing fees among
them, may lump their claims together and
file them jointly or as a single claim, or may
designate a common agent to receive pay-
ment on their behalf.

(B) After the first day of August of each
year, the Librarian of Congress shall, upon
the recommendation of the Register of Copy-
rights, determine whether there exists a
controversy concerning the distribution of
royalty fees. If the Librarian determines
that no such controversy exists, the Librar-
ian shall, after deducting reasonable admin-
istrative costs under this section, distribute
such fees to the copyright owners entitled to
such fees, or to their designated agents. If
the Librarian finds the existence of a con-
troversy, the Librarian shall, pursuant to
chapter 8 of this title, convene a copyright
arbitration royalty panel to determine the
distribution of royalty fees.

(C) During the pendency of any proceeding
under this subsection, the Librarian of Con-
gress shall withhold from distribution an
amount sufficient to satisfy all claims with
respect to which a controversy exists, but
shall have discretion to proceed to distribute
any amounts that are not in controversy.

(e) NONSIMULTANEOUS SECONDARY TRANS-
MISSIONS BY CABLE SYSTEMS.—

(1) Notwithstanding those provisions of the
second paragraph of subsection (f) relating to
nonsimultaneous secondary transmissions by
a cable system, any such transmissions are ac-
tionable as an act of infringement under sec-
tion 501, and are fully subject to the remedies
provided by sections 502 through 506 and sec-
tions 509 and 510, unless—

(A) the program on the videotape is trans-
mitted no more than one time to the cable
system’s subscribers; and

(B) the copyrighted program, episode, or
motion picture videotape, including the
commercials contained within such pro-
gram, episode, or picture, is transmitted
without deletion or editing; and

(C) an owner or officer of the cable system
(i) prevents the duplication of the videotape
while in the possession of the system, (ii)
prevents unauthorized duplication while in
the possession of the facility making the

videotape for the system if the system owns
or controls the facility, or takes reasonable
precautions to prevent such duplication if it
does not own or control the facility, (iii)
takes adequate precautions to prevent dupli-
cation while the tape is being transported,
and (iv) subject to clause (2), erases or de-
stroys, or causes the erasure or destruction
of, the videotape; and

(D) within forty-five days after the end of
each calendar quarter, an owner or officer of
the cable system executes an affidavit at-
testing (i) to the steps and precautions
taken to prevent duplication of the video-
tape, and (ii) subject to clause (2), to the era-
sure or destruction of all videotapes made or
used during such quarter; and

(E) such owner or officer places or causes
each such affidavit, and affidavits received
pursuant to clause (2)(C), to be placed in a
file, open to public inspection, at such sys-
tem’s main office in the community where
the transmission is made or in the nearest
community where such system maintains an
office; and

(F) the nonsimultaneous transmission is
one that the cable system would be author-
ized to transmit under the rules, regula-
tions, and authorizations of the Federal
Communications Commission in effect at
the time of the nonsimultaneous trans-
mission if the transmission had been made
simultaneously, except that this subclause
shall not apply to inadvertent or accidental
transmissions.

(2) If a cable system transfers to any person
a videotape of a program nonsimultaneously
transmitted by it, such transfer is actionable
as an act of infringement under section 501,
and is fully subject to the remedies provided
by sections 502 through 506 and 509, except
that, pursuant to a written, nonprofit contract
providing for the equitable sharing of the
costs of such videotape and its transfer, a
videotape nonsimultaneously transmitted by
it, in accordance with clause (1), may be trans-
ferred by one cable system in Alaska to an-
other system in Alaska, by one cable system
in Hawaii permitted to make such nonsimulta-
neous transmissions to another such cable sys-
tem in Hawaii, or by one cable system in
Guam, the Northern Mariana Islands, or the
Trust Territory of the Pacific Islands, to an-
other cable system in any of those three terri-
tories, if—

(A) each such contract is available for pub-
lic inspection in the offices of the cable sys-
tems involved, and a copy of such contract is
filed, within thirty days after such contract
is entered into, with the Copyright Office
(which Office shall make each such contract
available for public inspection); and

(B) the cable system to which the video-
tape is transferred complies with clause
(1)(A), (B), (C)(i), (iii), and (iv), and (D)
through (F); and

(C) such system provides a copy of the affi-
davit required to be made in accordance
with clause (1)(D) to each cable system mak-
ing a previous nonsimultaneous trans-
mission of the same videotape.
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(3) This subsection shall not be construed to
supersede the exclusivity protection provi-
sions of any existing agreement, or any such
agreement hereafter entered into, between a
cable system and a television broadcast sta-
tion in the area in which the cable system is
located, or a network with which such station
is affiliated.

(4) As used in this subsection, the term
‘‘videotape’’, and each of its variant forms,
means the reproduction of the images and
sounds of a program or programs broadcast by
a television broadcast station licensed by the
Federal Communications Commission, regard-
less of the nature of the material objects, such
as tapes or films, in which the reproduction is
embodied.

(f) DEFINITIONS.—As used in this section, the
following terms and their variant forms mean
the following:

A ‘‘primary transmission’’ is a transmission
made to the public by the transmitting facil-
ity whose signals are being received and fur-
ther transmitted by the secondary trans-
mission service, regardless of where or when
the performance or display was first transmit-
ted.

A ‘‘secondary transmission’’ is the further
transmitting of a primary transmission simul-
taneously with the primary transmission, or
nonsimultaneously with the primary trans-
mission if by a ‘‘cable system’’ not located in
whole or in part within the boundary of the
forty-eight contiguous States, Hawaii, or
Puerto Rico: Provided, however, That a non-
simultaneous further transmission by a cable
system located in Hawaii of a primary trans-
mission shall be deemed to be a secondary
transmission if the carriage of the television
broadcast signal comprising such further
transmission is permissible under the rules,
regulations, or authorizations of the Federal
Communications Commission.

A ‘‘cable system’’ is a facility, located in
any State, Territory, Trust Territory, or Pos-
session, that in whole or in part receives sig-
nals transmitted or programs broadcast by one
or more television broadcast stations licensed
by the Federal Communications Commission,
and makes secondary transmissions of such
signals or programs by wires, cables, micro-
wave, or other communications channels to
subscribing members of the public who pay for
such service. For purposes of determining the
royalty fee under subsection (d)(1), two or
more cable systems in contiguous commu-
nities under common ownership or control or
operating from one headend shall be consid-
ered as one system.

The ‘‘local service area of a primary trans-
mitter’’, in the case of a television broadcast
station, comprises the area in which such sta-
tion is entitled to insist upon its signal being
retransmitted by a cable system pursuant to
the rules, regulations, and authorizations of
the Federal Communications Commission in
effect on April 15, 1976, or such station’s tele-
vision market as defined in section 76.55(e) of
title 47, Code of Federal Regulations (as in ef-
fect on September 18, 1993), or any modifica-
tions to such television market made, on or

after September 18, 1993, pursuant to section
76.55(e) or 76.59 of title 47 of the Code of Fed-
eral Regulations, or in the case of a television
broadcast station licensed by an appropriate
governmental authority of Canada or Mexico,
the area in which it would be entitled to insist
upon its signal being retransmitted if it were
a television broadcast station subject to such
rules, regulations, and authorizations. In the
case of a low power television station, as de-
fined by the rules and regulations of the Fed-
eral Communications Commission, the ‘‘local
service area of a primary transmitter’’ com-
prises the area within 35 miles of the trans-
mitter site, except that in the case of such a
station located in a standard metropolitan
statistical area which has one of the 50 largest
populations of all standard metropolitan sta-
tistical areas (based on the 1980 decennial cen-
sus of population taken by the Secretary of
Commerce), the number of miles shall be 20
miles. The ‘‘local service area of a primary
transmitter’’, in the case of a radio broadcast
station, comprises the primary service area of
such station, pursuant to the rules and regula-
tions of the Federal Communications Commis-
sion.

A ‘‘distant signal equivalent’’ is the value
assigned to the secondary transmission of any
nonnetwork television programming carried
by a cable system in whole or in part beyond
the local service area of the primary transmit-
ter of such programming. It is computed by
assigning a value of one to each independent
station and a value of one-quarter to each net-
work station and noncommercial educational
station for the nonnetwork programming so
carried pursuant to the rules, regulations, and
authorizations of the Federal Communications
Commission. The foregoing values for inde-
pendent, network, and noncommercial edu-
cational stations are subject, however, to the
following exceptions and limitations. Where
the rules and regulations of the Federal Com-
munications Commission require a cable sys-
tem to omit the further transmission of a par-
ticular program and such rules and regula-
tions also permit the substitution of another
program embodying a performance or display
of a work in place of the omitted trans-
mission, or where such rules and regulations
in effect on the date of enactment of this Act
permit a cable system, at its election, to effect
such deletion and substitution of a nonlive
program or to carry additional programs not
transmitted by primary transmitters within
whose local service area the cable system is
located, no value shall be assigned for the sub-
stituted or additional program; where the
rules, regulations, or authorizations of the
Federal Communications Commission in effect
on the date of enactment of this Act permit a
cable system, at its election, to omit the fur-
ther transmission of a particular program and
such rules, regulations, or authorizations also
permit the substitution of another program
embodying a performance or display of a work
in place of the omitted transmission, the value
assigned for the substituted or additional pro-
gram shall be, in the case of a live program,
the value of one full distant signal equivalent
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multiplied by a fraction that has as its numer-
ator the number of days in the year in which
such substitution occurs and as its denomina-
tor the number of days in the year. In the case
of a station carried pursuant to the late-night
or specialty programming rules of the Federal
Communications Commission, or a station
carried on a part-time basis where full-time
carriage is not possible because the cable sys-
tem lacks the activated channel capacity to
retransmit on a full-time basis all signals
which it is authorized to carry, the values for
independent, network, and noncommercial
educational stations set forth above, as the
case may be, shall be multiplied by a fraction
which is equal to the ratio of the broadcast
hours of such station carried by the cable sys-
tem to the total broadcast hours of the sta-
tion.

A ‘‘network station’’ is a television broad-
cast station that is owned or operated by, or
affiliated with, one or more of the television
networks in the United States providing na-
tionwide transmissions, and that transmits a
substantial part of the programming supplied
by such networks for a substantial part of that
station’s typical broadcast day.

An ‘‘independent station’’ is a commercial
television broadcast station other than a net-
work station.

A ‘‘noncommercial educational station’’ is a
television station that is a noncommercial
educational broadcast station as defined in
section 397 of title 47.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2550; Pub. L. 99–397, §§ 1, 2(a), (b), Aug. 27, 1986,
100 Stat. 848; Pub. L. 100–667, title II, § 202(1),
Nov. 16, 1988, 102 Stat. 3949; Pub. L. 101–318, § 3(a),
July 3, 1990, 104 Stat. 288; Pub. L. 103–198, § 6(a),
Dec. 17, 1993, 107 Stat. 2311; Pub. L. 103–369, § 3,
Oct. 18, 1994, 108 Stat. 3480; Pub. L. 104–39, § 5(b),
Nov. 1, 1995, 109 Stat. 348; Pub. L. 106–113, div. B,
§ 1000(a)(9) [title I, § 1011(a)(1), (2), (b)(1)], Nov. 29,
1999, 113 Stat. 1536, 1501A–543.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Introduction and General Summary. The complex and
economically important problem of ‘‘secondary trans-
missions’’ is considered in section 111. For the most
part, the section is directed at the operation of cable
television systems and the terms and conditions of
their liability for the retransmission of copyrighted
works. However, other forms of secondary trans-
missions are also considered, including apartment
house and hotel systems, wired instructional systems,
common carriers, nonprofit ‘‘boosters’’ and translators,
and secondary transmissions of primary transmissions
to controlled groups.

Cable television systems are commercial subscription
services that pick up broadcasts of programs originated
by others and retransmit them to paying subscribers. A
typical system consists of a central antenna which re-
ceives and amplifies television signals and a network of
cables through which the signals are transmitted to the
receiving sets of individual subscribers. In addition to
an installation charge, the subscribers pay a monthly
charge for the basic service averaging about six dollars.
A large number of these systems provide automated
programing. A growing number of CATV systems also
originate programs, such as movies and sports, and
charge additional fees for this service (pay-cable).

The number of cable systems has grown very rapidly
since their introduction in 1950, and now total about

3,450 operating systems, servicing 7,700 communities.
Systems currently in operation reach about 10.8 million
homes. It is reported that the 1975 total subscriber rev-
enues of the cable industry were approximately $770
million.

Pursuant to two decisions of the Supreme Court
(Fortnightly Corp. v. United Artist Television, Inc., 392
U.S. 390 (1968) [88 S.Ct. 2084, 20 L.Ed.2d 1176, rehearing
denied 89 S.Ct. 65, 393 U.S. 902, 21 L.Ed.2d 190], and Tele-
prompter Corp. v. CBS, Inc., 415 U.S. 394 (1974)) [94 S.Ct.
1129, 39 L.Ed.2d 415], under the 1909 copyright law, the
cable television industry has not been paying copyright
royalties for its retransmission of over-the-air broad-
cast signals. Both decisions urged the Congress, how-
ever, to consider and determine the scope and extent of
such liability in the pending revision bill.

The difficult problem of determining the copyright li-
ability of cable television systems has been before the
Congress since 1965. In 1967, this Committee sought to
address and resolve the issues in H.R. 2512, an early ver-
sion of the general revision bill (see H.R. Rep. No. 83,
90th Cong., 1st Sess.). However, largely because of the
cable-copyright impasse, the bill died in the Senate.

The history of the attempts to find a solution to the
problem since 1967 has been explored thoroughly in the
voluminous hearings and testimony on the general re-
vision bill, and has also been succinctly summarized by
the Register of Copyrights in her Second Supple-
mentary Report, Chapter V.

The Committee now has before it the Senate bill
which contains a series of detailed and complex provi-
sions which attempt to resolve the question of the
copyright liability of cable television systems. After
extensive consideration of the Senate bill, the argu-
ments made during and after the hearings, and of the
issues involved, this Committee has also concluded
that there is no simple answer to the cable-copyright
controversy. In particular, any statutory scheme that
imposes copyright liability on cable television systems
must take account of the intricate and complicated
rules and regulations adopted by the Federal Commu-
nications Commission to govern the cable television in-
dustry. While the Committee has carefully avoided in-
cluding in the bill any provisions which would interfere
with the FCC’s rules or which might be characterized
as affecting ‘‘communications policy’’, the Committee
has been cognizant of the interplay between the copy-
right and the communications elements of the legisla-
tion.

We would, therefore, caution the Federal Commu-
nications Commission, and others who make deter-
minations concerning communications policy, not to
rely upon any action of this Committee as a basis for
any significant changes in the delicate balance of regu-
lation in areas where the Congress has not resolved the
issue. Specifically, we would urge the Federal Commu-
nications Commission to understand that it was not
the intent of this bill to touch on issues such as pay
cable regulation or increased use of imported distant
signals. These matters are ones of communications pol-
icy and should be left to the appropriate committees in
the Congress for resolution.

In general, the Committee believes that cable sys-
tems are commercial enterprises whose basic retrans-
mission operations are based on the carriage of copy-
righted program material and that copyright royalties
should be paid by cable operators to the creators of
such programs. The Committee recognizes, however,
that it would be impractical and unduly burdensome to
require every cable system to negotiate with every
copyright owner whose work was retransmitted by a
cable system. Accordingly, the Committee has deter-
mined to maintain the basic principle of the Senate bill
to establish a compulsory copyright license for the re-
transmission of those over-the-air broadcast signals
that a cable system is authorized to carry pursuant to
the rules and regulations of the FCC.

The compulsory license is conditioned, however, on
certain requirements and limitations. These include
compliance with reporting requirements, payment of
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the royalty fees established in the bill, a ban on the
substitution or deletion of commercial advertising, and
geographic limits on the compulsory license for copy-
righted programs broadcast by Canadian or Mexican
stations. Failure to comply with these requirements
and limitations subjects a cable system to a suit for
copyright infringement and the remedies provided
under the bill for such actions.

In setting a royalty fee schedule for the compulsory
license, the Committee determined that the initial
schedule should be established in the bill. It recognized,
however, that adjustments to the schedule would be re-
quired from time to time. Accordingly, the Copyright
Royalty Commission, established in chapter 8 [§ 801 et
seq. of this title], is empowered to make the adjust-
ments in the initial rates, at specified times, based on
standards and conditions set forth in the bill.

In setting an initial fee schedule, the Senate bill
based the royalty fee on a sliding scale related to the
gross receipts of a cable system for providing the basic
retransmission service and rejected a statutory scheme
that would distinguish between ‘‘local’’ and ‘‘distant’’
signals. The Committee determined, however, that
there was no evidence that the retransmission of
‘‘local’’ broadcast signals by a cable operator threatens
the existing market for copyright program owners.
Similarly, the retransmission of network programing,
including network programing which is broadcast in
‘‘distant’’ markets, does not injure the copyright
owner. The copyright owner contracts with the net-
work on the basis of his programing reaching all mar-
kets served by the network and is compensated accord-
ingly.

By contrast, their retransmission of distant non-net-
work programing by cable systems causes damage to
the copyright owner by distributing the program in an
area beyond which it has been licensed. Such retrans-
mission adversely affects the ability of the copyright
owner to exploit the work in the distant market. It is
also of direct benefit to the cable system by enhancing
its ability to attract subscribers and increase revenues.
For these reasons, the Committee has concluded that
the copyright liability of cable television systems
under the compulsory license should be limited to the
retransmission of distant non-network programing.

In implementing this conclusion, the Committee gen-
erally followed a proposal submitted by the cable and
motion picture industries, the two industries most di-
rectly affected by the establishment of copyright royal-
ties for cable television systems. Under the proposal,
the royalty fee is determined by a two step computa-
tion. First, a value called a ‘‘distant signal equivalent’’
is assigned to all ‘‘distant’’ signals. Distant signals are
defined as signals retransmitted by a cable system, in
whole or in part, outside the local service area of the
primary transmitter. Different values are assigned to
independent, network, and educational stations be-
cause of the different amounts of viewing of non-net-
work programing carried by such stations. For exam-
ple, the viewing of non-network programs on network
stations is considered to approximate 25 percent. These
values are then combined and a scale of percentages is
applied to the cumulative total.

The Committee also considered various proposals to
exempt certain categories of cable systems from roy-
alty payments altogether. The Committee determined
that the approach of the Senate bill to require some
payment by every cable system is sound, but estab-
lished separate fee schedules for cable systems whose
gross receipts for the basic retransmission service do
not exceed either $80,000 or $160,000 semiannually. It is
the Committee’s view that the fee schedules adopted
for these systems are now appropriate, based on their
relative size and the services performed.

All the royalty payments required under the bill are
paid on a semiannual basis to the Register of Copy-
rights. Each year they are distributed by the Copyright
Royalty Commission to those copyright owners who
may validly claim that their works were the subject of
distant non-network retransmissions by cable systems.

Based on current estimates supplied to the Commit-
tee, the total royalty fees paid under the initial sched-
ule established in the bill should approximate $8.7 mil-
lion. Compared with the present number of cable tele-
vision subscribers, calculated at 10.8 million, copyright
payments under the bill would therefore approximate
81 cents per subscriber per year. The Committee be-
lieves that such payments are modest and will not re-
tard the orderly development of the cable television in-
dustry or the service it provides to its subscribers.

Analysis of Provisions. Throughout section 111, the
operative terms are ‘‘primary transmission’’ and ‘‘sec-
ondary transmission.’’ These terms are defined in sub-
section (f) entirely in relation to each other. In any
particular case, the ‘‘primary’’ transmitter is the one
whose signals are being picked up and further transmit-
ted by a ‘‘secondary’’ transmitter which in turn, is
someone engaged in ‘‘the further transmitting of a pri-
mary transmission simultaneously with the primary
transmission.’’ With one exception provided in sub-
section (f) and limited by subsection (e), the section
does not cover or permit a cable system, or indeed any
person, to tape or otherwise record a program off-the-
air and later to transmit the program from the tape or
record to the public. The one exception involves cable
systems located outside the continental United States,
but not including cable systems in Puerto Rico, or,
with limited exceptions, Hawaii. These systems are
permitted to record and retransmit programs under the
compulsory license, subject to the restrictive condi-
tions of subsection (e), because off-the-air signals are
generally not available in the offshore areas.

General Exemptions. Certain secondary transmissions
are given a general exemption under clause (1) of sec-
tion 111(a). The first of these applies to secondary
transmissions consisting ‘‘entirely of the relaying, by
the management of a hotel, apartment house, or simi-
lar establishment’’ of a transmission to the private
lodgings of guests or residents and provided ‘‘no direct
charge is made to see or hear the secondary trans-
mission.’’

The exemption would not apply if the secondary
transmission consists of anything other than the mere
relay of ordinary broadcasts. The cutting out of adver-
tising, the running in of new commercials, or any other
change in the signal relayed would subject the second-
ary transmitter to full liability. Moreover, the term
‘‘private lodgings’’ is limited to rooms used as living
quarters or for private parties, and does not include
dining rooms, meeting halls, theatres, ballrooms, or
similar places that are outside of a normal circle of a
family and its social acquaintances. No special excep-
tion is needed to make clear that the mere placing of
an ordinary radio or television set in a private hotel
room does not constitute an infringement.

Secondary Transmissions of Instructional Broadcasts.
Clause (2) of section 111(a) is intended to make clear
that an instructional transmission within the scope of
section 110(2) is exempt whether it is a ‘‘primary trans-
mission’’ or a ‘‘secondary transmission.’’

Carriers. The general exemption under section 111 ex-
tends to secondary transmitters that act solely as pas-
sive carriers. Under clause (3), a carrier is exempt if it
‘‘has no direct or indirect control over the content or
selection of the primary transmission or over the par-
ticular recipients of the secondary transmission.’’ For
this purpose its activities must ‘‘consist solely of pro-
viding wires, cables, or other communications channels
for the use of others.’’

Clause (4) would exempt the activities of secondary
transmitters that operate on a completely nonprofit
basis. The operations of nonprofit ‘‘translators’’ or
‘‘boosters,’’ which do nothing more than amplify broad-
cast signals and retransmit them to everyone in an
area for free reception, would be exempt if there is no
‘‘purpose of direct or indirect commercial advantage,’’
and if there is no charge to the recipients ‘‘other than
assessments necessary to defray the actual and reason-
able costs of maintaining and operating the secondary
transmission service.’’ This exemption does not apply
to a cable television system.



Page 67 TITLE 17—COPYRIGHTS § 111

Secondary Transmissions of Primary Transmissions
to Controlled Group. Notwithstanding the provisions of
subsections (a) and (c), the secondary transmission to
the public of a primary transmission embodying a per-
formance or display is actionable as an act of infringe-
ment if the primary transmission is not made for recep-
tion by the public at large but is controlled and limited
to reception by particular members of the public. Ex-
amples of transmissions not intended for the general
public are background music services such as MUZAK,
closed circuit broadcasts to theatres, pay television
(STV) or pay-cable.

The Senate bill contains a provision, however, stat-
ing that the secondary transmission does not con-
stitute an act of infringement if the carriage of the sig-
nals comprising the secondary transmission is required
under the rules and regulations of the FCC. The exclu-
sive purpose of this provision is to exempt a cable sys-
tem from copyright liability if the FCC should require
cable systems to carry to their subscribers a ‘‘scram-
bled’’ pay signal of a subscription television station.

The Committee is concerned, however, that the Sen-
ate bill is not clearly limited to the situation where a
cable system is required by the FCC to carry a ‘‘scram-
bled’’ pay television signal. The Committee believes
that the provision should not include any authority or
permission to ‘‘unscramble’’ the signal. Further, the
Senate bill does not make clear that the exception
would not apply if the primary transmission is made by
a cable system or cable system network transmitting
its own originated program, e.g., pay-cable. For these
reasons, the subsection was amended to provide that
the exception would only apply if (1) the primary trans-
mission to a controlled group is made by a broadcast
station licensed by the FCC; (2) the carriage of the sig-
nal is required by FCC rules and regulations; and (3)
the signal of the primary transmitter is not altered or
changed in any way by the secondary transmitter.

Compulsory License. Section 111(c) establishes the
compulsory license for cable systems generally. It pro-
vides that, subject to the provisions of clauses (2), (3)
and (4), the secondary transmission to the public by a
cable system of a primary transmission made by a
broadcast station licensed by the FCC or by an appro-
priate governmental authority of Canada or Mexico is
subject to compulsory licensing upon compliance with
the provisions of subsection (d) where the carriage of
the signals comprising the secondary transmission is
permissible under the rules and regulations of the FCC.
The compulsory license applies, therefore, to the car-
riage of over-the-air broadcast signals and is inapplica-
ble to the secondary transmission of any nonbroadcast
primary transmission such as a program originated by
a cable system or a cable network. The latter would be
subject to full copyright liability under other sections
of the legislation.

Limitations on the Compulsory License. Sections
111(c)(2), (3) and (4) establish limitations on the scope of
the compulsory license, and provide that failure to
comply with these limitations subjects a cable system
to a suit for infringement and all the remedies provided
in the legislation for such actions.

Section 111(c)(2) provides that the ‘‘willful or re-
peated’’ carriage of signals not permissible under the
rules and regulations of the FCC subjects a cable sys-
tem to full copyright liability. The words ‘‘willful or
repeated’’ are used to prevent a cable system from
being subjected to severe penalties for innocent or cas-
ual acts (‘‘Repeated’’ does not mean merely ‘‘more than
once,’’ of course; rather, it denotes a degree of aggra-
vated negligence which borders on willfulness. Such a
condition would not exist in the case of an innocent
mistake as to what signals or programs may properly
be carried under the FCC’s complicated rules). Section
111(c)(2) also provides that a cable system is subject to
full copyright liability where the cable system has not
recorded the notice, deposited the statement of ac-
count, or paid the royalty fee required by subsection
(d). The Committee does not intend, however, that a
good faith error by the cable system in computing the

amount due would subject it to full liability as an in-
fringer. The Committee expects that in most instances
of this type the parties would be able to work out the
problem without resort to the courts.

Commercial Substitution. Section 111(c)(3) provides
that a cable system is fully subject to the remedies pro-
vided in this legislation for copyright infringement if
the cable system willfully alters, through changes, de-
letions, or additions, the content of a particular pro-
gram or any commercial advertising or station an-
nouncements transmitted by the primary transmitter
during, or immediately before or after, the trans-
mission of the program. In the Committee’s view, any
willful deletion, substitution, or insertion of commer-
cial advertisements of any nature by a cable system or
changes in the program content of the primary trans-
mission, significantly alters the basic nature of the
cable retransmission service, and makes its function
similar to that of a broadcaster. Further, the place-
ment of substitute advertising in a program by a cable
system on a ‘‘local’’ signal harms the advertiser and, in
turn, the copyright owner, whose compensation for the
work is directly related to the size of the audience that
the advertiser’s message is calculated to reach. On a
‘‘distant’’ signal, the placement of substitute advertis-
ing harms the local broadcaster in the distant market
because the cable system is then competing for local
advertising dollars without having comparable pro-
gram costs. The Committee has therefore attempted
broadly to proscribe the availability of the compulsory
license if a cable system substitutes commercial mes-
sages. Included in the prohibition are commercial mes-
sages and station announcements not only during, but
also immediately before or after the program, so as to
insure a continuous ban on commercial substitution
from one program to another. In one situation, how-
ever, the Committee has permitted such substitution
when the commercials are inserted by those engaged in
television commercial advertising market research.
This exception is limited to those situations where the
research company has obtained the consent of the ad-
vertiser who purchased the original commercial adver-
tisement, the television station whose signal is re-
transmitted, and the cable system, and provided fur-
ther that no income is derived from the sale of such
commercial time.

Canadian and Mexican Signals. Section 111(c)(4) pro-
vides limitations on the compulsory license with re-
spect to foreign signals carried by cable systems from
Canada or Mexico. Under the Senate bill, the carriage
of any foreign signals by a cable system would have
been subject to full copyright liability, because the
compulsory license was limited to the retransmission
of broadcast stations licensed by the FCC. The Commit-
tee recognized, however, that cable systems primarily
along the northern and southern border have received
authorization from the FCC to carry broadcast signals
of certain Canadian and Mexican stations.

In the Committee’s view, the authorization by the
FCC to a cable system to carry a foreign signal does
not resolve the copyright question of the royalty pay-
ment that should be made for copyrighted programs
originating in the foreign country. The latter raises
important international questions of the protection to
be accorded foreign copyrighted works in the United
States. While the Committee has established a general
compulsory licensing scheme for the retransmission of
copyrighted works of U.S. nationals, a broad compul-
sory license scheme for all foreign works does not ap-
pear warranted or justified. Thus, for example, if in the
future the signal of a British, French, or Japanese sta-
tion were retransmitted in the United States by a cable
system, full copyright liability would apply.

With respect to Canadian and Mexican signals, the
Committee found that a special situation exists regard-
ing the carriage of these signals by U.S. cable systems
on the northern and southern borders, respectively.
The Committee determined, therefore, that with re-
spect to Canadian signals the compulsory license would
apply in an area located 150 miles from the U.S.-Cana-
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dian border, or south from the border to the 42nd par-
allel of latitude, whichever distance is greater. Thus
the cities of Detroit, Pittsburgh, Cleveland, Green Bay
and Seattle would be included within the compulsory
license area, while cities such as New York, Philadel-
phia, Chicago, and San Francisco would be located out-
side the area.

With respect to Mexican signals, the Commission de-
termined that the compulsory license would apply only
in the area in which such signals may be received by a
U.S. cable system by means of direct interception of a
free space radio wave. Thus, full copyright liability
would apply if a cable system were required to use any
equipment or device other than a receiving antenna to
bring the signal to the community of the cable system.

Further, to take account of those cable systems that
are presently carrying or are specifically authorized to
carry Canadian or Mexican signals, pursuant to FCC
rules and regulations, and whether or not within the
zones established, the Committee determined to grant
a compulsory license for the carriage of those specific
signals on those cable systems as in effect on April 15,
1976.

The Committee wishes to stress that cable systems
operating within these zones are fully subject to the
payment of royalty fees under the compulsory license
for those foreign signals retransmitted. The copyright
owners of the works transmitted may appear before the
Copyright Royalty Commission and, pursuant to the
provisions of this legislation, file claims to their fair
share of the royalties collected. Outside the zones, how-
ever, full copyright liability would apply as would all
the remedies of the legislation for any act of infringe-
ment.

Requirements for a Compulsory License. The compul-
sory license provided for in section 111(c) is contingent
upon fulfillment of the requirements set forth in sec-
tion 111(d). Subsection (d)(1) directs that at least one
month before the commencement of operations, or
within 180 days after the enactment of this act [Oct. 19,
1976], whichever is later, a cable system must record in
the Copyright Office a notice, including a statement
giving the identity and address of the person who owns
or operates the secondary transmission service or who
has power to exercise primary control over it, together
with the name and location of the primary transmitter
whose signals are regularly carried by the cable sys-
tem. Signals ‘‘regularly carried’’ by the system mean
those signals which the Federal Communications Com-
mission has specifically authorized the cable system to
carry, and which are actually carried by the system on
a regular basis. It is also required that whenever the
ownership or control or regular signal carriage com-
plement of the system changes, the cable system must
within 30 days record any such changes in the Copy-
right Office. Cable systems must also record such fur-
ther information as the Register of Copyrights shall
prescribe by regulation.

Subsection (d)(2) directs cable systems whose second-
ary transmissions have been subject to compulsory li-
censing under subsection (c) to deposit with the Reg-
ister of Copyrights a semi-annual statement of ac-
count. The dates for filing such statements of account
and the six-month period which they are to cover are
to be determined by the Register of Copyrights after
consultation with the Copyright Royalty Commission.
In addition to other such information that the Register
may prescribe by regulation, the statements of account
are to specify the number of channels on which the
cable system made secondary transmissions to its sub-
scribers, the names and locations of all primary trans-
mitters whose transmissions were carried by the sys-
tem, the total number of subscribers to the system, and
the gross amounts paid to the system for the basic
service of providing secondary transmissions. If any
non-network television programming was retransmit-
ted by the cable system beyond the local service area
of the primary transmitter, pursuant to the rules of the
Federal Communications Commission, which under cer-
tain circumstances permit the substitution or addition

of television signals not regularly carried, the cable
system must deposit a special statement of account
listing the times, dates, stations and programs involved
in such substituted or added carriage.

Copyright Royalty Payments. Subsection (d)(2)(B), (C)
and (D) require cable systems to deposit royalty fee
payments for the period covered by the statements of
account. These payments are to be computed on the
basis of specified percentages of the gross receipts from
cable subscribers during the period covered by the
statement. For purposes of computing royalty pay-
ments, only receipts for the basic service of providing
secondary transmissions of primary broadcast trans-
mitters are to be considered. Other receipts from sub-
scribers, such as those for pay-cable services or instal-
lation charges, are not included in gross receipts.

Subsection (d)(2)(B) provides that, except in the case
of a cable system that comes within the gross receipts
limitations of subclauses (C) and (D), the royalty fee is
computed in the following manner:

Every cable system pays .675 of 1 percent of its gross
receipts for the privilege of retransmitting distant non-
network programming, such amount to be applied
against the fee, if any, payable under the computation
for ‘‘distant signal equivalents.’’ The latter are deter-
mined by adding together the values assigned to the ac-
tual number of distant television stations carried by a
cable system. The purpose of this initial rate, applica-
ble to all cable systems in this class, is to establish a
basic payment, whether or not a particular cable sys-
tem elects to transmit distant non-network program-
ming. It is not a payment for the retransmission of
purely ‘‘local’’ signals, as is evident from the provision
that it applies to and is deductible from the fee payable
for any ‘‘distant signal equivalents.’’

The remaining provisions of subclause (B) establish
the following rates for ‘‘distant signal equivalents:’’

The rate from zero to one distant signal equivalent is
.675 of 1 percent of gross subscriber revenues. An addi-
tional .425 of 1 percent of gross subscriber revenues is
to be paid for each of the second, third and fourth dis-
tant signal equivalents that are carried. A further pay-
ment of .2 of 1 percent of gross subscriber revenues is
to be made for each distant signal equivalent after the
fourth. Any fraction of a distant signal equivalent is to
be computed at its fractional value and where a cable
system is located partly within and partly without the
local service area of a primary transmitter, the gross
receipts subject to the percentage payment are limited
to those gross receipts derived from subscribers located
without the local service area of such primary trans-
mitter.

Pursuant to the foregoing formula, copyright pay-
ments as a percentage of gross receipts increase as the
number of distant television signals carried by a cable
system increases. Because many smaller cable systems
carry a large number of distant signals, especially
those located in areas where over-the-air television
service is sparse, and because smaller cable systems
may be less able to shoulder the burden of copyright
payments than larger systems, the Committee decided
to give special consideration to cable systems with
semi-annual gross subscriber receipts of less than
$160,000 ($320,000 annually). The royalty fee schedules
for cable systems in this category are specified in sub-
clauses (C) and (D).

In lieu of the payments required in subclause (B), sys-
tems earning less than $80,000, semi-annually, are to
pay a royalty fee of .5 of 1 percent of gross receipts.
Gross receipts under this provision are computed, how-
ever, by subtracting from actual gross receipts col-
lected during the payment period the amount by which
$80,000 exceeds such actual gross receipts. Thus, if the
actual gross receipts of the cable system for the period
covered are $60,000, the fee is determined by subtracting
$20,000 (the amount by which $80,000 exceeds actual
gross receipts) from $60,000 and applying .5 of 1 percent
to the $40,000 result. However, gross receipts in no case
are to be reduced to less than $3,000.

Under subclause (D), cable systems with semi-annual
gross subscriber receipts of between $80,000 and $160,000
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are to pay royalty fees of .5 of 1 percent of such actual
gross receipts up to $80,000, and 1 percent of any actual
gross receipts in excess of $80,000. The royalty fee pay-
ments under both subclauses (C) and (D) are to be de-
termined without regard to the number of distant sig-
nal equivalents, if any, carried by the subject cable sys-
tems.

Copyright Royalty Distribution. Section 111(d)(3) pro-
vides that the royalty fees paid by cable systems under
the compulsory license shall be received by the Reg-
ister of Copyrights and, after deducting the reasonable
costs incurred by the Copyright Office, deposited in the
Treasury of the United States. The fees are distributed
subsequently, pursuant to the determination of the
Copyright Royalty Commission under chapter 8 [§ 801 et
seq. of this title].

The copyright owners entitled to participate in the
distribution of the royalty fees paid by cable systems
under the compulsory license are specified in section
111(d)(4). Consistent with the Committee’s view that
copyright royalty fees should be made only for the re-
transmission of distant non-network programming, the
claimants are limited to (1) copyright owners whose
works were included in a secondary transmission made
by a cable system of a distant non-network television
program; (2) any copyright owner whose work is in-
cluded in a secondary transmission identified in a spe-
cial statement of account deposited under section
111(d)(2)(A); and (3) any copyright owner whose work
was included in distant non-network programming con-
sisting exclusively of aural signals. Thus, no royalty
fees may be claimed or distributed to copyright owners
for the retransmission of either ‘‘local’’ or ‘‘network’’
programs.

The Committee recognizes that the bill does not in-
clude specific provisions to guide the Copyright Roy-
alty Commission in determining the appropriate divi-
sion among competing copyright owners of the royalty
fees collected from cable systems under Section 111.
The Committee concluded that it would not be appro-
priate to specify particular, limiting standards for dis-
tribution. Rather, the Committee believes that the
Copyright Royalty Commission should consider all per-
tinent data and considerations presented by the claim-
ants.

Should disputes arise, however, between the different
classes of copyright claimants, the Committee believes
that the Copyright Royalty Commission should con-
sider that with respect to the copyright owners of
‘‘live’’ programs identified by the special statement of
account deposited under Section 111(d)(2)(A), a special
payment is provided in Section 111(f).

Section 111(d)(5) sets forth the procedure for the dis-
tribution of the royalty fees paid by cable systems.
During the month of July of each year, every person
claiming to be entitled to compulsory license fees must
file a claim with the Copyright Royalty Commission, in
accordance with such provisions as the Commission
shall establish. In particular, the Commission may es-
tablish the relevant period covered by such claims after
giving adequate time for copyright owners to review
and consider the statements of account filed by cable
systems. Notwithstanding any provisions of the anti-
trust laws, the claimants may agree among themselves
as to the division and distribution of such fees. After
the first day of August of each year, the Copyright
Royalty Commission shall determine whether a con-
troversy exists concerning the distribution of royalty
fees. If no controversy exists, the Commission, after de-
ducting its reasonable administrative costs, shall dis-
tribute the fees to the copyright owners entitled or
their agents. If the Commission finds the existence of
a controversy, it shall, pursuant to the provisions of
chapter 8 [§ 801 et seq. of this title], conduct a proceed-
ing to determine the distribution of royalty fees.

Off-Shore Taping by Cable Systems. Section 111(e) es-
tablishes the conditions and limitation upon which cer-
tain cable systems located outside the continental
United States, and specified in subsection (f), may
make tapes of copyrighted programs and retransmit

the taped programs to their subscribers upon payment
of the compulsory license fee. These conditions and
limitations include compliance with detailed trans-
mission, record keeping, and other requirements. Their
purpose is to control carefully the use of any tapes
made pursuant to the limited recording and retrans-
mission authority established in subsection (f), and to
insure that the limited objective of assimilating off-
shore cable systems to systems within the United
States for purposes of the compulsory license is not ex-
ceeded. Any secondary transmission by a cable system
entitled to the benefits of the taping authorization that
does not comply with the requirements of section 111(e)
is an act of infringement and is fully subject to all the
remedies provided in the legislation for such actions.

Definitions. Section 111(f) contains a series of defini-
tions. These definitions are found in subsection (f) rath-
er than in section 101 because of their particular appli-
cation to secondary transmissions by cable systems.

Primary and Secondary Transmissions. The definitions
of ‘‘primary transmission’’ and ‘‘secondary trans-
mission’’ have been discussed above. The definition of
‘‘secondary transmission’’ also contains a provision
permitting the nonsimultaneous retransmission of a
primary transmission if by a cable system ‘‘not located
in whole or in part within the boundary of the forty-
eight contiguous states, Hawaii or Puerto Rico.’’ Under
a proviso, however, a cable system in Hawaii may make
a nonsimultaneous retransmission of a primary trans-
mission if the carriage of the television broadcast sig-
nal comprising such further transmission is permissible
under the rules, regulations or authorizations of the
FCC.

The effect of this definition is to permit certain cable
systems in offshore areas, but not including cable sys-
tems in the offshore area of Puerto Rico and to a lim-
ited extent only in Hawaii, to tape programs and re-
transmit them to subscribers under the compulsory li-
cense. Puerto Rico was excluded based upon a commu-
nication the Committee received from the Governor of
Puerto Rico stating that the particular television
broadcasting problems which the definition seeks to
solve for cable systems in other noncontiguous areas do
not exist in Puerto Rico. He therefore requested that
Puerto Rico be excluded from the scope of the defini-
tion. All cable systems covered by the definition are
subject to the conditions and limitations for non-
simultaneous transmissions established in section
111(e).

Cable System. The definition of a ‘‘cable system’’ es-
tablishes that it is a facility that in whole or in part
receives signals of one or more television broadcast
stations licensed by the FCC and makes secondary
transmissions of such signals to subscribing members
of the public who pay for such service. A closed circuit
wire system that only originates programs and does
not carry television broadcast signals would not come
within the definition. Further, the definition provides
that, in determining the applicable royalty fee and sys-
tem classification under subsection (d)(2)(B), (C), or (D)
cable systems in contiguous communities under com-
mon ownership or control or operating from one head-
end are considered as one system.

Local Service Area of a Primary Transmitter. The defini-
tion of ‘‘local service area of a primary transmitter’’
establishes the difference between ‘‘local’’ and ‘‘dis-
tant’’ signals and therefore the line between signals
which are subject to payment under the compulsory li-
cense and those that are not. It provides that the local
service area of a television broadcast station is the
area in which the station is entitled to insist upon its
signal being retransmitted by a cable system pursuant
to FCC rules and regulations. Under FCC rules and reg-
ulations this so-called ‘‘must carry’’ area is defined
based on the market size and position of cable systems
in 47 C.F.R. §§ 76.57, 76.59, 76.61 and 76.63. The definition
is limited, however, to the FCC rules in effect on April
15, 1976. The purpose of this limitation is to insure that
any subsequent rule amendments by the FCC that ei-
ther increase or decrease the size of the local service
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area for its purposes do not change the definition for
copyright purposes. The Committee believes that any
such change for copyright purposes, which would mate-
rially affect the royalty fee payments provided in the
legislation, should only be made by an amendment to
the statute.

The ‘‘local service area of a primary transmitter’’ of
a Canadian or Mexican television station is defined as
the area in which such station would be entitled to in-
sist upon its signals being retransmitted if it were a
television broadcast station subject to FCC rules and
regulations. Since the FCC does not permit a television
station licensed in a foreign country to assert a claim
to carriage by a U.S. cable system, the local service
area of such foreign station is considered to be the
same area as if it were a U.S. station.

The local service area for a radio broadcast station is
defined to mean ‘‘the primary service area of such sta-
tion pursuant to the rules and regulations of the Fed-
eral Communications Commission.’’ The term ‘‘pri-
mary service area’’ is defined precisely by the FCC with
regard to AM stations in Section 73.11(a) of the FCC’s
rules. In the case of FM stations, ‘‘primary service
area’’ is regarded by the FCC as the area included with-
in the field strength contours specified in Section 73.311
of its rules.

Distant Signal Equivalent. The definition of a ‘‘distant
signal equivalent’’ is central to the computation of the
royalty fees payable under the compulsory license. It is
the value assigned to the secondary transmission of
any non-network television programming carried by a
cable system, in whole or in part, beyond the local
service area of the primary transmitter of such pro-
gramming. It is computed by assigning a value of one
(1) to each distant independent station and a value of
one-quarter (1⁄4) to each distant network station and
distant noncommercial educational station carried by
a cable system, pursuant to the rules and regulations of
the FCC. Thus, a cable system carrying two distant
independent stations, two distant network stations and
one distant noncommercial educational station would
have a total of 2.75 distant signal equivalents.

The values assigned to independent, network and
noncommercial educational stations are subject, how-
ever, to certain exceptions and limitations. Two of
these relate to the mandatory and discretionary pro-
gram deletion and substitution rules of the FCC. Where
the FCC rules require a cable system to omit certain
programs (e.g., the syndicated program exclusivity
rules) and also permit the substitution of another pro-
gram in place of the omitted program, no additional
value is assigned for the substituted or additional pro-
gram. Further, where the FCC rules on the date of en-
actment of this legislation permit a cable system, at
its discretion, to make such deletions or substitutions
or to carry additional programs not transmitted by pri-
mary transmitters within whose local service area the
cable system is located, no additional value is assigned
for the substituted or additional programs. However,
the latter discretionary exception is subject to a condi-
tion that if the substituted or additional program is a
‘‘live’’ program (e.g., a sports event), then an additional
value is assigned to the carriage of the distant signal
computed as a fraction of one distant signal equivalent.
The fraction is determined by assigning to the numera-
tor the number of days in the year on which the ‘‘live’’
substitution occurs, and by assigning to the denomina-
tor the number of days in the year. Further, the discre-
tionary exception is limited to those FCC rules in ef-
fect on the date of enactment of this legislation [Oct.
19, 1976]. If subsequent FCC rule amendments or indi-
vidual authorizations enlarge the discretionary ability
of cable systems to delete and substitute programs,
such deletions and substitutions would be counted at
the full value assigned the particular type of station
provided above.

Two further exceptions pertain to the late-night or
specialty programming rules of the FCC or to a station
carried on a part-time basis where full-time carriage is
not possible because the cable system lacks the acti-

vated channel capacity to retransmit on a full-time
basis all signals which it is authorized to carry. In this
event, the values for independent, network and non-
commercial, educational stations set forth above, as
the case may be, are determined by multiplying each
by a fraction which is equal to the ratio of the broad-
cast hours of such station carried by the cable system
to the total broadcast hours of the station.

Network Station. A ‘‘network station’’ is defined as a
television broadcast station that is owned or operated
by, or affiliated with, one or more of the U.S. television
networks providing nationwide transmissions and that
transmits a substantial part of the programming sup-
plied by such networks for a substantial part of that
station’s typical broadcast day. To qualify as a net-
work station, all the conditions of the definition must
be met. Thus, the retransmission of a Canadian station
affiliated with a Canadian network would not qualify
under the definition. Further, a station affiliated with
a regional network would not qualify, since a regional
network would not provide nationwide transmissions.
However, a station affiliated with a network providing
nationwide transmissions that also occasionally carries
regional programs would qualify as a ‘‘network sta-
tion,’’ if the station transmits a substantial part of the
programming supplied by the network for a substantial
part of the station’s typical broadcast day.

Independent Station. An ‘‘independent station’’ is de-
fined as a commercial television broadcast station
other than a network station. Any commercial station
that does not fall within the definition of ‘‘network
station’’ is classified as an ‘‘independent station.’’

Noncommercial Educational Station. A ‘‘noncommercial
educational station’’ is defined as a television station
that is a noncommercial educational broadcast station
within the meaning of section 397 of title 47 [47 U.S.C.
397].

REFERENCES IN TEXT

The antitrust laws, referred to in subsec. (d)(4)(A),
are classified generally to chapter 1 (§ 1 et seq.) of Title
15, Commerce and Trade.

The date of enactment of this Act, referred to in the
fifth undesignated par. of subsec. (f), defining ‘‘distant
signal equivalent’’, is Oct. 19, 1976.

AMENDMENTS

1999—Subsecs. (a), (b). Pub. L. 106–113, § 1000(a)(9)
[title I, § 1011(b)(1)(A), (B)], substituted ‘‘performance or
display of a work embodied in a primary transmission’’
for ‘‘primary transmission embodying a performance or
display of a work’’ in introductory provisions.

Subsec. (c)(1). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(a)(2), (b)(1)(C)(i)], inserted ‘‘a performance or dis-
play of a work embodied in’’ after ‘‘by a cable system
of’’, struck out ‘‘and embodying a performance or dis-
play of a work’’ after ‘‘governmental authority of Can-
ada or Mexico’’, and substituted ‘‘statutory’’ for ‘‘com-
pulsory’’.

Subsec. (c)(3), (4). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(b)(1)(C)(ii)], substituted ‘‘a performance or dis-
play of a work embodied in a primary transmission’’ for
‘‘a primary transmission’’ and struck out ‘‘and em-
bodying a performance or display of a work’’ after
‘‘governmental authority of Canada or Mexico’’.

Subsec. (d). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(a)(2)], which directed substitution of ‘‘statutory’’
for ‘‘compulsory’’, was executed by substituting ‘‘Stat-
utory’’ for ‘‘Compulsory’’ in heading to reflect probable
intent of Congress.

Subsec. (d)(1). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(a)(2)], substituted ‘‘statutory’’ for ‘‘compulsory’’
in introductory provisions.

Subsec. (d)(1)(B)(i), (3)(C). Pub. L. 106–113, § 1000(a)(9)
[title I, § 1011(a)(1)], substituted ‘‘programming’’ for
‘‘programing’’.

Subsec. (d)(4)(A). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(a)(2)], substituted ‘‘statutory’’ for ‘‘compulsory’’
in two places.
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Subsec. (f). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(a)(1)], substituted ‘‘programming’’ for ‘‘program-
ing’’ wherever appearing.

1995—Subsec. (c)(1). Pub. L. 104–39 inserted ‘‘and sec-
tion 114(d)’’ after ‘‘of this subsection’’.

1994—Subsec. (f). Pub. L. 103–369, § 3(b), in fourth un-
designated par. defining local service area of a primary
transmitter, inserted ‘‘or such station’s television mar-
ket as defined in section 76.55(e) of title 47, Code of Fed-
eral Regulations (as in effect on September 18, 1993), or
any modifications to such television market made, on
or after September 18, 1993, pursuant to section 76.55(e)
or 76.59 of title 47 of the Code of Federal Regulations,’’
after ‘‘April 15, 1976,’’.

Pub. L. 103–369, § 3(a), inserted ‘‘microwave,’’ after
‘‘wires, cables,’’ in third undesignated par., defining
cable system.

1993—Subsec. (d)(1). Pub. L. 103–198, § 6(a)(1), struck
out ‘‘, after consultation with the Copyright Royalty
Tribunal (if and when the Tribunal has been con-
stituted),’’ after ‘‘Register shall’’ in introductory provi-
sions.

Subsec. (d)(1)(A). Pub. L. 103–198, § 6(a)(2), struck out
‘‘, after consultation with the Copyright Royalty Tri-
bunal (if and when the Tribunal has been constituted),’’
after ‘‘Register of Copyrights may’’.

Subsec. (d)(2). Pub. L. 103–198, § 6(a)(3), substituted
‘‘All funds held by the Secretary of the Treasury shall
be invested in interest-bearing United States securities
for later distribution with interest by the Librarian of
Congress in the event no controversy over distribution
exists, or by a copyright arbitration royalty panel in
the event a controversy over such distribution exists.’’
for ‘‘All funds held by the Secretary of the Treasury
shall be invested in interest-bearing United States se-
curities for later distribution with interest by the
Copyright Royalty Tribunal as provided by this title.
The Register shall submit to the Copyright Royalty
Tribunal, on a semiannual basis, a compilation of all
statements of account covering the relevant six-month
period provided by clause (1) of this subsection.’’

Subsec. (d)(4)(A). Pub. L. 103–198, § 6(a)(4), substituted
‘‘Librarian of Congress’’ for ‘‘Copyright Royalty Tribu-
nal’’ before ‘‘claim with the’’ and for ‘‘Tribunal’’ before
‘‘requirements that the’’.

Subsec. (d)(4)(B). Pub. L. 103–198, § 6(a)(5), amended
subpar. (B) generally. Prior to amendment, subpar. (B)
read as follows: ‘‘After the first day of August of each
year, the Copyright Royalty Tribunal shall determine
whether there exists a controversy concerning the dis-
tribution of royalty fees. If the Tribunal determines
that no such controversy exists, it shall, after deduct-
ing its reasonable administrative costs under this sec-
tion, distribute such fees to the copyright owners enti-
tled, or to their designated agents. If the Tribunal finds
the existence of a controversy, it shall, pursuant to
chapter 8 of this title, conduct a proceeding to deter-
mine the distribution of royalty fees.’’

Subsec. (d)(4)(C). Pub. L. 103–198, § 6(a)(6), substituted
‘‘Librarian of Congress’’ for ‘‘Copyright Royalty Tribu-
nal’’.

1990—Subsec. (c)(2)(B). Pub. L. 101–318, § 3(a)(1), struck
out ‘‘recorded the notice specified by subsection (d)
and’’ after ‘‘where the cable system has not’’.

Subsec. (d)(2). Pub. L. 101–318, § 3(a)(2)(A), substituted
‘‘clause (1)’’ for ‘‘paragraph (1)’’.

Subsec. (d)(3). Pub. L. 101–318, § 3(a)(2)(B), substituted
‘‘clause (4)’’ for ‘‘clause (5)’’ in introductory provisions.

Subsec. (d)(3)(B). Pub. L. 101–318, § 3(a)(2)(C), sub-
stituted ‘‘clause (1)(A)’’ for ‘‘clause (2)(A)’’.

1988—Subsec. (a)(4), (5). Pub. L. 100–667, § 202(1)(A),
added par. (4) and redesignated former par. (4) as (5).

Subsec. (d)(1)(A). Pub. L. 100–667, § 202(1)(B), inserted
provision that determination of total number of sub-
scribers and gross amounts paid to cable system for
basic service of providing secondary transmissions of
primary broadcast transmitters not include subscribers
and amounts collected from subscribers receiving sec-
ondary transmissions for private home viewing under
section 119.

1986—Subsec. (d). Pub. L. 99–397, § 2(a)(1), (4), (5), sub-
stituted ‘‘paragraph (1)’’ for ‘‘clause (2)’’ in par. (3),
struck out par. (1) which related to recordation of no-
tice with Copyright Office by cable systems in order for
secondary transmissions to be subject to compulsory li-
censing, and redesignated pars. (2) to (5) as (1) to (4), re-
spectively.

Pub. L. 99–397, § 2(a)(2), (3), which directed the amend-
ment of subsec. (d) by substituting ‘‘paragraph (4)’’ for
‘‘clause (5)’’ in pars. (2) and (2)(B) could not be executed
because pars. (2) and (2)(B) did not contain references
to ‘‘clause (5)’’. See 1990 Amendment note above.

Subsec. (f). Pub. L. 99–397, § 2(b), substituted ‘‘sub-
section (d)(1)’’ for ‘‘subsection (d)(2)’’ in third undesig-
nated par., defining a cable system.

Pub. L. 99–397, § 1, inserted provision in fourth undes-
ignated par., defining ‘‘local service area of a primary
transmitter’’, to cover that term in relation to low
power television stations.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104–39 effective 3 months after
Nov. 1, 1995, see section 6 of Pub. L. 104–39, set out as
a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by section 3(b) of Pub. L. 103–369 effec-
tive July 1, 1994, see section 6(d) of Pub. L. 103–369, set
out as an Effective and Termination Dates of 1994
Amendment note under section 119 of this title.

EFFECTIVE DATE OF 1990 AMENDMENT

Section 3(e)(1) of Pub. L. 101–318 provided that: ‘‘The
amendments made by subsections (a) and (b) [amending
this section and section 801 of this title] shall be effec-
tive as of August 27, 1986.’’

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–667 effective Jan. 1, 1989,
see section 206 of Pub. L. 100–667, set out as an Effective
Date note under section 119 of this title.

TERMINATION OF TRUST TERRITORY OF THE PACIFIC
ISLANDS

For termination of Trust Territory of the Pacific Is-
lands, see note set out preceding section 1681 of Title
48, Territories and Insular Possessions.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 110, 114, 119,
122, 501, 510, 511, 801, 802, 803 of this title; title 18 section
2319; title 47 sections 325, 534, 573.

§ 112. Limitations on exclusive rights: Ephemeral
recordings

(a)(1) Notwithstanding the provisions of sec-
tion 106, and except in the case of a motion pic-
ture or other audiovisual work, it is not an in-
fringement of copyright for a transmitting orga-
nization entitled to transmit to the public a per-
formance or display of a work, under a license,
including a statutory license under section
114(f), or transfer of the copyright or under the
limitations on exclusive rights in sound record-
ings specified by section 114(a), or for a trans-
mitting organization that is a broadcast radio or
television station licensed as such by the Fed-
eral Communications Commission and that
makes a broadcast transmission of a perform-
ance of a sound recording in a digital format on
a nonsubscription basis, to make no more than
one copy or phonorecord of a particular trans-
mission program embodying the performance or
display, if—

(A) the copy or phonorecord is retained and
used solely by the transmitting organization
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that made it, and no further copies or phono-
records are reproduced from it; and

(B) the copy or phonorecord is used solely
for the transmitting organization’s own trans-
missions within its local service area, or for
purposes of archival preservation or security;
and

(C) unless preserved exclusively for archival
purposes, the copy or phonorecord is destroyed
within six months from the date the trans-
mission program was first transmitted to the
public.

(2) In a case in which a transmitting organiza-
tion entitled to make a copy or phonorecord
under paragraph (1) in connection with the
transmission to the public of a performance or
display of a work is prevented from making such
copy or phonorecord by reason of the applica-
tion by the copyright owner of technical meas-
ures that prevent the reproduction of the work,
the copyright owner shall make available to the
transmitting organization the necessary means
for permitting the making of such copy or
phonorecord as permitted under that paragraph,
if it is technologically feasible and economically
reasonable for the copyright owner to do so. If
the copyright owner fails to do so in a timely
manner in light of the transmitting organiza-
tion’s reasonable business requirements, the
transmitting organization shall not be liable for
a violation of section 1201(a)(1) of this title for
engaging in such activities as are necessary to
make such copies or phonorecords as permitted
under paragraph (1) of this subsection.

(b) Notwithstanding the provisions of section
106, it is not an infringement of copyright for a
governmental body or other nonprofit organiza-
tion entitled to transmit a performance or dis-
play of a work, under section 110(2) or under the
limitations on exclusive rights in sound record-
ings specified by section 114(a), to make no more
than thirty copies or phonorecords of a particu-
lar transmission program embodying the per-
formance or display, if—

(1) no further copies or phonorecords are re-
produced from the copies or phonorecords
made under this clause; and

(2) except for one copy or phonorecord that
may be preserved exclusively for archival pur-
poses, the copies or phonorecords are de-
stroyed within seven years from the date the
transmission program was first transmitted to
the public.

(c) Notwithstanding the provisions of section
106, it is not an infringement of copyright for a
governmental body or other nonprofit organiza-
tion to make for distribution no more than one
copy or phonorecord, for each transmitting or-
ganization specified in clause (2) of this sub-
section, of a particular transmission program
embodying a performance of a nondramatic mu-
sical work of a religious nature, or of a sound re-
cording of such a musical work, if—

(1) there is no direct or indirect charge for
making or distributing any such copies or
phonorecords; and

(2) none of such copies or phonorecords is
used for any performance other than a single
transmission to the public by a transmitting
organization entitled to transmit to the public

a performance of the work under a license or
transfer of the copyright; and

(3) except for one copy or phonorecord that
may be preserved exclusively for archival pur-
poses, the copies or phonorecords are all de-
stroyed within one year from the date the
transmission program was first transmitted to
the public.

(d) Notwithstanding the provisions of section
106, it is not an infringement of copyright for a
governmental body or other nonprofit organiza-
tion entitled to transmit a performance of a
work under section 110(8) to make no more than
ten copies or phonorecords embodying the per-
formance, or to permit the use of any such copy
or phonorecord by any governmental body or
nonprofit organization entitled to transmit a
performance of a work under section 110(8), if—

(1) any such copy or phonorecord is retained
and used solely by the organization that made
it, or by a governmental body or nonprofit or-
ganization entitled to transmit a performance
of a work under section 110(8), and no further
copies or phonorecords are reproduced from it;
and

(2) any such copy or phonorecord is used
solely for transmissions authorized under sec-
tion 110(8), or for purposes of archival preser-
vation or security; and

(3) the governmental body or nonprofit orga-
nization permitting any use of any such copy
or phonorecord by any governmental body or
nonprofit organization under this subsection
does not make any charge for such use.

(e) STATUTORY LICENSE.—(1) A transmitting
organization entitled to transmit to the public a
performance of a sound recording under the lim-
itation on exclusive rights specified by section
114(d)(1)(C)(iv) or under a statutory license in
accordance with section 114(f) is entitled to a
statutory license, under the conditions specified
by this subsection, to make no more than 1
phonorecord of the sound recording (unless the
terms and conditions of the statutory license
allow for more), if the following conditions are
satisfied:

(A) The phonorecord is retained and used
solely by the transmitting organization that
made it, and no further phonorecords are re-
produced from it.

(B) The phonorecord is used solely for the
transmitting organization’s own transmissions
originating in the United States under a statu-
tory license in accordance with section 114(f)
or the limitation on exclusive rights specified
by section 114(d)(1)(C)(iv).

(C) Unless preserved exclusively for purposes
of archival preservation, the phonorecord is
destroyed within 6 months from the date the
sound recording was first transmitted to the
public using the phonorecord.

(D) Phonorecords of the sound recording
have been distributed to the public under the
authority of the copyright owner or the copy-
right owner authorizes the transmitting en-
tity to transmit the sound recording, and the
transmitting entity makes the phonorecord
under this subsection from a phonorecord law-
fully made and acquired under the authority
of the copyright owner.
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(2) Notwithstanding any provision of the anti-
trust laws, any copyright owners of sound re-
cordings and any transmitting organizations en-
titled to a statutory license under this sub-
section may negotiate and agree upon royalty
rates and license terms and conditions for mak-
ing phonorecords of such sound recordings under
this section and the proportionate division of
fees paid among copyright owners, and may des-
ignate common agents to negotiate, agree to,
pay, or receive such royalty payments.

(3) No later than 30 days after the date of the
enactment of the Digital Millennium Copyright
Act, the Librarian of Congress shall cause notice
to be published in the Federal Register of the
initiation of voluntary negotiation proceedings
for the purpose of determining reasonable terms
and rates of royalty payments for the activities
specified by paragraph (1) of this subsection dur-
ing the period beginning on the date of the en-
actment of such Act and ending on December 31,
2000, or such other date as the parties may
agree. Such rates shall include a minimum fee
for each type of service offered by transmitting
organizations. Any copyright owners of sound
recordings or any transmitting organizations
entitled to a statutory license under this sub-
section may submit to the Librarian of Congress
licenses covering such activities with respect to
such sound recordings. The parties to each nego-
tiation proceeding shall bear their own costs.

(4) In the absence of license agreements nego-
tiated under paragraph (2), during the 60-day pe-
riod commencing 6 months after publication of
the notice specified in paragraph (3), and upon
the filing of a petition in accordance with sec-
tion 803(a)(1), the Librarian of Congress shall,
pursuant to chapter 8, convene a copyright arbi-
tration royalty panel to determine and publish
in the Federal Register a schedule of reasonable
rates and terms which, subject to paragraph (5),
shall be binding on all copyright owners of
sound recordings and transmitting organizations
entitled to a statutory license under this sub-
section during the period beginning on the date
of the enactment of the Digital Millennium
Copyright Act and ending on December 31, 2000,
or such other date as the parties may agree.
Such rates shall include a minimum fee for each
type of service offered by transmitting organiza-
tions. The copyright arbitration royalty panel
shall establish rates that most clearly represent
the fees that would have been negotiated in the
marketplace between a willing buyer and a will-
ing seller. In determining such rates and terms,
the copyright arbitration royalty panel shall
base its decision on economic, competitive, and
programming information presented by the par-
ties, including—

(A) whether use of the service may sub-
stitute for or may promote the sales of phono-
records or otherwise interferes with or en-
hances the copyright owner’s traditional
streams of revenue; and

(B) the relative roles of the copyright owner
and the transmitting organization in the copy-
righted work and the service made available
to the public with respect to relative creative
contribution, technological contribution, cap-
ital investment, cost, and risk.

In establishing such rates and terms, the copy-
right arbitration royalty panel may consider the

rates and terms under voluntary license agree-
ments negotiated as provided in paragraphs (2)
and (3). The Librarian of Congress shall also es-
tablish requirements by which copyright owners
may receive reasonable notice of the use of their
sound recordings under this section, and under
which records of such use shall be kept and
made available by transmitting organizations
entitled to obtain a statutory license under this
subsection.

(5) License agreements voluntarily negotiated
at any time between 1 or more copyright owners
of sound recordings and 1 or more transmitting
organizations entitled to obtain a statutory li-
cense under this subsection shall be given effect
in lieu of any determination by a copyright arbi-
tration royalty panel or decision by the Librar-
ian of Congress.

(6) Publication of a notice of the initiation of
voluntary negotiation proceedings as specified
in paragraph (3) shall be repeated, in accordance
with regulations that the Librarian of Congress
shall prescribe, in the first week of January 2000,
and at 2-year intervals thereafter, except to the
extent that different years for the repeating of
such proceedings may be determined in accord-
ance with paragraph (3). The procedures speci-
fied in paragraph (4) shall be repeated, in accord-
ance with regulations that the Librarian of Con-
gress shall prescribe, upon filing of a petition in
accordance with section 803(a)(1), during a 60-
day period commencing on July 1, 2000, and at 2-
year intervals thereafter, except to the extent
that different years for the repeating of such
proceedings may be determined in accordance
with paragraph (3). The procedures specified in
paragraph (4) shall be concluded in accordance
with section 802.

(7)(A) Any person who wishes to make a
phonorecord of a sound recording under a statu-
tory license in accordance with this subsection
may do so without infringing the exclusive right
of the copyright owner of the sound recording
under section 106(1)—

(i) by complying with such notice require-
ments as the Librarian of Congress shall pre-
scribe by regulation and by paying royalty
fees in accordance with this subsection; or

(ii) if such royalty fees have not been set, by
agreeing to pay such royalty fees as shall be
determined in accordance with this sub-
section.

(B) Any royalty payments in arrears shall be
made on or before the 20th day of the month
next succeeding the month in which the royalty
fees are set.

(8) If a transmitting organization entitled to
make a phonorecord under this subsection is
prevented from making such phonorecord by
reason of the application by the copyright owner
of technical measures that prevent the repro-
duction of the sound recording, the copyright
owner shall make available to the transmitting
organization the necessary means for permitting
the making of such phonorecord as permitted
under this subsection, if it is technologically
feasible and economically reasonable for the
copyright owner to do so. If the copyright owner
fails to do so in a timely manner in light of the
transmitting organization’s reasonable business
requirements, the transmitting organization
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shall not be liable for a violation of section
1201(a)(1) of this title for engaging in such ac-
tivities as are necessary to make such phono-
records as permitted under this subsection.

(9) Nothing in this subsection annuls, limits,
impairs, or otherwise affects in any way the ex-
istence or value of any of the exclusive rights of
the copyright owners in a sound recording, ex-
cept as otherwise provided in this subsection, or
in a musical work, including the exclusive
rights to reproduce and distribute a sound re-
cording or musical work, including by means of
a digital phonorecord delivery, under sections
106(1), 106(3), and 115, and the right to perform
publicly a sound recording or musical work, in-
cluding by means of a digital audio trans-
mission, under sections 106(4) and 106(6).

(f)(1) Notwithstanding the provisions of sec-
tion 106, and without limiting the application of
subsection (b), it is not an infringement of copy-
right for a governmental body or other non-
profit educational institution entitled under
section 110(2) to transmit a performance or dis-
play to make copies or phonorecords of a work
that is in digital form and, solely to the extent
permitted in paragraph (2), of a work that is in
analog form, embodying the performance or dis-
play to be used for making transmissions au-
thorized under section 110(2), if—

(A) such copies or phonorecords are retained
and used solely by the body or institution that
made them, and no further copies or phono-
records are reproduced from them, except as
authorized under section 110(2); and

(B) such copies or phonorecords are used
solely for transmissions authorized under sec-
tion 110(2).

(2) This subsection does not authorize the con-
version of print or other analog versions of
works into digital formats, except that such
conversion is permitted hereunder, only with re-
spect to the amount of such works authorized to
be performed or displayed under section 110(2),
if—

(A) no digital version of the work is avail-
able to the institution; or

(B) the digital version of the work that is
available to the institution is subject to tech-
nological protection measures that prevent its
use for section 110(2).

(g) The transmission program embodied in a
copy or phonorecord made under this section is
not subject to protection as a derivative work
under this title except with the express consent
of the owners of copyright in the preexisting
works employed in the program.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2558; Pub. L. 105–304, title IV, §§ 402, 405(b), Oct.
28, 1998, 112 Stat. 2888, 2899; Pub. L. 106–44, § 1(b),
Aug. 5, 1999, 113 Stat. 221; Pub. L. 107–273, div. C,
title III, § 13301(c)(1), Nov. 2, 2002, 116 Stat. 1912.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Section 112 of the bill concerns itself with a special
problem that is not dealt with in the present statutes
but is the subject of provisions in a number of foreign
statutes and in the revisions of the Berne Convention
since 1948. This is the problem of what are commonly
called ‘‘ephemeral recordings’’: copies or phonorecords

of a work made for purposes of later transmission by a
broadcasting organization legally entitled to transmit
the work. In other words, where a broadcaster has the
privilege of performing or displaying a work either be-
cause he is licensed or because the performance or dis-
play is exempted under the statute, the question is
whether he should be given the additional privilege of
recording the performance or display to facilitate its
transmission. The need for a limited exemption in
these cases because of the practical exigencies of broad-
casting has been generally recognized, but the scope of
the exemption has been a controversial issue.

Recordings for Licensed Transmissions. Under sub-
section (a) of section 112, an organization that has ac-
quired the right to transmit any work (other than a
motion picture or other audiovisual work), or that is
free to transmit a sound recording under section 114,
may make a single copy or phonorecord of a particular
program embodying the work, if the copy or phono-
record is used solely for the organization’s own trans-
missions within its own area; after 6 months it must be
destroyed or preserved solely for archival purposes.

Organizations Covered.—The ephemeral recording
privilege is given by subsection (a) to ‘‘a transmitting
organization entitled to transmit to the public a per-
formance or display of a work.’’ Assuming that the
transmission meets the other conditions of the provi-
sion, it makes no difference what type of public trans-
mission the organization is making: commercial radio
and television broadcasts, public radio and television
broadcasts not exempted by section 110(2), pay-TV,
closed circuit, background music, and so forth. How-
ever, to come within the scope of subsection (a), the or-
ganization must have the right to make the trans-
mission ‘‘under a license or transfer of the copyright or
under the limitations on exclusive rights in sound re-
cordings specified by section 114(a).’’ Thus, except in
the case of copyrighted sound recordings (which have
no exclusive performing rights under the bill), the or-
ganization must be a transferee or licensee (including
compulsory licensee) of performing rights in the work
in order to make an ephemeral recording of it.

Some concern has been expressed by authors and pub-
lishers lest the term ‘‘organization’’ be construed to in-
clude a number of affiliated broadcasters who could ex-
change the recording without restrictions. The term is
intended to cover a broadcasting network, or a local
broadcaster or individual transmitter; but, under
clauses (1) and (2) of the subsection, the ephemeral re-
cording must be ‘‘retained and used solely by the trans-
mitting organization that made it,’’ and must be used
solely for that organization’s own transmissions within
its own area. Thus, an ephemeral recording made by
one transmitter, whether it be a network or local
broadcaster, could not be made available for use by an-
other transmitter. Likewise, this subsection does not
apply to those nonsimultaneous transmissions by cable
systems not located within a boundary of the forty-
eight contiguous States that are granted a compulsory
license under section 111.

Scope of the Privilege.—Subsection (a) permits the
transmitting organization to make ‘‘no more than one
copy or phonorecord of a particular transmission pro-
gram embodying the performance or display.’’ A
‘‘transmission program’’ is defined in section 101 as a
body of material produced for the sole purpose of trans-
mission as a unit. Thus, under section 112(a), a trans-
mitter could make only one copy or phonorecord of a
particular ‘‘transmission program’’ containing a copy-
righted work, but would not be limited as to the num-
ber of times the work itself could be duplicated as part
of other ‘‘transmission programs.’’

Three specific limitations on the scope of the ephem-
eral recording privilege are set out in subsection (a),
and unless all are met the making of an ‘‘ephemeral re-
cording’’ becomes fully actionable as an infringement.
The first requires that the copy or phonorecord be ‘‘re-
tained and used solely by the transmitting organiza-
tion that made it,’’ and that ‘‘no further copies or
phonorecords are reproduced from it.’’ This means that
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a transmitting organization would have no privilege of
exchanging ephemeral recordings with other transmit-
ters or of allowing them to duplicate their own ephem-
eral recordings from the copy or phonorecord it has
made. There is nothing in the provision to prevent a
transmitting organization from having an ephemeral
recording made by means of facilities other than its
own, although it would not be permissible for a person
or organization other than a transmitting organization
to make a recording on its own initiative for possible
sale or lease to a broadcaster. The ephemeral recording
privilege would extend to copies or phonorecords made
in advance for later broadcast, as well as recordings of
a program that are made while it is being transmitted
and are intended for deferred transmission or preserva-
tion.

Clause (2) of section 112(a) provides that, to be ex-
empt from copyright, the copy or phonorecord must be
‘‘used solely for the transmitting organization’s own
transmissions within its local service area, or for pur-
poses of archival preservation or security’’. The term
‘‘local service area’’ is defined in section 111(f).

Clause (3) of section 112(a) provides that, unless pre-
served exclusively for archival purposes, the copy or
phonorecord of a transmission program must be de-
stroyed within six months from the date the trans-
mission program was first transmitted to the public.

Recordings for Instructional Transmissions. Section
112(b) represents a response to the arguments of in-
structional broadcasters and other educational groups
for special recording privileges, although it does not go
as far as these groups requested. In general, it permits
a nonprofit organization that is free to transmit a per-
formance or display of a work, under section 110(2) or
under the limitations on exclusive rights in sound re-
cordings specified by section 114(a), to make not more
than thirty copies or phonorecords and to use the
ephemeral recordings for transmitting purposes for not
more than seven years after the initial transmission.

Organizations Covered.—The privilege of making
ephemeral recordings under section 112(b) extends to a
‘‘governmental body or other nonprofit organization
entitled to transmit a performance or display of a work
under section 110(2) or under the limitations on exclu-
sive rights in sound recordings specified by section
114(a).’’ Aside from phonorecords of copyrighted sound
recordings, the ephemeral recordings made by an in-
structional broadcaster under subsection (b) must em-
body a performance or display that meets all of the
qualifications for exemption under section 110(2). Cop-
ies or phonorecords made for educational broadcasts of
a general cultural nature, or for transmission as part of
an information storage and retrieval system, would not
be exempted from copyright protection under section
112(b).

Motion Pictures and Other Audiovisual Works.—Since
the performance exemption provided by section 110(2)
applies only to nondramatic literary and musical
works, there was no need to exclude motion pictures
and other audiovisual works explicitly from the scope
of section 112(b). Another point stressed by the produc-
ers of educational films in this connection, however,
was that ephemeral recordings made by instructional
broadcasters are in fact audiovisual works that often
compete for exactly the same market. They argued
that it is unfair to allow instructional broadcasters to
reproduce multiple copies of films and tapes, and to ex-
change them with other broadcasters, without paying
any copyright royalties, thereby directly injuring the
market of producers of audiovisual works who now pay
substantial fees to authors for the same uses. These ar-
guments are persuasive and justify the placing of rea-
sonable limits on the recording privilege.

Scope of the Privilege.—Under subsection (b) an in-
structional broadcaster may make ‘‘no more than thir-
ty copies or phonorecords of a particular transmission
program embodying the performance or display.’’ No
further copies or phonorecords can be reproduced from
those made under section 112(b), either by the nonprofit
organization that made them or by anyone else.

On the other hand, if the nonprofit organization does
nothing directly or indirectly to authorize, induce, or
encourage others to duplicate additional copies or
phonorecords of an ephemeral recording in excess of
the limit of thirty, it would not be held responsible as
participating in the infringement in such a case, and
the unauthorized copies would not be counted against
the organization’s total of thirty.

Unlike ephemeral recordings made under subsection
(a), exchanges of recordings among instructional broad-
casters are permitted. An organization that has made
copies or phonorecords under subsection (b) may use
one of them for purposes of its own transmissions that
are exempted by section 110(2), and it may also transfer
the other 29 copies to other instructional broadcasters
for use in the same way.

As in the case of ephemeral recordings made under
section 112(a), a copy or phonorecord made for instruc-
tional broadcasting could be reused in any number of
transmissions within the time limits specified in the
provision. Because of the special problems of instruc-
tional broadcasters resulting from the scheduling of
courses and the need to prerecord well in advance of
transmission, the period of use has been extended to
seven years from the date the transmission program
was first transmitted to the public.

Religious Broadcasts.—Section 112(c) provides that it
is not an infringement of copyright for certain non-
profit organizations to make no more than one copy for
each transmitting organization of a broadcast program
embodying a performance of a nondramatic musical
work of a religious nature or of a sound recording of
such a musical work. In order for this exception to be
applicable there must be no charge for the distribution
of the copies, none of the copies may be used for any
performance other than a single transmission by an or-
ganization possessing a license to transmit a copy-
righted work, and, other than for one copy that may be
preserved for archival purposes, the remaining copies
must be destroyed within one year from the date the
program was first transmitted to the public.

Despite objections by music copyright owners, the
Committee found this exemption to be justified by the
special circumstances under which many religious pro-
grams are broadcast. These programs are produced on
tape or disk for distribution by mail of one copy only
to each broadcast station carrying the program. None
of the programs are prepared for profit, and the pro-
gram producer either pays the station to carry the pro-
gram or furnishes it free of charge. The stations have
performing licenses, so the copyright owners receive
compensation. Following the performance, the tape is
returned or the disk destroyed. It seems likely that, as
has been alleged, to require a second payment for the
mechanical reproduction under these circumstances
would simply have the effect of driving some of the
copyrighted music off the air.

Ephemeral Recordings for Transmissions to Handi-
capped Audiences. As a counterpart to its amendment
of section 110(8), the Committee adopted a new provi-
sion, subsection (d) of section 112, to provide an ephem-
eral recording exemption in the case of transmissions
to the blind and deaf. New subsection would permit the
making of one recording of a performance exempted
under section 110(8), and its retention for an unlimited
period. It would not permit the making of further re-
productions or their exchange with other organiza-
tions.

Copyright Status of Ephemeral Recordings. A pro-
gram reproduced in an ephemeral recording made under
section 112 in many cases will constitute a motion pic-
ture, a sound recording, or some other kind of deriva-
tive work, and will thus be potentially copyrightable
under section 103. In section 112(e) it is provided that
ephemeral recordings are not to be copyrightable as de-
rivative works except with the consent of the owners of
the copyrighted material employed in them.



Page 76TITLE 17—COPYRIGHTS§ 113

REFERENCES IN TEXT

The antitrust laws, referred to in subsec. (e)(2), are
classified generally to chapter 1 (§ 1 et seq.) of Title 15,
Commerce and Trade.

The date of the enactment of the Digital Millennium
Copyright Act, referred to in subsec. (e)(3), (4), is the
date of enactment of Pub. L. 105–304, which was ap-
proved Oct. 28, 1998.

AMENDMENTS

2002—Subsecs. (f), (g). Pub. L. 107–273 added subsec. (f)
and redesignated former subsec. (f) as (g).

1999—Subsec. (e)(2). Pub. L. 106–44, § 1(b)(1), redesig-
nated par. (3) as (2).

Subsec. (e)(3). Pub. L. 106–44, § 1(b)(1), (2), redesignated
par. (4) as (3) and substituted ‘‘(1)’’ for ‘‘(2)’’ in first sen-
tence. Former par. (3) redesignated (2).

Subsec. (e)(4). Pub. L. 106–44, § 1(b)(1), (3), redesignated
par. (5) as (4), substituted ‘‘(2)’’ for ‘‘(3)’’, ‘‘(3)’’ for ‘‘(4)’’,
and ‘‘(5)’’ for ‘‘(6)’’ in first sentence, and substituted
‘‘(2) and (3)’’ for ‘‘(3) and (4)’’ in penultimate sentence
of concluding provisions. Former par. (4) redesignated
(3).

Subsec. (e)(5). Pub. L. 106–44, § 1(b)(1), redesignated
par. (6) as (5). Former par. (5) redesignated (4).

Subsec. (e)(6). Pub. L. 106–44, § 1(b)(1), (4), redesignated
par. (7) as (6), substituted ‘‘(3)’’ for ‘‘(4)’’ wherever ap-
pearing, and substituted ‘‘(4)’’ for ‘‘(5)’’ in two places.
Former par. (6) redesignated (5).

Subsec. (e)(7) to (10). Pub. L. 106–44, § 1(b)(1), redesig-
nated pars. (8) to (10) as (7) to (9), respectively. Former
par. (7) redesignated (6).

1998—Subsec. (a). Pub. L. 105–304, § 402, designated ex-
isting provisions as par. (1), in introductory provisions
inserted ‘‘, including a statutory license under section
114(f),’’ after ‘‘under a license’’ and ‘‘or for a transmit-
ting organization that is a broadcast radio or television
station licensed as such by the Federal Communica-
tions Commission and that makes a broadcast trans-
mission of a performance of a sound recording in a digi-
tal format on a nonsubscription basis,’’ after ‘‘114(a),’’,
redesignated former pars. (1) to (3) as subpars. (A) to
(C), respectively, and added par. (2).

Subsecs. (e), (f). Pub. L. 105–304, § 405(b), added subsec.
(e) and redesignated former subsec. (e) as (f).

CONSTRUCTION OF 1998 AMENDMENT

Pub. L. 105–304, title IV, § 405(c), Oct. 28, 1998, 112 Stat.
2902, provided that: ‘‘Nothing in this section [amending
this section and sections 114 and 801 to 803 of this title
and enacting provisions set out as notes under section
114 of this title] or the amendments made by this sec-
tion shall affect the scope of section 112(a) of title 17,
United States Code, or the entitlement of any person to
an exemption thereunder.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 114, 501, 511,
802, 803 of this title; title 18 section 2319.

§ 113. Scope of exclusive rights in pictorial,
graphic, and sculptural works

(a) Subject to the provisions of subsections (b)
and (c) of this section, the exclusive right to re-
produce a copyrighted pictorial, graphic, or
sculptural work in copies under section 106 in-
cludes the right to reproduce the work in or on
any kind of article, whether useful or otherwise.

(b) This title does not afford, to the owner of
copyright in a work that portrays a useful arti-
cle as such, any greater or lesser rights with re-
spect to the making, distribution, or display of
the useful article so portrayed than those af-
forded to such works under the law, whether
title 17 or the common law or statutes of a
State, in effect on December 31, 1977, as held ap-

plicable and construed by a court in an action
brought under this title.

(c) In the case of a work lawfully reproduced
in useful articles that have been offered for sale
or other distribution to the public, copyright
does not include any right to prevent the mak-
ing, distribution, or display of pictures or photo-
graphs of such articles in connection with adver-
tisements or commentaries related to the dis-
tribution or display of such articles, or in con-
nection with news reports.

(d)(1) In a case in which—
(A) a work of visual art has been incor-

porated in or made part of a building in such
a way that removing the work from the build-
ing will cause the destruction, distortion, mu-
tilation, or other modification of the work as
described in section 106A(a)(3), and

(B) the author consented to the installation
of the work in the building either before the
effective date set forth in section 610(a) of the
Visual Artists Rights Act of 1990, or in a writ-
ten instrument executed on or after such ef-
fective date that is signed by the owner of the
building and the author and that specifies that
installation of the work may subject the work
to destruction, distortion, mutilation, or other
modification, by reason of its removal,

then the rights conferred by paragraphs (2) and
(3) of section 106A(a) shall not apply.

(2) If the owner of a building wishes to remove
a work of visual art which is a part of such
building and which can be removed from the
building without the destruction, distortion,
mutilation, or other modification of the work as
described in section 106A(a)(3), the author’s
rights under paragraphs (2) and (3) of section
106A(a) shall apply unless—

(A) the owner has made a diligent, good
faith attempt without success to notify the
author of the owner’s intended action affect-
ing the work of visual art, or

(B) the owner did provide such notice in
writing and the person so notified failed, with-
in 90 days after receiving such notice, either
to remove the work or to pay for its removal.

For purposes of subparagraph (A), an owner
shall be presumed to have made a diligent, good
faith attempt to send notice if the owner sent
such notice by registered mail to the author at
the most recent address of the author that was
recorded with the Register of Copyrights pursu-
ant to paragraph (3). If the work is removed at
the expense of the author, title to that copy of
the work shall be deemed to be in the author.

(3) The Register of Copyrights shall establish a
system of records whereby any author of a work
of visual art that has been incorporated in or
made part of a building, may record his or her
identity and address with the Copyright Office.
The Register shall also establish procedures
under which any such author may update the in-
formation so recorded, and procedures under
which owners of buildings may record with the
Copyright Office evidence of their efforts to
comply with this subsection.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2560; Pub. L. 101–650, title VI, § 604, Dec. 1, 1990,
104 Stat. 5130.)
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HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Section 113 deals with the extent of copyright protec-
tion in ‘‘works of applied art.’’ The section takes as its
starting point the Supreme Court’s decision in Mazer v.
Stein, 347 U.S. 201 (1954) [74 S.Ct. 460, 98 L.Ed. 630, re-
hearing denied 74 S.Ct. 637, 347 U.S. 949, 98 L.Ed. 1096],
and the first sentence of subsection (a) restates the
basic principle established by that decision. The rule of
Mazer, as affirmed by the bill, is that copyright in a
pictorial, graphic, or sculptural work will not be af-
fected if the work is employed as the design of a useful
article, and will afford protection to the copyright
owner against the unauthorized reproduction of his
work in useful as well as nonuseful articles. The terms
‘‘pictorial, graphic, and sculptural works’’ and ‘‘useful
article’’ are defined in section 101, and these definitions
are discussed above in connection with section 102.

The broad language of section 106(1) and of subsection
(a) of section 113 raises questions as to the extent of
copyright protection for a pictorial, graphic, or sculp-
tural work that portrays, depicts, or represents an
image of a useful article in such a way that the utili-
tarian nature of the article can be seen. To take the ex-
ample usually cited, would copyright in a drawing or
model of an automobile give the artist the exclusive
right to make automobiles of the same design?

The 1961 Report of the Register of Copyrights stated,
on the basis of judicial precedent, that ‘‘copyright in a
pictorial, graphic, or sculptural work, portraying a use-
ful article as such, does not extend to the manufacture
of the useful article itself,’’ and recommended specifi-
cally that ‘‘the distinctions drawn in this area by exist-
ing court decisions’’ not be altered by the statute. The
Register’s Supplementary Report, at page 48, cited a
number of these decisions, and explained the insuper-
able difficulty of finding ‘‘any statutory formulation
that would express the distinction satisfactorily.’’ Sec-
tion 113(b) reflects the Register’s conclusion that ‘‘the
real need is to make clear that there is no intention to
change the present law with respect to the scope of pro-
tection in a work portraying a useful article as such.’’

Section 113(c) provides that it would not be an in-
fringement of copyright, where a copyright work has
been lawfully published as the design of useful articles,
to make, distribute or display pictures of the articles
in advertising, in feature stories about the articles, or
in the news reports.

In conformity with its deletion from the bill of Title
II, relating to the protection of ornamental designs of
useful articles, the Committee has deleted subsections
(b), (c), and (d) of section 113 of S. 22 as adopted by the
Senate, since they are no longer relevant.

REFERENCES IN TEXT

Section 610(a) of the Visual Artists Rights Act of 1990
[Pub. L. 101–650], referred to in subsec. (d)(1)(B), is set
out as an Effective Date note under section 106A of this
title.

AMENDMENTS

1990—Subsec. (d). Pub. L. 101–650 added subsec. (d).

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101–650 effective 6 months
after Dec. 1, 1990, see section 610 of Pub. L. 101–650, set
out as an Effective Date note under section 106A of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 106A, 301,
501, 511 of this title; title 18 section 2319.

§ 114. Scope of exclusive rights in sound record-
ings

(a) The exclusive rights of the owner of copy-
right in a sound recording are limited to the

rights specified by clauses (1), (2), (3) and (6) of
section 106, and do not include any right of per-
formance under section 106(4).

(b) The exclusive right of the owner of copy-
right in a sound recording under clause (1) of
section 106 is limited to the right to duplicate
the sound recording in the form of phonorecords
or copies that directly or indirectly recapture
the actual sounds fixed in the recording. The ex-
clusive right of the owner of copyright in a
sound recording under clause (2) of section 106 is
limited to the right to prepare a derivative work
in which the actual sounds fixed in the sound re-
cording are rearranged, remixed, or otherwise
altered in sequence or quality. The exclusive
rights of the owner of copyright in a sound re-
cording under clauses (1) and (2) of section 106 do
not extend to the making or duplication of an-
other sound recording that consists entirely of
an independent fixation of other sounds, even
though such sounds imitate or simulate those in
the copyrighted sound recording. The exclusive
rights of the owner of copyright in a sound re-
cording under clauses (1), (2), and (3) of section
106 do not apply to sound recordings included in
educational television and radio programs (as
defined in section 397 of title 47) distributed or
transmitted by or through public broadcasting
entities (as defined by section 118(g)): Provided,
That copies or phonorecords of said programs
are not commercially distributed by or through
public broadcasting entities to the general pub-
lic.

(c) This section does not limit or impair the
exclusive right to perform publicly, by means of
a phonorecord, any of the works specified by
section 106(4).

(d) LIMITATIONS ON EXCLUSIVE RIGHT.—Not-
withstanding the provisions of section 106(6)—

(1) EXEMPT TRANSMISSIONS AND RETRANS-
MISSIONS.—The performance of a sound record-
ing publicly by means of a digital audio trans-
mission, other than as a part of an interactive
service, is not an infringement of section 106(6)
if the performance is part of—

(A) a nonsubscription broadcast trans-
mission;

(B) a retransmission of a nonsubscription
broadcast transmission: Provided, That, in
the case of a retransmission of a radio sta-
tion’s broadcast transmission—

(i) the radio station’s broadcast trans-
mission is not willfully or repeatedly re-
transmitted more than a radius of 150
miles from the site of the radio broadcast
transmitter, however—

(I) the 150 mile limitation under this
clause shall not apply when a non-
subscription broadcast transmission by a
radio station licensed by the Federal
Communications Commission is re-
transmitted on a nonsubscription basis
by a terrestrial broadcast station, terres-
trial translator, or terrestrial repeater
licensed by the Federal Communications
Commission; and

(II) in the case of a subscription re-
transmission of a nonsubscription broad-
cast retransmission covered by subclause
(I), the 150 mile radius shall be measured
from the transmitter site of such broad-
cast retransmitter;
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1 See References in Text note below.

(ii) the retransmission is of radio station
broadcast transmissions that are—

(I) obtained by the retransmitter over
the air;

(II) not electronically processed by the
retransmitter to deliver separate and
discrete signals; and

(III) retransmitted only within the
local communities served by the re-
transmitter;

(iii) the radio station’s broadcast trans-
mission was being retransmitted to cable
systems (as defined in section 111(f)) by a
satellite carrier on January 1, 1995, and
that retransmission was being retransmit-
ted by cable systems as a separate and dis-
crete signal, and the satellite carrier ob-
tains the radio station’s broadcast trans-
mission in an analog format: Provided,
That the broadcast transmission being re-
transmitted may embody the program-
ming of no more than one radio station; or

(iv) the radio station’s broadcast trans-
mission is made by a noncommercial edu-
cational broadcast station funded on or
after January 1, 1995, under section 396(k)
of the Communications Act of 1934 (47
U.S.C. 396(k)), consists solely of non-
commercial educational and cultural radio
programs, and the retransmission, whether
or not simultaneous, is a nonsubscription
terrestrial broadcast retransmission; or

(C) a transmission that comes within any
of the following categories—

(i) a prior or simultaneous transmission
incidental to an exempt transmission,
such as a feed received by and then re-
transmitted by an exempt transmitter:
Provided, That such incidental trans-
missions do not include any subscription
transmission directly for reception by
members of the public;

(ii) a transmission within a business es-
tablishment, confined to its premises or
the immediately surrounding vicinity;

(iii) a retransmission by any retransmit-
ter, including a multichannel video pro-
gramming distributor as defined in section
602(12) 1 of the Communications Act of 1934
(47 U.S.C. 522(12)), of a transmission by a
transmitter licensed to publicly perform
the sound recording as a part of that
transmission, if the retransmission is si-
multaneous with the licensed transmission
and authorized by the transmitter; or

(iv) a transmission to a business estab-
lishment for use in the ordinary course of
its business: Provided, That the business
recipient does not retransmit the trans-
mission outside of its premises or the im-
mediately surrounding vicinity, and that
the transmission does not exceed the
sound recording performance complement.
Nothing in this clause shall limit the
scope of the exemption in clause (ii).

(2) STATUTORY LICENSING OF CERTAIN TRANS-
MISSIONS.—The performance of a sound record-
ing publicly by means of a subscription digital

audio transmission not exempt under para-
graph (1), an eligible nonsubscription trans-
mission, or a transmission not exempt under
paragraph (1) that is made by a preexisting
satellite digital audio radio service shall be
subject to statutory licensing, in accordance
with subsection (f) if—

(A)(i) the transmission is not part of an
interactive service;

(ii) except in the case of a transmission to
a business establishment, the transmitting
entity does not automatically and inten-
tionally cause any device receiving the
transmission to switch from one program
channel to another; and

(iii) except as provided in section 1002(e),
the transmission of the sound recording is
accompanied, if technically feasible, by the
information encoded in that sound record-
ing, if any, by or under the authority of the
copyright owner of that sound recording,
that identifies the title of the sound record-
ing, the featured recording artist who per-
forms on the sound recording, and related in-
formation, including information concerning
the underlying musical work and its writer;

(B) in the case of a subscription trans-
mission not exempt under paragraph (1) that
is made by a preexisting subscription service
in the same transmission medium used by
such service on July 31, 1998, or in the case
of a transmission not exempt under para-
graph (1) that is made by a preexisting sat-
ellite digital audio radio service—

(i) the transmission does not exceed the
sound recording performance complement;
and

(ii) the transmitting entity does not
cause to be published by means of an ad-
vance program schedule or prior announce-
ment the titles of the specific sound re-
cordings or phonorecords embodying such
sound recordings to be transmitted; and

(C) in the case of an eligible nonsubscrip-
tion transmission or a subscription trans-
mission not exempt under paragraph (1) that
is made by a new subscription service or by
a preexisting subscription service other than
in the same transmission medium used by
such service on July 31, 1998—

(i) the transmission does not exceed the
sound recording performance complement,
except that this requirement shall not
apply in the case of a retransmission of a
broadcast transmission if the retrans-
mission is made by a transmitting entity
that does not have the right or ability to
control the programming of the broadcast
station making the broadcast trans-
mission, unless—

(I) the broadcast station makes broad-
cast transmissions—

(aa) in digital format that regularly
exceed the sound recording perform-
ance complement; or

(bb) in analog format, a substantial
portion of which, on a weekly basis, ex-
ceed the sound recording performance
complement; and

(II) the sound recording copyright
owner or its representative has notified



Page 79 TITLE 17—COPYRIGHTS § 114

the transmitting entity in writing that
broadcast transmissions of the copyright
owner’s sound recordings exceed the
sound recording performance com-
plement as provided in this clause;

(ii) the transmitting entity does not
cause to be published, or induce or facili-
tate the publication, by means of an ad-
vance program schedule or prior announce-
ment, the titles of the specific sound re-
cordings to be transmitted, the phono-
records embodying such sound recordings,
or, other than for illustrative purposes,
the names of the featured recording art-
ists, except that this clause does not dis-
qualify a transmitting entity that makes a
prior announcement that a particular art-
ist will be featured within an unspecified
future time period, and in the case of a re-
transmission of a broadcast transmission
by a transmitting entity that does not
have the right or ability to control the
programming of the broadcast trans-
mission, the requirement of this clause
shall not apply to a prior oral announce-
ment by the broadcast station, or to an ad-
vance program schedule published, in-
duced, or facilitated by the broadcast sta-
tion, if the transmitting entity does not
have actual knowledge and has not re-
ceived written notice from the copyright
owner or its representative that the broad-
cast station publishes or induces or facili-
tates the publication of such advance pro-
gram schedule, or if such advance program
schedule is a schedule of classical music
programming published by the broadcast
station in the same manner as published
by that broadcast station on or before Sep-
tember 30, 1998;

(iii) the transmission—
(I) is not part of an archived program

of less than 5 hours duration;
(II) is not part of an archived program

of 5 hours or greater in duration that is
made available for a period exceeding 2
weeks;

(III) is not part of a continuous pro-
gram which is of less than 3 hours dura-
tion; or

(IV) is not part of an identifiable pro-
gram in which performances of sound re-
cordings are rendered in a predetermined
order, other than an archived or continu-
ous program, that is transmitted at—

(aa) more than 3 times in any 2-week
period that have been publicly an-
nounced in advance, in the case of a
program of less than 1 hour in dura-
tion, or

(bb) more than 4 times in any 2-week
period that have been publicly an-
nounced in advance, in the case of a
program of 1 hour or more in duration,

except that the requirement of this sub-
clause shall not apply in the case of a re-
transmission of a broadcast transmission
by a transmitting entity that does not
have the right or ability to control the
programming of the broadcast trans-

mission, unless the transmitting entity
is given notice in writing by the copy-
right owner of the sound recording that
the broadcast station makes broadcast
transmissions that regularly violate
such requirement;

(iv) the transmitting entity does not
knowingly perform the sound recording, as
part of a service that offers transmissions
of visual images contemporaneously with
transmissions of sound recordings, in a
manner that is likely to cause confusion,
to cause mistake, or to deceive, as to the
affiliation, connection, or association of
the copyright owner or featured recording
artist with the transmitting entity or a
particular product or service advertised by
the transmitting entity, or as to the ori-
gin, sponsorship, or approval by the copy-
right owner or featured recording artist of
the activities of the transmitting entity
other than the performance of the sound
recording itself;

(v) the transmitting entity cooperates to
prevent, to the extent feasible without im-
posing substantial costs or burdens, a
transmission recipient or any other person
or entity from automatically scanning the
transmitting entity’s transmissions alone
or together with transmissions by other
transmitting entities in order to select a
particular sound recording to be transmit-
ted to the transmission recipient, except
that the requirement of this clause shall
not apply to a satellite digital audio serv-
ice that is in operation, or that is licensed
by the Federal Communications Commis-
sion, on or before July 31, 1998;

(vi) the transmitting entity takes no af-
firmative steps to cause or induce the
making of a phonorecord by the trans-
mission recipient, and if the technology
used by the transmitting entity enables
the transmitting entity to limit the mak-
ing by the transmission recipient of
phonorecords of the transmission directly
in a digital format, the transmitting en-
tity sets such technology to limit such
making of phonorecords to the extent per-
mitted by such technology;

(vii) phonorecords of the sound recording
have been distributed to the public under
the authority of the copyright owner or
the copyright owner authorizes the trans-
mitting entity to transmit the sound re-
cording, and the transmitting entity
makes the transmission from a phono-
record lawfully made under the authority
of the copyright owner, except that the re-
quirement of this clause shall not apply to
a retransmission of a broadcast trans-
mission by a transmitting entity that does
not have the right or ability to control the
programming of the broadcast trans-
mission, unless the transmitting entity is
given notice in writing by the copyright
owner of the sound recording that the
broadcast station makes broadcast trans-
missions that regularly violate such re-
quirement;

(viii) the transmitting entity accommo-
dates and does not interfere with the
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transmission of technical measures that
are widely used by sound recording copy-
right owners to identify or protect copy-
righted works, and that are technically
feasible of being transmitted by the trans-
mitting entity without imposing substan-
tial costs on the transmitting entity or re-
sulting in perceptible aural or visual deg-
radation of the digital signal, except that
the requirement of this clause shall not
apply to a satellite digital audio service
that is in operation, or that is licensed
under the authority of the Federal Com-
munications Commission, on or before
July 31, 1998, to the extent that such serv-
ice has designed, developed, or made com-
mitments to procure equipment or tech-
nology that is not compatible with such
technical measures before such technical
measures are widely adopted by sound re-
cording copyright owners; and

(ix) the transmitting entity identifies in
textual data the sound recording during,
but not before, the time it is performed,
including the title of the sound recording,
the title of the phonorecord embodying
such sound recording, if any, and the fea-
tured recording artist, in a manner to per-
mit it to be displayed to the transmission
recipient by the device or technology in-
tended for receiving the service provided
by the transmitting entity, except that
the obligation in this clause shall not take
effect until 1 year after the date of the en-
actment of the Digital Millennium Copy-
right Act and shall not apply in the case of
a retransmission of a broadcast trans-
mission by a transmitting entity that does
not have the right or ability to control the
programming of the broadcast trans-
mission, or in the case in which devices or
technology intended for receiving the serv-
ice provided by the transmitting entity
that have the capability to display such
textual data are not common in the mar-
ketplace.

(3) LICENSES FOR TRANSMISSIONS BY INTER-
ACTIVE SERVICES.—

(A) No interactive service shall be granted
an exclusive license under section 106(6) for
the performance of a sound recording pub-
licly by means of digital audio transmission
for a period in excess of 12 months, except
that with respect to an exclusive license
granted to an interactive service by a licen-
sor that holds the copyright to 1,000 or fewer
sound recordings, the period of such license
shall not exceed 24 months: Provided, how-
ever, That the grantee of such exclusive li-
cense shall be ineligible to receive another
exclusive license for the performance of that
sound recording for a period of 13 months
from the expiration of the prior exclusive li-
cense.

(B) The limitation set forth in subpara-
graph (A) of this paragraph shall not apply
if—

(i) the licensor has granted and there re-
main in effect licenses under section 106(6)
for the public performance of sound re-
cordings by means of digital audio trans-

mission by at least 5 different interactive
services: Provided, however, That each such
license must be for a minimum of 10 per-
cent of the copyrighted sound recordings
owned by the licensor that have been li-
censed to interactive services, but in no
event less than 50 sound recordings; or

(ii) the exclusive license is granted to
perform publicly up to 45 seconds of a
sound recording and the sole purpose of
the performance is to promote the dis-
tribution or performance of that sound re-
cording.

(C) Notwithstanding the grant of an exclu-
sive or nonexclusive license of the right of
public performance under section 106(6), an
interactive service may not publicly perform
a sound recording unless a license has been
granted for the public performance of any
copyrighted musical work contained in the
sound recording: Provided, That such license
to publicly perform the copyrighted musical
work may be granted either by a performing
rights society representing the copyright
owner or by the copyright owner.

(D) The performance of a sound recording
by means of a retransmission of a digital
audio transmission is not an infringement of
section 106(6) if—

(i) the retransmission is of a trans-
mission by an interactive service licensed
to publicly perform the sound recording to
a particular member of the public as part
of that transmission; and

(ii) the retransmission is simultaneous
with the licensed transmission, authorized
by the transmitter, and limited to that
particular member of the public intended
by the interactive service to be the recipi-
ent of the transmission.

(E) For the purposes of this paragraph—
(i) a ‘‘licensor’’ shall include the licens-

ing entity and any other entity under any
material degree of common ownership,
management, or control that owns copy-
rights in sound recordings; and

(ii) a ‘‘performing rights society’’ is an
association or corporation that licenses
the public performance of nondramatic
musical works on behalf of the copyright
owner, such as the American Society of
Composers, Authors and Publishers,
Broadcast Music, Inc., and SESAC, Inc.

(4) RIGHTS NOT OTHERWISE LIMITED.—
(A) Except as expressly provided in this

section, this section does not limit or impair
the exclusive right to perform a sound re-
cording publicly by means of a digital audio
transmission under section 106(6).

(B) Nothing in this section annuls or lim-
its in any way—

(i) the exclusive right to publicly per-
form a musical work, including by means
of a digital audio transmission, under sec-
tion 106(4);

(ii) the exclusive rights in a sound re-
cording or the musical work embodied
therein under sections 106(1), 106(2) and
106(3); or

(iii) any other rights under any other
clause of section 106, or remedies available
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under this title, as such rights or remedies
exist either before or after the date of en-
actment of the Digital Performance Right
in Sound Recordings Act of 1995.

(C) Any limitations in this section on the
exclusive right under section 106(6) apply
only to the exclusive right under section
106(6) and not to any other exclusive rights
under section 106. Nothing in this section
shall be construed to annul, limit, impair or
otherwise affect in any way the ability of
the owner of a copyright in a sound record-
ing to exercise the rights under sections
106(1), 106(2) and 106(3), or to obtain the rem-
edies available under this title pursuant to
such rights, as such rights and remedies
exist either before or after the date of enact-
ment of the Digital Performance Right in
Sound Recordings Act of 1995.

(e) AUTHORITY FOR NEGOTIATIONS.—
(1) Notwithstanding any provision of the

antitrust laws, in negotiating statutory li-
censes in accordance with subsection (f), any
copyright owners of sound recordings and any
entities performing sound recordings affected
by this section may negotiate and agree upon
the royalty rates and license terms and condi-
tions for the performance of such sound re-
cordings and the proportionate division of fees
paid among copyright owners, and may des-
ignate common agents on a nonexclusive basis
to negotiate, agree to, pay, or receive pay-
ments.

(2) For licenses granted under section 106(6),
other than statutory licenses, such as for per-
formances by interactive services or perform-
ances that exceed the sound recording per-
formance complement—

(A) copyright owners of sound recordings
affected by this section may designate com-
mon agents to act on their behalf to grant li-
censes and receive and remit royalty pay-
ments: Provided, That each copyright owner
shall establish the royalty rates and mate-
rial license terms and conditions unilater-
ally, that is, not in agreement, combination,
or concert with other copyright owners of
sound recordings; and

(B) entities performing sound recordings
affected by this section may designate com-
mon agents to act on their behalf to obtain
licenses and collect and pay royalty fees:
Provided, That each entity performing sound
recordings shall determine the royalty rates
and material license terms and conditions
unilaterally, that is, not in agreement, com-
bination, or concert with other entities per-
forming sound recordings.

(f) LICENSES FOR CERTAIN NONEXEMPT TRANS-
MISSIONS.—

(1)(A) No later than 30 days after the enact-
ment of the Digital Performance Right in
Sound Recordings Act of 1995, the Librarian of
Congress shall cause notice to be published in
the Federal Register of the initiation of vol-
untary negotiation proceedings for the pur-
pose of determining reasonable terms and
rates of royalty payments for subscription
transmissions by preexisting subscription
services and transmissions by preexisting sat-

ellite digital audio radio services specified by
subsection (d)(2) of this section during the pe-
riod beginning on the effective date of such
Act and ending on December 31, 2001, or, if a
copyright arbitration royalty panel is con-
vened, ending 30 days after the Librarian is-
sues and publishes in the Federal Register an
order adopting the determination of the copy-
right arbitration royalty panel or an order set-
ting the terms and rates (if the Librarian re-
jects the panel’s determination). Such terms
and rates shall distinguish among the dif-
ferent types of digital audio transmission
services then in operation. Any copyright own-
ers of sound recordings, preexisting subscrip-
tion services, or preexisting satellite digital
audio radio services may submit to the Librar-
ian of Congress licenses covering such sub-
scription transmissions with respect to such
sound recordings. The parties to each negotia-
tion proceeding shall bear their own costs.

(B) In the absence of license agreements ne-
gotiated under subparagraph (A), during the
60-day period commencing 6 months after pub-
lication of the notice specified in subpara-
graph (A), and upon the filing of a petition in
accordance with section 803(a)(1), the Librar-
ian of Congress shall, pursuant to chapter 8,
convene a copyright arbitration royalty panel
to determine and publish in the Federal Reg-
ister a schedule of rates and terms which, sub-
ject to paragraph (3), shall be binding on all
copyright owners of sound recordings and enti-
ties performing sound recordings affected by
this paragraph. In establishing rates and
terms for preexisting subscription services and
preexisting satellite digital audio radio serv-
ices, in addition to the objectives set forth in
section 801(b)(1), the copyright arbitration
royalty panel may consider the rates and
terms for comparable types of subscription
digital audio transmission services and com-
parable circumstances under voluntary license
agreements negotiated as provided in subpara-
graph (A).

(C)(i) Publication of a notice of the initi-
ation of voluntary negotiation proceedings as
specified in subparagraph (A) shall be re-
peated, in accordance with regulations that
the Librarian of Congress shall prescribe—

(I) no later than 30 days after a petition is
filed by any copyright owners of sound re-
cordings, any preexisting subscription serv-
ices, or any preexisting satellite digital
audio radio services indicating that a new
type of subscription digital audio trans-
mission service on which sound recordings
are performed is or is about to become oper-
ational; and

(II) in the first week of January 2001, and
at 5-year intervals thereafter.

(ii) The procedures specified in subparagraph
(B) shall be repeated, in accordance with regu-
lations that the Librarian of Congress shall
prescribe, upon filing of a petition in accord-
ance with section 803(a)(1) during a 60-day pe-
riod commencing—

(I) 6 months after publication of a notice
of the initiation of voluntary negotiation
proceedings under subparagraph (A) pursu-
ant to a petition under clause (i)(I) of this
subparagraph; or
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(II) on July 1, 2001, and at 5-year intervals
thereafter.

(iii) The procedures specified in subpara-
graph (B) shall be concluded in accordance
with section 802.

(2)(A) No later than 30 days after the date of
the enactment of the Digital Millennium
Copyright Act, the Librarian of Congress shall
cause notice to be published in the Federal
Register of the initiation of voluntary nego-
tiation proceedings for the purpose of deter-
mining reasonable terms and rates of royalty
payments for public performances of sound re-
cordings by means of eligible nonsubscription
transmissions and transmissions by new sub-
scription services specified by subsection (d)(2)
during the period beginning on the date of the
enactment of such Act and ending on Decem-
ber 31, 2000, or such other date as the parties
may agree. Such rates and terms shall distin-
guish among the different types of eligible
nonsubscription transmission services and new
subscription services then in operation and
shall include a minimum fee for each such
type of service. Any copyright owners of sound
recordings or any entities performing sound
recordings affected by this paragraph may
submit to the Librarian of Congress licenses
covering such eligible nonsubscription trans-
missions and new subscription services with
respect to such sound recordings. The parties
to each negotiation proceeding shall bear their
own costs.

(B) In the absence of license agreements ne-
gotiated under subparagraph (A), during the
60-day period commencing 6 months after pub-
lication of the notice specified in subpara-
graph (A), and upon the filing of a petition in
accordance with section 803(a)(1), the Librar-
ian of Congress shall, pursuant to chapter 8,
convene a copyright arbitration royalty panel
to determine and publish in the Federal Reg-
ister a schedule of rates and terms which, sub-
ject to paragraph (3), shall be binding on all
copyright owners of sound recordings and enti-
ties performing sound recordings affected by
this paragraph during the period beginning on
the date of the enactment of the Digital Mil-
lennium Copyright Act and ending on Decem-
ber 31, 2000, or such other date as the parties
may agree. Such rates and terms shall distin-
guish among the different types of eligible
nonsubscription transmission services then in
operation and shall include a minimum fee for
each such type of service, such differences to
be based on criteria including, but not limited
to, the quantity and nature of the use of sound
recordings and the degree to which use of the
service may substitute for or may promote the
purchase of phonorecords by consumers. In es-
tablishing rates and terms for transmissions
by eligible nonsubscription services and new
subscription services, the copyright arbitra-
tion royalty panel shall establish rates and
terms that most clearly represent the rates
and terms that would have been negotiated in
the marketplace between a willing buyer and
a willing seller. In determining such rates and
terms, the copyright arbitration royalty panel
shall base its decision on economic, competi-

tive and programming information presented
by the parties, including—

(i) whether use of the service may sub-
stitute for or may promote the sales of
phonorecords or otherwise may interfere
with or may enhance the sound recording
copyright owner’s other streams of revenue
from its sound recordings; and

(ii) the relative roles of the copyright
owner and the transmitting entity in the
copyrighted work and the service made
available to the public with respect to rel-
ative creative contribution, technological
contribution, capital investment, cost, and
risk.

In establishing such rates and terms, the copy-
right arbitration royalty panel may consider
the rates and terms for comparable types of
digital audio transmission services and com-
parable circumstances under voluntary license
agreements negotiated under subparagraph
(A).

(C)(i) Publication of a notice of the initi-
ation of voluntary negotiation proceedings as
specified in subparagraph (A) shall be repeated
in accordance with regulations that the Li-
brarian of Congress shall prescribe—

(I) no later than 30 days after a petition is
filed by any copyright owners of sound re-
cordings or any eligible nonsubscription
service or new subscription service indicat-
ing that a new type of eligible nonsubscrip-
tion service or new subscription service on
which sound recordings are performed is or
is about to become operational; and

(II) in the first week of January 2000, and
at 2-year intervals thereafter, except to the
extent that different years for the repeating
of such proceedings may be determined in
accordance with subparagraph (A).

(ii) The procedures specified in subparagraph
(B) shall be repeated, in accordance with regu-
lations that the Librarian of Congress shall
prescribe, upon filing of a petition in accord-
ance with section 803(a)(1) during a 60-day pe-
riod commencing—

(I) 6 months after publication of a notice
of the initiation of voluntary negotiation
proceedings under subparagraph (A) pursu-
ant to a petition under clause (i)(I); or

(II) on July 1, 2000, and at 2-year intervals
thereafter, except to the extent that dif-
ferent years for the repeating of such pro-
ceedings may be determined in accordance
with subparagraph (A).

(iii) The procedures specified in subpara-
graph (B) shall be concluded in accordance
with section 802.

(3) License agreements voluntarily nego-
tiated at any time between 1 or more copy-
right owners of sound recordings and 1 or more
entities performing sound recordings shall be
given effect in lieu of any determination by a
copyright arbitration royalty panel or deci-
sion by the Librarian of Congress.

(4)(A) The Librarian of Congress shall also
establish requirements by which copyright
owners may receive reasonable notice of the
use of their sound recordings under this sec-
tion, and under which records of such use shall
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be kept and made available by entities per-
forming sound recordings.

(B) Any person who wishes to perform a
sound recording publicly by means of a trans-
mission eligible for statutory licensing under
this subsection may do so without infringing
the exclusive right of the copyright owner of
the sound recording—

(i) by complying with such notice require-
ments as the Librarian of Congress shall pre-
scribe by regulation and by paying royalty
fees in accordance with this subsection; or

(ii) if such royalty fees have not been set,
by agreeing to pay such royalty fees as shall
be determined in accordance with this sub-
section.

(C) Any royalty payments in arrears shall be
made on or before the twentieth day of the
month next succeeding the month in which
the royalty fees are set.

(5)(A) Notwithstanding section 112(e) and the
other provisions of this subsection, the receiv-
ing agent may enter into agreements for the
reproduction and performance of sound record-
ings under section 112(e) and this section by
any 1 or more small commercial webcasters or
noncommercial webcasters during the period
beginning on October 28, 1998, and ending on
December 31, 2004, that, once published in the
Federal Register pursuant to subparagraph
(B), shall be binding on all copyright owners of
sound recordings and other persons entitled to
payment under this section, in lieu of any de-
termination by a copyright arbitration roy-
alty panel or decision by the Librarian of Con-
gress. Any such agreement for small commer-
cial webcasters shall include provisions for
payment of royalties on the basis of a percent-
age of revenue or expenses, or both, and in-
clude a minimum fee. Any such agreement
may include other terms and conditions, in-
cluding requirements by which copyright own-
ers may receive notice of the use of their
sound recordings and under which records of
such use shall be kept and made available by
small commercial webcasters or noncommer-
cial webcasters. The receiving agent shall be
under no obligation to negotiate any such
agreement. The receiving agent shall have no
obligation to any copyright owner of sound re-
cordings or any other person entitled to pay-
ment under this section in negotiating any
such agreement, and no liability to any copy-
right owner of sound recordings or any other
person entitled to payment under this section
for having entered into such agreement.

(B) The Copyright Office shall cause to be
published in the Federal Register any agree-
ment entered into pursuant to subparagraph
(A). Such publication shall include a state-
ment containing the substance of subpara-
graph (C). Such agreements shall not be in-
cluded in the Code of Federal Regulations.
Thereafter, the terms of such agreement shall
be available, as an option, to any small com-
mercial webcaster or noncommercial
webcaster meeting the eligibility conditions of
such agreement.

(C) Neither subparagraph (A) nor any provi-
sions of any agreement entered into pursuant
to subparagraph (A), including any rate struc-

ture, fees, terms, conditions, or notice and rec-
ordkeeping requirements set forth therein,
shall be admissible as evidence or otherwise
taken into account in any administrative, ju-
dicial, or other government proceeding involv-
ing the setting or adjustment of the royalties
payable for the public performance or repro-
duction in ephemeral phonorecords or copies
of sound recordings, the determination of
terms or conditions related thereto, or the es-
tablishment of notice or recordkeeping re-
quirements by the Librarian of Congress under
paragraph (4) or section 112(e)(4). It is the in-
tent of Congress that any royalty rates, rate
structure, definitions, terms, conditions, or
notice and recordkeeping requirements, in-
cluded in such agreements shall be considered
as a compromise motivated by the unique
business, economic and political circum-
stances of small webcasters, copyright owners,
and performers rather than as matters that
would have been negotiated in the market-
place between a willing buyer and a willing
seller, or otherwise meet the objectives set
forth in section 801(b).

(D) Nothing in the Small Webcaster Settle-
ment Act of 2002 or any agreement entered
into pursuant to subparagraph (A) shall be
taken into account by the United States Court
of Appeals for the District of Columbia Circuit
in its review of the determination by the Li-
brarian of Congress of July 8, 2002, of rates and
terms for the digital performance of sound re-
cordings and ephemeral recordings, pursuant
to sections 112 and 114.

(E) As used in this paragraph—
(i) the term ‘‘noncommercial webcaster’’

means a webcaster that—
(I) is exempt from taxation under section

501 of the Internal Revenue Code of 1986 (26
U.S.C. 501);

(II) has applied in good faith to the In-
ternal Revenue Service for exemption from
taxation under section 501 of the Internal
Revenue Code and has a commercially rea-
sonable expectation that such exemption
shall be granted; or

(III) is operated by a State or possession
or any governmental entity or subordinate
thereof, or by the United States or District
of Columbia, for exclusively public pur-
poses;

(ii) the term ‘‘receiving agent’’ shall have
the meaning given that term in section 261.2
of title 37, Code of Federal Regulations, as
published in the Federal Register on July 8,
2002; and

(iii) the term ‘‘webcaster’’ means a person
or entity that has obtained a compulsory li-
cense under section 112 or 114 and the imple-
menting regulations therefor to make eligi-
ble nonsubscription transmissions and
ephemeral recordings.

(F) The authority to make settlements pur-
suant to subparagraph (A) shall expire Decem-
ber 15, 2002, except with respect to non-
commercial webcasters for whom the author-
ity shall expire May 31, 2003.

(g) PROCEEDS FROM LICENSING OF TRANS-
MISSIONS.—
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(1) Except in the case of a transmission li-
censed under a statutory license in accordance
with subsection (f) of this section—

(A) a featured recording artist who per-
forms on a sound recording that has been li-
censed for a transmission shall be entitled to
receive payments from the copyright owner
of the sound recording in accordance with
the terms of the artist’s contract; and

(B) a nonfeatured recording artist who per-
forms on a sound recording that has been li-
censed for a transmission shall be entitled to
receive payments from the copyright owner
of the sound recording in accordance with
the terms of the nonfeatured recording art-
ist’s applicable contract or other applicable
agreement.

(2) An agent designated to distribute re-
ceipts from the licensing of transmissions in
accordance with subsection (f) shall distribute
such receipts as follows:

(A) 50 percent of the receipts shall be paid
to the copyright owner of the exclusive right
under section 106(6) of this title to publicly
perform a sound recording by means of a dig-
ital audio transmission.

(B) 21⁄2 percent of the receipts shall be de-
posited in an escrow account managed by an
independent administrator jointly appointed
by copyright owners of sound recordings and
the American Federation of Musicians (or
any successor entity) to be distributed to
nonfeatured musicians (whether or not
members of the American Federation of Mu-
sicians) who have performed on sound re-
cordings.

(C) 21⁄2 percent of the receipts shall be de-
posited in an escrow account managed by an
independent administrator jointly appointed
by copyright owners of sound recordings and
the American Federation of Television and
Radio Artists (or any successor entity) to be
distributed to nonfeatured vocalists (wheth-
er or not members of the American Federa-
tion of Television and Radio Artists) who
have performed on sound recordings.

(D) 45 percent of the receipts shall be paid,
on a per sound recording basis, to the record-
ing artist or artists featured on such sound
recording (or the persons conveying rights in
the artists’ performance in the sound record-
ings).

(3) A nonprofit agent designated to distrib-
ute receipts from the licensing of trans-
missions in accordance with subsection (f)
may deduct from any of its receipts, prior to
the distribution of such receipts to any person
or entity entitled thereto other than copy-
right owners and performers who have elected
to receive royalties from another designated
agent and have notified such nonprofit agent
in writing of such election, the reasonable
costs of such agent incurred after November 1,
1995, in—

(A) the administration of the collection,
distribution, and calculation of the royal-
ties;

(B) the settlement of disputes relating to
the collection and calculation of the royal-
ties; and

(C) the licensing and enforcement of rights
with respect to the making of ephemeral re-
cordings and performances subject to licens-
ing under section 112 and this section, in-
cluding those incurred in participating in
negotiations or arbitration proceedings
under section 112 and this section, except
that all costs incurred relating to the sec-
tion 112 ephemeral recordings right may
only be deducted from the royalties received
pursuant to section 112.

(4) Notwithstanding paragraph (3), any des-
ignated agent designated to distribute receipts
from the licensing of transmissions in accord-
ance with subsection (f) may deduct from any
of its receipts, prior to the distribution of such
receipts, the reasonable costs identified in
paragraph (3) of such agent incurred after No-
vember 1, 1995, with respect to such copyright
owners and performers who have entered with
such agent a contractual relationship that
specifies that such costs may be deducted from
such royalty receipts.

(h) LICENSING TO AFFILIATES.—
(1) If the copyright owner of a sound record-

ing licenses an affiliated entity the right to
publicly perform a sound recording by means
of a digital audio transmission under section
106(6), the copyright owner shall make the li-
censed sound recording available under section
106(6) on no less favorable terms and condi-
tions to all bona fide entities that offer simi-
lar services, except that, if there are material
differences in the scope of the requested li-
cense with respect to the type of service, the
particular sound recordings licensed, the fre-
quency of use, the number of subscribers
served, or the duration, then the copyright
owner may establish different terms and con-
ditions for such other services.

(2) The limitation set forth in paragraph (1)
of this subsection shall not apply in the case
where the copyright owner of a sound record-
ing licenses—

(A) an interactive service; or
(B) an entity to perform publicly up to 45

seconds of the sound recording and the sole
purpose of the performance is to promote
the distribution or performance of that
sound recording.

(i) NO EFFECT ON ROYALTIES FOR UNDERLYING
WORKS.—License fees payable for the public per-
formance of sound recordings under section
106(6) shall not be taken into account in any ad-
ministrative, judicial, or other governmental
proceeding to set or adjust the royalties payable
to copyright owners of musical works for the
public performance of their works. It is the in-
tent of Congress that royalties payable to copy-
right owners of musical works for the public
performance of their works shall not be dimin-
ished in any respect as a result of the rights
granted by section 106(6).

(j) DEFINITIONS.—As used in this section, the
following terms have the following meanings:

(1) An ‘‘affiliated entity’’ is an entity engag-
ing in digital audio transmissions covered by
section 106(6), other than an interactive serv-
ice, in which the licensor has any direct or in-
direct partnership or any ownership interest
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amounting to 5 percent or more of the out-
standing voting or non-voting stock.

(2) An ‘‘archived program’’ is a predeter-
mined program that is available repeatedly on
the demand of the transmission recipient and
that is performed in the same order from the
beginning, except that an archived program
shall not include a recorded event or broadcast
transmission that makes no more than an in-
cidental use of sound recordings, as long as
such recorded event or broadcast transmission
does not contain an entire sound recording or
feature a particular sound recording.

(3) A ‘‘broadcast’’ transmission is a trans-
mission made by a terrestrial broadcast sta-
tion licensed as such by the Federal Commu-
nications Commission.

(4) A ‘‘continuous program’’ is a predeter-
mined program that is continuously performed
in the same order and that is accessed at a
point in the program that is beyond the con-
trol of the transmission recipient.

(5) A ‘‘digital audio transmission’’ is a digi-
tal transmission as defined in section 101, that
embodies the transmission of a sound record-
ing. This term does not include the trans-
mission of any audiovisual work.

(6) An ‘‘eligible nonsubscription trans-
mission’’ is a noninteractive nonsubscription
digital audio transmission not exempt under
subsection (d)(1) that is made as part of a serv-
ice that provides audio programming consist-
ing, in whole or in part, of performances of
sound recordings, including retransmissions of
broadcast transmissions, if the primary pur-
pose of the service is to provide to the public
such audio or other entertainment program-
ming, and the primary purpose of the service
is not to sell, advertise, or promote particular
products or services other than sound record-
ings, live concerts, or other music-related
events.

(7) An ‘‘interactive service’’ is one that en-
ables a member of the public to receive a
transmission of a program specially created
for the recipient, or on request, a transmission
of a particular sound recording, whether or
not as part of a program, which is selected by
or on behalf of the recipient. The ability of in-
dividuals to request that particular sound re-
cordings be performed for reception by the
public at large, or in the case of a subscription
service, by all subscribers of the service, does
not make a service interactive, if the pro-
gramming on each channel of the service does
not substantially consist of sound recordings
that are performed within 1 hour of the re-
quest or at a time designated by either the
transmitting entity or the individual making
such request. If an entity offers both inter-
active and noninteractive services (either con-
currently or at different times), the noninter-
active component shall not be treated as part
of an interactive service.

(8) A ‘‘new subscription service’’ is a service
that performs sound recordings by means of
noninteractive subscription digital audio
transmissions and that is not a preexisting
subscription service or a preexisting satellite
digital audio radio service.

(9) A ‘‘nonsubscription’’ transmission is any
transmission that is not a subscription trans-
mission.

(10) A ‘‘preexisting satellite digital audio
radio service’’ is a subscription satellite digi-
tal audio radio service provided pursuant to a
satellite digital audio radio service license is-
sued by the Federal Communications Commis-
sion on or before July 31, 1998, and any renewal
of such license to the extent of the scope of
the original license, and may include a limited
number of sample channels representative of
the subscription service that are made avail-
able on a nonsubscription basis in order to
promote the subscription service.

(11) A ‘‘preexisting subscription service’’ is a
service that performs sound recordings by
means of noninteractive audio-only subscrip-
tion digital audio transmissions, which was in
existence and was making such transmissions
to the public for a fee on or before July 31,
1998, and may include a limited number of
sample channels representative of the sub-
scription service that are made available on a
nonsubscription basis in order to promote the
subscription service.

(12) A ‘‘retransmission’’ is a further trans-
mission of an initial transmission, and in-
cludes any further retransmission of the same
transmission. Except as provided in this sec-
tion, a transmission qualifies as a ‘‘retrans-
mission’’ only if it is simultaneous with the
initial transmission. Nothing in this definition
shall be construed to exempt a transmission
that fails to satisfy a separate element re-
quired to qualify for an exemption under sec-
tion 114(d)(1).

(13) The ‘‘sound recording performance com-
plement’’ is the transmission during any 3-
hour period, on a particular channel used by a
transmitting entity, of no more than—

(A) 3 different selections of sound record-
ings from any one phonorecord lawfully dis-
tributed for public performance or sale in
the United States, if no more than 2 such se-
lections are transmitted consecutively; or

(B) 4 different selections of sound record-
ings—

(i) by the same featured recording artist;
or

(ii) from any set or compilation of
phonorecords lawfully distributed together
as a unit for public performance or sale in
the United States,

if no more than three such selections are
transmitted consecutively:

Provided, That the transmission of selections
in excess of the numerical limits provided for
in clauses (A) and (B) from multiple phono-
records shall nonetheless qualify as a sound
recording performance complement if the pro-
gramming of the multiple phonorecords was
not willfully intended to avoid the numerical
limitations prescribed in such clauses.

(14) A ‘‘subscription’’ transmission is a
transmission that is controlled and limited to
particular recipients, and for which consider-
ation is required to be paid or otherwise given
by or on behalf of the recipient to receive the
transmission or a package of transmissions in-
cluding the transmission.
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(15) A ‘‘transmission’’ is either an initial
transmission or a retransmission.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2560; Pub. L. 104–39, § 3, Nov. 1, 1995, 109 Stat. 336;
Pub. L. 105–80, § 3, Nov. 13, 1997, 111 Stat. 1531;
Pub. L. 105–304, title IV, § 405(a)(1)–(4), Oct. 28,
1998, 112 Stat. 2890–2897; Pub. L. 107–321, §§ 4, 5(b),
(c), Dec. 4, 2002, 116 Stat. 2781, 2784.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Subsection (a) of Section 114 specified that the exclu-
sive rights of the owner of copyright in a sound record-
ing are limited to the rights to reproduce the sound re-
cording in copies or phonorecords, to prepare derivative
works based on the copyrighted sound recording, and to
distribute copies or phonorecords of the sound record-
ing to the public. Subsection (a) states explicitly that
the owner’s rights ‘‘do not include any right of per-
formance under section 106(4).’’ The Committee consid-
ered at length the arguments in favor of establishing a
limited performance right, in the form of a compulsory
license, for copyrighted sound recordings, but con-
cluded that the problem requires further study. It
therefore added a new subsection (d) to the bill requir-
ing the Register of Copyrights to submit to Congress,
on January 3, 1978, ‘‘a report setting forth recommenda-
tions as to whether this section should be amended to
provide for performers and copyright owners * * * any
performance rights’’ in copyrighted sound recordings.
Under the new subsection, the report ‘‘should describe
the status of such rights in foreign countries, the views
of major interested parties, and specific legislative or
other recommendations, if any.’’

Subsection (b) of section 114 makes clear that statu-
tory protection for sound recordings extends only to
the particular sounds of which the recording consists,
and would not prevent a separate recording of another
performance in which those sounds are imitated. Thus,
infringement takes place whenever all or any substan-
tial portion of the actual sounds that go to make up a
copyrighted sound recording are reproduced in phono-
records by repressing, transcribing, recapturing off the
air, or any other method, or by reproducing them in
the soundtrack or audio portion of a motion picture or
other audiovisual work. Mere imitation of a recorded
performance would not constitute a copyright infringe-
ment even where one performer deliberately sets out to
simulate another’s performance as exactly as possible.

Under section 114, the exclusive right of owner of
copyright in a sound recording to prepare derivative
works based on the copyrighted sound recording is rec-
ognized. However, in view of the expressed intention
not to give exclusive rights against imitative or simu-
lated performances and recordings, the Committee
adopted an amendment to make clear the scope of
rights under section 106(2) in this context. Section
114(b) provides that the ‘‘exclusive right of the owner of
copyright in a sound recording under clause (2) of sec-
tion 106 is limited to the right to prepare a derivative
work in which the actual sounds fixed in the sound re-
cording are rearranged, remixed, or otherwise altered
in sequence or quality.’’

Another amendment deals with the use of copy-
righted sound recordings ‘‘included in educational tele-
vision and radio programs * * * distributed or trans-
mitted by or through public broadcasting entities.’’
This use of recordings is permissible without authoriza-
tion from the owner of copyright in the sound record-
ing, as long as ‘‘copies or phonorecords of said pro-
grams are not commercially distributed by or through
public broadcasting entities to the general public.’’

During the 1975 hearings, the Register of Copyrights
expressed some concern that an invaluable segment of
this country’s musical heritage—in the form of sound
recordings—had become inaccessible to musicologists
and to others for scholarly purposes. Several of the

major recording companies have responded to the Reg-
ister’s concern by granting blanket licenses to the Li-
brary of Congress to permit it to make single copy du-
plications of sound recordings maintained in the Li-
brary’s archives for research purposes. Moreover, steps
are being taken to determine the feasibility of addi-
tional licensing arrangements as a means of satisfying
the needs of key regional music libraries across the
country. The Register has agreed to report to Congress
if further legislative consideration should be under-
taken.

Section 114(c) states explicitly that nothing in the
provisions of section 114 should be construed to ‘‘limit
or impair the exclusive right to perform publicly, by
means of a phonorecord, any of the works specified by
section 106(4).’’ This principle is already implicit in the
bill, but it is restated to avoid the danger of confusion
between rights in a sound recording and rights in the
musical composition or other work embodied in the re-
cording.

REFERENCES IN TEXT

Section 602(12) of the Communications Act of 1934, re-
ferred to in subsec. (d)(1)(C)(iii), was subsequently
amended, and section 602(12) no longer defines ‘‘multi-
channel video programming distributor’’. However,
such term is defined elsewhere in that section.

The date of the enactment of the Digital Millennium
Copyright Act, referred to in subsecs. (d)(2)(C)(ix) and
(f)(2)(A), (B), is the date of enactment of Pub. L. 105–304,
which was approved Oct. 28, 1998.

The date of enactment of the Digital Performance
Right in Sound Recordings Act of 1995, referred to in
subsecs. (d)(4)(B)(iii), (C) and (f)(1), is the date of enact-
ment of Pub. L. 104–39, which was approved Nov. 1, 1995.

The antitrust laws, referred to in subsec. (e)(1), are
classified generally to chapter 1 (§ 1 et seq.) of Title 15,
Commerce and Trade.

For effective date of the Digital Performance Right
in Sound Recordings Act of 1995, referred to in subsec.
(f)(1), see section 6 of Pub. L. 104–39, set out as an Effec-
tive Date of 1995 Amendment note under section 101 of
this title.

The Small Webcaster Settlement Act of 2002, referred
to in subsec. (f)(5)(D), is Pub. L. 107–321, Dec. 4, 2002, 116
Stat. 2780, which amended this section and enacted pro-
visions set out as notes under this section and section
101 of this title. For complete classification of this Act
to the Code, see Short Title of 2002 Amendments note
set out under section 101 of this title and Tables.

AMENDMENTS

2002—Subsec. (f)(5). Pub. L. 107–321, § 4, added par. (5).
Subsec. (g)(2). Pub. L. 107–321, § 5(c), amended par. (2)

generally. Prior to amendment, par. (2) read as follows:
‘‘The copyright owner of the exclusive right under sec-
tion 106(6) of this title to publicly perform a sound re-
cording by means of a digital audio transmission shall
allocate to recording artists in the following manner
its receipts from the statutory licensing of trans-
mission performances of the sound recording in accord-
ance with subsection (f) of this section:

‘‘(A) 21⁄2 percent of the receipts shall be deposited in
an escrow account managed by an independent ad-
ministrator jointly appointed by copyright owners of
sound recordings and the American Federation of Mu-
sicians (or any successor entity) to be distributed to
nonfeatured musicians (whether or not members of
the American Federation of Musicians) who have per-
formed on sound recordings.

‘‘(B) 21⁄2 percent of the receipts shall be deposited in
an escrow account managed by an independent ad-
ministrator jointly appointed by copyright owners of
sound recordings and the American Federation of
Television and Radio Artists (or any successor en-
tity) to be distributed to nonfeatured vocalists
(whether or not members of the American Federation
of Television and Radio Artists) who have performed
on sound recordings.
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‘‘(C) 45 percent of the receipts shall be allocated, on
a per sound recording basis, to the recording artist or
artists featured on such sound recording (or the per-
sons conveying rights in the artists’ performance in
the sound recordings).’’
Subsec. (g)(3), (4). Pub. L. 107–321, § 5(b), added pars.

(3) and (4).
1998—Subsec. (d)(1)(A). Pub. L. 105–304, § 405(a)(1)(A),

added subpar. (A) and struck out former subpar. (A)
which read as follows:

‘‘(A)(i) a nonsubscription transmission other than a
retransmission;

‘‘(ii) an initial nonsubscription retransmission made
for direct reception by members of the public of a prior
or simultaneous incidental transmission that is not
made for direct reception by members of the public; or

‘‘(iii) a nonsubscription broadcast transmission;’’.
Subsec. (d)(2). Pub. L. 105–304, § 405(a)(1)(B), amended

heading and text of par. (2) generally. Prior to amend-
ment, text read as follows: ‘‘In the case of a subscrip-
tion transmission not exempt under subsection (d)(1),
the performance of a sound recording publicly by
means of a digital audio transmission shall be subject
to statutory licensing, in accordance with subsection
(f) of this section, if—

‘‘(A) the transmission is not part of an interactive
service;

‘‘(B) the transmission does not exceed the sound re-
cording performance complement;

‘‘(C) the transmitting entity does not cause to be
published by means of an advance program schedule
or prior announcement the titles of the specific sound
recordings or phonorecords embodying such sound re-
cordings to be transmitted;

‘‘(D) except in the case of transmission to a busi-
ness establishment, the transmitting entity does not
automatically and intentionally cause any device re-
ceiving the transmission to switch from one program
channel to another; and

‘‘(E) except as provided in section 1002(e) of this
title, the transmission of the sound recording is ac-
companied by the information encoded in that sound
recording, if any, by or under the authority of the
copyright owner of that sound recording, that identi-
fies the title of the sound recording, the featured re-
cording artist who performs on the sound recording,
and related information, including information con-
cerning the underlying musical work and its writer.’’
Subsec. (f). Pub. L. 105–304, § 405(a)(2)(A), substituted

‘‘Certain Nonexempt’’ for ‘‘Nonexempt Subscription’’ in
heading.

Subsec. (f)(1)(A). Pub. L. 105–304, § 405(a)(2)(B), des-
ignated existing provisions as subpar. (A), in first sen-
tence, substituted ‘‘subscription transmissions by pre-
existing subscription services and transmissions by pre-
existing satellite digital audio radio services’’ for ‘‘the
activities’’ and ‘‘2001’’ for ‘‘2000’’, and amended third
sentence generally. Prior to amendment, third sen-
tence read as follows: ‘‘Any copyright owners of sound
recordings or any entities performing sound recordings
affected by this section may submit to the Librarian of
Congress licenses covering such activities with respect
to such sound recordings.’’

Subsec. (f)(1)(B), (C). Pub. L. 105–304, § 405(a)(2)(C),
added subpars. (B) and (C).

Subsec. (f)(2) to (5). Pub. L. 105–304, § 405(a)(2)(C),
added pars. (2) to (4) and struck out former pars. (2) to
(5), which provided: in par. (2) that Librarian of Con-
gress would convene a copyright arbitration royalty
panel to determine schedule of rates and terms, that
panel could consider rates and terms for comparable
types of services under voluntary license agreements,
and that requirements would be established by which
copyright owners would receive notice of use of their
recordings; in par. (3) that voluntarily negotiated li-
cense agreements would be given effect in lieu of deter-
mination by panel or decision by Librarian; in par. (4)
that publication of notice of negotiations would be re-
peated no later than 30 days after petition was filed, in
the first week of January, 2000, and at 5-year intervals

thereafter, and that par. (2) procedures would be re-
peated upon filing of petition during a 60-day period
commencing six months after publication of notice or
on July 1, 2000 and at 5-year intervals thereafter; and in
par. (5) that performance by non-exempt subscription
transmission without infringing copyright was permis-
sible by compliance with notice requirements and pay-
ment of royalty fees or agreement to pay such fees.

Subsec. (g). Pub. L. 105–304, § 405(a)(3)(A), struck out
‘‘Subscription’’ before ‘‘Transmissions’’ in heading.

Subsec. (g)(1). Pub. L. 105–304, § 405(a)(3)(B), sub-
stituted ‘‘transmission licensed under a statutory li-
cense’’ for ‘‘subscription transmission licensed’’ in in-
troductory provisions.

Subsec. (g)(1)(A), (B). Pub. L. 105–304, § 405(a)(3)(C),
struck out ‘‘subscription’’ before ‘‘transmission’’.

Subsec. (g)(2). Pub. L. 105–304, § 405(a)(3)(D), struck
out ‘‘subscription’’ before ‘‘transmission performances’’
in introductory provisions.

Subsec. (j)(2), (3). Pub. L. 105–304, § 405(a)(4)(A), (B),
added par. (2) and redesignated former par. (2) as (3).
Former par. (3) redesignated (5).

Subsec. (j)(4). Pub. L. 105–304, § 405(a)(4)(A), (C), added
par. (4) and struck out former par. (4) which read as fol-
lows: ‘‘An ‘interactive service’ is one that enables a
member of the public to receive, on request, a trans-
mission of a particular sound recording chosen by or on
behalf of the recipient. The ability of individuals to re-
quest that particular sound recordings be performed for
reception by the public at large does not make a serv-
ice interactive. If an entity offers both interactive and
non-interactive services (either concurrently or at dif-
ferent times), the non-interactive component shall not
be treated as part of an interactive service.’’

Subsec. (j)(5). Pub. L. 105–304, § 405(a)(4)(A), redesig-
nated par. (3) as (5). Former par. (5) redesignated (9).

Subsec. (j)(6) to (8). Pub. L. 105–304, § 405(a)(4)(A), (D),
added pars. (6) to (8). Former pars. (6) to (8) redesig-
nated (12) to (14), respectively.

Subsec. (j)(9). Pub. L. 105–304, § 405(a)(4)(A), redesig-
nated par. (5) as (9) and struck out former par. (9) which
read as follows: ‘‘A ‘transmission’ includes both an ini-
tial transmission and a retransmission.’’

Subsec. (j)(10), (11). Pub. L. 105–304, § 405(a)(4)(E),
added pars. (10) and (11).

Subsec. (j)(12) to (14). Pub. L. 105–304, § 405(a)(4)(A), re-
designated pars. (6) to (8) as (12) to (14), respectively.

Subsec. (j)(15). Pub. L. 105–304, § 405(a)(4)(F), added
par. (15).

1997—Subsec. (f)(1). Pub. L. 105–80, § 3(1), inserted
‘‘, or, if a copyright arbitration royalty panel is con-
vened, ending 30 days after the Librarian issues and
publishes in the Federal Register an order adopting the
determination of the copyright arbitration royalty
panel or an order setting the terms and rates (if the Li-
brarian rejects the panel’s determination)’’ after ‘‘De-
cember 31, 2000’’.

Subsec. (f)(2). Pub. L. 105–80, § 3(2), struck out ‘‘and
publish in the Federal Register’’ before ‘‘a schedule of
rates and terms’’.

1995—Subsec. (a). Pub. L. 104–39, § 3(1), substituted ‘‘(3)
and (6) of section 106’’ for ‘‘and (3) of section 106’’.

Subsec. (b). Pub. L. 104–39, § 3(2), substituted ‘‘phono-
records or copies’’ for ‘‘phonorecords, or of copies of
motion pictures and other audiovisual works,’’ in first
sentence.

Subsec. (d). Pub. L. 104–39, § 3(3), added subsec. (d) and
struck out former subsec. (d), which read as follows:
‘‘On January 3, 1978, the Register of Copyrights, after
consulting with representatives of owners of copy-
righted materials, representatives of the broadcasting,
recording, motion picture, entertainment industries,
and arts organizations, representatives of organized
labor and performers of copyrighted materials, shall
submit to the Congress a report setting forth recom-
mendations as to whether this section should be
amended to provide for performers and copyright own-
ers of copyrighted material any performance rights in
such material. The report should describe the status of
such rights in foreign countries, the views of major in-
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terested parties, and specific legislative or other rec-
ommendations, if any.’’

Subsecs. (e) to (j). Pub. L. 104–39, § 3(4), added subsecs.
(e) to (j).

EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by section 405(a)(1), (2)(A), (B)(i)(I), (II),
(ii), (3), (4) of Pub. L. 105–304 effective Oct. 28, 1998, ex-
cept as otherwise provided, see section 407 of Pub. L.
105–304, set out as a note under section 108 of this title.

Pub. L. 105–304, title IV, § 405(a)(5), Oct. 28, 1998, 112
Stat. 2899, provided that: ‘‘The amendment made by
paragraph (2)(B)(i)(III) of this subsection [amending
this section] shall be deemed to have been enacted as
part of the Digital Performance Right in Sound Record-
ings Act of 1995 [Pub. L. 104–39], and the publication of
notice of proceedings under section 114(f)(1) of title 17,
United States Code, as in effect upon the effective date
of that Act [see Effective Date of 1995 Amendment note
set out under section 101 of this title], for the deter-
mination of royalty payments shall be deemed to have
been made for the period beginning on the effective
date of that Act and ending on December 1, 2001.’’

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104–39 effective 3 months after
Nov. 1, 1995, except that provisions of subsecs. (e) and
(f) of this section effective Nov. 1, 1995, see section 6 of
Pub. L. 104–39, set out as a note under section 101 of
this title.

CONSTRUCTION OF 1998 AMENDMENT

Pub. L. 105–304, title IV, § 405(a)(6), Oct. 28, 1998, 112
Stat. 2899, provided that: ‘‘The amendments made by
this subsection [amending this section] do not annul,
limit, or otherwise impair the rights that are preserved
by section 114 of title 17, United States Code, including
the rights preserved by subsections (c), (d)(4), and (i) of
such section.’’

FINDINGS RELATING TO PUB. L. 107–321

Pub. L. 107–321, § 2, Dec. 4, 2002, 116 Stat. 2780, provided
that: ‘‘Congress finds the following:

‘‘(1) Some small webcasters who did not participate
in the copyright arbitration royalty panel proceeding
leading to the July 8, 2002 order of the Librarian of
Congress establishing rates and terms for certain dig-
ital performances and ephemeral reproductions of
sound recordings, as provided in part 261 of the Code
of Federal Regulations (published in the Federal Reg-
ister on July 8, 2002) (referred to in this section as
‘small webcasters’), have expressed reservations
about the fee structure set forth in such order, and
have expressed their desire for a fee based on a per-
centage of revenue.

‘‘(2) Congress has strongly encouraged representa-
tives of copyright owners of sound recordings and
representatives of the small webcasters to engage in
negotiations to arrive at an agreement that would in-
clude a fee based on a percentage of revenue.

‘‘(3) The representatives have arrived at an agree-
ment that they can accept in the extraordinary and
unique circumstances here presented, specifically as
to the small webcasters, their belief in their inability
to pay the fees due pursuant to the July 8 order, and
as to the copyright owners of sound recordings and
performers, the strong encouragement of Congress to
reach an accommodation with the small webcasters
on an expedited basis.

‘‘(4) The representatives have indicated that they
do not believe the agreement provides for or in any
way approximates fair or reasonable royalty rates
and terms, or rates and terms that would have been
negotiated in the marketplace between a willing
buyer and a willing seller.

‘‘(5) Congress has made no determination as to
whether the agreement provides for or in any way ap-
proximates fair or reasonable fees and terms, or rates
and terms that would have been negotiated in the

marketplace between a willing buyer and a willing
seller.

‘‘(6) Congress likewise has made no determination
as to whether the July 8 order is reasonable or arbi-
trary, and nothing in this Act [amending this section
and enacting provisions set out as notes under this
section and section 101 of this title] shall be taken
into account by the United States Court of Appeals
for the District of Columbia Circuit in its review of
such order.

‘‘(7) It is, nevertheless, in the public interest for the
parties to be able to enter into such an agreement
without fear of liability for deviating from the fees
and terms of the July 8 order, if it is clear that the
agreement will not be admissible as evidence or
otherwise taken into account in any government pro-
ceeding involving the setting or adjustment of the
royalties payable to copyright owners of sound re-
cordings for the public performance or reproduction
in ephemeral phonorecords or copies of such works,
the determination of terms or conditions related
thereto, or the establishment of notice or record-
keeping requirements.’’
Pub. L. 107–321, § 5(a), Dec. 4, 2002, 116 Stat. 2783, pro-

vided that: ‘‘Congress finds that—
‘‘(1) in the case of royalty payments from the li-

censing of digital transmissions of sound recordings
under subsection (f) of section 114 of title 17, United
States Code, the parties have voluntarily negotiated
arrangements under which payments shall be made
directly to featured recording artists and the admin-
istrators of the accounts provided in subsection (g)(2)
of that section;

‘‘(2) such voluntarily negotiated payment arrange-
ments have been codified in regulations issued by the
Librarian of Congress, currently found in section
261.4 of title 37, Code of Federal Regulations, as pub-
lished in the Federal Register on July 8, 2002;

‘‘(3) other regulations issued by the Librarian of
Congress were inconsistent with the voluntarily ne-
gotiated arrangements by such parties concerning
the deductibility of certain costs incurred for licens-
ing and arbitration, and Congress is therefore restor-
ing those terms as originally negotiated among the
parties; and

‘‘(4) in light of the special circumstances described
in this subsection, the uncertainty created by the
regulations issued by the Librarian of Congress, and
the fact that all of the interested parties have
reached agreement, the voluntarily negotiated ar-
rangements agreed to among the parties are being
codified.’’

SUSPENSION OF CERTAIN PAYMENTS

Pub. L. 107–321, § 3, Dec. 4, 2002, 116 Stat. 2781, provided
that:

‘‘(a) NONCOMMERCIAL WEBCASTERS.—
‘‘(1) IN GENERAL.—The payments to be made by non-

commercial webcasters for the digital performance of
sound recordings under section 114 of title 17, United
States Code, and the making of ephemeral phono-
records under section 112 of title 17, United States
Code, during the period beginning on October 28, 1998,
and ending on May 31, 2003, which have not already
been paid, shall not be due until June 20, 2003.

‘‘(2) DEFINITION.—In this subsection, the term ‘non-
commercial webcaster’ has the meaning given that
term in section 114(f)(5)(E)(i) of title 17, United States
Code, as added by section 4 of this Act.
‘‘(b) SMALL COMMERCIAL WEBCASTERS.—

‘‘(1) IN GENERAL.—The receiving agent may, in a
writing signed by an authorized representative there-
of, delay the obligation of any 1 or more small com-
mercial webcasters to make payments pursuant to
sections 112 and 114 of title 17, United States Code, for
a period determined by such entity to allow negotia-
tions as permitted in section 4 of this Act [amending
this section], except that any such period shall end
no later than December 15, 2002. The duration and
terms of any such delay shall be as set forth in such
writing.
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‘‘(2) DEFINITIONS.—In this subsection—
‘‘(A) the term ‘webcaster’ has the meaning given

that term in section 114(f)(5)(E)(iii) of title 17,
United States Code, as added by section 4 of this
Act; and

‘‘(B) the term ‘receiving agent’ shall have the
meaning given that term in section 261.2 of title 37,
Code of Federal Regulations, as published in the
Federal Register on July 8, 2002.’’

REPORT TO CONGRESS

Pub. L. 107–321, § 6, Dec. 4, 2002, 116 Stat. 2785, provided
that: ‘‘By not later than June 1, 2004, the Comptroller
General of the United States, in consultation with the
Register of Copyrights, shall conduct and submit to the
Committee on the Judiciary of the House of Represent-
atives and the Committee on the Judiciary of the Sen-
ate a study concerning the economic arrangements
among small commercial webcasters covered by agree-
ments entered into pursuant to section 114(f)(5)(A) of
title 17, United States Code, as added by section 4 of
this Act, and third parties, and the effect of those ar-
rangements on royalty fees payable on a percentage of
revenue or expense basis.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 111, 112, 115,
119, 501, 511, 801, 802, 803 of this title; title 18 section
2319.

§ 115. Scope of exclusive rights in nondramatic
musical works: Compulsory license for mak-
ing and distributing phonorecords

In the case of nondramatic musical works, the
exclusive rights provided by clauses (1) and (3) of
section 106, to make and to distribute phono-
records of such works, are subject to compulsory
licensing under the conditions specified by this
section.

(a) AVAILABILITY AND SCOPE OF COMPULSORY
LICENSE.—

(1) When phonorecords of a nondramatic mu-
sical work have been distributed to the public
in the United States under the authority of
the copyright owner, any other person, includ-
ing those who make phonorecords or digital
phonorecord deliveries, may, by complying
with the provisions of this section, obtain a
compulsory license to make and distribute
phonorecords of the work. A person may ob-
tain a compulsory license only if his or her
primary purpose in making phonorecords is to
distribute them to the public for private use,
including by means of a digital phonorecord
delivery. A person may not obtain a compul-
sory license for use of the work in the making
of phonorecords duplicating a sound recording
fixed by another, unless: (i) such sound record-
ing was fixed lawfully; and (ii) the making of
the phonorecords was authorized by the owner
of copyright in the sound recording or, if the
sound recording was fixed before February 15,
1972, by any person who fixed the sound re-
cording pursuant to an express license from
the owner of the copyright in the musical
work or pursuant to a valid compulsory li-
cense for use of such work in a sound record-
ing.

(2) A compulsory license includes the privi-
lege of making a musical arrangement of the
work to the extent necessary to conform it to
the style or manner of interpretation of the
performance involved, but the arrangement

shall not change the basic melody or fun-
damental character of the work, and shall not
be subject to protection as a derivative work
under this title, except with the express con-
sent of the copyright owner.

(b) NOTICE OF INTENTION TO OBTAIN COMPUL-
SORY LICENSE.—

(1) Any person who wishes to obtain a com-
pulsory license under this section shall, before
or within thirty days after making, and before
distributing any phonorecords of the work,
serve notice of intention to do so on the copy-
right owner. If the registration or other public
records of the Copyright Office do not identify
the copyright owner and include an address at
which notice can be served, it shall be suffi-
cient to file the notice of intention in the
Copyright Office. The notice shall comply, in
form, content, and manner of service, with re-
quirements that the Register of Copyrights
shall prescribe by regulation.

(2) Failure to serve or file the notice re-
quired by clause (1) forecloses the possibility
of a compulsory license and, in the absence of
a negotiated license, renders the making and
distribution of phonorecords actionable as
acts of infringement under section 501 and
fully subject to the remedies provided by sec-
tions 502 through 506 and 509.

(c) ROYALTY PAYABLE UNDER COMPULSORY LI-
CENSE.—

(1) To be entitled to receive royalties under
a compulsory license, the copyright owner
must be identified in the registration or other
public records of the Copyright Office. The
owner is entitled to royalties for phonorecords
made and distributed after being so identified,
but is not entitled to recover for any phono-
records previously made and distributed.

(2) Except as provided by clause (1), the roy-
alty under a compulsory license shall be pay-
able for every phonorecord made and distrib-
uted in accordance with the license. For this
purpose, and other than as provided in para-
graph (3), a phonorecord is considered ‘‘distrib-
uted’’ if the person exercising the compulsory
license has voluntarily and permanently part-
ed with its possession. With respect to each
work embodied in the phonorecord, the roy-
alty shall be either two and three-fourths
cents, or one-half of one cent per minute of
playing time or fraction thereof, whichever
amount is larger.

(3)(A) A compulsory license under this sec-
tion includes the right of the compulsory li-
censee to distribute or authorize the distribu-
tion of a phonorecord of a nondramatic musi-
cal work by means of a digital transmission
which constitutes a digital phonorecord deliv-
ery, regardless of whether the digital trans-
mission is also a public performance of the
sound recording under section 106(6) of this
title or of any nondramatic musical work em-
bodied therein under section 106(4) of this
title. For every digital phonorecord delivery
by or under the authority of the compulsory
licensee—

(i) on or before December 31, 1997, the roy-
alty payable by the compulsory licensee
shall be the royalty prescribed under para-
graph (2) and chapter 8 of this title; and
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(ii) on or after January 1, 1998, the royalty
payable by the compulsory licensee shall be
the royalty prescribed under subparagraphs
(B) through (F) and chapter 8 of this title.

(B) Notwithstanding any provision of the
antitrust laws, any copyright owners of non-
dramatic musical works and any persons enti-
tled to obtain a compulsory license under sub-
section (a)(1) may negotiate and agree upon
the terms and rates of royalty payments under
this paragraph and the proportionate division
of fees paid among copyright owners, and may
designate common agents to negotiate, agree
to, pay or receive such royalty payments.
Such authority to negotiate the terms and
rates of royalty payments includes, but is not
limited to, the authority to negotiate the year
during which the royalty rates prescribed
under subparagraphs (B) through (F) and chap-
ter 8 of this title shall next be determined.

(C) During the period of June 30, 1996,
through December 31, 1996, the Librarian of
Congress shall cause notice to be published in
the Federal Register of the initiation of vol-
untary negotiation proceedings for the pur-
pose of determining reasonable terms and
rates of royalty payments for the activities
specified by subparagraph (A) during the pe-
riod beginning January 1, 1998, and ending on
the effective date of any new terms and rates
established pursuant to subparagraph (C), (D)
or (F), or such other date (regarding digital
phonorecord deliveries) as the parties may
agree. Such terms and rates shall distinguish
between (i) digital phonorecord deliveries
where the reproduction or distribution of a
phonorecord is incidental to the transmission
which constitutes the digital phonorecord de-
livery, and (ii) digital phonorecord deliveries
in general. Any copyright owners of nondra-
matic musical works and any persons entitled
to obtain a compulsory license under sub-
section (a)(1) may submit to the Librarian of
Congress licenses covering such activities. The
parties to each negotiation proceeding shall
bear their own costs.

(D) In the absence of license agreements ne-
gotiated under subparagraphs (B) and (C),
upon the filing of a petition in accordance
with section 803(a)(1), the Librarian of Con-
gress shall, pursuant to chapter 8, convene a
copyright arbitration royalty panel to deter-
mine a schedule of rates and terms which, sub-
ject to subparagraph (E), shall be binding on
all copyright owners of nondramatic musical
works and persons entitled to obtain a com-
pulsory license under subsection (a)(1) during
the period beginning January 1, 1998, and end-
ing on the effective date of any new terms and
rates established pursuant to subparagraph
(C), (D) or (F), or such other date (regarding
digital phonorecord deliveries) as may be de-
termined pursuant to subparagraphs (B) and
(C). Such terms and rates shall distinguish be-
tween (i) digital phonorecord deliveries where
the reproduction or distribution of a phono-
record is incidental to the transmission which
constitutes the digital phonorecord delivery,
and (ii) digital phonorecord deliveries in gen-
eral. In addition to the objectives set forth in
section 801(b)(1), in establishing such rates and

terms, the copyright arbitration royalty panel
may consider rates and terms under voluntary
license agreements negotiated as provided in
subparagraphs (B) and (C). The royalty rates
payable for a compulsory license for a digital
phonorecord delivery under this section shall
be established de novo and no precedential ef-
fect shall be given to the amount of the roy-
alty payable by a compulsory licensee for digi-
tal phonorecord deliveries on or before Decem-
ber 31, 1997. The Librarian of Congress shall
also establish requirements by which copy-
right owners may receive reasonable notice of
the use of their works under this section, and
under which records of such use shall be kept
and made available by persons making digital
phonorecord deliveries.

(E)(i) License agreements voluntarily nego-
tiated at any time between one or more copy-
right owners of nondramatic musical works
and one or more persons entitled to obtain a
compulsory license under subsection (a)(1)
shall be given effect in lieu of any determina-
tion by the Librarian of Congress. Subject to
clause (ii), the royalty rates determined pur-
suant to subparagraph (C), (D) or (F) shall be
given effect in lieu of any contrary royalty
rates specified in a contract pursuant to which
a recording artist who is the author of a non-
dramatic musical work grants a license under
that person’s exclusive rights in the musical
work under paragraphs (1) and (3) of section
106 or commits another person to grant a li-
cense in that musical work under paragraphs
(1) and (3) of section 106, to a person desiring
to fix in a tangible medium of expression a
sound recording embodying the musical work.

(ii) The second sentence of clause (i) shall
not apply to—

(I) a contract entered into on or before
June 22, 1995, and not modified thereafter for
the purpose of reducing the royalty rates de-
termined pursuant to subparagraph (C), (D)
or (F) or of increasing the number of musical
works within the scope of the contract cov-
ered by the reduced rates, except if a con-
tract entered into on or before June 22, 1995,
is modified thereafter for the purpose of in-
creasing the number of musical works with-
in the scope of the contract, any contrary
royalty rates specified in the contract shall
be given effect in lieu of royalty rates deter-
mined pursuant to subparagraph (C), (D) or
(F) for the number of musical works within
the scope of the contract as of June 22, 1995;
and

(II) a contract entered into after the date
that the sound recording is fixed in a tan-
gible medium of expression substantially in
a form intended for commercial release, if at
the time the contract is entered into, the re-
cording artist retains the right to grant li-
censes as to the musical work under para-
graphs (1) and (3) of section 106.

(F) The procedures specified in subpara-
graphs (C) and (D) shall be repeated and con-
cluded, in accordance with regulations that
the Librarian of Congress shall prescribe, in
each fifth calendar year after 1997, except to
the extent that different years for the repeat-
ing and concluding of such proceedings may be
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determined in accordance with subparagraphs
(B) and (C).

(G) Except as provided in section 1002(e) of
this title, a digital phonorecord delivery li-
censed under this paragraph shall be accom-
panied by the information encoded in the
sound recording, if any, by or under the au-
thority of the copyright owner of that sound
recording, that identifies the title of the sound
recording, the featured recording artist who
performs on the sound recording, and related
information, including information concerning
the underlying musical work and its writer.

(H)(i) A digital phonorecord delivery of a
sound recording is actionable as an act of in-
fringement under section 501, and is fully sub-
ject to the remedies provided by sections 502
through 506 and section 509, unless—

(I) the digital phonorecord delivery has
been authorized by the copyright owner of
the sound recording; and

(II) the owner of the copyright in the
sound recording or the entity making the
digital phonorecord delivery has obtained a
compulsory license under this section or has
otherwise been authorized by the copyright
owner of the musical work to distribute or
authorize the distribution, by means of a
digital phonorecord delivery, of each musi-
cal work embodied in the sound recording.

(ii) Any cause of action under this subpara-
graph shall be in addition to those available to
the owner of the copyright in the nondramatic
musical work under subsection (c)(6) and sec-
tion 106(4) and the owner of the copyright in
the sound recording under section 106(6).

(I) The liability of the copyright owner of a
sound recording for infringement of the copy-
right in a nondramatic musical work em-
bodied in the sound recording shall be deter-
mined in accordance with applicable law, ex-
cept that the owner of a copyright in a sound
recording shall not be liable for a digital
phonorecord delivery by a third party if the
owner of the copyright in the sound recording
does not license the distribution of a phono-
record of the nondramatic musical work.

(J) Nothing in section 1008 shall be construed
to prevent the exercise of the rights and rem-
edies allowed by this paragraph, paragraph (6),
and chapter 5 in the event of a digital phono-
record delivery, except that no action alleging
infringement of copyright may be brought
under this title against a manufacturer, im-
porter or distributor of a digital audio record-
ing device, a digital audio recording medium,
an analog recording device, or an analog re-
cording medium, or against a consumer, based
on the actions described in such section.

(K) Nothing in this section annuls or limits
(i) the exclusive right to publicly perform a
sound recording or the musical work embodied
therein, including by means of a digital trans-
mission, under sections 106(4) and 106(6), (ii)
except for compulsory licensing under the con-
ditions specified by this section, the exclusive
rights to reproduce and distribute the sound
recording and the musical work embodied
therein under sections 106(1) and 106(3), includ-
ing by means of a digital phonorecord deliv-
ery, or (iii) any other rights under any other

provision of section 106, or remedies available
under this title, as such rights or remedies
exist either before or after the date of enact-
ment of the Digital Performance Right in
Sound Recordings Act of 1995.

(L) The provisions of this section concerning
digital phonorecord deliveries shall not apply
to any exempt transmissions or retrans-
missions under section 114(d)(1). The exemp-
tions created in section 114(d)(1) do not expand
or reduce the rights of copyright owners under
section 106(1) through (5) with respect to such
transmissions and retransmissions.

(4) A compulsory license under this section
includes the right of the maker of a phono-
record of a nondramatic musical work under
subsection (a)(1) to distribute or authorize dis-
tribution of such phonorecord by rental, lease,
or lending (or by acts or practices in the na-
ture of rental, lease, or lending). In addition to
any royalty payable under clause (2) and chap-
ter 8 of this title, a royalty shall be payable by
the compulsory licensee for every act of dis-
tribution of a phonorecord by or in the nature
of rental, lease, or lending, by or under the au-
thority of the compulsory licensee. With re-
spect to each nondramatic musical work em-
bodied in the phonorecord, the royalty shall be
a proportion of the revenue received by the
compulsory licensee from every such act of
distribution of the phonorecord under this
clause equal to the proportion of the revenue
received by the compulsory licensee from dis-
tribution of the phonorecord under clause (2)
that is payable by a compulsory licensee under
that clause and under chapter 8. The Register
of Copyrights shall issue regulations to carry
out the purpose of this clause.

(5) Royalty payments shall be made on or be-
fore the twentieth day of each month and shall
include all royalties for the month next pre-
ceding. Each monthly payment shall be made
under oath and shall comply with require-
ments that the Register of Copyrights shall
prescribe by regulation. The Register shall
also prescribe regulations under which de-
tailed cumulative annual statements of ac-
count, certified by a certified public account-
ant, shall be filed for every compulsory license
under this section. The regulations covering
both the monthly and the annual statements
of account shall prescribe the form, content,
and manner of certification with respect to
the number of records made and the number of
records distributed.

(6) If the copyright owner does not receive
the monthly payment and the monthly and
annual statements of account when due, the
owner may give written notice to the licensee
that, unless the default is remedied within
thirty days from the date of the notice, the
compulsory license will be automatically ter-
minated. Such termination renders either the
making or the distribution, or both, of all pho-
norecords for which the royalty has not been
paid, actionable as acts of infringement under
section 501 and fully subject to the remedies
provided by sections 502 through 506 and 509.

(d) DEFINITION.—As used in this section, the
following term has the following meaning: A
‘‘digital phonorecord delivery’’ is each individ-
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ual delivery of a phonorecord by digital trans-
mission of a sound recording which results in a
specifically identifiable reproduction by or for
any transmission recipient of a phonorecord of
that sound recording, regardless of whether the
digital transmission is also a public performance
of the sound recording or any nondramatic mu-
sical work embodied therein. A digital phono-
record delivery does not result from a real-time,
non-interactive subscription transmission of a
sound recording where no reproduction of the
sound recording or the musical work embodied
therein is made from the inception of the trans-
mission through to its receipt by the trans-
mission recipient in order to make the sound re-
cording audible.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2561; Pub. L. 98–450, § 3, Oct. 4, 1984, 98 Stat. 1727;
Pub. L. 104–39, § 4, Nov. 1, 1995, 109 Stat. 344; Pub.
L. 105–80, §§ 4, 10, 12(a)(7), Nov. 13, 1997, 111 Stat.
1531, 1534.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The provisions of section 1(e) and 101(e) of the present
law [sections 1(e) and 101(e) of former title 17], estab-
lishing a system of compulsory licensing for the mak-
ing and distribution of phonorecords of copyrighted
music, are retained with a number of modifications and
clarifications in section 115 of the bill. Under these pro-
visions, which represented a compromise of the most
controversial issue of the 1909 act, a musical composi-
tion that has been reproduced in phonorecords with the
permission of the copyright owner may generally be re-
produced in phonorecords by another person, if that
person notifies the copyright owner and pays a speci-
fied royalty.

The fundamental question of whether to retain the
compulsory license or to do away with it altogether
was a major issue during earlier stages of the program
for general revision of the copyright law. At the hear-
ings it was apparent that the argument on this point
had shifted, and the real issue was not whether to re-
tain the compulsory license but how much the royalty
rate under it should be. The arguments for and against
retention of the compulsory license are outlined at
pages 66–67 of this Committee’s 1967 report (H. Rept.
No. 83, 90th Cong., 1st Sess.). The Committee’s conclu-
sion on this point remains the same as in 1967: ‘‘that a
compulsory licensing system is still warranted as a
condition for the rights of reproducing and distributing
phonorecords of copyrighted music,’’ but ‘‘that the
present system is unfair and unnecessarily burdensome
on copyright owners, and that the present statutory
rate is too low.’’

Availability and Scope of Compulsory License. Sub-
section (a) of section 115 deals with three doubtful ques-
tions under the present law: (1) the nature of the origi-
nal recording that will make the work available to oth-
ers for recording under a compulsory license; (2) the na-
ture of the sound recording that can be made under a
compulsory license; and (3) the extent to which some-
one acting under a compulsory license can depart from
the work as written or recorded without violating the
copyright owner’s right to make an ‘‘arrangement’’ or
other derivative work. The first two of these questions
are answered in clause (1) of section 115(a), and the
third is the subject of clause (2).

The present law, though not altogether clear, appar-
ently bases compulsory licensing on the making or li-
censing of the first recording, even if no authorized
records are distributed to the public. The first sentence
of section 115(a)(1) would change the basis for compul-
sory licensing to authorized public distribution of
phonorecords (including disks and audio tapes but not
the sound tracks or other sound records accompanying

a motion picture or other audiovisual work). Under the
clause, a compulsory license would be available to any-
one as soon as ‘‘phonorecords of a nondramatic musical
work have been distributed to the public in the United
States under the authority of the copyright owner.’’

The second sentence of clause (1), which has been the
subject of some debate, provides that ‘‘a person may
obtain a compulsory license only if his or her primary
purpose in making phonorecords is to distribute them
to the public for private use.’’ This provision was criti-
cized as being discriminatory against background
music systems, since it would prevent a background
music producer from making recordings without the
express consent of the copyright owner; it was argued
that this could put the producer at a great competitive
disadvantage with performing rights societies, allow
discrimination, and destroy or prevent entry of busi-
nesses. The committee concluded, however, that the
purpose of the compulsory license does not extend to
manufacturers of phonorecords that are intended pri-
marily for commercial use, including not only broad-
casters and jukebox operators but also background
music services.

The final sentence of clause (1) provides that a person
may not obtain a compulsory license for use of the
work in the duplication of a sound recording made by
another, unless the sound recording being duplicated
was itself fixed lawfully and the making of phono-
records duplicated from it was authorized by the owner
of copyright in the sound recording (or, if the recording
was fixed before February 15, 1972, by the voluntary or
compulsory licensee of the music used in the record-
ing). The basic intent of this sentence is to make clear
that a person is not entitled to a compulsory license of
copyrighted musical works for the purpose of making
an unauthorized duplication of a musical sound record-
ing originally developed and produced by another. It is
the view of the Committee that such was the original
intent of the Congress in enacting the 1909 Copyright
Act, and it has been so construed by the 3d, 5th, 9th and
10th Circuits in the following cases: Duchess Music Corp.
v. Stern, 458 F.2d 1305 (9th Cir.), cert. denied, 409 U.S. 847
(1972) [93 S.Ct. 52, 34 L.Ed.2d 88]; Edward B. Marks Music
Corp. v. Colorado Magnetics, Inc., 497 F.2d 285, aff’d on
rehearing en banc, 497 F.2d 292 (10th Cir. 1974), cert. de-
nied, 419 U.S. 1120 (1975) [95 S.Ct. 801, 42 L.Ed.2d 819];
Jondora Music Publishing Co. v. Melody Recordings, Inc.,
506 F.2d 392 (3d Cir. 1974, as amended 1975), cert. denied,
421 U.S. 1012 (1975) [95 S.Ct. 2417, 44 L.Ed.2d 680]; and
Fame Publishing Co. v. Alabama Custom Tape, Inc., 507
F.2d 667 (5th Cir.), cert. denied, 423 U.S. 841 (1975) [96
S.Ct. 73, 46 L.Ed.2d 61].

Under this provision, it would be possible to obtain a
compulsory license for the use of copyrighted music
under section 115 if the owner of the sound recording
being duplicated authorizes its duplication. This does
not, however, in any way require the owner of the
original sound recording to grant a license to duplicate
the original sound recording. It is not intended that
copyright protection for sound recordings be cir-
cumscribed by requiring the owners of sound recordings
to grant a compulsory license to unauthorized duplica-
tors or others.

The second clause of subsection (a) is intended to rec-
ognize the practical need for a limited privilege to
make arrangements of music being used under a com-
pulsory license, but without allowing the music to be
perverted, distorted, or travestied. Clause (2) permits
arrangements of a work ‘‘to the extent necessary to
conform it to the style or manner of interpretation of
the performance involved,’’ so long as it does not
‘‘change the basic melody or fundamental character of
the work.’’ The provision also prohibits the compulsory
licensee from claiming an independent copyright in his
arrangement as a ‘‘derivative work’’ without the ex-
press consent of the copyright owner.

Procedure for Obtaining Compulsory License. Section
115(b)(1) requires anyone who wishes to take advantage
of the compulsory licensing provisions to serve a ‘‘no-
tice of intention to obtain a compulsory license,’’
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which is much like the ‘‘notice of intention to use’’ re-
quired by the present law. Under section 115, the notice
must be served before any phonorecords are distrib-
uted, but service can take place ‘‘before or within 30
days after making’’ any phonorecords. The notice is to
be served on the copyright owner, but if the owner is
not identified in the Copyright Office records, ‘‘it shall
be sufficient to file the notice of intention in the Copy-
right Office.’’

The Committee deleted clause (2) of section 115(b) of
S. 22 as adopted by the Senate. The provision was a ves-
tige of jukebox provisions in earlier bills, and its re-
quirements no longer served any useful purpose.

Clause (2) [formerly clause (3)] of section 115(b) [cl. (2)
of subsec. (b) of this section] provides that ‘‘failure to
serve or file the notice required by clause (1) * * * fore-
closes the possibility of a compulsory license and, in
the absence of a negotiated license, renders the making
and distribution of phonorecords actionable as acts of
infringement under section 501 and fully subject to the
remedies provided by sections 502 through 506.’’ The
remedies provided in section 501 are those applicable to
infringements generally.

Royalty Payable Under Compulsory License. Identi-
fication of Copyright Owner.—Under the present law a
copyright owner is obliged to file a ‘‘notice of use’’ in
the Copyright Office, stating that the initial recording
of the copyrighted work has been made or licensed, in
order to recover against an unauthorized record manu-
facturer. This requirement has resulted in a technical
loss of rights in some cases, and serves little or no pur-
pose where the registration and assignment records of
the Copyright Office already show the facts of owner-
ship. Section 115(c)(1) therefore drops any formal ‘‘no-
tice of use’’ requirements and merely provides that, ‘‘to
be entitled to receive royalties under a compulsory li-
cense, the copyright owner must be identified in the
registration or other public records of the Copyright
Office.’’ On the other hand, since proper identification
is an important precondition of recovery, the bill fur-
ther provides that ‘‘the owner is entitled to royalties
for phonorecords manufactured and distributed after
being so identified, but is not entitled to recover for
any phonorecords previously made and distributed.’’

Basis of Royalty.—Under the present statute the speci-
fied royalty is payable ‘‘on each such part manufac-
tured,’’ regardless of how many ‘‘parts’’ (i.e., records)
are sold. This basis for calculating the royalty has been
revised in section 115(c)(2) to provide that ‘‘the royalty
under a compulsory license shall be payable for every
phonorecord made and distributed in accordance with
the license.’’ This basis is more compatible with the
general practice in negotiated licenses today. It is un-
justified to require a compulsory licensee to pay li-
cense fees on records which merely go into inventory,
which may later be destroyed, and from which the
record producer gains no economic benefit.

It is intended that the Register of Copyrights will
prescribe regulations insuring that copyright owners
will receive full and prompt payment for all phonorec-
ords made and distributed. Section 115(c)(2) states that
‘‘a phonorecord is considered ‘distributed’ if the person
exercising the compulsory license has voluntarily and
permanently parted with its possession.’’ For this pur-
pose, the concept of ‘‘distribution’’ comprises any act
by which the person exercising the compulsory license
voluntarily relinquishes possession of a phonorecord
(considered as a fungible unit), regardless of whether
the distribution is to the public, passes title, con-
stitutes a gift, or is sold, rented, leased, or loaned, un-
less it is actually returned and the transaction can-
celled. Neither involuntary relinquishment, as through
theft or fire, nor the destruction of unwanted records,
would constitute ‘‘distribution.’’

The term ‘‘made’’ is intended to be broader than
‘‘manufactured,’’ and to include within its scope every
possible manufacturing or other process capable of re-
producing a sound recording in phonorecords. The use
of the phrase ‘‘made and distributed’’ establishes the
basis upon which the royalty rate for compulsory li-

censing under section 115 is to be calculated, but it is
in no way intended to weaken the liability of record
pressers and other manufacturers and makers of phono-
records for copyright infringement where the compul-
sory licensing requirements have not been met. As
under the present law, even if a presser, manufacturer,
or other maker had no role in the distribution process,
that person would be regarded as jointly and severally
liable in a case where the court finds that infringement
has taken place because of failure to comply with the
provisions of section 115.

Under existing practices in the record industry,
phonorecords are distributed to wholesalers and retail-
ers with the privilege of returning unsold copies for
credit or exchange. As a result, the number of record-
ings that have been ‘‘permanently’’ distributed will not
usually be known until some time—six or seven months
on the average—after the initial distribution. In rec-
ognition of this problem, it has become a well-estab-
lished industry practice, under negotiated licenses, for
record companies to maintain reasonable reserves of
the mechanical royalties due the copyright owners,
against which royalties on the returns can be offset.
The Committee recognizes that this practice may be
consistent with the statutory requirements for month-
ly compulsory license accounting reports, but recog-
nizes the possibility that, without proper safeguards,
the maintenance of such reserves could be manipulated
to avoid making payments of the full amounts owing to
copyright owners. Under these circumstances, the regu-
lations prescribed by the Register of Copyrights should
contain detailed provisions ensuring that the ultimate
disposition of every phonorecord made under a compul-
sory license is accounted for, and that payment is made
for every phonorecord ‘‘voluntarily and permanently’’
distributed. In particular, the Register should prescribe
a point in time when, for accounting purposes under
section 115, a phonorecord will be considered ‘‘perma-
nently distributed,’’ and should prescribe the situations
in which a compulsory licensee is barred from main-
taining reserves (e.g., situations in which the compul-
sory licensee has frequently failed to make payments
in the past.)

Rate of Royalty.—A large preponderance of the exten-
sive testimony presented to the Committee on section
115 was devoted to the question of the amount of the
statutory royalty rate. An extensive review and analy-
sis of the testimony and arguments received on this
question appear in the 1974 Senate report (S. Rep. No.
94–473) at page 71–94.

While upon initial review it might be assumed that
the rate established in 1909 would not be reasonable at
the present time, the committee believes that an in-
crease in the mechanical royalty rate must be justified
on the basis of existing economic conditions and not on
the mere passage of 67 years. Following a thorough
analysis of the problem, the Committee considers that
an increase of the present two-cent royalty to a rate of
23⁄4 cents (or .6 of one cent per minute or fraction of
playing time) is justified. This rate will be subject to
review by the Copyright Royalty Commission, as pro-
vided by section 801, in 1980 and at 10-year intervals
thereafter.

Accounting and Payment of Royalties; Effect of De-
fault. Clause (3) of Section 115(c) provides that royalty
payments are to be made on a monthly basis, in accord-
ance with requirements that the Register of Copyrights
shall prescribe by regulation. In order to increase the
protection of copyright proprietors against economic
harm from companies which might refuse or fail to pay
their just obligations, compulsory licensees will also be
required to make a detailed cumulative annual state-
ment of account, certified by a Certified Public Ac-
countant.

A source of criticism with respect to the compulsory
licensing provisions of the present statute has been the
rather ineffective sanctions against default by compul-
sory licensees. Clause (4) of section 115(c) corrects this
defect by permitting the copyright owner to serve writ-
ten notice on a defaulting licensee, and by providing for
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termination of the compulsory license if the default is
not remedied within 30 days after notice is given. Ter-
mination under this clause ‘‘renders either the making
or the distribution, or both, of all phonorecords for
which the royalty had not been paid, actionable as acts
of infringement under section 501 and fully subject to
the remedies provided by sections 502 through 506.’’

REFERENCES IN TEXT

The antitrust laws, referred to in subsec. (c)(3)(B), are
classified generally to chapter 1 (§ 1 et seq.) of Title 15,
Commerce and Trade.

The date of enactment of the Digital Performance
Right in Sound Recordings Act of 1995, referred to in
subsec. (c)(3)(K), is the date of enactment of Pub. L.
104–39, which was approved Nov. 1, 1995.

AMENDMENTS

1997—Subsec. (c)(3)(D). Pub. L. 105–80, § 4, struck out
‘‘and publish in the Federal Register’’ before ‘‘a sched-
ule of rates and terms’’.

Subsec. (c)(3)(E)(i). Pub. L. 105–80, § 12(a)(7)(A), sub-
stituted ‘‘paragraphs (1) and (3) of section 106’’ for ‘‘sec-
tions 106(1) and (3)’’ in two places.

Subsec. (c)(3)(E)(ii)(II). Pub. L. 105–80, § 12(a)(7)(A),
substituted ‘‘paragraphs (1) and (3) of section 106’’ for
‘‘sections 106(1) and 106(3)’’.

Subsec. (d). Pub. L. 105–80, § 10, amended directory
language of Pub. L. 104–39, § 4. See 1995 Amendment
note below.

1995—Subsec. (a)(1). Pub. L. 104–39, § 4(1), substituted
‘‘any other person, including those who make phono-
records or digital phonorecord deliveries,’’ for ‘‘any
other person’’ in first sentence and inserted before pe-
riod at end of second sentence ‘‘, including by means of
a digital phonorecord delivery’’.

Subsec. (c)(2). Pub. L. 104–39, § 4(2), inserted ‘‘and
other than as provided in paragraph (3),’’ after ‘‘For
this purpose,’’ in second sentence.

Subsec. (c)(3) to (6). Pub. L. 104–39, § 4(3), added par.
(3) and redesignated former pars. (3) to (5) as (4) to (6),
respectively.

Subsec. (d). Pub. L. 104–39, § 4(4), as renumbered by
Pub. L. 105–80, § 10, added subsec. (d).

1984—Subsec. (c)(3) to (5). Pub. L. 98–450 added par. (3)
and redesignated existing pars. (3) and (4) as (4) and (5),
respectively.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104–39 effective 3 months after
Nov. 1, 1995, see section 6 of Pub. L. 104–39, set out as
a note under section 101 of this title.

PERSONS OPERATING UNDER PREDECESSOR COMPULSORY
LICENSING PROVISIONS

Section 106 of Pub. L. 94–553 provided that: ‘‘In any
case where, before January 1, 1978, a person has law-
fully made parts of instruments serving to reproduce
mechanically a copyrighted work under the compul-
sory license provisions of section 1(e) of title 17 as it ex-
isted on December 31, 1977, such person may continue
to make and distribute such parts embodying the same
mechanical reproduction without obtaining a new com-
pulsory license under the terms of section 115 of title 17
as amended by the first section of this Act [this sec-
tion]. However, such parts made on or after January 1,
1978, constitute phonorecords and are otherwise subject
to the provisions of said section 115 [this section].’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 112, 501, 511,
708, 801, 802, 803 of this title; title 18 section 2319.

§ 116. Negotiated licenses for public perform-
ances by means of coin-operated phono-
record players

(a) APPLICABILITY OF SECTION.—This section
applies to any nondramatic musical work em-
bodied in a phonorecord.

(b) NEGOTIATED LICENSES.—
(1) AUTHORITY FOR NEGOTIATIONS.—Any own-

ers of copyright in works to which this section
applies and any operators of coin-operated
phonorecord players may negotiate and agree
upon the terms and rates of royalty payments
for the performance of such works and the pro-
portionate division of fees paid among copy-
right owners, and may designate common
agents to negotiate, agree to, pay, or receive
such royalty payments.

(2) ARBITRATION.—Parties not subject to
such a negotiation may determine, by arbitra-
tion in accordance with the provisions of chap-
ter 8, the terms and rates and the division of
fees described in paragraph (1).

(c) LICENSE AGREEMENTS SUPERIOR TO COPY-
RIGHT ARBITRATION ROYALTY PANEL DETERMINA-
TIONS.—License agreements between one or
more copyright owners and one or more opera-
tors of coin-operated phonorecord players, which
are negotiated in accordance with subsection
(b), shall be given effect in lieu of any otherwise
applicable determination by a copyright arbitra-
tion royalty panel.

(d) DEFINITIONS.—As used in this section, the
following terms mean the following:

(1) A ‘‘coin-operated phonorecord player’’ is
a machine or device that—

(A) is employed solely for the performance
of nondramatic musical works by means of
phonorecords upon being activated by the
insertion of coins, currency, tokens, or other
monetary units or their equivalent;

(B) is located in an establishment making
no direct or indirect charge for admission;

(C) is accompanied by a list which is com-
prised of the titles of all the musical works
available for performance on it, and is af-
fixed to the phonorecord player or posted in
the establishment in a prominent position
where it can be readily examined by the pub-
lic; and

(D) affords a choice of works available for
performance and permits the choice to be
made by the patrons of the establishment in
which it is located.

(2) An ‘‘operator’’ is any person who, alone
or jointly with others—

(A) owns a coin-operated phonorecord
player;

(B) has the power to make a coin-operated
phonorecord player available for placement
in an establishment for purposes of public
performance; or

(C) has the power to exercise primary con-
trol over the selection of the musical works
made available for public performance on a
coin-operated phonorecord player.

(Added Pub. L. 100–568, § 4(a)(4), Oct. 31, 1988, 102
Stat. 2855, § 116A; renumbered § 116 and amended
Pub. L. 103–198, § 3(b)(1), Dec. 17, 1993, 107 Stat.
2309; Pub. L. 105–80, § 5, Nov. 13, 1997, 111 Stat.
1531.)

PRIOR PROVISIONS

A prior section 116, Pub. L. 94–553, title I, § 101, Oct.
19, 1976, 90 Stat. 2562; Pub. L. 100–568, § 4(b)(1), Oct. 31,
1988, 102 Stat. 2857, related to scope of exclusive rights
in nondramatic musical works and compulsory licenses
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for public performances by means of coin-operated
phonorecord players, prior to repeal by Pub. L. 103–198,
§ 3(a), Dec. 17, 1993, 107 Stat. 2309.

AMENDMENTS

1997—Subsec. (b)(2). Pub. L. 105–80, § 5(1), amended
par. (2) generally. Prior to amendment, par. (2) read as
follows:

‘‘(2) ARBITRATION.—Parties to such a negotiation,
within such time as may be specified by the Librarian
of Congress by regulation, may determine the result of
the negotiation by arbitration. Such arbitration shall
be governed by the provisions of title 9, to the extent
such title is not inconsistent with this section. The
parties shall give notice to the Librarian of Congress of
any determination reached by arbitration and any such
determination shall, as between the parties to the arbi-
tration, be dispositive of the issues to which it re-
lates.’’

Subsec. (d). Pub. L. 105–80, § 5(2), added subsec. (d).
1993—Pub. L. 103–198, § 3(b)(1)(A), renumbered section

116A of this title as this section.
Subsec. (b). Pub. L. 103–198, § 3(b)(1)(B), (C), redesig-

nated subsec. (c) as (b), substituted ‘‘Librarian of Con-
gress’’ for ‘‘Copyright Royalty Tribunal’’ in two places
in par. (2), and struck out former subsec. (b) which re-
lated to limitation on exclusive right if licenses not ne-
gotiated.

Subsec. (c). Pub. L. 103–198, § 3(b)(1)(B), (D), redesig-
nated subsec. (d) as (c), in heading substituted ‘‘Arbi-
tration Royalty Panel’’ for ‘‘Royalty Tribunal’’, and in
text substituted ‘‘subsection (b)’’ for ‘‘subsection (c)’’
and ‘‘a copyright arbitration royalty panel’’ for ‘‘the
Copyright Royalty Tribunal’’.

Subsecs. (d) to (g). Pub. L. 103–198, § 3(b)(1)(B), (E), re-
designated subsec. (d) as (c) and struck out subsecs. (e)
to (g) which provided, in subsec. (e), for a schedule for
negotiation of licenses, in subsec. (f), for a suspension
of various ratemaking activities by the Copyright Roy-
alty Tribunal, and in subsec. (g), for transition provi-
sions and retention of Copyright Royalty Tribunal ju-
risdiction.

EFFECTIVE DATE

Section effective Mar. 1, 1989, with any cause of ac-
tion arising under this title before such date being gov-
erned by provisions as in effect when cause of action
arose, see section 13 of Pub. L. 100–568, set out as an Ef-
fective Date of 1988 Amendment note under section 101
of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 501, 511, 801,
802, 803 of this title; title 18 section 2319.

[§ 116A. Renumbered § 116]

§ 117. Limitations on exclusive rights: Computer
programs

(a) MAKING OF ADDITIONAL COPY OR ADAPTA-
TION BY OWNER OF COPY.—Notwithstanding the
provisions of section 106, it is not an infringe-
ment for the owner of a copy of a computer pro-
gram to make or authorize the making of an-
other copy or adaptation of that computer pro-
gram provided:

(1) that such a new copy or adaptation is cre-
ated as an essential step in the utilization of
the computer program in conjunction with a
machine and that it is used in no other man-
ner, or

(2) that such new copy or adaptation is for
archival purposes only and that all archival
copies are destroyed in the event that con-
tinued possession of the computer program
should cease to be rightful.

(b) LEASE, SALE, OR OTHER TRANSFER OF ADDI-
TIONAL COPY OR ADAPTATION.—Any exact copies
prepared in accordance with the provisions of
this section may be leased, sold, or otherwise
transferred, along with the copy from which
such copies were prepared, only as part of the
lease, sale, or other transfer of all rights in the
program. Adaptations so prepared may be trans-
ferred only with the authorization of the copy-
right owner.

(c) MACHINE MAINTENANCE OR REPAIR.—Not-
withstanding the provisions of section 106, it is
not an infringement for the owner or lessee of a
machine to make or authorize the making of a
copy of a computer program if such copy is
made solely by virtue of the activation of a ma-
chine that lawfully contains an authorized copy
of the computer program, for purposes only of
maintenance or repair of that machine, if—

(1) such new copy is used in no other manner
and is destroyed immediately after the main-
tenance or repair is completed; and

(2) with respect to any computer program or
part thereof that is not necessary for that ma-
chine to be activated, such program or part
thereof is not accessed or used other than to
make such new copy by virtue of the activa-
tion of the machine.

(d) DEFINITIONS.—For purposes of this sec-
tion—

(1) the ‘‘maintenance’’ of a machine is the
servicing of the machine in order to make it
work in accordance with its original specifica-
tions and any changes to those specifications
authorized for that machine; and

(2) the ‘‘repair’’ of a machine is the restoring
of the machine to the state of working in ac-
cordance with its original specifications and
any changes to those specifications authorized
for that machine.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2565; Pub. L. 96–517, § 10(b), Dec. 12, 1980, 94 Stat.
3028; Pub. L. 105–304, title III, § 302, Oct. 28, 1998,
112 Stat. 2887.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

As the program for general revision of the copyright
law has evolved, it has become increasingly apparent
that in one major area the problems are not suffi-
ciently developed for a definitive legislative solution.
This is the area of computer uses of copyrighted works:
the use of a work ‘‘in conjunction with automatic sys-
tems capable of storing, processing, retrieving, or
transferring information.’’ The Commission on New
Technological Uses is, among other things, now en-
gaged in making a thorough study of the emerging pat-
terns in this field and it will, on the basis of its find-
ings, recommend definitive copyright provisions to deal
with the situation.

Since it would be premature to change existing law
on computer uses at present, the purpose of section 117
is to preserve the status quo. It is intended neither to
cut off any rights that may now exist, nor to create
new rights that might be denied under the Act of 1909
or under common law principles currently applicable.

The provision deals only with the exclusive rights of
a copyright owner with respect to computer uses, that
is, the bundle of rights specified for other types of uses
in section 106 and qualified in sections 107 through 116
and 118. With respect to the copyright-ability of com-
puter programs, the ownership of copyrights in them,
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the term of protection, and the formal requirements of
the remainder of the bill, the new statute would apply.

Under section 117, an action for infringement of a
copyrighted work by means of a computer would nec-
essarily be a federal action brought under the new title
17. The court, in deciding the scope of exclusive rights
in the computer area, would first need to determine the
applicable law, whether State statutory or common law
or the Act of 1909. Having determined what law was ap-
plicable, its decision would depend upon its interpreta-
tion of what that law was on the point on the day be-
fore the effective date of the new statute.

AMENDMENTS

1998—Pub. L. 105–304 designated existing provisions as
subsecs. (a) and (b), inserted headings, and added sub-
secs. (c) and (d).

1980—Pub. L. 96–517 substituted provision respecting
limitations on exclusive rights in connection with com-
puter programs for prior provision enunciating scope of
exclusive rights and use of the work in conjunction
with computers and similar information systems and
declaring owner of copyright in a work without any
greater or lesser rights with respect to the use of the
work in conjunction with automatic systems capable of
storing, processing, retrieving, or transferring informa-
tion, or in conjunction with any similar device, ma-
chine, or process, than those afforded to works under
the law, whether this title or the common law or stat-
utes of a State, in effect on Dec. 31, 1977, as held appli-
cable and construed by the court in an action brought
under this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 501, 511 of
this title; title 18 section 2319.

§ 118. Scope of exclusive rights: Use of certain
works in connection with noncommercial
broadcasting

(a) The exclusive rights provided by section
106 shall, with respect to the works specified by
subsection (b) and the activities specified by
subsection (d), be subject to the conditions and
limitations prescribed by this section.

(b) Notwithstanding any provision of the anti-
trust laws, any owners of copyright in published
nondramatic musical works and published pic-
torial, graphic, and sculptural works and any
public broadcasting entities, respectively, may
negotiate and agree upon the terms and rates of
royalty payments and the proportionate divi-
sion of fees paid among various copyright own-
ers, and may designate common agents to nego-
tiate, agree to, pay, or receive payments.

(1) Any owner of copyright in a work speci-
fied in this subsection or any public broadcast-
ing entity may submit to the Librarian of
Congress proposed licenses covering such ac-
tivities with respect to such works. The Li-
brarian of Congress shall proceed on the basis
of the proposals submitted as well as any
other relevant information. The Librarian of
Congress shall permit any interested party to
submit information relevant to such proceed-
ings.

(2) License agreements voluntarily nego-
tiated at any time between one or more copy-
right owners and one or more public broad-
casting entities shall be given effect in lieu of
any determination by the Librarian of Con-
gress: Provided, That copies of such agree-
ments are filed in the Copyright Office within
thirty days of execution in accordance with

regulations that the Register of Copyrights
shall prescribe.

(3) In the absence of license agreements ne-
gotiated under paragraph (2), the Librarian of
Congress shall, pursuant to chapter 8, convene
a copyright arbitration royalty panel to deter-
mine and publish in the Federal Register a
schedule of rates and terms which, subject to
paragraph (2), shall be binding on all owners of
copyright in works specified by this sub-
section and public broadcasting entities, re-
gardless of whether such copyright owners
have submitted proposals to the Librarian of
Congress. In establishing such rates and terms
the copyright arbitration royalty panel may
consider the rates for comparable circum-
stances under voluntary license agreements
negotiated as provided in paragraph (2). The
Librarian of Congress shall also establish re-
quirements by which copyright owners may
receive reasonable notice of the use of their
works under this section, and under which
records of such use shall be kept by public
broadcasting entities.

(c) The initial procedure specified in sub-
section (b) shall be repeated and concluded be-
tween June 30 and December 31, 1997, and at five-
year intervals thereafter, in accordance with
regulations that the Librarian of Congress shall
prescribe.

(d) Subject to the terms of any voluntary li-
cense agreements that have been negotiated as
provided by subsection (b)(2), a public broadcast-
ing entity may, upon compliance with the provi-
sions of this section, including the rates and
terms established by a copyright arbitration
royalty panel under subsection (b)(3), engage in
the following activities with respect to pub-
lished nondramatic musical works and published
pictorial, graphic, and sculptural works:

(1) performance or display of a work by or in
the course of a transmission made by a non-
commercial educational broadcast station re-
ferred to in subsection (g); and

(2) production of a transmission program, re-
production of copies or phonorecords of such a
transmission program, and distribution of
such copies or phonorecords, where such pro-
duction, reproduction, or distribution is made
by a nonprofit institution or organization
solely for the purpose of transmissions speci-
fied in paragraph (1); and

(3) the making of reproductions by a govern-
mental body or a nonprofit institution of a
transmission program simultaneously with its
transmission as specified in paragraph (1), and
the performance or display of the contents of
such program under the conditions specified
by paragraph (1) of section 110, but only if the
reproductions are used for performances or
displays for a period of no more than seven
days from the date of the transmission speci-
fied in paragraph (1), and are destroyed before
or at the end of such period. No person supply-
ing, in accordance with paragraph (2), a repro-
duction of a transmission program to govern-
mental bodies or nonprofit institutions under
this paragraph shall have any liability as a re-
sult of failure of such body or institution to
destroy such reproduction: Provided, That it
shall have notified such body or institution of
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the requirement for such destruction pursuant
to this paragraph: And provided further, That if
such body or institution itself fails to destroy
such reproduction it shall be deemed to have
infringed.

(e) Except as expressly provided in this sub-
section, this section shall have no applicability
to works other than those specified in sub-
section (b). Owners of copyright in nondramatic
literary works and public broadcasting entities
may, during the course of voluntary negotia-
tions, agree among themselves, respectively, as
to the terms and rates of royalty payments
without liability under the antitrust laws. Any
such terms and rates of royalty payments shall
be effective upon filing in the Copyright Office,
in accordance with regulations that the Register
of Copyrights shall prescribe.

(f) Nothing in this section shall be construed
to permit, beyond the limits of fair use as pro-
vided by section 107, the unauthorized drama-
tization of a nondramatic musical work, the
production of a transmission program drawn to
any substantial extent from a published com-
pilation of pictorial, graphic, or sculptural
works, or the unauthorized use of any portion of
an audiovisual work.

(g) As used in this section, the term ‘‘public
broadcasting entity’’ means a noncommercial
educational broadcast station as defined in sec-
tion 397 of title 47 and any nonprofit institution
or organization engaged in the activities de-
scribed in paragraph (2) of subsection (d).

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2565; Pub. L. 103–198, § 4, Dec. 17, 1993, 107 Stat.
2309; Pub. L. 106–44, § 1(g)(3), Aug. 5, 1999, 113
Stat. 222; Pub. L. 107–273, div. C, title III,
§ 13210(7), Nov. 2, 2002, 116 Stat. 1909.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

General Background. During its consideration of revi-
sion legislation in 1975, the Senate Judiciary Commit-
tee adopted an amendment offered by Senator Charles
McC. Mathias. The amendment, now section 118 of the
Senate bill [this section], grants to public broadcasting
a compulsory license for use of nondramatic literary
and musical works, as well as pictorial, graphic, and
sculptural works, subject to payment of reasonable
royalty fees to be set by the Copyright Royalty Tribu-
nal established by that bill. The Mathias amendment
requires that public broadcasters, at periodic intervals,
file a notice with the Copyright Office containing infor-
mation required by the Register of Copyrights and de-
posit a statement of account and the total royalty fees
for the period covered by the statement. In July of each
year all persons having a claim to such fees are to file
their claims with the Register of Copyrights. If no con-
troversy exists, the Register would distribute the roy-
alties to the various copyright owners and their agents
after deducting reasonable administrative costs; con-
troversies are to be settled by the Tribunal.

On July 10, 1975, the House Subcommittee heard tes-
timony on the Mathias amendment from representa-
tives of public broadcasters, authors, publishers, and
music performing rights societies. The public broad-
casters pointed to Congressional concern for the devel-
opment of their activities as evidenced by the Public
Broadcasting Act [47 U.S.C. 390 et seq.]. They urged
that a compulsory license was essential to assure pub-
lic broadcasting broad access to copyrighted materials
at reasonable royalties and without administratively
cumbersome and costly ‘‘clearance’’ problems that

would impair the vitality of their operations. The oppo-
nents of the amendment argued that the nature of pub-
lic broadcasting has changed significantly in the past
decade, to the extent that it now competes with com-
mercial broadcasting as a national entertainment and
cultural medium. They asserted that the performing
rights society arrangements under which copyrighted
music is licensed for performance removed any problem
in clearing music for broadcasting, and that voluntary
agreements could adequately resolve the copyright
problems feared by public broadcasters, at less expense
and burden than the compulsory license, for synchroni-
zation and literary rights. The authors of literary
works stressed that a compulsory licensing system
would deny them the fundamental right to control the
use of their works and protect their reputation in a
major communications medium.

General Policy Considerations. The Committee is cog-
nizant of the intent of Congress, in enacting the Public
Broadcasting Act on November 7, 1967 [47 U.S.C. 390 et
seq.], that encouragement and support of noncommer-
cial broadcasting is in the public interest. It is also
aware that public broadcasting may encounter prob-
lems not confronted by commercial broadcasting enter-
prises, due to such factors as the special nature of pro-
gramming, repeated use of programs, and, of course,
limited financial resources. Thus, the Committee deter-
mined that the nature of public broadcasting does war-
rant special treatment in certain areas. However, the
Committee did not feel that the broad compulsory li-
cense provided in the Senate bill is necessary to the
continued successful operation of public broadcasting.
In addition, the Committee believes that the system
provided in the Senate bill for the deposit of royalty
fees with the Copyright Office for distribution to claim-
ants, and the resolution of disputes over such distribu-
tion by a statutory tribunal, can be replaced by pay-
ments directly between the parties, without the inter-
vention of government machinery and its attendant ad-
ministrative costs.

In general, the Committee amended the public broad-
casting provisions of the Senate bill toward attainment
of the objective clearly stated in the Report of the Sen-
ate Judiciary Committee, namely, that copyright own-
ers and public broadcasters be encouraged to reach vol-
untary private agreements.

Procedures. Not later than thirty days following the
publication by the President of the notice announcing
the initial appointments to the Copyright Royalty
Commission (specified in Chapter 8 [§ 801 et seq. of this
title]), the Chairman of the Commission is to publish
notice in the Federal Register of the initiation of pro-
ceedings to determine ‘‘reasonable terms and rates’’ for
certain uses of published nondramatic musical works
and published pictorial, graphic and sculptural works,
during a period ending on December 31, 1982.

Copyright owners and public broadcasting entities
that do not reach voluntary agreement are bound by
the terms and rates established by the Commission,
which are to be published in the Federal Register with-
in six months of the notice of initiation of proceedings.
During the period between the effective date of the Act
[Jan. 1, 1978] and the publication of the rates and terms,
the Committee has preserved the status quo by provid-
ing, in section 118(b)(4), that the Act does not afford to
copyright owners or public broadcasting entities any
greater or lesser rights with respect to the relevant
uses of nondramatic musical works and pictorial,
graphic, and sculptural works than those afforded
under the law in effect on December 31, 1977.

License agreements that have been voluntarily nego-
tiated supersede, as between the parties to the agree-
ment, the terms and rates established by the Commis-
sion, provided that copies of the agreements are prop-
erly filed with the Copyright Office within 30 days of
execution. Under clause (2) of section 118(b), the agree-
ments may be negotiated ‘‘at any time’’—whether be-
fore, during, or after determinations by the Commis-
sion.

Under section 118(c), the procedures for the Commis-
sion’s establishing such rates and terms are to be re-
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peated in the last half of 1982 and every five years
thereafter.

Establishment of Reasonable Terms and Rates. In es-
tablishing reasonable terms and rates for public broad-
casting use of the specified works, the Commission,
under clause (b)(1) of section 118 is to consider propos-
als timely submitted to it, as well as ‘‘any other rel-
evant information’’, including that put forward for its
consideration ‘‘by any interested party.’’

The Committee does not intend that owners of copy-
righted material be required to subsidize public broad-
casting. It is intended that the Commission assure a
fair return to copyright owners without unfairly bur-
dening public broadcasters. Section 118(b)(3) provides
that ‘‘the Commission may consider the rates for com-
parable circumstances under voluntary license agree-
ments.’’ The Commission is also expected to consider
both the general public interest in encouraging the
growth and development of public broadcasting, and
the ‘‘promotion of science and the useful arts’’ through
the encouragement of musical and artistic creation.

The Committee anticipates that the ‘‘terms’’ estab-
lished by the Commission shall include provisions as to
acceptable methods of payment of royalties by public
broadcasting entities to copyright owners. For exam-
ple, where the whereabouts of the copyright owner may
not be readily known, the terms should specify the na-
ture of the obligation of the public broadcasting entity
to locate the owner, or to set aside or otherwise assure
payment of appropriate royalties, should he or she ap-
pear and make a claim. Section 118(b)(3) requires the
Commission ‘‘to establish requirements by which copy-
right owners may receive reasonable notice of the use
of their works.’’ The Committee intends that these re-
quirements shall not impose undue hardships on public
broadcasting entities and, in the above illustration,
shall provide for the specific termination of any period
during which the public broadcasting entity is required
to set aside payments. It is expected that, in some
cases, especially in the area of pictorial, graphic, and
sculptural works, the whereabouts of the owners of
copyright may not be known and they may never ap-
pear to claim payment of royalties.

The Commission is also to establish record keeping
requirements for public broadcasting entities in order
to facilitate the identification, calculation, allocation
and payment of claims and royalties.

Works Affected. Under sections 118(b) and (e) of the
Committee’s amendment, the establishment of rates
and terms by the Copyright Royalty Commission per-
tains only to the use of published nondramatic musical
works, and published pictorial, graphic, and sculptural
works. As under the Senate bill; rights in plays, operas,
ballet and other stage presentations, motion pictures,
and other audiovisual works are not affected.

Section 118(f) is intended to make clear that this sec-
tion does not permit unauthorized use, beyond the lim-
its of section 107, of individual frames from a filmstrip
or any other portion of any audiovisual work. Addition-
ally, the application of this section to pictorial, graph-
ic, and sculptural works does not extend to the produc-
tion of transmission programs drawn to any substan-
tial extent from a compilation of such works.

The Committee also concluded that the performance
of nondramatic literary works should not be subject to
Commission determination. It was particularly con-
cerned that a compulsory license for literary works
would result in loss of control by authors over the use
of their work in violation of basic principles of artistic
and creative freedom. It is recognized that copyright
not only provides compensation to authors, but also
protection as to how and where their works are used.
The Committee was assured by representatives of au-
thors and publishers that licensing arrangements for
readings from their books, poems, and other works on
public broadcasting programs for reasonable compensa-
tion and under reasonable safeguards for authors’
rights could be worked out in private negotiation. The
Committee strongly urges the parties to work toward
mutually acceptable licenses; to facilitate their nego-

tiations and aid in the possible establishment of clear-
ance mechanisms and rates, the Committee’s amend-
ment provides the parties, in section 118(e)(1), with an
appropriately limited exemption from the antitrust
laws [15 U.S.C. 1 et seq.].

The Committee has also provided, in paragraph (2) of
clause (e), that on January 3, 1980, the Register of
Copyrights, after consultation with the interested par-
ties, shall submit a report to Congress on the extent to
which voluntary licensing arrangements have been
reached with respect to public broadcast use of nondra-
matic literary works, and present legislative or other
recommendations, if warranted.

The use of copyrighted sound recordings in edu-
cational television and radio programs distributed by
or through public broadcasting entities is governed by
section 114 and is discussed in connection with that sec-
tion.

Activities Affected. Section 118(d) specifies the activi-
ties which may be engaged in by public broadcasting
entities under terms and rates established by the Com-
mission. These include the performance or display of
published nondramatic musical works, and of published
pictorial, graphic, and sculptural works, in the course
of transmissions by noncommercial educational broad-
cast stations; and the production, reproduction, and
distribution of transmission programs including such
works by nonprofit organizations for the purpose of
such transmissions. It is the intent of the Committee
that ‘‘interconnection’’ activities serving as a tech-
nical adjunct to such transmissions, such as the use of
satellites or microwave equipment, be included within
the specified activities.

Paragraph (3) of clause (d) also includes the reproduc-
tion, simultaneously with transmission, of public
broadcasting programs by governmental bodies or non-
profit institutions, and the performance or display of
the contents of the reproduction under the conditions
of section 110(1). However, the reproduction so made
must be destroyed at the end of seven days from the
transmission.

This limited provision for unauthorized simultaneous
or off-the-air reproduction is limited to nondramatic
musical works and pictorial, graphic and sculptural
works included in public broadcasting transmissions. It
does not extend to other works included in the trans-
missions, or to the entire transmission program.

It is the intent of the Committee that schools be per-
mitted to engage in off-the-air reproduction to the ex-
tent and under the conditions provided in [section]
118(d)(3); however, in the event a public broadcasting
station or producer makes the reproduction and dis-
tributes a copy to the school, the station or producer
will not be held liable for the school’s failure to destroy
the reproduction, provided it has given notice of the re-
quirement of destruction. In such a case the school it-
self, although it did not engage in the act of reproduc-
tion, is deemed an infringer fully subject to the rem-
edies provided in Chapter 5 of the Act [§ 501 et seq. of
this title]. The establishment of standards for adequate
notice under this provision should be considered by the
Commission.

Section 118(f) makes it clear that the rights of per-
formance and other activities specified in subsection
(d) do not extend to the unauthorized dramatization of
a nondramatic musical work.

REFERENCES IN TEXT

The antitrust laws, referred to in subsecs. (b) and (e),
are classified generally to chapter 1 (§ 1 et seq.) of Title
15, Commerce and Trade.

AMENDMENTS

2002—Subsec. (b)(1). Pub. L. 107–273 struck out ‘‘to it’’
after ‘‘proposals submitted’’ in second sentence.

1999—Subsec. (e). Pub. L. 106–44 struck out ‘‘(1)’’ be-
fore ‘‘Owners of’’ and struck out par. (2) which read as
follows: ‘‘On January 3, 1980, the Register of Copy-
rights, after consulting with authors and other owners
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of copyright in nondramatic literary works and their
representatives, and with public broadcasting entities
and their representatives, shall submit to the Congress
a report setting forth the extent to which voluntary li-
censing arrangements have been reached with respect
to the use of nondramatic literary works by such
broadcast stations. The report should also describe any
problems that may have arisen, and present legislative
or other recommendations, if warranted.’’

1993—Subsec. (b). Pub. L. 103–198, § 4(1)(A), (B), struck
out first two sentences which read as follows: ‘‘Not
later than thirty days after the Copyright Royalty Tri-
bunal has been constituted in accordance with section
802, the Chairman of the Tribunal shall cause notice to
be published in the Federal Register of the initiation of
proceedings for the purpose of determining reasonable
terms and rates of royalty payments for the activities
specified by subsection (d) with respect to published
nondramatic musical works and published pictorial,
graphic, and sculptural works during a period begin-
ning as provided in clause (3) of this subsection and
ending on December 31, 1982. Copyright owners and pub-
lic broadcasting entities shall negotiate in good faith
and cooperate fully with the Tribunal in an effort to
reach reasonable and expeditious results.’’, and in third
sentence substituted ‘‘published nondramatic musical
works and published pictorial, graphic, and sculptural
works’’ for ‘‘works specified by this subsection’’.

Subsec. (b)(1). Pub. L. 103–198, § 4(1)(C), struck out
‘‘, within one hundred and twenty days after publica-
tion of the notice specified in this subsection,’’ after
‘‘broadcasting entity may’’ and substituted ‘‘Librarian
of Congress’’ for ‘‘Copyright Royalty Tribunal’’ wher-
ever appearing.

Subsec. (b)(2). Pub. L. 103–198, § 4(1)(D), substituted
‘‘Librarian of Congress’’ for ‘‘Tribunal’’.

Subsec. (b)(3). Pub. L. 103–198, § 4(1)(E)(ii), (iii), in sec-
ond sentence, substituted ‘‘copyright arbitration roy-
alty panel’’ for ‘‘Copyright Royalty Tribunal’’ and
‘‘paragraph (2)’’ for ‘‘clause (2) of this subsection’’, and
in last sentence, substituted ‘‘Librarian of Congress’’
for ‘‘Copyright Royalty Tribunal’’.

Pub. L. 103–198, § 4(1)(E)(i), substituted first sentence
for former first sentence which read as follows: ‘‘Within
six months, but not earlier than one hundred and twen-
ty days, from the date of publication of the notice spec-
ified in this subsection the Copyright Royalty Tribunal
shall make a determination and publish in the Federal
Register a schedule of rates and terms which, subject
to clause (2) of this subsection, shall be binding on all
owners of copyright in works specified by this sub-
section and public broadcasting entities, regardless of
whether or not such copyright owners and public broad-
casting entities have submitted proposals to the Tribu-
nal.’’

Subsec. (b)(4). Pub. L. 103–198, § 4(1)(F), struck out
par. (4) which read as follows: ‘‘With respect to the pe-
riod beginning on the effective date of this title and
ending on the date of publication of such rates and
terms, this title shall not afford to owners of copyright
or public broadcasting entities any greater or lesser
rights with respect to the activities specified in sub-
section (d) as applied to works specified in this sub-
section than those afforded under the law in effect on
December 31, 1977, as held applicable and construed by
a court in an action brought under this title.’’

Subsec. (c). Pub. L. 103–198, § 4(2), substituted ‘‘1997’’
for ‘‘1982’’ and ‘‘Librarian of Congress’’ for ‘‘Copyright
Royalty Tribunal’’.

Subsec. (d). Pub. L. 103–198, § 4(3), in introductory pro-
visions, struck out ‘‘to the transitional provisions of
subsection (b)(4), and’’ after ‘‘Subject’’ and substituted
‘‘a copyright arbitration royalty panel’’ for ‘‘the Copy-
right Royalty Tribunal’’, and in pars. (2) and (3), sub-
stituted ‘‘paragraph’’ for ‘‘clause’’ wherever appearing.

Subsec. (g). Pub. L. 103–198, § 4(4), substituted ‘‘para-
graph’’ for ‘‘clause’’.

EFFECTIVE DATE

Section effective Oct. 19, 1976, see section 102 of Pub.
L. 94–553, set out as a note preceding section 101 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 114, 501, 504,
511, 801, 802, 803, 1203, 1204 of this title; title 18 section
2319.

§ 119. Limitations on exclusive rights: Secondary
transmissions of superstations and network
stations for private home viewing

(a) SECONDARY TRANSMISSIONS BY SATELLITE
CARRIERS.—

(1) SUPERSTATIONS AND PBS SATELLITE
FEED.—Subject to the provisions of paragraphs
(3), (4), and (6) of this subsection and section
114(d), secondary transmissions of a perform-
ance or display of a work embodied in a pri-
mary transmission made by a superstation or
by the Public Broadcasting Service satellite
feed shall be subject to statutory licensing
under this section if the secondary trans-
mission is made by a satellite carrier to the
public for private home viewing, with regard
to secondary transmissions the satellite car-
rier is in compliance with the rules, regula-
tions, or authorizations of the Federal Com-
munications Commission governing the car-
riage of television broadcast station signals,
and the carrier makes a direct or indirect
charge for each retransmission service to each
household receiving the secondary trans-
mission or to a distributor that has contracted
with the carrier for direct or indirect delivery
of the secondary transmission to the public for
private home viewing. In the case of the Pub-
lic Broadcasting Service satellite feed, the
statutory license shall be effective until Janu-
ary 1, 2002.

(2) NETWORK STATIONS.—
(A) IN GENERAL.—Subject to the provisions

of subparagraphs (B) and (C) of this para-
graph and paragraphs (3), (4), (5), and (6) of
this subsection and section 114(d), secondary
transmissions of a performance or display of
a work embodied in a primary transmission
made by a network station shall be subject
to statutory licensing under this section if
the secondary transmission is made by a sat-
ellite carrier to the public for private home
viewing, with regard to secondary trans-
missions the satellite carrier is in compli-
ance with the rules, regulations, or author-
izations of the Federal Communications
Commission governing the carriage of tele-
vision broadcast station signals, and the car-
rier makes a direct or indirect charge for
such retransmission service to each sub-
scriber receiving the secondary trans-
mission.

(B) SECONDARY TRANSMISSIONS TO UN-
SERVED HOUSEHOLDS.—

(i) IN GENERAL.—The statutory license
provided for in subparagraph (A) shall be
limited to secondary transmissions of the
signals of no more than two network sta-
tions in a single day for each television
network to persons who reside in unserved
households.

(ii) ACCURATE DETERMINATIONS OF ELIGI-
BILITY.—

(I) ACCURATE PREDICTIVE MODEL.—In
determining presumptively whether a
person resides in an unserved household
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under subsection (d)(10)(A), a court shall
rely on the Individual Location Longley-
Rice model set forth by the Federal
Communications Commission in Docket
No. 98–201, as that model may be amend-
ed by the Commission over time under
section 339(c)(3) of the Communications
Act of 1934 to increase the accuracy of
that model.

(II) ACCURATE MEASUREMENTS.—For
purposes of site measurements to deter-
mine whether a person resides in an un-
served household under subsection
(d)(10)(A), a court shall rely on section
339(c)(4) of the Communications Act of
1934.

(iii) C-BAND EXEMPTION TO UNSERVED
HOUSEHOLDS.—

(I) IN GENERAL.—The limitations of
clause (i) shall not apply to any second-
ary transmissions by C-band services of
network stations that a subscriber to C-
band service received before any termi-
nation of such secondary transmissions
before October 31, 1999.

(II) DEFINITION.—In this clause the
term ‘‘C-band service’’ means a service
that is licensed by the Federal Commu-
nications Commission and operates in
the Fixed Satellite Service under part 25
of title 47 of the Code of Federal Regula-
tions.

(C) SUBMISSION OF SUBSCRIBER LISTS TO
NETWORKS.—A satellite carrier that makes
secondary transmissions of a primary trans-
mission made by a network station pursuant
to subparagraph (A) shall, 90 days after com-
mencing such secondary transmissions, sub-
mit to the network that owns or is affiliated
with the network station a list identifying
(by name and street address, including coun-
ty and zip code) all subscribers to which the
satellite carrier makes secondary trans-
missions of that primary transmission.
Thereafter, on the 15th of each month, the
satellite carrier shall submit to the network
a list identifying (by name and street ad-
dress, including county and zip code) any
persons who have been added or dropped as
such subscribers since the last submission
under this subparagraph. Such subscriber in-
formation submitted by a satellite carrier
may be used only for purposes of monitoring
compliance by the satellite carrier with this
subsection. The submission requirements of
this subparagraph shall apply to a satellite
carrier only if the network to whom the sub-
missions are to be made places on file with
the Register of Copyrights a document iden-
tifying the name and address of the person
to whom such submissions are to be made.
The Register shall maintain for public in-
spection a file of all such documents.

(3) NONCOMPLIANCE WITH REPORTING AND PAY-
MENT REQUIREMENTS.—Notwithstanding the
provisions of paragraphs (1) and (2), the willful
or repeated secondary transmission to the
public by a satellite carrier of a primary
transmission made by a superstation or a net-
work station and embodying a performance or

display of a work is actionable as an act of in-
fringement under section 501, and is fully sub-
ject to the remedies provided by sections 502
through 506 and 509, where the satellite carrier
has not deposited the statement of account
and royalty fee required by subsection (b), or
has failed to make the submissions to net-
works required by paragraph (2)(C).

(4) WILLFUL ALTERATIONS.—Notwithstanding
the provisions of paragraphs (1) and (2), the
secondary transmission to the public by a sat-
ellite carrier of a performance or display of a
work embodied in a primary transmission
made by a superstation or a network station is
actionable as an act of infringement under
section 501, and is fully subject to the rem-
edies provided by sections 502 through 506 and
sections 509 and 510, if the content of the par-
ticular program in which the performance or
display is embodied, or any commercial adver-
tising or station announcement transmitted
by the primary transmitter during, or imme-
diately before or after, the transmission of
such program, is in any way willfully altered
by the satellite carrier through changes, dele-
tions, or additions, or is combined with pro-
gramming from any other broadcast signal.

(5) VIOLATION OF TERRITORIAL RESTRICTIONS
ON STATUTORY LICENSE FOR NETWORK STA-
TIONS.—

(A) INDIVIDUAL VIOLATIONS.—The willful or
repeated secondary transmission by a sat-
ellite carrier of a primary transmission
made by a network station and embodying a
performance or display of a work to a sub-
scriber who does not reside in an unserved
household is actionable as an act of infringe-
ment under section 501 and is fully subject
to the remedies provided by sections 502
through 506 and 509, except that—

(i) no damages shall be awarded for such
act of infringement if the satellite carrier
took corrective action by promptly with-
drawing service from the ineligible sub-
scriber, and

(ii) any statutory damages shall not ex-
ceed $5 for such subscriber for each month
during which the violation occurred.

(B) PATTERN OF VIOLATIONS.—If a satellite
carrier engages in a willful or repeated pat-
tern or practice of delivering a primary
transmission made by a network station and
embodying a performance or display of a
work to subscribers who do not reside in un-
served households, then in addition to the
remedies set forth in subparagraph (A)—

(i) if the pattern or practice has been
carried out on a substantially nationwide
basis, the court shall order a permanent
injunction barring the secondary trans-
mission by the satellite carrier, for private
home viewing, of the primary trans-
missions of any primary network station
affiliated with the same network, and the
court may order statutory damages of not
to exceed $250,000 for each 6-month period
during which the pattern or practice was
carried out; and

(ii) if the pattern or practice has been
carried out on a local or regional basis, the
court shall order a permanent injunction
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barring the secondary transmission, for
private home viewing in that locality or
region, by the satellite carrier of the pri-
mary transmissions of any primary net-
work station affiliated with the same net-
work, and the court may order statutory
damages of not to exceed $250,000 for each
6-month period during which the pattern
or practice was carried out.

(C) PREVIOUS SUBSCRIBERS EXCLUDED.—
Subparagraphs (A) and (B) do not apply to
secondary transmissions by a satellite car-
rier to persons who subscribed to receive
such secondary transmissions from the sat-
ellite carrier or a distributor before Novem-
ber 16, 1988.

(D) BURDEN OF PROOF.—In any action
brought under this paragraph, the satellite
carrier shall have the burden of proving that
its secondary transmission of a primary
transmission by a network station is for pri-
vate home viewing to an unserved house-
hold.

(E) EXCEPTION.—The secondary trans-
mission by a satellite carrier of a perform-
ance or display of a work embodied in a pri-
mary transmission made by a network sta-
tion to subscribers who do not reside in un-
served households shall not be an act of in-
fringement if—

(i) the station on May 1, 1991, was re-
transmitted by a satellite carrier and was
not on that date owned or operated by or
affiliated with a television network that
offered interconnected program service on
a regular basis for 15 or more hours per
week to at least 25 affiliated television li-
censees in 10 or more States;

(ii) as of July 1, 1998, such station was re-
transmitted by a satellite carrier under
the statutory license of this section; and

(iii) the station is not owned or operated
by or affiliated with a television network
that, as of January 1, 1995, offered inter-
connected program service on a regular
basis for 15 or more hours per week to at
least 25 affiliated television licensees in 10
or more States.

(6) DISCRIMINATION BY A SATELLITE CAR-
RIER.—Notwithstanding the provisions of para-
graph (1), the willful or repeated secondary
transmission to the public by a satellite car-
rier of a performance or display of a work em-
bodied in a primary transmission made by a
superstation or a network station is action-
able as an act of infringement under section
501, and is fully subject to the remedies pro-
vided by sections 502 through 506 and 509, if the
satellite carrier unlawfully discriminates
against a distributor.

(7) GEOGRAPHIC LIMITATION ON SECONDARY
TRANSMISSIONS.—The statutory license created
by this section shall apply only to secondary
transmissions to households located in the
United States.

(8) TRANSITIONAL SIGNAL INTENSITY MEASURE-
MENT PROCEDURES.—

(A) IN GENERAL.—Subject to subparagraph
(C), upon a challenge by a network station
regarding whether a subscriber is an un-

served household within the predicted Grade
B Contour of the station, the satellite car-
rier shall, within 60 days after the receipt of
the challenge—

(i) terminate service to that household
of the signal that is the subject of the
challenge, and within 30 days thereafter
notify the network station that made the
challenge that service to that household
has been terminated; or

(ii) conduct a measurement of the signal
intensity of the subscriber’s household to
determine whether the household is an un-
served household after giving reasonable
notice to the network station of the sat-
ellite carrier’s intent to conduct the meas-
urement.

(B) EFFECT OF MEASUREMENT.—If the sat-
ellite carrier conducts a signal intensity
measurement under subparagraph (A) and
the measurement indicates that—

(i) the household is not an unserved
household, the satellite carrier shall, with-
in 60 days after the measurement is con-
ducted, terminate the service to that
household of the signal that is the subject
of the challenge, and within 30 days there-
after notify the network station that made
the challenge that service to that house-
hold has been terminated; or

(ii) the household is an unserved house-
hold, the station challenging the service
shall reimburse the satellite carrier for
the costs of the signal measurement with-
in 60 days after receipt of the measure-
ment results and a statement of the costs
of the measurement.

(C) LIMITATION ON MEASUREMENTS.—(i) Not-
withstanding subparagraph (A), a satellite
carrier may not be required to conduct sig-
nal intensity measurements during any cal-
endar year in excess of 5 percent of the num-
ber of subscribers within the network sta-
tion’s local market that have subscribed to
the service as of the effective date of the
Satellite Home Viewer Act of 1994.

(ii) If a network station challenges wheth-
er a subscriber is an unserved household in
excess of 5 percent of the subscribers within
the network station’s local market within a
calendar year, subparagraph (A) shall not
apply to challenges in excess of such 5 per-
cent, but the station may conduct its own
signal intensity measurement of the sub-
scriber’s household after giving reasonable
notice to the satellite carrier of the network
station’s intent to conduct the measure-
ment. If such measurement indicates that
the household is not an unserved household,
the carrier shall, within 60 days after receipt
of the measurement, terminate service to
the household of the signal that is the sub-
ject of the challenge and within 30 days
thereafter notify the network station that
made the challenge that service has been
terminated. The carrier shall also, within 60
days after receipt of the measurement and a
statement of the costs of the measurement,
reimburse the network station for the cost it
incurred in conducting the measurement.
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(D) OUTSIDE THE PREDICTED GRADE B CON-
TOUR.—(i) If a network station challenges
whether a subscriber is an unserved house-
hold outside the predicted Grade B Contour
of the station, the station may conduct a
measurement of the signal intensity of the
subscriber’s household to determine whether
the household is an unserved household after
giving reasonable notice to the satellite car-
rier of the network station’s intent to con-
duct the measurement.

(ii) If the network station conducts a sig-
nal intensity measurement under clause (i)
and the measurement indicates that—

(I) the household is not an unserved
household, the station shall forward the
results to the satellite carrier who shall,
within 60 days after receipt of the meas-
urement, terminate the service to the
household of the signal that is the subject
of the challenge, and shall reimburse the
station for the costs of the measurement
within 60 days after receipt of the meas-
urement results and a statement of such
costs; or

(II) the household is an unserved house-
hold, the station shall pay the costs of the
measurement.

(9) LOSER PAYS FOR SIGNAL INTENSITY MEAS-
UREMENT; RECOVERY OF MEASUREMENT COSTS IN
A CIVIL ACTION.—In any civil action filed relat-
ing to the eligibility of subscribing households
as unserved households—

(A) a network station challenging such eli-
gibility shall, within 60 days after receipt of
the measurement results and a statement of
such costs, reimburse the satellite carrier
for any signal intensity measurement that is
conducted by that carrier in response to a
challenge by the network station and that
establishes the household is an unserved
household; and

(B) a satellite carrier shall, within 60 days
after receipt of the measurement results and
a statement of such costs, reimburse the
network station challenging such eligibility
for any signal intensity measurement that is
conducted by that station and that estab-
lishes the household is not an unserved
household.

(10) INABILITY TO CONDUCT MEASUREMENT.—If
a network station makes a reasonable attempt
to conduct a site measurement of its signal at
a subscriber’s household and is denied access
for the purpose of conducting the measure-
ment, and is otherwise unable to conduct a
measurement, the satellite carrier shall with-
in 60 days notice thereof, terminate service of
the station’s network to that household.

(11) SERVICE TO RECREATIONAL VEHICLES AND
COMMERCIAL TRUCKS.—

(A) EXEMPTION.—
(i) IN GENERAL.—For purposes of this sub-

section, and subject to clauses (ii) and (iii),
the term ‘‘unserved household’’ shall in-
clude—

(I) recreational vehicles as defined in
regulations of the Secretary of Housing
and Urban Development under section
3282.8 of title 24 of the Code of Federal
Regulations; and

(II) commercial trucks that qualify as
commercial motor vehicles under regula-
tions of the Secretary of Transportation
under section 383.5 of title 49 of the Code
of Federal Regulations.

(ii) LIMITATION.—Clause (i) shall apply
only to a recreational vehicle or commer-
cial truck if any satellite carrier that pro-
poses to make a secondary transmission of
a network station to the operator of such
a recreational vehicle or commercial truck
complies with the documentation require-
ments under subparagraphs (B) and (C).

(iii) EXCLUSION.—For purposes of this
subparagraph, the terms ‘‘recreational ve-
hicle’’ and ‘‘commercial truck’’ shall not
include any fixed dwelling, whether a mo-
bile home or otherwise.

(B) DOCUMENTATION REQUIREMENTS.—A rec-
reational vehicle or commercial truck shall
be deemed to be an unserved household be-
ginning 10 days after the relevant satellite
carrier provides to the network that owns or
is affiliated with the network station that
will be secondarily transmitted to the rec-
reational vehicle or commercial truck the
following documents:

(i) DECLARATION.—A signed declaration
by the operator of the recreational vehicle
or commercial truck that the satellite
dish is permanently attached to the rec-
reational vehicle or commercial truck, and
will not be used to receive satellite pro-
gramming at any fixed dwelling.

(ii) REGISTRATION.—In the case of a rec-
reational vehicle, a copy of the current
State vehicle registration for the rec-
reational vehicle.

(iii) REGISTRATION AND LICENSE.—In the
case of a commercial truck, a copy of—

(I) the current State vehicle registra-
tion for the truck; and

(II) a copy of a valid, current commer-
cial driver’s license, as defined in regula-
tions of the Secretary of Transportation
under section 383 of title 49 of the Code
of Federal Regulations, issued to the op-
erator.

(C) UPDATED DOCUMENTATION REQUIRE-
MENTS.—If a satellite carrier wishes to con-
tinue to make secondary transmissions to a
recreational vehicle or commercial truck for
more than a 2-year period, that carrier shall
provide each network, upon request, with
updated documentation in the form de-
scribed under subparagraph (B) during the 90
days before expiration of that 2-year period.

(12) STATUTORY LICENSE CONTINGENT ON COM-
PLIANCE WITH FCC RULES AND REMEDIAL
STEPS.—Notwithstanding any other provision
of this section, the willful or repeated second-
ary transmission to the public by a satellite
carrier of a primary transmission embodying a
performance or display of a work made by a
broadcast station licensed by the Federal
Communications Commission is actionable as
an act of infringement under section 501, and
is fully subject to the remedies provided by
sections 502 through 506 and 509, if, at the time
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of such transmission, the satellite carrier is
not in compliance with the rules, regulations,
and authorizations of the Federal Communica-
tions Commission concerning the carriage of
television broadcast station signals.

(b) STATUTORY LICENSE FOR SECONDARY TRANS-
MISSIONS FOR PRIVATE HOME VIEWING.—

(1) DEPOSITS WITH THE REGISTER OF COPY-
RIGHTS.—A satellite carrier whose secondary
transmissions are subject to statutory licens-
ing under subsection (a) shall, on a semi-
annual basis, deposit with the Register of
Copyrights, in accordance with requirements
that the Register shall prescribe by regula-
tion—

(A) a statement of account, covering the
preceding 6-month period, specifying the
names and locations of all superstations and
network stations whose signals were re-
transmitted, at any time during that period,
to subscribers for private home viewing as
described in subsections (a)(1) and (a)(2), the
total number of subscribers that received
such retransmissions, and such other data as
the Register of Copyrights may from time to
time prescribe by regulation; and

(B) a royalty fee for that 6-month period,
computed by—

(i) multiplying the total number of sub-
scribers receiving each secondary trans-
mission of a superstation during each cal-
endar month by 17.5 cents per subscriber in
the case of superstations that as re-
transmitted by the satellite carrier in-
clude any program which, if delivered by
any cable system in the United States,
would be subject to the syndicated exclu-
sivity rules of the Federal Communica-
tions Commission, and 14 cents per sub-
scriber in the case of superstations that
are syndex-proof as defined in section 258.2
of title 37, Code of Federal Regulations;

(ii) multiplying the number of subscrib-
ers receiving each secondary transmission
of a network station or the Public Broad-
casting Service satellite feed during each
calendar month by 6 cents; and

(iii) adding together the totals computed
under clauses (i) and (ii).

(2) INVESTMENT OF FEES.—The Register of
Copyrights shall receive all fees deposited
under this section and, after deducting the
reasonable costs incurred by the Copyright Of-
fice under this section (other than the costs
deducted under paragraph (4)), shall deposit
the balance in the Treasury of the United
States, in such manner as the Secretary of the
Treasury directs. All funds held by the Sec-
retary of the Treasury shall be invested in in-
terest-bearing securities of the United States
for later distribution with interest by the Li-
brarian of Congress as provided by this title.

(3) PERSONS TO WHOM FEES ARE DISTRIB-
UTED.—The royalty fees deposited under para-
graph (2) shall, in accordance with the proce-
dures provided by paragraph (4), be distributed
to those copyright owners whose works were
included in a secondary transmission for pri-
vate home viewing made by a satellite carrier
during the applicable 6-month accounting pe-

riod and who file a claim with the Librarian of
Congress under paragraph (4).

(4) PROCEDURES FOR DISTRIBUTION.—The roy-
alty fees deposited under paragraph (2) shall
be distributed in accordance with the follow-
ing procedures:

(A) FILING OF CLAIMS FOR FEES.—During
the month of July in each year, each person
claiming to be entitled to statutory license
fees for secondary transmissions for private
home viewing shall file a claim with the Li-
brarian of Congress, in accordance with re-
quirements that the Librarian of Congress
shall prescribe by regulation. For purposes
of this paragraph, any claimants may agree
among themselves as to the proportionate
division of statutory license fees among
them, may lump their claims together and
file them jointly or as a single claim, or may
designate a common agent to receive pay-
ment on their behalf.

(B) DETERMINATION OF CONTROVERSY; DIS-
TRIBUTIONS.—After the first day of August of
each year, the Librarian of Congress shall
determine whether there exists a con-
troversy concerning the distribution of roy-
alty fees. If the Librarian of Congress deter-
mines that no such controversy exists, the
Librarian of Congress shall, after deducting
reasonable administrative costs under this
paragraph, distribute such fees to the copy-
right owners entitled to receive them, or to
their designated agents. If the Librarian of
Congress finds the existence of a con-
troversy, the Librarian of Congress shall,
pursuant to chapter 8 of this title, convene a
copyright arbitration royalty panel to deter-
mine the distribution of royalty fees.

(C) WITHHOLDING OF FEES DURING CON-
TROVERSY.—During the pendency of any pro-
ceeding under this subsection, the Librarian
of Congress shall withhold from distribution
an amount sufficient to satisfy all claims
with respect to which a controversy exists,
but shall have discretion to proceed to dis-
tribute any amounts that are not in con-
troversy.

(c) ADJUSTMENT OF ROYALTY FEES.—
(1) APPLICABILITY AND DETERMINATION OF

ROYALTY FEES.—The rate of the royalty fee
payable under subsection (b)(1)(B) shall be ef-
fective unless a royalty fee is established
under paragraph (2) or (3) of this subsection.

(2) FEE SET BY VOLUNTARY NEGOTIATION.—
(A) NOTICE OF INITIATION OF PROCEEDINGS.—

On or before July 1, 1996, the Librarian of
Congress shall cause notice to be published
in the Federal Register of the initiation of
voluntary negotiation proceedings for the
purpose of determining the royalty fee to be
paid by satellite carriers under subsection
(b)(1)(B).

(B) NEGOTIATIONS.—Satellite carriers, dis-
tributors, and copyright owners entitled to
royalty fees under this section shall nego-
tiate in good faith in an effort to reach a
voluntary agreement or voluntary agree-
ments for the payment of royalty fees. Any
such satellite carriers, distributors, and
copyright owners may at any time negotiate
and agree to the royalty fee, and may des-
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ignate common agents to negotiate, agree
to, or pay such fees. If the parties fail to
identify common agents, the Librarian of
Congress shall do so, after requesting recom-
mendations from the parties to the negotia-
tion proceeding. The parties to each negotia-
tion proceeding shall bear the entire cost
thereof.

(C) AGREEMENTS BINDING ON PARTIES; FIL-
ING OF AGREEMENTS.—Voluntary agreements
negotiated at any time in accordance with
this paragraph shall be binding upon all sat-
ellite carriers, distributors, and copyright
owners that are parties thereto. Copies of
such agreements shall be filed with the
Copyright Office within 30 days after execu-
tion in accordance with regulations that the
Register of Copyrights shall prescribe.

(D) PERIOD AGREEMENT IS IN EFFECT.—The
obligation to pay the royalty fees estab-
lished under a voluntary agreement which
has been filed with the Copyright Office in
accordance with this paragraph shall become
effective on the date specified in the agree-
ment, and shall remain in effect until De-
cember 31, 1999, or in accordance with the
terms of the agreement, whichever is later.

(3) FEE SET BY COMPULSORY ARBITRATION.—
(A) NOTICE OF INITIATION OF PROCEEDINGS.—

On or before January 1, 1997, the Librarian of
Congress shall cause notice to be published
in the Federal Register of the initiation of
arbitration proceedings for the purpose of
determining a reasonable royalty fee to be
paid under subsection (b)(1)(B) by satellite
carriers who are not parties to a voluntary
agreement filed with the Copyright Office in
accordance with paragraph (2). Such arbitra-
tion proceeding shall be conducted under
chapter 8.

(B) ESTABLISHMENT OF ROYALTY FEES.—In
determining royalty fees under this para-
graph, the copyright arbitration royalty
panel appointed under chapter 8 shall estab-
lish fees for the retransmission of network
stations and superstations that most clearly
represent the fair market value of secondary
transmissions. In determining the fair mar-
ket value, the panel shall base its decision
on economic, competitive, and programming
information presented by the parties, includ-
ing—

(i) the competitive environment in which
such programming is distributed, the cost
of similar signals in similar private and
compulsory license marketplaces, and any
special features and conditions of the re-
transmission marketplace;

(ii) the economic impact of such fees on
copyright owners and satellite carriers;
and

(iii) the impact on the continued avail-
ability of secondary transmissions to the
public.

(C) PERIOD DURING WHICH DECISION OF ARBI-
TRATION PANEL OR ORDER OF LIBRARIAN EF-
FECTIVE.—The obligation to pay the royalty
fee established under a determination
which—

(i) is made by a copyright arbitration
royalty panel in an arbitration proceeding

under this paragraph and is adopted by the
Librarian of Congress under section 802(f),
or

(ii) is established by the Librarian of
Congress under section 802(f),

shall become effective as provided in section
802(g) or July 1, 1997, whichever is later.

(D) PERSONS SUBJECT TO ROYALTY FEE.—
The royalty fee referred to in subparagraph
(C) shall be binding on all satellite carriers,
distributors, and copyright owners, who are
not party to a voluntary agreement filed
with the Copyright Office under paragraph
(2).

(4) REDUCTION.—
(A) SUPERSTATION.—The rate of the roy-

alty fee in effect on January 1, 1998, payable
in each case under subsection (b)(1)(B)(i)
shall be reduced by 30 percent.

(B) NETWORK AND PUBLIC BROADCASTING
SATELLITE FEED.—The rate of the royalty fee
in effect on January 1, 1998, payable under
subsection (b)(1)(B)(ii) shall be reduced by 45
percent.

(5) PUBLIC BROADCASTING SERVICE AS
AGENT.—For purposes of section 802, with re-
spect to royalty fees paid by satellite carriers
for retransmitting the Public Broadcasting
Service satellite feed, the Public Broadcasting
Service shall be the agent for all public tele-
vision copyright claimants and all Public
Broadcasting Service member stations.

(d) DEFINITIONS.—As used in this section—
(1) DISTRIBUTOR.—The term ‘‘distributor’’

means an entity which contracts to distribute
secondary transmissions from a satellite car-
rier and, either as a single channel or in a
package with other programming, provides the
secondary transmission either directly to indi-
vidual subscribers for private home viewing or
indirectly through other program distribution
entities.

(2) NETWORK STATION.—The term ‘‘network
station’’ means—

(A) a television broadcast station, includ-
ing any translator station or terrestrial sat-
ellite station that rebroadcasts all or sub-
stantially all of the programming broadcast
by a network station, that is owned or oper-
ated by, or affiliated with, one or more of
the television networks in the United States
which offer an interconnected program serv-
ice on a regular basis for 15 or more hours
per week to at least 25 of its affiliated tele-
vision licensees in 10 or more States; or

(B) a noncommercial educational broad-
cast station (as defined in section 397 of the
Communications Act of 1934);

except that the term does not include the sig-
nal of the Alaska Rural Communications Serv-
ice, or any successor entity to that service.

(3) PRIMARY NETWORK STATION.—The term
‘‘primary network station’’ means a network
station that broadcasts or rebroadcasts the
basic programming service of a particular na-
tional network.

(4) PRIMARY TRANSMISSION.—The term ‘‘pri-
mary transmission’’ has the meaning given
that term in section 111(f) of this title.
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(5) PRIVATE HOME VIEWING.—The term ‘‘pri-
vate home viewing’’ means the viewing, for
private use in a household by means of sat-
ellite reception equipment which is operated
by an individual in that household and which
serves only such household, of a secondary
transmission delivered by a satellite carrier of
a primary transmission of a television station
licensed by the Federal Communications Com-
mission.

(6) SATELLITE CARRIER.—The term ‘‘satellite
carrier’’ means an entity that uses the facili-
ties of a satellite or satellite service licensed
by the Federal Communications Commission
and operates in the Fixed-Satellite Service
under part 25 of title 47 of the Code of Federal
Regulations or the Direct Broadcast Satellite
Service under part 100 of title 47 of the Code of
Federal Regulations, to establish and operate
a channel of communications for point-to-
multipoint distribution of television station
signals, and that owns or leases a capacity or
service on a satellite in order to provide such
point-to-multipoint distribution, except to the
extent that such entity provides such distribu-
tion pursuant to tariff under the Communica-
tions Act of 1934, other than for private home
viewing.

(7) SECONDARY TRANSMISSION.—The term
‘‘secondary transmission’’ has the meaning
given that term in section 111(f) of this title.

(8) SUBSCRIBER.—The term ‘‘subscriber’’
means an individual who receives a secondary
transmission service for private home viewing
by means of a secondary transmission from a
satellite carrier and pays a fee for the service,
directly or indirectly, to the satellite carrier
or to a distributor.

(9) SUPERSTATION.—The term ‘‘super-
station’’—

(A) means a television broadcast station,
other than a network station, licensed by
the Federal Communications Commission
that is secondarily transmitted by a sat-
ellite carrier; and

(B) except for purposes of computing the
royalty fee, includes the Public Broadcast-
ing Service satellite feed.

(10) UNSERVED HOUSEHOLD.—The term ‘‘un-
served household’’, with respect to a particu-
lar television network, means a household
that—

(A) cannot receive, through the use of a
conventional, stationary, outdoor rooftop re-
ceiving antenna, an over-the-air signal of a
primary network station affiliated with that
network of Grade B intensity as defined by
the Federal Communications Commission
under section 73.683(a) of title 47 of the Code
of Federal Regulations, as in effect on Janu-
ary 1, 1999;

(B) is subject to a waiver granted under
regulations established under section
339(c)(2) of the Communications Act of 1934;

(C) is a subscriber to whom subsection (e)
applies;

(D) is a subscriber to whom subsection
(a)(11) applies; or

(E) is a subscriber to whom the exemption
under subsection (a)(2)(B)(iii) applies.

(11) LOCAL MARKET.—The term ‘‘local mar-
ket’’ has the meaning given such term under
section 122(j).

(12) PUBLIC BROADCASTING SERVICE SATELLITE
FEED.—The term ‘‘Public Broadcasting Service
satellite feed’’ means the national satellite
feed distributed and designated for purposes of
this section by the Public Broadcasting Serv-
ice consisting of educational and informa-
tional programming intended for private home
viewing, to which the Public Broadcasting
Service holds national terrestrial broadcast
rights.

(e) MORATORIUM ON COPYRIGHT LIABILITY.—
Until December 31, 2004, a subscriber who does
not receive a signal of Grade A intensity (as de-
fined in the regulations of the Federal Commu-
nications Commission under section 73.683(a) of
title 47 of the Code of Federal Regulations, as in
effect on January 1, 1999, or predicted by the
Federal Communications Commission using the
Individual Location Longley-Rice methodology
described by the Federal Communications Com-
mission in Docket No. 98–201) of a local network
television broadcast station shall remain eligi-
ble to receive signals of network stations affili-
ated with the same network, if that subscriber
had satellite service of such network signal ter-
minated after July 11, 1998, and before October
31, 1999, as required by this section, or received
such service on October 31, 1999.

(Added Pub. L. 100–667, title II, § 202(2), Nov. 16,
1988, 102 Stat. 3949; amended Pub. L. 103–198, § 5,
Dec. 17, 1993, 107 Stat. 2310; Pub. L. 103–369, § 2,
Oct. 18, 1994, 108 Stat. 3477; Pub. L. 104–39, § 5(c),
Nov. 1, 1995, 109 Stat. 348; Pub. L. 105–80, §§ 1,
12(a)(8), Nov. 13, 1997, 111 Stat. 1529, 1535; Pub. L.
106–44, § 1(g)(4), Aug. 5, 1999, 113 Stat. 222; Pub. L.
106–113, div. B, § 1000(a)(9) [title I, §§ 1004–1007,
1008(b), 1011(b)(2), (c)], Nov. 29, 1999, 113 Stat.
1536, 1501A–527 to 1501A–531, 1501A–537, 1501A–543,
1501A–544; Pub. L. 107–273, div. C, title III,
§§ 13209, 13210(1), (8), Nov. 2, 2002, 116 Stat. 1908,
1909.)

TERMINATION OF SECTION

For termination of section by section 4(a) of
Pub. L. 103–369, see Termination of Section note
below.

REFERENCES IN TEXT

For effective date of the Satellite Home Viewer Act
of 1994, referred to in subsec. (a)(8)(C)(i), see section 6
of Pub. L. 103–369, set out as an Effective and Termi-
nation Dates of 1994 Amendment note below.

The Communications Act of 1934, referred to in sub-
sec. (d)(6), is act June 19, 1934, ch. 652, 48 Stat. 1064, as
amended, which is classified principally to chapter 5
(§ 151 et seq.) of Title 47, Telegraphs, Telephones, and
Radiotelegraphs. Sections 339 and 397 of the Act are
classified to sections 339 and 397, respectively, of Title
47. For complete classification of this Act to the Code,
see section 609 of Title 47 and Tables.

AMENDMENTS

2002—Subsec. (a)(1). Pub. L. 107–273, § 13209(3)(B),
amended Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(b)(2)(A)]. See 1999 Amendment note below.

Pub. L. 107–273, § 13209(3)(A), amended Pub. L. 106–113,
§ 1000(a)(9) [title I, § 1006(a)]. See 1999 Amendment note
below.

Subsec. (a)(2)(A). Pub. L. 107–273, § 13209(1)(A), made
technical correction to directory language of Pub. L.
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106–113, § 1000(a)(9) [title I, § 1007(2)]. See 1999 Amend-
ment note below.

Subsec. (a)(6). Pub. L. 107–273, § 13210(1), substituted
‘‘of a performance’’ for ‘‘of performance’’.

Subsec. (a)(12). Pub. L. 107–273, § 13209(1)(B), made
technical correction to directory language of Pub. L.
106–113, § 1000(a)(9) [title I, § 1007(3)]. See 1999 Amend-
ment note below.

Subsec. (b)(1)(A). Pub. L. 107–273, § 13210(8), sub-
stituted ‘‘retransmitted’’ for ‘‘transmitted’’ and ‘‘re-
transmissions’’ for ‘‘transmissions’’.

Subsec. (b)(1)(B)(ii). Pub. L. 107–273, § 13209(2), made
technical correction to directory language of Pub. L.
106–113, § 1000(a)(9) [title I, § 1006(b)]. See 1999 Amend-
ment note below.

1999—Subsec. (a)(1). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(b)(2)(A)], as amended by Pub. L. 107–273,
§ 13209(3)(B), substituted ‘‘performance or display of a
work embodied in a primary transmission made by a
superstation or by the Public Broadcasting Service sat-
ellite feed’’ for ‘‘primary transmission made by a super-
station and embodying a performance or display of a
work’’.

Pub. L. 106–113, § 1000(a)(9) [title I, § 1007(1)], inserted
‘‘with regard to secondary transmissions the satellite
carrier is in compliance with the rules, regulations, or
authorizations of the Federal Communications Com-
mission governing the carriage of television broadcast
station signals,’’ after ‘‘satellite carrier to the public
for private home viewing,’’.

Pub. L. 106–113, § 1000(a)(9) [title I, § 1006(a)], as amend-
ed by Pub. L. 107–273, § 13209(3)(A), in heading sub-
stituted ‘‘Superstations and pbs satellite feed’’ for
‘‘Superstations’’ and in text inserted ‘‘In the case of
the Public Broadcasting Service satellite feed, the stat-
utory license shall be effective until January 1, 2002.’’
at end. Pub. L. 107–273, § 13209(3)(A)(ii), which repealed
Pub. L. 106–113, § 1000(a)(9) [title I, § 1006(a)(2)], was exe-
cuted by striking out ‘‘or by the Public Broadcasting
Service satellite feed’’ which had been inserted by sec-
tion 1006(a)(2) after ‘‘of a primary transmission made
by a superstation’’, to reflect the probable intent of
Congress.

Subsec. (a)(2)(A). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(b)(2)(A)], substituted ‘‘a performance or display of
a work embodied in a primary transmission made by a
network station’’ for ‘‘programming contained in a pri-
mary transmission made by a network station and em-
bodying a performance or display of a work’’.

Pub. L. 106–113, § 1000(a)(9) [title I, § 1007(2)], as amend-
ed by Pub. L. 107–273, § 13209(1)(A), inserted ‘‘with regard
to secondary transmissions the satellite carrier is in
compliance with the rules, regulations, or authoriza-
tions of the Federal Communications Commission gov-
erning the carriage of television broadcast station sig-
nals,’’ after ‘‘satellite carrier to the public for private
home viewing,’’.

Subsec. (a)(2)(B). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1005(a)(2)], reenacted heading without change and
amended text generally. Prior to amendment, text read
as follows: ‘‘The statutory license provided for in sub-
paragraph (A) shall be limited to secondary trans-
missions to persons who reside in unserved house-
holds.’’

Subsec. (a)(2)(C). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(c)], struck out ‘‘currently’’ after ‘‘all subscribers
to which the satellite carrier’’ in first sentence.

Subsec. (a)(4). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(b)(2)(C)], inserted ‘‘a performance or display of a
work embodied in’’ after ‘‘by a satellite carrier of’’ and
struck out ‘‘and embodying a performance or display of
a work’’ after ‘‘network station’’.

Subsec. (a)(5)(E). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1005(b)], added subpar. (E).

Subsec. (a)(6). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(b)(2)(D)], inserted ‘‘performance or display of a
work embodied in’’ after ‘‘by a satellite carrier of’’ and
struck out ‘‘and embodying a performance or display of
a work’’ after ‘‘network station’’.

Subsec. (a)(8)(C)(ii). Pub. L. 106–44 substituted ‘‘with-
in the network station’s’’ for ‘‘within the network’s
station’’ in first sentence.

Subsec. (a)(11). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1005(d)], added par. (11).

Subsec. (a)(12). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1007(3)], as amended by Pub. L. 107–273, § 13209(1)(B),
added par. (12).

Subsec. (b)(1)(B)(ii). Pub. L. 106–113, § 1000(a)(9) [title
I, § 1006(b)], as amended by Pub. L. 107–273, § 13209(2), in-
serted ‘‘or the Public Broadcasting Service satellite
feed’’ after ‘‘network station’’.

Subsec. (c)(4), (5). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1004], added pars. (4) and (5).

Subsec. (d)(2). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1008(b)], substituted a semicolon for the period at end
of subpar. (B) and inserted concluding provisions.

Subsec. (d)(9). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1006(c)(1)], reenacted heading without change and
amended text generally. Prior to amendment, text read
as follows: ‘‘The term ‘superstation’ means a television
broadcast station, other than a network station, li-
censed by the Federal Communications Commission
that is secondarily transmitted by a satellite carrier.’’

Subsec. (d)(10). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1005(a)(1)], added par. (10) and struck out heading and
text of former par. (10). Text read as follows: ‘‘The term
‘unserved household’, with respect to a particular tele-
vision network, means a household that—

‘‘(A) cannot receive, through the use of a conven-
tional outdoor rooftop receiving antenna, an over-
the-air signal of grade B intensity (as defined by the
Federal Communications Commission) of a primary
network station affiliated with that network, and

‘‘(B) has not, within 90 days before the date on
which that household subscribes, either initially or
on renewal, to receive secondary transmissions by a
satellite carrier of a network station affiliated with
that network, subscribed to a cable system that pro-
vides the signal of a primary network station affili-
ated with that network.’’
Subsec. (d)(11). Pub. L. 106–113, § 1000(a)(9) [title I,

§ 1005(e)], reenacted heading without change and
amended text generally. Prior to amendment, text read
as follows: ‘‘The term ‘local market’ means the area en-
compassed within a network station’s predicted Grade
B contour as that contour is defined by the Federal
Communications Commission.’’

Subsec. (d)(12). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1006(c)(2)], added par. (12).

Subsec. (e). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1005(c)], amended heading and text of subsec. (e) gen-
erally. Prior to amendment, text read as follows: ‘‘No
provision of section 111 of this title or any other law
(other than this section) shall be construed to contain
any authorization, exemption, or license through which
secondary transmissions by satellite carrier for private
home viewing of programming contained in a primary
transmission made by a superstation or a network sta-
tion may be made without obtaining the consent of the
copyright owner.’’

1997—Subsec. (a)(5)(C). Pub. L. 105–80, § 1(3), amended
Pub. L. 103–369, § 2(5)(A). See 1994 Amendment note
below.

Subsec. (b)(1)(B)(i). Pub. L. 105–80, § 1(1), amended
Pub. L. 103–369, § 2(3)(A). See 1994 Amendment note
below.

Subsec. (c)(1). Pub. L. 105–80, § 12(a)(8), which directed
substitution of ‘‘unless’’ for ‘‘until unless’’ before ‘‘a
royalty fee’’, could not be executed because ‘‘until’’ did
not appear subsequent to amendment by Pub. L.
103–369, § 2(4)(A), as amended by Pub. L. 105–80, § 1(2).
See 1994 Amendment note below.

Pub. L. 105–80, § 1(2), amended Pub. L. 103–369, § 2(4)(A).
See 1994 Amendment note below.

Subsec. (c)(2)(A), (D), (3)(A)–(C). Pub. L. 105–80, § 1(2),
amended Pub. L. 103–369, § 2(4). See 1994 Amendment
notes below.

1995—Subsec. (a)(1), (2)(A). Pub. L. 104–39 inserted
‘‘and section 114(d)’’ after ‘‘of this subsection’’.

1994—Subsec. (a)(2)(C). Pub. L. 103–369, § 2(1), struck
out ‘‘90 days after the effective date of the Satellite
Home Viewer Act of 1988, or’’ before ‘‘90 days after com-
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mencing’’, ‘‘whichever is later,’’ before ‘‘submit to the
network that owns’’, and ‘‘, on or after the effective
date of the Satellite Home Viewer Act of 1988,’’ after
‘‘Register of Copyrights’’, and inserted ‘‘name and’’
after ‘‘identifying (by’’ in two places.

Subsec. (a)(5)(C). Pub. L. 103–369, § 2(5)(A), as amended
by Pub. L. 105–80, § 1(3), substituted ‘‘November 16, 1988’’
for ‘‘the date of the enactment of the Satellite Home
Viewer Act of 1988’’.

Subsec. (a)(5)(D). Pub. L. 103–369, § 2(2), added subpar.
(D).

Subsec. (a)(8) to (10). Pub. L. 103–369, § 2(5)(B), added
pars. (8) to (10).

Subsec. (b)(1)(B)(i). Pub. L. 103–369, § 2(3)(A), as
amended by Pub. L. 105–80, § 1(1), substituted ‘‘17.5 cents
per subscriber in the case of superstations that as re-
transmitted by the satellite carrier include any pro-
gram which, if delivered by any cable system in the
United States, would be subject to the syndicated ex-
clusivity rules of the Federal Communications Com-
mission, and 14 cents per subscriber in the case of
superstations that are syndex-proof as defined in sec-
tion 258.2 of title 37, Code of Federal Regulations’’ for
‘‘12 cents’’.

Subsec. (b)(1)(B)(ii). Pub. L. 103–369, § 2(3)(B), sub-
stituted ‘‘6 cents’’ for ‘‘3 cents’’.

Subsec. (c)(1). Pub. L. 103–369, § 2(4)(A), as amended by
Pub. L. 105–80, § 1(2), struck out ‘‘until December 31,
1992,’’ before ‘‘unless a royalty fee’’, substituted ‘‘para-
graph (2) or (3) of this subsection’’ for ‘‘paragraph (2),
(3), or (4) of this subsection’’, and struck out at end
‘‘After that date, the fee shall be determined either in
accordance with the voluntary negotiation procedure
specified in paragraph (2) or in accordance with the
compulsory arbitration procedure specified in para-
graphs (3) and (4).’’

Subsec. (c)(2)(A). Pub. L. 103–369, § 2(4)(B)(i), as
amended by Pub. L. 105–80, § 1(2), substituted ‘‘July 1,
1996’’ for ‘‘July 1, 1991’’.

Subsec. (c)(2)(D). Pub. L. 103–369, § 2(4)(B)(ii), as
amended by Pub. L. 105–80, § 1(2), substituted ‘‘Decem-
ber 31, 1999, or in accordance with the terms of the
agreement, whichever is later’’ for ‘‘December 31, 1994’’.

Subsec. (c)(3)(A). Pub. L. 103–369, § 2(4)(C)(i), as
amended by Pub. L. 105–80, § 1(2), substituted ‘‘January
1, 1997’’ for ‘‘December 31, 1991’’.

Subsec. (c)(3)(B). Pub. L. 103–369, § 2(4)(C)(ii), as
amended by Pub. L. 105–80, § 1(2), amended subpar. (B)
generally. Prior to amendment, subpar. (B) read as fol-
lows:

‘‘(B) FACTORS FOR DETERMINING ROYALTY FEES.—In de-
termining royalty fees under this paragraph, the copy-
right arbitration royalty panel appointed under chap-
ter 8 shall consider the approximate average cost to a
cable system for the right to secondarily transmit to
the public a primary transmission made by a broadcast
station, the fee established under any voluntary agree-
ment filed with the Copyright Office in accordance
with paragraph (2), and the last fee proposed by the
parties, before proceedings under this paragraph, for
the secondary transmission of superstations or network
stations for private home viewing. The fee shall also be
calculated to achieve the following objectives:

‘‘(i) To maximize the availability of creative works
to the public.

‘‘(ii) To afford the copyright owner a fair return for
his or her creative work and the copyright user a fair
income under existing economic conditions.

‘‘(iii) To reflect the relative roles of the copyright
owner and the copyright user in the product made
available to the public with respect to relative cre-
ative contribution, technological contribution, cap-
ital investment, cost, risk, and contribution to the
opening of new markets for creative expression and
media for their communication.

‘‘(iv) To minimize any disruptive impact on the
structure of the industries involved and on generally
prevailing industry practices.’’
Subsec. (c)(3)(C). Pub. L. 103–369, § 2(4)(C)(iii), as

amended by Pub. L. 105–80, § 1(2), inserted before period
at end ‘‘or July 1, 1997, whichever is later’’.

Subsec. (d)(2). Pub. L. 103–369, § 2(6)(A), amended par.
(2) generally. Prior to amendment, par. (2) read as fol-
lows:

‘‘(2) NETWORK STATION.—The term ‘network station’
has the meaning given that term in section 111(f) of
this title, and includes any translator station or terres-
trial satellite station that rebroadcasts all or substan-
tially all of the programming broadcast by a network
station.’’

Subsec. (d)(6). Pub. L. 103–369, § 2(6)(B), inserted ‘‘and
operates in the Fixed-Satellite Service under part 25 of
title 47 of the Code of Federal Regulations or the Direct
Broadcast Satellite Service under part 100 of title 47 of
the Code of Federal Regulations’’ after ‘‘Federal Com-
munications Commission’’.

Subsec. (d)(11). Pub. L. 103–369, § 2(6)(C), added par.
(11).

1993—Subsec. (b)(1). Pub. L. 103–198, § 5(1)(A), struck
out ‘‘, after consultation with the Copyright Royalty
Tribunal,’’ in introductory provisions after ‘‘Register
shall’’ and in subpar. (A) after ‘‘Copyrights may’’.

Subsec. (b)(2), (3). Pub. L. 103–198, § 5(1)(B), (C), sub-
stituted ‘‘Librarian of Congress’’ for ‘‘Copyright Roy-
alty Tribunal’’.

Subsec. (b)(4). Pub. L. 103–198, § 5(1)(D), in subpar. (A),
substituted ‘‘Librarian of Congress’’ for ‘‘Copyright
Royalty Tribunal’’ after ‘‘claim with the’’ and for ‘‘Tri-
bunal’’ after ‘‘requirements that the’’, in subpar. (B),
substituted ‘‘Librarian of Congress’’ for ‘‘Copyright
Royalty Tribunal’’ before ‘‘shall determine’’ and for
‘‘Tribunal’’ wherever else appearing, and substituted
‘‘convene a copyright arbitration royalty panel’’ for
‘‘conduct a proceeding’’, and in subpar. (C), substituted
‘‘Librarian of Congress’’ for ‘‘Copyright Royalty Tribu-
nal’’.

Subsec. (c). Pub. L. 103–198, § 5(2)(A), substituted ‘‘Ad-
justment’’ for ‘‘Determination’’ in heading.

Subsec. (c)(2). Pub. L. 103–198, § 5(2)(B), substituted
‘‘Librarian of Congress’’ for ‘‘Copyright Royalty Tribu-
nal’’ in subpars. (A) and (B).

Subsec. (c)(3)(A). Pub. L. 103–198, § 5(2)(C)(i), sub-
stituted ‘‘Librarian of Congress’’ for ‘‘Copyright Roy-
alty Tribunal’’ and substituted last sentence for former
last sentence which read as follows: ‘‘Such notice shall
include the names and qualifications of potential arbi-
trators chosen by the Tribunal from a list of available
arbitrators obtained from the American Arbitration
Association or such similar organization as the Tribu-
nal shall select.’’

Subsec. (c)(3)(B). Pub. L. 103–198, § 5(2)(C)(ii), (iii), re-
designated subpar. (D) as (B), substituted ‘‘copyright
arbitration royalty panel appointed under chapter 8’’
for ‘‘Arbitration Panel’’ in introductory provisions, and
struck out former subpar. (B) which provided for the se-
lection of an Arbitration Panel.

Subsec. (c)(3)(C). Pub. L. 103–198, § 5(2)(C)(ii), (v), re-
designated subpar. (G) as (C), amended subpar. gener-
ally, substituting provisions relating to period during
which decision of arbitration panel or order of Librar-
ian of Congress becomes effective for provisions relat-
ing to period during which decision of Arbitration
Panel or order of Copyright Royalty Tribunal became
effective, and struck out former subpar. (C) which re-
lated to proceedings in arbitration.

Subsec. (c)(3)(D). Pub. L. 103–198, § 5(2)(C)(vi), redesig-
nated subpar. (H) as (D) and substituted ‘‘referred to in
subparagraph (C)’’ for ‘‘adopted or ordered under sub-
paragraph (F)’’. Former subpar. (D) redesignated (B).

Subsec. (c)(3)(E) to (H). Pub. L. 103–198,
§ 5(2)(C)(iv)–(vi)(I), struck out subpar. (E) which re-
quired the Arbitration Panel to report to the Copyright
Royalty Tribunal not later than 60 days after publica-
tion of notice initiating an arbitration proceeding,
struck out subpar. (F) which required action by the
Tribunal within 60 days after receiving the report by
the Panel, and redesignated subpars. (G) and (H) as (C)
and (D), respectively.

Subsec. (c)(4). Pub. L. 103–198, § 5(2)(D), struck out
par. (4) which established procedures for judicial review
of decisions of the Copyright Royalty Tribunal.



Page 108TITLE 17—COPYRIGHTS§ 120

EFFECTIVE DATE OF 1999 AMENDMENT

Amendment by section 1000(a)(9) [title I, §§ 1004, 1006]
of Pub. L. 106–113 effective July 1, 1999, and amendment
by section 1000(a)(9) [title I, §§ 1005, 1007, 1008(b),
1011(b)(2), (c)] of Pub. L. 106–113 effective Nov. 29, 1999,
see section 1000(a)(9) [title I, § 1012] of Pub. L. 106–113,
set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1997 AMENDMENT

Section 13 of Pub. L. 105–80 provided that:
‘‘(a) IN GENERAL.—Except as provided in subsections

(b) and (c), the amendments made by this Act [amend-
ing this section, sections 101, 104A, 108 to 110, 114 to 116,
303, 304, 405, 407, 411, 504, 509, 601, 708, 801 to 803, 909, 910,
1006, and 1007 of this title, and section 2319 of Title 18,
Crimes and Criminal Procedure, and amending provi-
sions set out as a note under section 914 of this title]
shall take effect on the date of the enactment of this
Act [Nov. 13, 1997].

‘‘(b) SATELLITE HOME VIEWER ACT.—The amendments
made by section 1 [amending this section] shall be ef-
fective as if enacted as part of the Satellite Home
Viewer Act of 1994 (Public Law 103–369).

‘‘(c) TECHNICAL AMENDMENT.—The amendment made
by section 12(b)(1) [amending provisions set out as a
note under section 914 of this title] shall be effective as
if enacted on November 9, 1987.’’

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104–39 effective 3 months after
Nov. 1, 1995, see section 6 of Pub. L. 104–39, set out as
a note under section 101 of this title.

EFFECTIVE AND TERMINATION DATES OF 1994
AMENDMENT

Section 6 of Pub. L. 103–369 provided that:
‘‘(a) IN GENERAL.—Except as provided in subsections

(b) and (d), this Act [amending this section and section
111 of this title, enacting provisions set out as notes
under this section and section 101 of this title, and re-
pealing provisions set out as a note under this section]
and the amendments made by this Act take effect on
the date of the enactment of this Act [Oct. 18, 1994].

‘‘(b) BURDEN OF PROOF PROVISIONS.—The provisions of
section 119(a)(5)(D) of title 17, United States Code (as
added by section 2(2) of this Act) relating to the burden
of proof of satellite carriers, shall take effect on Janu-
ary 1, 1997, with respect to civil actions relating to the
eligibility of subscribers who subscribed to service as
an unserved household before the date of the enactment
of this Act.

‘‘(c) TRANSITIONAL SIGNAL INTENSITY MEASUREMENT
PROCEDURES.—The provisions of section 119(a)(8) of
title 17, United States Code (as added by section 2(5) of
this Act), relating to transitional signal intensity
measurements, shall cease to be effective on December
31, 1996.

‘‘(d) LOCAL SERVICE AREA OF A PRIMARY TRANSMIT-
TER.—The amendment made by section 3(b) [amending
section 111 of this title], relating to the definition of
the local service area of a primary transmitter, shall
take effect on July 1, 1994.’’

EFFECTIVE DATE

Section 206 of title II of Pub. L. 100–667 provided that:
‘‘This title and the amendments made by this title [en-
acting this section and sections 612 and 613 of Title 47,
Telegraphs, Telephones, and Radiotelegraphs, amend-
ing sections 111, 501, 801, and 804 of this title and sec-
tion 605 of Title 47, and enacting provisions set out as
notes under this section and section 101 of this title]
take effect on January 1, 1989, except that the author-
ity of the Register of Copyrights to issue regulations
pursuant to section 119(b)(1) of title 17, United States
Code, as added by section 202 of this Act, takes effect
on the date of the enactment of this Act [Nov. 16,
1988].’’

Section 207 of title II of Pub. L. 100–667 provided that
this title and the amendments made by this title (other

than the amendments made by section 205 [amending
section 605 of Title 47]) cease to be effective on Dec. 31,
1994, prior to repeal by Pub. L. 103–369, § 4(b), Oct. 18,
1994, 108 Stat. 3481.

TERMINATION OF SECTION

Section 4(a) of Pub. L. 103–369, as amended by Pub. L.
106–113, div. B, § 1000(a)(9) [title I, § 1003], Nov. 29, 1999,
113 Stat. 1536, 1501A–527, provided that: ‘‘Section 119 of
title 17, United States Code, as amended by section 2 of
this Act, ceases to be effective on December 31, 2004.’’

APPLICABILITY OF 1994 AMENDMENT

Section 5 of Pub. L. 103–369 provided that: ‘‘The
amendments made by this section apply only to section
119 of title 17, United States Code.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 111, 122, 501,
511, 801, 802, 803 of this title; title 18 section 2319; title
47 sections 325, 338, 339, 548.

§ 120. Scope of exclusive rights in architectural
works

(a) PICTORIAL REPRESENTATIONS PERMITTED.—
The copyright in an architectural work that has
been constructed does not include the right to
prevent the making, distributing, or public dis-
play of pictures, paintings, photographs, or
other pictorial representations of the work, if
the building in which the work is embodied is lo-
cated in or ordinarily visible from a public
place.

(b) ALTERATIONS TO AND DESTRUCTION OF
BUILDINGS.—Notwithstanding the provisions of
section 106(2), the owners of a building embody-
ing an architectural work may, without the con-
sent of the author or copyright owner of the ar-
chitectural work, make or authorize the making
of alterations to such building, and destroy or
authorize the destruction of such building.

(Added Pub. L. 101–650, title VII, § 704(a), Dec. 1,
1990, 104 Stat. 5133.)

EFFECTIVE DATE

Section applicable to any architectural work created
on or after Dec. 1, 1990, and any architectural work,
that, on Dec. 1, 1990, is unconstructed and embodied in
unpublished plans or drawings, except that protection
for such architectural work under this title terminates
on Dec. 31, 2002, unless the work is constructed by that
date, see section 706 of Pub. L. 101–650, set out as an Ef-
fective Date of 1990 Amendment note under section 101
of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 501, 511 of
this title; title 18 section 2319.

§ 121. Limitations on exclusive rights: Reproduc-
tion for blind or other people with disabil-
ities

(a) Notwithstanding the provisions of section
106, it is not an infringement of copyright for an
authorized entity to reproduce or to distribute
copies or phonorecords of a previously pub-
lished, nondramatic literary work if such copies
or phonorecords are reproduced or distributed in
specialized formats exclusively for use by blind
or other persons with disabilities.

(b)(1) Copies or phonorecords to which this
section applies shall—

(A) not be reproduced or distributed in a for-
mat other than a specialized format exclu-
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sively for use by blind or other persons with
disabilities;

(B) bear a notice that any further reproduc-
tion or distribution in a format other than a
specialized format is an infringement; and

(C) include a copyright notice identifying
the copyright owner and the date of the origi-
nal publication.

(2) The provisions of this subsection shall not
apply to standardized, secure, or norm-ref-
erenced tests and related testing material, or to
computer programs, except the portions thereof
that are in conventional human language (in-
cluding descriptions of pictorial works) and dis-
played to users in the ordinary course of using
the computer programs.

(c) For purposes of this section, the term—
(1) ‘‘authorized entity’’ means a nonprofit

organization or a governmental agency that
has a primary mission to provide specialized
services relating to training, education, or
adaptive reading or information access needs
of blind or other persons with disabilities;

(2) ‘‘blind or other persons with disabilities’’
means individuals who are eligible or who may
qualify in accordance with the Act entitled
‘‘An Act to provide books for the adult blind’’,
approved March 3, 1931 (2 U.S.C. 135a; 46 Stat.
1487) to receive books and other publications
produced in specialized formats; and

(3) ‘‘specialized formats’’ means braille,
audio, or digital text which is exclusively for
use by blind or other persons with disabilities.

(Added Pub. L. 104–197, title III, § 316(a), Sept. 16,
1996, 110 Stat. 2416; amended Pub. L. 106–379,
§ 3(b), Oct. 27, 2000, 114 Stat. 1445; Pub. L. 107–273,
div. C, title III, § 13210(3)(A), Nov. 2, 2002, 116
Stat. 1909.)

REFERENCES IN TEXT

The Act approved March 3, 1931, referred to in subsec.
(c)(2), is act Mar. 3, 1931, ch. 400, 46 Stat. 1487, as amend-
ed, which is classified generally to sections 135a and
135b of Title 2, The Congress. For complete classifica-
tion of this Act to the Code, see Tables.

AMENDMENTS

2002—Pub. L. 107–273 substituted ‘‘Reproduction’’ for
‘‘reproduction’’ in section catchline.

2000—Subsec. (a). Pub. L. 106–379 substituted ‘‘section
106’’ for ‘‘sections 106 and 710’’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 501, 511 of
this title; title 18 section 2319.

§ 122. Limitations on exclusive rights: Secondary
transmissions by satellite carriers within
local markets

(a) SECONDARY TRANSMISSIONS OF TELEVISION
BROADCAST STATIONS BY SATELLITE CARRIERS.—
A secondary transmission of a performance or
display of a work embodied in a primary trans-
mission of a television broadcast station into
the station’s local market shall be subject to
statutory licensing under this section if—

(1) the secondary transmission is made by a
satellite carrier to the public;

(2) with regard to secondary transmissions,
the satellite carrier is in compliance with the
rules, regulations, or authorizations of the

Federal Communications Commission govern-
ing the carriage of television broadcast sta-
tion signals; and

(3) the satellite carrier makes a direct or in-
direct charge for the secondary transmission
to—

(A) each subscriber receiving the second-
ary transmission; or

(B) a distributor that has contracted with
the satellite carrier for direct or indirect de-
livery of the secondary transmission to the
public.

(b) REPORTING REQUIREMENTS.—
(1) INITIAL LISTS.—A satellite carrier that

makes secondary transmissions of a primary
transmission made by a network station under
subsection (a) shall, within 90 days after com-
mencing such secondary transmissions, sub-
mit to the network that owns or is affiliated
with the network station a list identifying (by
name in alphabetical order and street address,
including county and zip code) all subscribers
to which the satellite carrier makes secondary
transmissions of that primary transmission
under subsection (a).

(2) SUBSEQUENT LISTS.—After the list is sub-
mitted under paragraph (1), the satellite car-
rier shall, on the 15th of each month, submit
to the network a list identifying (by name in
alphabetical order and street address, includ-
ing county and zip code) any subscribers who
have been added or dropped as subscribers
since the last submission under this sub-
section.

(3) USE OF SUBSCRIBER INFORMATION.—Sub-
scriber information submitted by a satellite
carrier under this subsection may be used only
for the purposes of monitoring compliance by
the satellite carrier with this section.

(4) REQUIREMENTS OF NETWORKS.—The sub-
mission requirements of this subsection shall
apply to a satellite carrier only if the network
to which the submissions are to be made
places on file with the Register of Copyrights
a document identifying the name and address
of the person to whom such submissions are to
be made. The Register of Copyrights shall
maintain for public inspection a file of all
such documents.

(c) NO ROYALTY FEE REQUIRED.—A satellite
carrier whose secondary transmissions are sub-
ject to statutory licensing under subsection (a)
shall have no royalty obligation for such second-
ary transmissions.

(d) NONCOMPLIANCE WITH REPORTING AND REGU-
LATORY REQUIREMENTS.—Notwithstanding sub-
section (a), the willful or repeated secondary
transmission to the public by a satellite carrier
into the local market of a television broadcast
station of a primary transmission embodying a
performance or display of a work made by that
television broadcast station is actionable as an
act of infringement under section 501, and is
fully subject to the remedies provided under sec-
tions 502 through 506 and 509, if the satellite car-
rier has not complied with the reporting re-
quirements of subsection (b) or with the rules,
regulations, and authorizations of the Federal
Communications Commission concerning the
carriage of television broadcast signals.
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(e) WILLFUL ALTERATIONS.—Notwithstanding
subsection (a), the secondary transmission to
the public by a satellite carrier into the local
market of a television broadcast station of a
performance or display of a work embodied in a
primary transmission made by that television
broadcast station is actionable as an act of in-
fringement under section 501, and is fully sub-
ject to the remedies provided by sections 502
through 506 and sections 509 and 510, if the con-
tent of the particular program in which the per-
formance or display is embodied, or any com-
mercial advertising or station announcement
transmitted by the primary transmitter during,
or immediately before or after, the transmission
of such program, is in any way willfully altered
by the satellite carrier through changes, dele-
tions, or additions, or is combined with pro-
gramming from any other broadcast signal.

(f) VIOLATION OF TERRITORIAL RESTRICTIONS ON
STATUTORY LICENSE FOR TELEVISION BROADCAST
STATIONS.—

(1) INDIVIDUAL VIOLATIONS.—The willful or
repeated secondary transmission to the public
by a satellite carrier of a primary trans-
mission embodying a performance or display
of a work made by a television broadcast sta-
tion to a subscriber who does not reside in
that station’s local market, and is not subject
to statutory licensing under section 119 or a
private licensing agreement, is actionable as
an act of infringement under section 501 and is
fully subject to the remedies provided by sec-
tions 502 through 506 and 509, except that—

(A) no damages shall be awarded for such
act of infringement if the satellite carrier
took corrective action by promptly with-
drawing service from the ineligible sub-
scriber; and

(B) any statutory damages shall not ex-
ceed $5 for such subscriber for each month
during which the violation occurred.

(2) PATTERN OF VIOLATIONS.—If a satellite
carrier engages in a willful or repeated pattern
or practice of secondarily transmitting to the
public a primary transmission embodying a
performance or display of a work made by a
television broadcast station to subscribers
who do not reside in that station’s local mar-
ket, and are not subject to statutory licensing
under section 119 or a private licensing agree-
ment, then in addition to the remedies under
paragraph (1)—

(A) if the pattern or practice has been car-
ried out on a substantially nationwide basis,
the court—

(i) shall order a permanent injunction
barring the secondary transmission by the
satellite carrier of the primary trans-
missions of that television broadcast sta-
tion (and if such television broadcast sta-
tion is a network station, all other tele-
vision broadcast stations affiliated with
such network); and

(ii) may order statutory damages not ex-
ceeding $250,000 for each 6-month period
during which the pattern or practice was
carried out; and

(B) if the pattern or practice has been car-
ried out on a local or regional basis with re-

spect to more than one television broadcast
station, the court—

(i) shall order a permanent injunction
barring the secondary transmission in that
locality or region by the satellite carrier
of the primary transmissions of any tele-
vision broadcast station; and

(ii) may order statutory damages not ex-
ceeding $250,000 for each 6-month period
during which the pattern or practice was
carried out.

(g) BURDEN OF PROOF.—In any action brought
under subsection (f), the satellite carrier shall
have the burden of proving that its secondary
transmission of a primary transmission by a
television broadcast station is made only to sub-
scribers located within that station’s local mar-
ket or subscribers being served in compliance
with section 119 or a private licensing agree-
ment.

(h) GEOGRAPHIC LIMITATIONS ON SECONDARY
TRANSMISSIONS.—The statutory license created
by this section shall apply to secondary trans-
missions to locations in the United States.

(i) EXCLUSIVITY WITH RESPECT TO SECONDARY
TRANSMISSIONS OF BROADCAST STATIONS BY SAT-
ELLITE TO MEMBERS OF THE PUBLIC.—No provi-
sion of section 111 or any other law (other than
this section and section 119) shall be construed
to contain any authorization, exemption, or li-
cense through which secondary transmissions by
satellite carriers of programming contained in a
primary transmission made by a television
broadcast station may be made without obtain-
ing the consent of the copyright owner.

(j) DEFINITIONS.—In this section—
(1) DISTRIBUTOR.—The term ‘‘distributor’’

means an entity which contracts to distribute
secondary transmissions from a satellite car-
rier and, either as a single channel or in a
package with other programming, provides the
secondary transmission either directly to indi-
vidual subscribers or indirectly through other
program distribution entities.

(2) LOCAL MARKET.—
(A) IN GENERAL.—The term ‘‘local mar-

ket’’, in the case of both commercial and
noncommercial television broadcast sta-
tions, means the designated market area in
which a station is located, and—

(i) in the case of a commercial television
broadcast station, all commercial tele-
vision broadcast stations licensed to a
community within the same designated
market area are within the same local
market; and

(ii) in the case of a noncommercial edu-
cational television broadcast station, the
market includes any station that is li-
censed to a community within the same
designated market area as the non-
commercial educational television broad-
cast station.

(B) COUNTY OF LICENSE.—In addition to the
area described in subparagraph (A), a sta-
tion’s local market includes the county in
which the station’s community of license is
located.

(C) DESIGNATED MARKET AREA.—For pur-
poses of subparagraph (A), the term ‘‘des-
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ignated market area’’ means a designated
market area, as determined by Nielsen
Media Research and published in the
1999–2000 Nielsen Station Index Directory
and Nielsen Station Index United States
Television Household Estimates or any suc-
cessor publication.

(3) NETWORK STATION; SATELLITE CARRIER;
SECONDARY TRANSMISSION.—The terms ‘‘net-
work station’’, ‘‘satellite carrier’’, and ‘‘sec-
ondary transmission’’ have the meanings
given such terms under section 119(d).

(4) SUBSCRIBER.—The term ‘‘subscriber’’
means a person who receives a secondary
transmission service from a satellite carrier
and pays a fee for the service, directly or indi-
rectly, to the satellite carrier or to a distribu-
tor.

(5) TELEVISION BROADCAST STATION.—The
term ‘‘television broadcast station’’—

(A) means an over-the-air, commercial or
noncommercial television broadcast station
licensed by the Federal Communications
Commission under subpart E of part 73 of
title 47, Code of Federal Regulations, except
that such term does not include a low-power
or translator television station; and

(B) includes a television broadcast station
licensed by an appropriate governmental au-
thority of Canada or Mexico if the station
broadcasts primarily in the English lan-
guage and is a network station as defined in
section 119(d)(2)(A).

(Added Pub. L. 106–113, div. B, § 1000(a)(9) [title I,
§ 1002(a)], Nov. 29, 1999, 113 Stat. 1536, 1501A–523;
amended Pub. L. 107–273, div. C, title III,
§ 13210(2)(A), Nov. 2, 2002, 116 Stat. 1909.)

AMENDMENTS

2002—Pub. L. 107–273 substituted ‘‘rights: Secondary’’
for ‘‘rights; secondary’’ in section catchline.

EFFECTIVE DATE

Section effective July 1, 1999, see section 1000(a)(9)
[title I, § 1012] of Pub. L. 106–113, set out as an Effective
Date of 1999 Amendment note under section 101 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 119, 501, 511
of this title; title 18 section 2319; title 47 sections 325,
338, 339, 1103, 1109.

CHAPTER 2�COPYRIGHT OWNERSHIP AND
TRANSFER

Sec.
201. Ownership of copyright.
202. Ownership of copyright as distinct from own-

ership of material object.
203. Termination of transfers and licenses granted

by the author.
204. Execution of transfers of copyright owner-

ship.
205. Recordation of transfers and other docu-

ments.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in section 912 of this title.

§ 201. Ownership of copyright

(a) INITIAL OWNERSHIP.—Copyright in a work
protected under this title vests initially in the

author or authors of the work. The authors of a
joint work are coowners of copyright in the
work.

(b) WORKS MADE FOR HIRE.—In the case of a
work made for hire, the employer or other per-
son for whom the work was prepared is consid-
ered the author for purposes of this title, and,
unless the parties have expressly agreed other-
wise in a written instrument signed by them,
owns all of the rights comprised in the copy-
right.

(c) CONTRIBUTIONS TO COLLECTIVE WORKS.—
Copyright in each separate contribution to a
collective work is distinct from copyright in the
collective work as a whole, and vests initially in
the author of the contribution. In the absence of
an express transfer of the copyright or of any
rights under it, the owner of copyright in the
collective work is presumed to have acquired
only the privilege of reproducing and distribut-
ing the contribution as part of that particular
collective work, any revision of that collective
work, and any later collective work in the same
series.

(d) TRANSFER OF OWNERSHIP.—
(1) The ownership of a copyright may be

transferred in whole or in part by any means
of conveyance or by operation of law, and may
be bequeathed by will or pass as personal prop-
erty by the applicable laws of intestate succes-
sion.

(2) Any of the exclusive rights comprised in
a copyright, including any subdivision of any
of the rights specified by section 106, may be
transferred as provided by clause (1) and
owned separately. The owner of any particular
exclusive right is entitled, to the extent of
that right, to all of the protection and rem-
edies accorded to the copyright owner by this
title.

(e) INVOLUNTARY TRANSFER.—When an individ-
ual author’s ownership of a copyright, or of any
of the exclusive rights under a copyright, has
not previously been transferred voluntarily by
that individual author, no action by any govern-
mental body or other official or organization
purporting to seize, expropriate, transfer, or ex-
ercise rights of ownership with respect to the
copyright, or any of the exclusive rights under a
copyright, shall be given effect under this title,
except as provided under title 11.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2568; Pub. L. 95–598, title III, § 313, Nov. 6, 1978, 92
Stat. 2676.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Initial Ownership. Two basic and well-established
principles of copyright law are restated in section
201(a): that the source of copyright ownership is the au-
thor of the work, and that, in the case of a ‘‘joint
work,’’ the coauthors of the work are likewise coown-
ers of the copyright. Under the definition of section 101,
a work is ‘‘joint’’ if the authors collaborated with each
other, or if each of the authors prepared his or her con-
tribution with the knowledge and intention that it
would be merged with the contributions of other au-
thors as ‘‘inseparable or interdependent parts of a uni-
tary whole.’’ The touchstone here is the intention, at
the time the writing is done, that the parts be absorbed
or combined into an integrated unit, although the parts
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themselves may be either ‘‘inseparable’’ (as the case of
a novel or painting) or ‘‘interdependent’’ (as in the case
of a motion picture, opera, or the words and music of
a song). The definition of ‘‘joint work’’ is to be con-
trasted with the definition of ‘‘collective work,’’ also in
section 101, in which the elements of merger and unity
are lacking; there the key elements are assemblage or
gathering of ‘‘separate and independent works * * *
into a collective whole.’’

The definition of ‘‘joint works’’ has prompted some
concern lest it be construed as converting the authors
of previously written works, such as plays, novels, and
music, into coauthors of a motion picture in which
their work is incorporated. It is true that a motion pic-
ture would normally be a joint rather than a collective
work with respect to those authors who actually work
on the film, although their usual status as employees
for hire would keep the question of coownership from
coming up. On the other hand, although a novelist,
playwright, or songwriter may write a work with the
hope or expectation that it will be used in a motion pic-
ture, this is clearly a case of separate or independent
authorship rather than one where the basic intention
behind the writing of the work was for motion picture
use. In this case, the motion picture is a derivative
work within the definition of that term, and section 103
makes plain that copyright in a derivative work is
independent of, and does not enlarge the scope of rights
in, any preexisting material incorporated in it. There is
thus no need to spell this conclusion out in the defini-
tion of ‘‘joint work.’’

There is also no need for a specific statutory provi-
sion concerning the rights and duties of the coowners
of a work; court-made law on this point is left undis-
turbed. Under the bill, as under the present law, coown-
ers of a copyright would be treated generally as tenants
in common, with each coowner having an independent
right to use or license the use of a work, subject to a
duty of accounting to the other coowners for any prof-
its.

Works Made for Hire. Section 201(b) of the bill adopts
one of the basic principles of the present law: that in
the case of works made for hire the employer is consid-
ered the author of the work, and is regarded as the ini-
tial owner of copyright unless there has been an agree-
ment otherwise. The subsection also requires that any
agreement under which the employee is to own rights
be in writing and signed by the parties.

The work-made-for-hire provisions of this bill rep-
resent a carefully balanced compromise, and as such
they do not incorporate the amendments proposed by
screenwriters and composers for motion pictures. Their
proposal was for the recognition of something similar
to the ‘‘shop right’’ doctrine of patent law: with some
exceptions, the employer would acquire the right to use
the employee’s work to the extent needed for purposes
of his regular business, but the employee would retain
all other rights as long as he or she refrained from the
authorizing of competing uses. However, while this
change might theoretically improve the bargaining po-
sition of screenwriters and others as a group, the prac-
tical benefits that individual authors would receive are
highly conjectural. The presumption that initial own-
ership rights vest in the employer for hire is well estab-
lished in American copyright law, and to exchange that
for the uncertainties of the shop right doctrine would
not only be of dubious value to employers and employ-
ees alike, but might also reopen a number of other is-
sues.

The status of works prepared on special order or com-
mission was a major issue in the development of the
definition of ‘‘works made for hire’’ in section 101,
which has undergone extensive revision during the leg-
islative process. The basic problem is how to draw a
statutory line between those works written on special
order or commission that should be considered as
‘‘works made for hire,’’ and those that should not. The
definition now provided by the bill represents a com-
promise which, in effect, spells out those specific cat-
egories of commissioned works that can be considered
‘‘works made for hire’’ under certain circumstances.

Of these, one of the most important categories is that
of ‘‘instructional texts.’’ This term is given its own def-
inition in the bill: ‘‘a literary, pictorial, or graphic
work prepared for publication with the purpose of use
in systematic instructional activities.’’ The concept is
intended to include what might be loosely called ‘‘text-
book material,’’ whether or not in book form or pre-
pared in the form of text matter. The basic characteris-
tic of ‘‘instructional texts’’ is the purpose of their prep-
aration for ‘‘use in systematic instructional activi-
ties,’’ and they are to be distinguished from works pre-
pared for use by a general readership.

Contributions to Collective Works. Subsection (c) of
section 201 deals with the troublesome problem of own-
ership of copyright in contributions to collective
works, and the relationship between copyright owner-
ship in a contribution and in the collective work in
which it appears. The first sentence establishes the
basic principle that copyright in the individual con-
tribution and copyright in the collective work as a
whole are separate and distinct, and that the author of
the contribution is, as in every other case, the first
owner of copyright in it. Under the definitions in sec-
tion 101, a ‘‘collective work’’ is a species of ‘‘compila-
tion’’ and, by its nature, must involve the selection, as-
sembly, and arrangement of ‘‘a number of contribu-
tions.’’ Examples of ‘‘collective works’’ would ordi-
narily include periodical issues, anthologies, symposia,
and collections of the discrete writings of the same au-
thors, but not cases, such as a composition consisting
of words and music, a work published with illustrations
or front matter, or three one-act plays, where rel-
atively few separate elements have been brought to-
gether. Unlike the contents of other types of ‘‘compila-
tions,’’ each of the contributions incorporated in a
‘‘collective work’’ must itself constitute a ‘‘separate
and independent’’ work, therefore ruling out compila-
tions of information or other uncopyrightable material
and works published with editorial revisions or annota-
tions. Moreover, as noted above, there is a basic dis-
tinction between a ‘‘joint work,’’ where the separate
elements merge into a unified whole, and a ‘‘collective
work,’’ where they remain unintegrated and disparate.

The bill does nothing to change the rights of the
owner of copyright in a collective work under the
present law. These exclusive rights extend to the ele-
ments of compilation and editing that went into the
collective work as a whole, as well as the contributions
that were written for hire by employees of the owner of
the collective work, and those copyrighted contribu-
tions that have been transferred in writing to the
owner by their authors. However, one of the most sig-
nificant aims of the bill is to clarify and improve the
present confused and frequently unfair legal situation
with respect to rights in contributions.

The second sentence of section 201(c), in conjunction
with the provisions of section 404 dealing with copy-
right notice, will preserve the author’s copyright in a
contribution even if the contribution does not bear a
separate notice in the author’s name, and without re-
quiring any unqualified transfer of rights to the owner
of the collective work. This is coupled with a presump-
tion that, unless there has been an express transfer of
more, the owner of the collective work acquires, ‘‘only
the privilege of reproducing and distributing the con-
tribution as part of that particular collective work,
any revision of that collective work, and any later col-
lective work in the same series.’’

The basic presumption of section 201(c) is fully con-
sistent with present law and practice, and represents a
fair balancing of equities. At the same time, the last
clause of the subsection, under which the privilege of
republishing the contribution under certain limited cir-
cumstances would be presumed, is an essential counter-
part of the basic presumption. Under the language of
this clause a publishing company could reprint a con-
tribution from one issue in a later issue of its maga-
zine, and could reprint an article from a 1980 edition of
an encyclopedia in a 1990 revision of it; the publisher
could not revise the contribution itself or include it in
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a new anthology or an entirely different magazine or
other collective work.

Transfer of Ownership. The principle of unlimited
alienability of copyright is stated in clause (1) of sec-
tion 201(d). Under that provision the ownership of a
copyright, or of any part of it, may be transferred by
any means of conveyance or by operation of law, and is
to be treated as personal property upon the death of
the owner. The term ‘‘transfer of copyright ownership’’
is defined in section 101 to cover any ‘‘conveyance,
alienation, or hypothecation,’’ including assignments,
mortgages, and exclusive licenses, but not including
nonexclusive licenses. Representatives of motion pic-
ture producers have argued that foreclosures of copy-
right mortgages should not be left to varying State
laws, and that the statute should establish a Federal
foreclosure system. However, the benefits of such a sys-
tem would be of very limited application, and would
not justify the complicated statutory and procedural
requirements that would have to be established.

Clause (2) of subsection (d) contains the first explicit
statutory recognition of the principle of divisibility of
copyright in our law. This provision, which has long
been sought by authors and their representatives, and
which has attracted wide support from other groups,
means that any of the exclusive rights that go to make
up a copyright, including those enumerated in section
106 and any subdivision of them, can be transferred and
owned separately. The definition of ‘‘transfer of copy-
right ownership’’ in section 101 makes clear that the
principle of divisibility applies whether or not the
transfer is ‘‘limited in time or place of effect,’’ and an-
other definition in the same section provides that the
term ‘‘copyright owner,’’ with respect to any one exclu-
sive right, refers to the owner of that particular right.
The last sentence of section 201(d)(2) adds that the
owner, with respect to the particular exclusive right he
or she owns, is entitled ‘‘to all of the protection and
remedies accorded to the copyright owner by this
title.’’ It is thus clear, for example, that a local broad-
casting station holding an exclusive license to transmit
a particular work within a particular geographic area
and for a particular period of time, could sue, in its
own name as copyright owner, someone who infringed
that particular exclusive right.

Subsection (e) provides that when an individual au-
thor’s ownership of a copyright, or of any of the exclu-
sive rights under a copyright, have not previously been
voluntarily transferred, no action by any governmental
body or other official or organization purporting to
seize, expropriate, transfer, or exercise rights of owner-
ship with respect to the copyright, or any of the exclu-
sive rights under a copyright, shall be given effect
under this title.

The purpose of this subsection is to reaffirm the basic
principle that the United States copyright of an indi-
vidual author shall be secured to that author, and can-
not be taken away by any involuntary transfer. It is
the intent of the subsection that the author be enti-
tled, despite any purported expropriation or involun-
tary transfer, to continue exercising all rights under
the United States statute, and that the governmental
body or organization may not enforce or exercise any
rights under this title in that situation.

It may sometimes be difficult to ascertain whether a
transfer of copyright is voluntary or is coerced by co-
vert pressure. But subsection (e) would protect foreign
authors against laws and decrees purporting to divest
them of their rights under the United States copyright
statute, and would protect authors within the foreign
country who choose to resist such covert pressures.

Traditional legal actions that may involve transfer of
ownership, such as bankruptcy proceedings and mort-
gage foreclosures, are not within the scope of this sub-
section; the authors in such cases have voluntarily con-
sented to these legal processes by their overt actions—
for example, by filing in bankruptcy or by hypoth-
ecating a copyright.

AMENDMENTS

1978—Subsec. (e). Pub. L. 95–598 inserted ‘‘, except as
provided under title 11’’.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment effective Oct. 1, 1979, see section 402(a) of
Pub. L. 95–598 set out as an Effective Date note preced-
ing section 101 of Title 11, Bankruptcy.

§ 202. Ownership of copyright as distinct from
ownership of material object

Ownership of a copyright, or of any of the ex-
clusive rights under a copyright, is distinct from
ownership of any material object in which the
work is embodied. Transfer of ownership of any
material object, including the copy or phono-
record in which the work is first fixed, does not
of itself convey any rights in the copyrighted
work embodied in the object; nor, in the absence
of an agreement, does transfer of ownership of a
copyright or of any exclusive rights under a
copyright convey property rights in any mate-
rial object.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2568.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The principle restated in section 202 is a fundamental
and important one: that copyright ownership and own-
ership of a material object in which the copyrighted
work is embodied are entirely separate things. Thus,
transfer of a material object does not of itself carry
any rights under the copyright, and this includes trans-
fer of the copy or phonorecord—the original manu-
script, the photographic negative, the unique painting
or statue, the master tape recording, etc.—in which the
work was first fixed. Conversely, transfer of a copy-
right does not necessarily require the conveyance of
any material object.

As a result of the interaction of this section and the
provisions of section 204(a) and 301, the bill would
change a common law doctrine exemplified by the deci-
sion in Pushman v. New York Graphic Society, Inc., 287
N.Y. 302, 39 N.E.2d 249 (1942). Under that doctrine, au-
thors or artists are generally presumed to transfer
common law literary property rights when they sell
their manuscript or work of art, unless those rights are
specifically reserved. This presumption would be re-
versed under the bill, since a specific written convey-
ance of rights would be required in order for a sale of
any material object to carry with it a transfer of copy-
right.

§ 203. Termination of transfers and licenses
granted by the author

(a) CONDITIONS FOR TERMINATION.—In the case
of any work other than a work made for hire,
the exclusive or nonexclusive grant of a transfer
or license of copyright or of any right under a
copyright, executed by the author on or after
January 1, 1978, otherwise than by will, is sub-
ject to termination under the following condi-
tions:

(1) In the case of a grant executed by one au-
thor, termination of the grant may be effected
by that author or, if the author is dead, by the
person or persons who, under clause (2) of this
subsection, own and are entitled to exercise a
total of more than one-half of that author’s
termination interest. In the case of a grant ex-
ecuted by two or more authors of a joint work,
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termination of the grant may be effected by a
majority of the authors who executed it; if any
of such authors is dead, the termination inter-
est of any such author may be exercised as a
unit by the person or persons who, under
clause (2) of this subsection, own and are enti-
tled to exercise a total of more than one-half
of that author’s interest.

(2) Where an author is dead, his or her termi-
nation interest is owned, and may be exer-
cised, as follows:

(A) The widow or widower owns the au-
thor’s entire termination interest unless
there are any surviving children or grand-
children of the author, in which case the
widow or widower owns one-half of the au-
thor’s interest.

(B) The author’s surviving children, and
the surviving children of any dead child of
the author, own the author’s entire termi-
nation interest unless there is a widow or
widower, in which case the ownership of one-
half of the author’s interest is divided
among them.

(C) The rights of the author’s children and
grandchildren are in all cases divided among
them and exercised on a per stirpes basis ac-
cording to the number of such author’s chil-
dren represented; the share of the children of
a dead child in a termination interest can be
exercised only by the action of a majority of
them.

(D) In the event that the author’s widow or
widower, children, and grandchildren are not
living, the author’s executor, administrator,
personal representative, or trustee shall own
the author’s entire termination interest.

(3) Termination of the grant may be effected
at any time during a period of five years be-
ginning at the end of thirty-five years from
the date of execution of the grant; or, if the
grant covers the right of publication of the
work, the period begins at the end of thirty-
five years from the date of publication of the
work under the grant or at the end of forty
years from the date of execution of the grant,
whichever term ends earlier.

(4) The termination shall be effected by serv-
ing an advance notice in writing, signed by the
number and proportion of owners of termi-
nation interests required under clauses (1) and
(2) of this subsection, or by their duly author-
ized agents, upon the grantee or the grantee’s
successor in title.

(A) The notice shall state the effective
date of the termination, which shall fall
within the five-year period specified by
clause (3) of this subsection, and the notice
shall be served not less than two or more
than ten years before that date. A copy of
the notice shall be recorded in the Copyright
Office before the effective date of termi-
nation, as a condition to its taking effect.

(B) The notice shall comply, in form, con-
tent, and manner of service, with require-
ments that the Register of Copyrights shall
prescribe by regulation.

(5) Termination of the grant may be effected
notwithstanding any agreement to the con-
trary, including an agreement to make a will
or to make any future grant.

(b) EFFECT OF TERMINATION.—Upon the effec-
tive date of termination, all rights under this
title that were covered by the terminated grants
revert to the author, authors, and other persons
owning termination interests under clauses (1)
and (2) of subsection (a), including those owners
who did not join in signing the notice of termi-
nation under clause (4) of subsection (a), but
with the following limitations:

(1) A derivative work prepared under author-
ity of the grant before its termination may
continue to be utilized under the terms of the
grant after its termination, but this privilege
does not extend to the preparation after the
termination of other derivative works based
upon the copyrighted work covered by the ter-
minated grant.

(2) The future rights that will revert upon
termination of the grant become vested on the
date the notice of termination has been served
as provided by clause (4) of subsection (a). The
rights vest in the author, authors, and other
persons named in, and in the proportionate
shares provided by, clauses (1) and (2) of sub-
section (a).

(3) Subject to the provisions of clause (4) of
this subsection, a further grant, or agreement
to make a further grant, of any right covered
by a terminated grant is valid only if it is
signed by the same number and proportion of
the owners, in whom the right has vested
under clause (2) of this subsection, as are re-
quired to terminate the grant under clauses (1)
and (2) of subsection (a). Such further grant or
agreement is effective with respect to all of
the persons in whom the right it covers has
vested under clause (2) of this subsection, in-
cluding those who did not join in signing it. If
any person dies after rights under a termi-
nated grant have vested in him or her, that
person’s legal representatives, legatees, or
heirs at law represent him or her for purposes
of this clause.

(4) A further grant, or agreement to make a
further grant, of any right covered by a termi-
nated grant is valid only if it is made after the
effective date of the termination. As an excep-
tion, however, an agreement for such a further
grant may be made between the persons pro-
vided by clause (3) of this subsection and the
original grantee or such grantee’s successor in
title, after the notice of termination has been
served as provided by clause (4) of subsection
(a).

(5) Termination of a grant under this section
affects only those rights covered by the grants
that arise under this title, and in no way af-
fects rights arising under any other Federal,
State, or foreign laws.

(6) Unless and until termination is effected
under this section, the grant, if it does not
provide otherwise, continues in effect for the
term of copyright provided by this title.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2569; Pub. L. 105–298, title I, § 103, Oct. 27, 1998,
112 Stat. 2829; Pub. L. 107–273, div. C, title III,
§ 13210(9), Nov. 2, 2002, 116 Stat. 1909.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The Problem in General. The provisions of section 203
are based on the premise that the reversionary provi-
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sions of the present section on copyright renewal (17
U.S.C. sec. 24 [section 24 of former title 17]) should be
eliminated, and that the proposed law should sub-
stitute for them a provision safeguarding authors
against unremunerative transfers. A provision of this
sort is needed because of the unequal bargaining posi-
tion of authors, resulting in part from the impossibility
of determining a work’s value until it has been ex-
ploited. Section 203 reflects a practical compromise
that will further the objectives of the copyright law
while recognizing the problems and legitimate needs of
all interests involved.

Scope of the Provision. Instead of being automatic, as
is theoretically the case under the present renewal pro-
vision, the termination of a transfer or license under
section 203 would require the serving of an advance no-
tice within specified time limits and under specified
conditions. However, although affirmative action is
needed to effect a termination, the right to take this
action cannot be waived in advance or contracted
away. Under section 203(a) the right of termination
would apply only to transfers and licenses executed
after the effective date of the new statute [Jan. 1, 1978],
and would have no retroactive effect.

The right of termination would be confined to inter
vivos transfers or licenses executed by the author, and
would not apply to transfers by the author’s successors
in interest or to the author’s own bequests. The scope
of the right would extend not only to any ‘‘transfer of
copyright ownership,’’ as defined in section 101, but
also to nonexclusive licenses. The right of termination
would not apply to ‘‘works made for hire,’’ which is one
of the principal reasons the definition of that term as-
sumed importance in the development of the bill.

Who Can Terminate a Grant. Two issues emerged
from the disputes over section 203 as to the persons em-
powered to terminate a grant: (1) the specific classes of
beneficiaries in the case of joint works; and (2) whether
anything less than unanimous consent of all those enti-
tled to terminate should be required to make a termi-
nation effective. The bill to some extent reflects a com-
promise on these points, including a recognition of the
dangers of one or more beneficiaries being induced to
‘‘hold out’’ and of unknown children or grandchildren
being discovered later. The provision can be summa-
rized as follows:

1. In the case of a work of joint authorship, where
the grant was signed by two or more of the authors,
majority action by those who signed the grant, or by
their interests, would be required to terminate it.

2. There are three different situations in which the
shares of joint authors, or of a dead author’s widow
or widower, children, and grandchildren, must be di-
vided under the statute: (1) The right to effect a ter-
mination; (2) the ownership of the terminated rights;
and (3) the right to make further grants of reverted
rights. The respective shares of the authors, and of a
dead author’s widow or widower, children, and grand-
children, would be divided in exactly the same way in
each of these situations. The terms ‘‘widow,’’ ‘‘wid-
ower,’’ and ‘‘children’’ are defined in section 101 in an
effort to avoid problems and uncertainties that have
arisen under the present renewal section.

3. The principle of per stirpes representation would
also be applied in exactly the same way in all three
situations. Take for example, a case where a dead au-
thor left a widow, two living children, and three
grandchildren by a third child who is dead. The
widow will own half of the reverted interests, the two
children will each own 162⁄3 percent, and the three
grandchildren will each own a share of roughly 51⁄2
percent. But who can exercise the right of termi-
nation? Obviously, since she owns 50 percent, the
widow is an essential party, but suppose neither of
the two surviving children is willing to join her in
the termination; is it enough that she gets one of the
children of the dead child to join, or can the dead
child’s interest be exercised only by the action of a
majority of his children? Consistent with the per stir-
pes principle, the interest of a dead child can be exer-

cised only as a unit by majority action of his surviv-
ing children. Thus, even though the widow and one
grandchild would own 551⁄2 percent of the reverted
copyright, they would have to be joined by another
child or grandchild in order to effect a termination or
a further transfer of reverted rights. This principle
also applies where, for example, two joint authors ex-
ecuted a grant and one of them is dead; in order to ef-
fect a termination, the living author must be joined
by a per stirpes majority of the dead author’s bene-
ficiaries. The notice of termination may be signed by
the specified owners of termination interests or by
‘‘their duly authorized agents,’’ which would include
the legally appointed guardians or committees of per-
sons incompetent to sign because of age or mental
disability.

When a Grant Can be Terminated. Section 203 draws
a distinction between the date when a termination be-
comes effective and the earlier date when the advance
notice of termination is served. With respect to the ul-
timate effective date, section 203(a)(3) provides, as a
general rule, that a grant may be terminated during
the 5 years following the expiration of a period of 35
years from the execution of the grant. As an exception
to this basic 35-year rule, the bill also provides that ‘‘if
the grant covers the right of publication of the work,
the period begins at the end of 35 years from the date
of publication of the work under the grant or at the end
of 40 years from the date of execution of the grant,
whichever term ends earlier.’’ This alternative method
of computation is intended to cover cases where years
elapse between the signing of a publication contract
and the eventual publication of the work.

The effective date of termination, which must be
stated in the advance notice, is required to fall within
the 5 years following the end of the applicable 35- or 40-
year period, but the advance notice itself must be
served earlier. Under section 203(a)(4)(A), the notice
must be served ‘‘not less than two or more than ten
years’’ before the effective date stated in it.

As an example of how these time-limit requirements
would operate in practice, we suggest two typical con-
tract situations:

Case 1: Contract for theatrical production signed on
September 2, 1987. Termination of grant can be made to
take effect between September 2, 2022 (35 years from
execution) and September 1, 2027 (end of 5 year termi-
nation period). Assuming that the author decides to
terminate on September 1, 2022 (the earliest possible
date) the advance notice must be filed between Septem-
ber 1, 2012, and September 1, 2020.

Case 2: Contract for book publication executed on
April 10, 1980; book finally published on August 23, 1987.
Since contract covers the right of publication, the 5-
year termination period would begin on April 10, 2020
(40 years from execution) rather than April 10, 2015 (35
years from execution) or August 23, 2022 (35 years from
publication). Assuming that the author decides to
make the termination effective on January 1, 2024, the
advance notice would have to be served between Janu-
ary 1, 2014, and January 1, 2022.

Effect of Termination. Section 203(b) makes clear
that, unless effectively terminated within the applica-
ble 5-year period, all rights covered by an existing
grant will continue unchanged, and that rights under
other Federal, State, or foreign laws are unaffected.
However, assuming that a copyright transfer or license
is terminated under section 203, who are bound by the
termination and how are they affected?

Under the bill, termination means that ownership of
the rights covered by the terminated grant reverts to
everyone who owns termination interests on the date
the notice of termination was served, whether they
joined in signing the notice or not. In other words, if a
person could have signed the notice, that person is
bound by the action of the majority who did; the termi-
nation of the grant will be effective as to that person,
and a proportionate share of the reverted rights auto-
matically vests in that person. Ownership is divided
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proportionately on the same per stirpes basis as that
provided for the right to effect termination under sec-
tion 203(a) and, since the reverted rights vest on the
date notice is served, the heirs of a dead beneficiary
would inherit his or her share.

Under clause (3) of subsection (b), majority action is
required to make a further grant of reverted rights. A
problem here, of course, is that years may have passed
between the time the reverted rights vested and the
time the new owners want to make a further transfer;
people may have died and children may have been born
in the interim. To deal with this problem, the bill looks
back to the date of vesting; out of the group in whom
rights vested on that date, it requires the further trans-
fer or license to be signed by ‘‘the same number and
proportion of the owners’’ (though not necessarily the
same individuals) as were then required to terminate
the grant under subsection (a). If some of those in
whom the rights originally vested have died, their
‘‘legal representatives, legatees, or heirs at law’’ may
represent them for this purpose and, as in the case of
the termination itself, any one of the minority who
does not join in the further grant is nevertheless bound
by it.

An important limitation on the rights of a copyright
owner under a terminated grant is specified in section
203(b)(1). This clause provides that, notwithstanding a
termination, a derivative work prepared earlier may
‘‘continue to be utilized’’ under the conditions of the
terminated grant; the clause adds, however, that this
privilege is not broad enough to permit the preparation
of other derivative works. In other words, a film made
from a play could continue to be licensed for perform-
ance after the motion picture contract had been termi-
nated but any remake rights covered by the contract
would be cut off. For this purpose, a motion picture
would be considered as a ‘‘derivative work’’ with re-
spect to every ‘‘preexisting work’’ incorporated in it,
whether the preexisting work was created independ-
ently or was prepared expressly for the motion picture.

Section 203 would not prevent the parties to a trans-
fer or license from voluntarily agreeing at any time to
terminate an existing grant and negotiating a new one,
thereby causing another 35-year period to start run-
ning. However, the bill seeks to avoid the situation
that has arisen under the present renewal provision, in
which third parties have bought up contingent future
interests as a form of speculation. Section 203(b)(4)
would make a further grant of rights that revert under
a terminated grant valid ‘‘only if it is made after the
effective date of the termination.’’ An exception, in the
nature of a right of ‘‘first refusal,’’ would permit the
original grantee or a successor of such grantee to nego-
tiate a new agreement with the persons effecting the
termination at any time after the notice of termi-
nation has been served.

Nothing contained in this section or elsewhere in this
legislation is intended to extend the duration of any li-
cense, transfer or assignment made for a period of less
than thirty-five years. If, for example, an agreement
provides an earlier termination date or lesser duration,
or if it allows the author the right of cancelling or ter-
minating the agreement under certain circumstances,
the duration is governed by the agreement. Likewise,
nothing in this section or legislation is intended to
change the existing state of the law of contracts con-
cerning the circumstances in which an author may can-
cel or terminate a license, transfer, or assignment.

Section 203(b)(6) provides that, unless and until ter-
mination is effected under this section, the grant, ‘‘if it
does not provide otherwise,’’ continues for the term of
copyright. This section means that, if the agreement
does not contain provisions specifying its term or dura-
tion, and the author has not terminated the agreement
under this section, the agreement continues for the
term of the copyright, subject to any right of termi-
nation under circumstances which may be specified
therein. If, however, an agreement does contain provi-
sions governing its duration—for example, a term of
fifty years—and the author has not exercised his or her

right of termination under the statute, the agreement
will continue according to its terms—in this example,
for only fifty years. The quoted language is not to be
construed as requiring agreements to reserve the right
of termination.

AMENDMENTS

2002—Subsec. (a)(2)(A) to (C). Pub. L. 107–273, in sub-
pars. (A) to (C), substituted ‘‘The’’ for ‘‘the’’ and, in
subpars. (A) and (B), substituted period for semicolon
at end.

1998—Subsec. (a)(2). Pub. L. 105–298, § 103(1), struck
out ‘‘by his widow or her widower and his or her chil-
dren or grandchildren’’ after ‘‘exercised,’’ in introduc-
tory provisions.

Subsec. (a)(2)(D). Pub. L. 105–298, § 103(2), added sub-
par. (D).

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in title 36 section 2114.

§ 204. Execution of transfers of copyright owner-
ship

(a) A transfer of copyright ownership, other
than by operation of law, is not valid unless an
instrument of conveyance, or a note or memo-
randum of the transfer, is in writing and signed
by the owner of the rights conveyed or such
owner’s duly authorized agent.

(b) A certificate of acknowledgement is not re-
quired for the validity of a transfer, but is prima
facie evidence of the execution of the transfer
if—

(1) in the case of a transfer executed in the
United States, the certificate is issued by a
person authorized to administer oaths within
the United States; or

(2) in the case of a transfer executed in a for-
eign country, the certificate is issued by a dip-
lomatic or consular officer of the United
States, or by a person authorized to admin-
ister oaths whose authority is proved by a cer-
tificate of such an officer.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2570.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Section 204 is a somewhat broadened and liberalized
counterpart of sections 28 and 29 of the present statute
[sections 28 and 29 of former title 17]. Under subsection
(a), a transfer of copyright ownership (other than one
brought about by operation of law) is valid only if there
exists an instrument of conveyance, or alternatively a
‘‘note or memorandum of the transfer,’’ which is in
writing and signed by the copyright owner ‘‘or such
owner’s duly authorized agent.’’ Subsection (b) makes
clear that a notarial or consular acknowledgment is
not essential to the validity of any transfer, whether
executed in the United States or abroad. However, the
subsection would liberalize the conditions under which
certificates of acknowledgment of documents executed
abroad are to be accorded prima facie weight, and
would give the same weight to domestic acknowledg-
ments under appropriate circumstances.

§ 205. Recordation of transfers and other docu-
ments

(a) CONDITIONS FOR RECORDATION.—Any trans-
fer of copyright ownership or other document
pertaining to a copyright may be recorded in the
Copyright Office if the document filed for recor-
dation bears the actual signature of the person
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who executed it, or if it is accompanied by a
sworn or official certification that it is a true
copy of the original, signed document.

(b) CERTIFICATE OF RECORDATION.—The Reg-
ister of Copyrights shall, upon receipt of a docu-
ment as provided by subsection (a) and of the fee
provided by section 708, record the document
and return it with a certificate of recordation.

(c) RECORDATION AS CONSTRUCTIVE NOTICE.—
Recordation of a document in the Copyright Of-
fice gives all persons constructive notice of the
facts stated in the recorded document, but only
if—

(1) the document, or material attached to it,
specifically identifies the work to which it
pertains so that, after the document is indexed
by the Register of Copyrights, it would be re-
vealed by a reasonable search under the title
or registration number of the work; and

(2) registration has been made for the work.

(d) PRIORITY BETWEEN CONFLICTING TRANS-
FERS.—As between two conflicting transfers, the
one executed first prevails if it is recorded, in
the manner required to give constructive notice
under subsection (c), within one month after its
execution in the United States or within two
months after its execution outside the United
States, or at any time before recordation in
such manner of the later transfer. Otherwise the
later transfer prevails if recorded first in such
manner, and if taken in good faith, for valuable
consideration or on the basis of a binding prom-
ise to pay royalties, and without notice of the
earlier transfer.

(e) PRIORITY BETWEEN CONFLICTING TRANSFER
OF OWNERSHIP AND NONEXCLUSIVE LICENSE.—A
nonexclusive license, whether recorded or not,
prevails over a conflicting transfer of copyright
ownership if the license is evidenced by a writ-
ten instrument signed by the owner of the rights
licensed or such owner’s duly authorized agent,
and if—

(1) the license was taken before execution of
the transfer; or

(2) the license was taken in good faith before
recordation of the transfer and without notice
of it.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2571; Pub. L. 100–568, § 5, Oct. 31, 1988, 102 Stat.
2857.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The recording and priority provisions of section 205
are intended to clear up a number of uncertainties aris-
ing from sections 30 and 31 of the present law [sections
30 and 31 of former title 17] and to make them more ef-
fective and practical in operation. Any ‘‘document per-
taining to a copyright’’ may be recorded under sub-
section (a) if it ‘‘bears that actual signature of the per-
son who executed it,’’ or if it is appropriately certified
as a true copy. However, subsection (c) makes clear
that the recorded document will give constructive no-
tice of its contents only if two conditions are met: (1)
the document or attached material specifically identi-
fies the work to which it pertains so that a reasonable
search under the title or registration number would re-
veal it, and (2) registration has been made for the work.
Moreover, even though the Register of Copyrights may
be compelled to accept for recordation documents that
on their face appear self-serving or colorable, the Reg-
ister should take care that their nature is not con-

cealed from the public in the Copyright Office’s index-
ing and search reports.

The provisions of subsection (d), requiring recor-
dation of transfers as a prerequisite to the institution
of an infringement suit, represent a desirable change in
the law. The one- and three-month grace periods pro-
vided in subsection (e) are a reasonable compromise be-
tween those who want a longer hiatus and those who
argue that any grace period makes it impossible for a
bona fide transferee to rely on the record at any par-
ticular time.

Under subsection (f) of section 205, a nonexclusive li-
cense in writing and signed, whether recorded or not,
would be valid against a later transfer, and would also
prevail as against a prior unrecorded transfer if taken
in good faith and without notice. Objections were
raised by motion picture producers, particularly to the
provision allowing unrecorded nonexclusive licenses to
prevail over subsequent transfers, on the ground that a
nonexclusive license can have drastic effects on the
value of a copyright. On the other hand, the impracti-
calities and burdens that would accompany any re-
quirement of recordation of nonexclusive licenses out-
weigh the limited advantages of a statutory recor-
dation system for them.

AMENDMENTS

1988—Subsecs. (d) to (f). Pub. L. 100–568 redesignated
subsecs. (e) and (f) as (d) and (e), respectively, and
struck out former subsec. (d), which read as follows:
‘‘No person claiming by virtue of a transfer to be the
owner of copyright or of any exclusive right under a
copyright is entitled to institute an infringement ac-
tion under this title until the instrument of transfer
under which such person claims has been recorded in
the Copyright Office, but suit may be instituted after
such recordation on a cause of action that arose before
recordation.’’

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

RECORDATION OF SHAREWARE

Pub. L. 101–650, title VIII, § 805, Dec. 1, 1990, 104 Stat.
5136, provided that:

‘‘(a) IN GENERAL.—The Register of Copyrights is au-
thorized, upon receipt of any document designated as
pertaining to computer shareware and the fee pre-
scribed by section 708 of title 17, United States Code, to
record the document and return it with a certificate of
recordation.

‘‘(b) MAINTENANCE OF RECORDS; PUBLICATION OF IN-
FORMATION.—The Register of Copyrights is authorized
to maintain current, separate records relating to the
recordation of documents under subsection (a), and to
compile and publish at periodic intervals information
relating to such recordations. Such publications shall
be offered for sale to the public at prices based on the
cost of reproduction and distribution.

‘‘(c) DEPOSIT OF COPIES IN LIBRARY OF CONGRESS.—In
the case of public domain computer software, at the
election of the person recording a document under sub-
section (a), 2 complete copies of the best edition (as de-
fined in section 101 of title 17, United States Code) of
the computer software as embodied in machine-read-
able form may be deposited for the benefit of the Ma-
chine-Readable Collections Reading Room of the Li-
brary of Congress.

‘‘(d) REGULATIONS.—The Register of Copyrights is au-
thorized to establish regulations not inconsistent with
law for the administration of the functions of the Reg-
ister under this section. All regulations established by
the Register are subject to the approval of the
Librarian of Congress.’’
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REGISTRATION OF CLAIMS TO COPYRIGHTS AND RECOR-
DATION OF ASSIGNMENTS OF COPYRIGHTS AND OTHER
INSTRUMENTS UNDER PREDECESSOR PROVISIONS

Recordation of assignments of copyrights or other in-
struments received in the Copyright Office before Jan.
1, 1978, to be made in accordance with this title as it ex-
isted on Dec. 31, 1977, see section 109 of Pub. L. 94–553,
set out as a note under section 410 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 101, 708 of this
title; title 28 section 4001.

CHAPTER 3�DURATION OF COPYRIGHT

Sec.
301. Preemption with respect to other laws.
302. Duration of copyright: Works created on or

after January 1, 1978.
303. Duration of copyright: Works created but not

published or copyrighted before January 1,
1978.

304. Duration of copyright: Subsisting copyrights.
305. Duration of copyright: Terminal date.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in section 912 of this title.

§ 301. Preemption with respect to other laws

(a) On and after January 1, 1978, all legal or
equitable rights that are equivalent to any of
the exclusive rights within the general scope of
copyright as specified by section 106 in works of
authorship that are fixed in a tangible medium
of expression and come within the subject mat-
ter of copyright as specified by sections 102 and
103, whether created before or after that date
and whether published or unpublished, are gov-
erned exclusively by this title. Thereafter, no
person is entitled to any such right or equiva-
lent right in any such work under the common
law or statutes of any State.

(b) Nothing in this title annuls or limits any
rights or remedies under the common law or
statutes of any State with respect to—

(1) subject matter that does not come within
the subject matter of copyright as specified by
sections 102 and 103, including works of au-
thorship not fixed in any tangible medium of
expression; or

(2) any cause of action arising from under-
takings commenced before January 1, 1978;

(3) activities violating legal or equitable
rights that are not equivalent to any of the ex-
clusive rights within the general scope of
copyright as specified by section 106; or

(4) State and local landmarks, historic pres-
ervation, zoning, or building codes, relating to
architectural works protected under section
102(a)(8).

(c) With respect to sound recordings fixed be-
fore February 15, 1972, any rights or remedies
under the common law or statutes of any State
shall not be annulled or limited by this title
until February 15, 2067. The preemptive provi-
sions of subsection (a) shall apply to any such
rights and remedies pertaining to any cause of
action arising from undertakings commenced on
and after February 15, 2067. Notwithstanding the
provisions of section 303, no sound recording
fixed before February 15, 1972, shall be subject to
copyright under this title before, on, or after
February 15, 2067.

(d) Nothing in this title annuls or limits any
rights or remedies under any other Federal stat-
ute.

(e) The scope of Federal preemption under this
section is not affected by the adherence of the
United States to the Berne Convention or the
satisfaction of obligations of the United States
thereunder.

(f)(1) On or after the effective date set forth in
section 610(a) of the Visual Artists Rights Act of
1990, all legal or equitable rights that are equiv-
alent to any of the rights conferred by section
106A with respect to works of visual art to which
the rights conferred by section 106A apply are
governed exclusively by section 106A and section
113(d) and the provisions of this title relating to
such sections. Thereafter, no person is entitled
to any such right or equivalent right in any
work of visual art under the common law or
statutes of any State.

(2) Nothing in paragraph (1) annuls or limits
any rights or remedies under the common law or
statutes of any State with respect to—

(A) any cause of action from undertakings
commenced before the effective date set forth
in section 610(a) of the Visual Artists Rights
Act of 1990;

(B) activities violating legal or equitable
rights that are not equivalent to any of the
rights conferred by section 106A with respect
to works of visual art; or

(C) activities violating legal or equitable
rights which extend beyond the life of the au-
thor.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2572; Pub. L. 100–568, § 6, Oct. 31, 1988, 102 Stat.
2857; Pub. L. 101–650, title VI, § 605, title VII,
§ 705, Dec. 1, 1990, 104 Stat. 5131, 5134; Pub. L.
105–298, title I, § 102(a), Oct. 27, 1998, 112 Stat.
2827.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Single Federal System. Section 301, one of the bedrock
provisions of the bill, would accomplish a fundamental
and significant change in the present law. Instead of a
dual system of ‘‘common law copyright’’ for unpub-
lished works and statutory copyright for published
works, which has been the system in effect in the
United States since the first copyright statute in 1790,
the bill adopts a single system of Federal statutory
copyright from creation. Under section 301 a work
would obtain statutory protection as soon as it is ‘‘cre-
ated’’ or, as that term is defined in section 101 when it
is ‘‘fixed in a copy or phonorecord for the first time.’’
Common law copyright protection for works coming
within the scope of the statute would be abrogated, and
the concept of publication would lose its all-embracing
importance as a dividing line between common law and
statutory protection and between both of these forms
of legal protection and the public domain.

By substituting a single Federal system for the
present anachronistic, uncertain, impractical, and
highly complicated dual system, the bill would greatly
improve the operation of the copyright law and would
be much more effective in carrying out the basic con-
stitutional aims of uniformity and the promotion of
writing and scholarship. The main arguments in favor
of a single Federal system can be summarized as fol-
lows:

1. One of the fundamental purposes behind the
copyright clause of the Constitution, as shown in
Madison’s comments in The Federalist, was to pro-
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mote national uniformity and to avoid the practical
difficulties of determining and enforcing an author’s
rights under the differing laws and in the separate
courts of the various States. Today when the methods
for dissemination of an author’s work are incom-
parably broader and faster than they were in 1789, na-
tional uniformity in copyright protection is even
more essential than it was then to carry out the con-
stitutional intent.

2. ‘‘Publication,’’ perhaps the most important sin-
gle concept under the present law, also represents its
most serious defect. Although at one time when
works were disseminated almost exclusively through
printed copies, ‘‘publication’’ could serve as a prac-
tical dividing line between common law and statu-
tory protection, this is no longer true. With the de-
velopment of the 20th-century communications revo-
lution, the concept of publication has become in-
creasingly artificial and obscure. To cope with the
legal consequences of an established concept that has
lost much of its meaning and justification, the courts
have given ‘‘publication’’ a number of diverse inter-
pretations, some of them radically different. Not un-
expectedly, the results in individual cases have be-
come unpredictable and often unfair. A single Federal
system would help to clear up this chaotic situation.

3. Enactment of section 301 would also implement
the ‘‘limited times’’ provision of the Constitution
[Const. Art. I, § 8, cl. 8], which has become distorted
under the traditional concept of ‘‘publication.’’ Com-
mon law protection in ‘‘unpublished’’ works is now
perpetual, no matter how widely they may be dis-
seminated by means other than ‘‘publication’’; the
bill would place a time limit on the duration of exclu-
sive rights in them. The provision would also aid
scholarship and the dissemination of historical mate-
rials by making unpublished, undisseminated manu-
scripts available for publication after a reasonable
period.

4. Adoption of a uniform national copyright system
would greatly improve international dealings in
copyrighted material. No other country has anything
like our present dual system. In an era when copy-
righted works can be disseminated instantaneously
to every country on the globe, the need for effective
international copyright relations, and the concomi-
tant need for national uniformity, assume ever great-
er importance.
Under section 301, the statute would apply to all

works created after its effective date [Jan 1, 1978],
whether or not they are ever published or disseminated.
With respect to works created before the effective date
of the statute [Jan. 1, 1978] and still under common law
protection, section 303 of the statute would provide pro-
tection from that date on, and would guarantee a mini-
mum period of statutory copyright.

Preemption of State Law. The intention of section 301
is to preempt and abolish any rights under the common
law or statutes of a State that are equivalent to copy-
right and that extend to works coming within the scope
of the Federal copyright law. The declaration of this
principle in section 301 is intended to be stated in the
clearest and most unequivocal language possible, so as
to foreclose any conceivable misinterpretation of its
unqualified intention that Congress shall act preemp-
tively, and to avoid the development of any vague bor-
derline areas between State and Federal protection.

Under section 301(a) all ‘‘legal or equitable rights
that are equivalent to any of the exclusive rights with-
in the general scope of copyright as specified by section
106’’ are governed exclusively by the Federal copyright
statute if the works involved are ‘‘works of authorship
that are fixed in a tangible medium of expression and
come within the subject matter of copyright as speci-
fied by sections 102 and 103.’’ All corresponding State
laws, whether common law or statutory, are preempted
and abrogated. Regardless of when the work was cre-
ated and whether it is published or unpublished, dis-
seminated or undisseminated, in the public domain or
copyrighted under the Federal statute, the States can-

not offer it protection equivalent to copyright. Section
1338 of title 28, United States Code, also makes clear
that any action involving rights under the Federal
copyright law would come within the exclusive juris-
diction of the Federal courts. The preemptive effect of
section 301 is limited to State laws; as stated expressly
in subsection (d) of section 301, there is no intention to
deal with the question of whether Congress can or
should offer the equivalent of copyright protection
under some constitutional provision other than the
patent-copyright clause of article 1, section 8 [Const.
Art. I, § 8, cl. 8].

As long as a work fits within one of the general sub-
ject matter categories of sections 102 and 103, the bill
prevents the States from protecting it even if it fails to
achieve Federal statutory copyright because it is too
minimal or lacking in originality to qualify, or because
it has fallen into the public domain. On the other hand
section 301(b) explicitly preserves common law copy-
right protection for one important class of works:
works that have not been ‘‘fixed in any tangible me-
dium of expression.’’ Examples would include choreog-
raphy that has never been filmed or notated, an extem-
poraneous speech, ‘‘original works of authorship’’ com-
municated solely through conversations or live broad-
casts, and a dramatic sketch or musical composition
improvised or developed from memory and without
being recorded or written down. As mentioned above in
connection with section 102, unfixed works are not in-
cluded in the specified ‘‘subject matter of copyright.’’
They are therefore not affected by the preemption of
section 301, and would continue to be subject to protec-
tion under State statute or common law until fixed in
tangible form.

The preemption of rights under State law is complete
with respect to any work coming within the scope of
the bill, even though the scope of exclusive rights given
the work under the bill is narrower than the scope of
common law rights in the work might have been.

Representatives of printers, while not opposed to the
principle of section 301, expressed concern about its po-
tential impact on protection of preliminary advertising
copy and layouts prepared by printers. They argued
that this material is frequently ‘‘pirated’’ by competi-
tors, and that it would be a substantial burden if, in
order to obtain full protection, the printer would have
to make registrations and bear the expense and bother
of suing in Federal rather than State courts. On the
other hand, these practical problems are essentially
procedural rather than substantive, and the proposal
for a special exemption to preserve common law rights
equivalent to copyright in unpublished advertising ma-
terial cannot be justified. Moreover, subsection (b), dis-
cussed below, will preserve other legal grounds on
which the printers can protect themselves against ‘‘pi-
rates’’ under State laws.

In a general way subsection (b) of section 301 rep-
resents the obverse of subsection (a). It sets out, in
broad terms and without necessarily being exhaustive,
some of the principal areas of protection that preemp-
tion would not prevent the States from protecting. Its
purpose is to make clear, consistent with the 1964 Su-
preme Court decisions in Sears, Roebuck & Co., v. Stiffel
Co., 376 U.S. 225 [84 S.Ct. 784, 11 L.Ed.2d 661, rehearing
denied 84 S.Ct. 1131, 376 U.S. 973, 12 L.Ed.2d 87], and
Compco Corp. v. Day-Brite Lighting, Inc., 376 U.S. 234 [84
S.Ct. 779, 11 L.Ed.2d 669, rehearing denied 84 S.Ct. 1162,
377 U.S. 913, 12 L.Ed.2d 183], that preemption does not
extend to causes of action, or subject matter outside
the scope of the revised Federal copyright statute.

The numbered clauses of subsection (b) list three gen-
eral areas left unaffected by the preemption: (1) subject
matter that does not come within the subject matter of
copyright; (2) causes of action arising under State law
before the effective date of the statute [Jan. 1, 1978];
and (3) violations of rights that are not equivalent to
any of the exclusive rights under copyright.

The examples in clause (3), while not exhaustive, are
intended to illustrate rights and remedies that are dif-
ferent in nature from the rights comprised in a copy-
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right and that may continue to be protected under
State common law or statute. The evolving common
law rights of ‘‘privacy,’’ ‘‘publicity,’’ and trade secrets,
and the general laws of defamation and fraud, would re-
main unaffected as long as the causes of action contain
elements, such as an invasion of personal rights or a
breach of trust or confidentiality, that are different in
kind from copyright infringement. Nothing in the bill
derogates from the rights of parties to contract with
each other and to sue for breaches of contract; how-
ever, to the extent that the unfair competition concept
known as ‘‘interference with contract relations’’ is
merely the equivalent of copyright protection, it would
be preempted.

The last example listed in clause (3)—‘‘deceptive
trade practices such as passing off and false representa-
tion’’—represents an effort to distinguish between
those causes of action known as ‘‘unfair competition’’
that the copyright statute is not intended to preempt
and those that it is. Section 301 is not intended to pre-
empt common law protection in cases involving activi-
ties such as false labeling, fraudulent representation,
and passing off even where the subject matter involved
comes within the scope of the copyright statute.

‘‘Misappropriation’’ is not necessarily synonymous
with copyright infringement, and thus a cause of action
labeled as ‘‘misappropriation’’ is not preempted if it is
fact based neither on a right within the general scope
of copyright as specified by section 106 nor on a right
equivalent thereto. For example, state law should have
the flexibility to afford a remedy (under traditional
principles of equity) against a consistent pattern of un-
authorized appropriation by a competitor of the facts
(i.e., not the literary expression) constituting ‘‘hot’’
news, whether in the traditional mold of International
News Service v. Associated Press, 248 U.S. 215 (1918) [39
S.Ct. 68, 63 L.Ed. 211], or in the newer form of data up-
dates from scientific, business, or financial data bases.
Likewise, a person having no trust or other relation-
ship with the proprietor of a computerized data base
should not be immunized from sanctions against elec-
tronically or cryptographically breaching the propri-
etor’s security arrangements and accessing the propri-
etor’s data. The unauthorized data access which should
be remediable might also be achieved by the inten-
tional interception of data transmissions by wire,
microwave or laser transmissions, or by the common
unintentional means of ‘‘crossed’’ telephone lines occa-
sioned by errors in switching.

The proprietor of data displayed on the cathode ray
tube of a computer terminal should be afforded protec-
tion against unauthorized printouts by third parties
(with or without improper access), even if the data are
not copyrightable. For example, the data may not be
copyrighted because they are not fixed in a tangible
medium of expression (i.e., the data are not displayed
for a period or not more than transitory duration).

Nothing contained in section 301 precludes the owner
of a material embodiment of a copy or a phonorecord
from enforcing a claim of conversion against one who
takes possession of the copy or phonorecord without
consent.

A unique and difficult problem is presented with re-
spect to the status of sound recordings fixed before
February 12, 1972, the effective date of the amendment
bringing recordings fixed after that date under Federal
copyright protection. In its testimony during the 1975
hearings, the Department of Justice pointed out that,
under section 301 as then written:

This language could be read as abrogating the anti-
piracy laws now existing in 29 states relating to pre-
February 15, 1972, sound recordings on the grounds
that these statutes proscribe activities violating
rights equivalent to * * * the exclusive rights within
the general scope of copyright. * * * Certainly such a
result cannot have been intended for it would likely
effect the immediate resurgence of piracy of pre-Feb-
ruary 15, 1972, sound recordings.

The Department recommended that section 301(b) be
amended to exclude sound recordings fixed prior to
February 15, 1972 from the effect of the preemption.

The Senate adopted this suggestion when it passed S.
22. The result of the Senate amendment would be to
leave pre-1972 sound recordings as entitled to perpetual
protection under State law, while post-1972 recordings
would eventually fall into the public domain as pro-
vided in the bill.

The Committee recognizes that, under recent court
decisions, pre-1972 recordings are protected by State
statute or common law, and that should not all be
thrown into the public domain instantly upon the com-
ing into effect of the new law. However, it cannot agree
that they should in effect be accorded perpetual protec-
tion, as under the Senate amendment, and it has there-
fore revised clause (4) to establish a future date for the
pre-emption to take effect. The date chosen is February
15, 2047 which is 75 years from the effective date of the
statute extending Federal protection to recordings.

Subsection (c) makes clear that nothing contained in
Title 17 annuls or limits any rights or remedies under
any other Federal statute.

REFERENCES IN TEXT

Section 610(a) of the Visual Artists Rights Act of 1990
[Pub. L. 101–650], referred to in subsec. (f)(1), (2)(A), is
set out as an Effective Date note under section 106A of
this title.

AMENDMENTS

1998—Subsec. (c). Pub. L. 105–298 substituted ‘‘2067’’
for ‘‘2047’’ wherever appearing.

1990—Subsec. (b)(4). Pub. L. 101–650, § 705, added par.
(4).

Subsec. (f). Pub. L. 101–650, § 605, added subsec. (f).
1988—Subsec. (e). Pub. L. 100–568 added subsec. (e).

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by section 605 of Pub. L. 101–650 effective
6 months after Dec. 1, 1990, see section 610 of Pub. L.
101–650, set out as an Effective Date note under section
106A of this title.

Amendment by section 705 Pub. L. 101–650 applicable
to any architectural work created on or after Dec. 1,
1990, and any architectural work, that, on Dec. 1, 1990,
is unconstructed and embodied in unpublished plans or
drawings, except that protection for such architectural
work under this title terminates on Dec. 31, 2002, unless
the work is constructed by that date, see section 706 of
Pub. L. 101–650, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

§ 302. Duration of copyright: Works created on or
after January 1, 1978

(a) IN GENERAL.—Copyright in a work created
on or after January 1, 1978, subsists from its cre-
ation and, except as provided by the following
subsections, endures for a term consisting of the
life of the author and 70 years after the author’s
death.

(b) JOINT WORKS.—In the case of a joint work
prepared by two or more authors who did not
work for hire, the copyright endures for a term
consisting of the life of the last surviving author
and 70 years after such last surviving author’s
death.

(c) ANONYMOUS WORKS, PSEUDONYMOUS WORKS,
AND WORKS MADE FOR HIRE.—In the case of an
anonymous work, a pseudonymous work, or a
work made for hire, the copyright endures for a
term of 95 years from the year of its first publi-
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cation, or a term of 120 years from the year of
its creation, whichever expires first. If, before
the end of such term, the identity of one or more
of the authors of an anonymous or pseudony-
mous work is revealed in the records of a reg-
istration made for that work under subsections
(a) or (d) of section 408, or in the records pro-
vided by this subsection, the copyright in the
work endures for the term specified by sub-
section (a) or (b), based on the life of the author
or authors whose identity has been revealed.
Any person having an interest in the copyright
in an anonymous or pseudonymous work may at
any time record, in records to be maintained by
the Copyright Office for that purpose, a state-
ment identifying one or more authors of the
work; the statement shall also identify the per-
son filing it, the nature of that person’s interest,
the source of the information recorded, and the
particular work affected, and shall comply in
form and content with requirements that the
Register of Copyrights shall prescribe by regula-
tion.

(d) RECORDS RELATING TO DEATH OF AU-
THORS.—Any person having an interest in a
copyright may at any time record in the Copy-
right Office a statement of the date of death of
the author of the copyrighted work, or a state-
ment that the author is still living on a particu-
lar date. The statement shall identify the person
filing it, the nature of that person’s interest,
and the source of the information recorded, and
shall comply in form and content with require-
ments that the Register of Copyrights shall pre-
scribe by regulation. The Register shall main-
tain current records of information relating to
the death of authors of copyrighted works, based
on such recorded statements and, to the extent
the Register considers practicable, on data con-
tained in any of the records of the Copyright Of-
fice or in other reference sources.

(e) PRESUMPTION AS TO AUTHOR’S DEATH.—
After a period of 95 years from the year of first
publication of a work, or a period of 120 years
from the year of its creation, whichever expires
first, any person who obtains from the Copy-
right Office a certified report that the records
provided by subsection (d) disclose nothing to
indicate that the author of the work is living, or
died less than 70 years before, is entitled to the
benefits of a presumption that the author has
been dead for at least 70 years. Reliance in good
faith upon this presumption shall be a complete
defense to any action for infringement under
this title.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2572; Pub. L. 105–298, title I, § 102(b), Oct. 27, 1998,
112 Stat. 2827.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

In General. The debate over how long a copyright
should last is as old as the oldest copyright statute and
will doubtless continue as long as there is a copyright
law. With certain exceptions, there appears to be
strong support for the principle, as embodied in the
bill, of a copyright term consisting of the life of the au-
thor and 50 years after his death. In particular, the au-
thors and their representatives stressed that the adop-
tion of a life-plus-50 term was by far their most impor-
tant legislative goal in copyright law revision. The

Register of Copyrights now regards a life-plus-50 term
as the foundation of the entire bill.

Under the present law statutory copyright protection
begins on the date of publication (or on the date of reg-
istration in unpublished form) and continues for 28
years from that date; it may be renewed for a second 28
years, making a total potential term of 56 years in all
cases. [Under Public Laws 87–668, 89–142, 90–141, 90–416,
91–147, 91–555, 92–170, 92–566, and 93–573, copyrights that
were subsisting in their renewal term on September 19,
1962, and that were scheduled to expire before Dec. 31,
1976, have been extended to that later date, in anticipa-
tion that general revision legislation extending their
terms still further will be enacted by then.] The prin-
cipal elements of this system—a definite number of
years, computed from either publication or registra-
tion, with a renewal feature—have been a part of the
U.S. copyright law since the first statute in 1790. The
arguments for changing this system to one based on
the life of the author can be summarized as follows:

1. The present 56-year term is not long enough to
insure an author and his dependents the fair eco-
nomic benefits from his works. Life expectancy has
increased substantially, and more and more authors
are seeing their works fall into the public domain
during their lifetimes, forcing later works to compete
with their own early works in which copyright has
expired.

2. The tremendous growth in communications
media has substantially lengthened the commercial
life of a great many works. A short term is particu-
larly discriminatory against serious works of music,
literature, and art, whose value may not be recog-
nized until after many years.

3. Although limitations on the term of copyright
are obviously necessary, too short a term harms the
author without giving any substantial benefit to the
public. The public frequently pays the same for works
in the public domain as it does for copyrighted works,
and the only result is a commercial windfall to cer-
tain users at the author’s expense. In some cases the
lack of copyright protection actually restrains dis-
semination of the work, since publishers and other
users cannot risk investing in the work unless as-
sured of exclusive rights.

4. A system based on the life of the author would go
a long way toward clearing up the confusion and un-
certainty involved in the vague concept of ‘‘publica-
tion,’’ and would provide a much simpler, clearer
method for computing the term. The death of the au-
thor is a definite, determinable event, and it would be
the only date that a potential user would have to
worry about. All of a particular author’s works, in-
cluding successive revisions of them, would fall into
the public domain at the same time, thus avoiding
the present problems of determining a multitude of
publication dates and of distinguishing ‘‘old’’ and
‘‘new’’ matter in later editions. The bill answers the
problems of determining when relatively obscure au-
thors died, by establishing a registry of death dates
and a system of presumptions.

5. One of the worst features of the present copyright
law is the provision for renewal of copyright. A sub-
stantial burden and expense, this unclear and highly
technical requirement results in incalculable
amounts of unproductive work. In a number of cases
it is the cause of inadvertent and unjust loss of copy-
right. Under a life-plus-50 system the renewal device
would be inappropriate and unnecessary.

6. Under the preemption provisions of section 301
and the single Federal system they would establish,
authors will be giving up perpetual, unlimited exclu-
sive common law rights in their unpublished works,
including works that have been widely disseminated
by means other than publication. A statutory term of
life-plus-50 years is no more than a fair recompense
for the loss of these perpetual rights.

7. A very large majority of the world’s countries
have adopted a copyright term of the life of the au-
thor and 50 years after the author’s death. Since
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American authors are frequently protected longer in
foreign countries than in the United States, the dis-
parity in the duration of copyright has provoked con-
siderable resentment and some proposals for retalia-
tory legislation. Copyrighted works move across na-
tional borders faster and more easily than virtually
any other economic commodity, and with the tech-
niques now in common use this movement has in
many cases become instantaneous and effortless. The
need to conform the duration of U.S. copyright to
that prevalent throughout the rest of the world is in-
creasingly pressing in order to provide certainty and
simplicity in international business dealings. Even
more important, a change in the basis of our copy-
right term would place the United States in the fore-
front of the international copyright community.
Without this change, the possibility of future United
States adherence to the Berne Copyright Union would
evaporate, but with it would come a great and imme-
diate improvement in our copyright relations. All of
these benefits would accrue directly to American and
foreign authors alike.
The need for a longer total term of copyright has

been conclusively demonstrated. It is true that a major
reason for the striking statistical increase in life ex-
pectancy since 1909 is the reduction in infant mortal-
ity, but this does not mean that the increase can be
discounted. Although not nearly as great as the total
increase in life expectancy, there has been a marked in-
crease in longevity, and with medical discoveries and
health programs for the elderly this trend shows every
indication of continuing. If life expectancy in 1909,
which was in the neighborhood of 56 years, offered a
rough guide to the length of copyright protection, then
life expectancy in the 1970’s which is well over 70 years,
should offer a similar guide; the Register’s 1961 Report
included statistics indicating that something between
70 and 76 years was then the average equivalent of life-
plus-50 years. A copyright should extend beyond the au-
thor’s lifetime, and judged by this standard the present
term of 56 years is too short.

The arguments as to the benefits of uniformity with
foreign laws, and the advantages of international com-
ity that would result from adoption of a life-plus-50
term, are also highly significant. The system has
worked well in other countries, and on the whole it
would appear to make computation of terms consider-
ably simpler and easier. The registry of death dates and
the system of presumptions established in section 302
would solve most of the problems in determining when
an individual author died.

No country in the world has provisions on the dura-
tion of copyright like ours. Virtually every other copy-
right law in the world bases the term of protection for
works by natural persons on the life of the author, and
a substantial majority of these accord protection for 50
years after the author’s death. This term is required for
adherence to the Berne Convention. It is worth noting
that the 1965 revision of the copyright law of the Fed-
eral Republic of Germany adopted a term of life plus 70
years.

A point that has concerned some educational groups
arose from the possibility that, since a large majority
(now about 85 percent) of all copyrighted works are not
renewed, a life-plus-50 year term would tie up a sub-
stantial body of material that is probably of no com-
mercial interest but that would be more readily avail-
able for scholarly use if free of copyright restrictions.
A statistical study of renewal registrations made by
the Copyright Office in 1966 supports the generalization
that most material which is considered to be of con-
tinuing or potential commercial value is renewed. Of
the remainder, a certain proportion is of practically no
value to anyone, but there are a large number of un-
renewed works that have scholarly value to historians,
archivists, and specialists in a variety of fields. This
consideration lay behind the proposals for retaining the
renewal device or for limiting the term for unpublished
or unregistered works.

It is true that today’s ephemera represent tomor-
row’s social history, and that works of scholarly value,

which are now falling into the public domain after 28
years, would be protected much longer under the bill.
Balanced against this are the burdens and expenses of
renewals, the near impossibility of distinguishing be-
tween types of works in fixing a statutory term, and
the extremely strong case in favor of a life-plus-50 sys-
tem. Moreover, it is important to realize that the bill
would not restrain scholars from using any work as
source material or from making ‘‘fair use’’ of it; the re-
strictions would extend only to the unauthorized repro-
duction or distribution of copies of the work, its public
performance, or some other use that would actually in-
fringe the copyright owner’s exclusive rights. The ad-
vantages of a basic term of copyright enduring for the
life of the author and for 50 years after the author’s
death outweigh any possible disadvantages.

Basic Copyright Term. Under subsection (a) of section
302, a work ‘‘created’’ on or after the effective date of
the revised statute [Jan. 1, 1978] would be protected by
statutory copyright ‘‘from its creation’’ and, with ex-
ceptions to be noted below, ‘‘endures for a term consist-
ing of the life of the author and 50 years after the au-
thor’s death.’’

Under this provision, as a general rule, the life-plus-
50 term would apply equally to unpublished works, to
works published during the author’s lifetime, and to
works published posthumously.

The definition of ‘‘created’’ in section 101, which will
be discussed in more detail in connection with section
302(c) below, makes clear that ‘‘creation’’ for this pur-
pose means the first time the work is fixed in a copy
or phonorecord; up to that point the work is not ‘‘cre-
ated,’’ and is subject to common law protection, even
though it may exist in someone’s mind and may have
been communicated to others in unfixed form.

Joint Works. Since by definition a ‘‘joint work’’ has
two or more authors, a statute basing the term of copy-
right on the life of the author must provide a special
method of computing the term of ‘‘joint works.’’ Under
the system in effect in many foreign countries, the
term of copyright is measured from the death of the
last survivor of a group of joint authors, no matter how
many there are. The bill adopts this system as the sim-
plest and fairest of the alternatives for dealing with the
problem.

Anonymous Works, Pseudonymous Works, and Works
Made for Hire. Computing the term from the author’s
death also requires special provisions to deal with cases
where the authorship is not revealed or where the ‘‘au-
thor’’ is not an individual. Section 302(c) therefore pro-
vides a special term for anonymous works, pseudony-
mous works, and works made for hire: 75 years from
publication or 100 years from creation, whichever is
shorter. The definitions in section 101 make the status
of anonymous and pseudonymous works depend on
what is revealed on the copies or phonorecords of a
work; a work is ‘‘anonymous’’ if ‘‘no natural person is
identified as author,’’ and is ‘‘pseudonymous’’ if ‘‘the
author is identified under a fictitious name.’’

Section 302(c) provides that the 75- and 100-year terms
for an anonymous or pseudonymous work can be con-
verted to the ordinary life-plus-50 term if ‘‘the identity
of one or more authors * * * is revealed’’ in special
records maintained for this purpose in the Copyright
Office. The term in such cases would be ‘‘based on the
life of the author or authors whose identity has been
revealed.’’ Instead of forcing a user to search through
countless Copyright Office records to determine if an
author’s identity has been revealed, the bill sets up a
special registry for the purpose, with requirements con-
cerning the filing of identifying statements that par-
allel those of the following subsection (d) with respect
to statements of the date of an author’s death.

The alternative terms established in section 302(c)—
75 years from publication or 100 years from creation,
whichever expires first—are necessary to set a time
limit on protection of unpublished material. For exam-
ple, copyright in a work created in 1978 and published
in 1988 would expire in 2063 (75 years from publication).
A question arises as to when the copyright should ex-
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pire if the work is never published. Both the Constitu-
tion and the underlying purposes of the bill require the
establishment of an alternative term for unpublished
work and the only practicable basis for this alternative
is ‘‘creation.’’ Under the bill a work created in 1980 but
not published until after 2005 (or never published)
would fall into the public domain in 2080 (100 years
after creation).

The definition in section 101 provides that ‘‘creation’’
takes place when a work ‘‘is fixed in a copy or phono-
record for the first time.’’ Although the concept of
‘‘creation’’ is inherently lacking in precision, its adop-
tion in the bill would, for example, enable a scholar to
use an unpublished manuscript written anonymously,
pseudonymously, or for hire, if he determines on the
basis of internal or external evidence that the manu-
script is at least 100 years old. In the case of works
written over a period of time or in successive revised
versions, the definition provides that the portion of the
work ‘‘that has been fixed at any particular time con-
stitutes the work as of that time,’’ and that, ‘‘where
the work has been prepared in different versions, each
version constitutes a separate work.’’ Thus, a scholar
or other user, in attempting to determine whether a
particular work is in the public domain, needs to look
no further than the particular version he wishes to use.

Although ‘‘publication’’ would no longer play the
central role assigned to it under the present law, the
concept would still have substantial significance under
provisions throughout the bill, including those on Fed-
eral preemption and duration. Under the definition in
section 101, a work is ‘‘published’’ if one or more copies
or phonorecords embodying it are distributed to the
public—that is, generally to persons under no explicit
or implicit restrictions with respect to disclosure of its
contents—without regard to the manner in which the
copies or phonorecords changed hands. The definition
clears up the question of whether the sale of phono-
records constitutes publication, and it also makes plain
that any form or dissemination in which a material ob-
ject does not change hands—performances or displays
on television, for example—is not a publication no mat-
ter how many people are exposed to the work. On the
other hand, the definition also makes clear that, when
copies or phonorecords are offered to a group of whole-
salers, broadcasters, motion picture theaters, etc., pub-
lication takes place if the purpose is ‘‘further distribu-
tion, public performance, or public display.’’

Although the periods of 75 or 100 years for anonymous
and pseudonymous works and works made for hire seem
to be longer than the equivalent term provided by for-
eign laws and the Berne Conventions, this difference is
more apparent than real. In general, the terms in these
special cases approximate, on the average, the term of
the life of the author plus 50 years established for other
works. The 100-year maximum term for unpublished
works, although much more limited than the perpetual
term now available under common law in the United
States and under statute in some foreign countries, is
sufficient to guard against unjustified invasions of pri-
vacy and to fulfill our obligations under the Universal
Copyright Convention.

Records and Presumption as to Author�s Death. Sub-
sections (d) and (e) of section 302 together furnish an
answer to the practical problems of how to discover the
death dates of obscure or unknown authors. Subsection
(d) provides a procedure for recording statements that
an author died, or that he was still living, on a particu-
lar date, and also requires the Register of Copyrights to
maintain obituary records on a current basis. Under
subsection (e) anyone who, after a specified period, ob-
tains certification from the Copyright Office that its
records show nothing to indicate that the author is liv-
ing or died less than 50 years before, is entitled to rely
upon a presumption that the author has been dead for
more than 50 years. The period specified in subsection
(e)—75 years from publication or 100 years from cre-
ation—is purposely uniform with the special term pro-
vided in subsection (c).

AMENDMENTS

1998—Subsecs. (a), (b). Pub. L. 105–298, § 102(b)(1), (2),
substituted ‘‘70’’ for ‘‘fifty’’.

Subsec. (c). Pub. L. 105–298, § 102(b)(3), in first sen-
tence, substituted ‘‘95’’ for ‘‘seventy-five’’ and ‘‘120’’ for
‘‘one hundred’’.

Subsec. (e). Pub. L. 105–298, § 102(b)(4), in first sen-
tence, substituted ‘‘95’’ for ‘‘seventy-five’’, ‘‘120’’ for
‘‘one hundred’’, and ‘‘70’’ for ‘‘fifty’’ in two places.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 303, 305, 406, 708
of this title.

§ 303. Duration of copyright: Works created but
not published or copyrighted before January
1, 1978

(a) Copyright in a work created before Janu-
ary 1, 1978, but not theretofore in the public do-
main or copyrighted, subsists from January 1,
1978, and endures for the term provided by sec-
tion 302. In no case, however, shall the term of
copyright in such a work expire before Decem-
ber 31, 2002; and, if the work is published on or
before December 31, 2002, the term of copyright
shall not expire before December 31, 2047.

(b) The distribution before January 1, 1978, of
a phonorecord shall not for any purpose con-
stitute a publication of the musical work em-
bodied therein.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2573; Pub. L. 105–80, § 11, Nov. 13, 1997, 111 Stat.
1534; Pub. L. 105–298, title I, § 102(c), Oct. 27, 1998,
112 Stat. 2827.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Theoretically, at least, the legal impact of section 303
would be far reaching. Under it, every ‘‘original work of
authorship’’ fixed in tangible form that is in existence
would be given statutory copyright protection as long
as the work is not in the public domain in this country.
The vast majority of these works consist of private ma-
terial that no one is interested in protecting or infring-
ing, but section 303 would still have practical effects for
a prodigious body of material already in existence.

Looked at another way, however, section 303 would
have a genuinely restrictive effect. Its basic purpose is
to substitute statutory for common law copyright for
everything now protected at common law, and to sub-
stitute reasonable time limits for the perpetual protec-
tion now available. In general, the substituted time
limits are those applicable to works created after the
effective date of the law [Jan. 1, 1978]; for example, an
unpublished work written in 1945 whose author dies in
1980 would be protected under the statute from the ef-
fective date [Jan. 1, 1978] through 2030 (50 years after
the author’s death).

A special problem under this provision is what to do
with works whose ordinary statutory terms will have
expired or will be nearing expiration on the effective
date [Jan. 1, 1978]. The committee believes that a provi-
sion taking away subsisting common law rights and
substituting statutory rights for a reasonable period is
fully in harmony with the constitutional requirements
of due process, but it is necessary to fix a ‘‘reasonable
period’’ for this purpose. Section 303 provides that
under no circumstances would copyright protection ex-
pire before December 31, 2002, and also attempts to en-
courage publication by providing 25 years more protec-
tion (through 2027) if the work were published before
the end of 2002.

AMENDMENTS

1998—Subsec. (a). Pub. L. 105–298 substituted ‘‘Decem-
ber 31, 2047’’ for ‘‘December 31, 2027’’ in second sentence.
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1997—Pub. L. 105–80 designated existing provisions as
subsec. (a) and added subsec. (b).

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 301, 305 of this
title.

§ 304. Duration of copyright: Subsisting copy-
rights

(a) COPYRIGHTS IN THEIR FIRST TERM ON JANU-
ARY 1, 1978.—(1)(A) Any copyright, the first term
of which is subsisting on January 1, 1978, shall
endure for 28 years from the date it was origi-
nally secured.

(B) In the case of—
(i) any posthumous work or of any periodi-

cal, cyclopedic, or other composite work upon
which the copyright was originally secured by
the proprietor thereof, or

(ii) any work copyrighted by a corporate
body (otherwise than as assignee or licensee of
the individual author) or by an employer for
whom such work is made for hire,

the proprietor of such copyright shall be enti-
tled to a renewal and extension of the copyright
in such work for the further term of 67 years.

(C) In the case of any other copyrighted work,
including a contribution by an individual author
to a periodical or to a cyclopedic or other com-
posite work—

(i) the author of such work, if the author is
still living,

(ii) the widow, widower, or children of the
author, if the author is not living,

(iii) the author’s executors, if such author,
widow, widower, or children are not living, or

(iv) the author’s next of kin, in the absence
of a will of the author,

shall be entitled to a renewal and extension of
the copyright in such work for a further term of
67 years.

(2)(A) At the expiration of the original term of
copyright in a work specified in paragraph (1)(B)
of this subsection, the copyright shall endure for
a renewed and extended further term of 67 years,
which—

(i) if an application to register a claim to
such further term has been made to the Copy-
right Office within 1 year before the expiration
of the original term of copyright, and the
claim is registered, shall vest, upon the begin-
ning of such further term, in the proprietor of
the copyright who is entitled to claim the re-
newal of copyright at the time the application
is made; or

(ii) if no such application is made or the
claim pursuant to such application is not reg-
istered, shall vest, upon the beginning of such
further term, in the person or entity that was
the proprietor of the copyright as of the last
day of the original term of copyright.

(B) At the expiration of the original term of
copyright in a work specified in paragraph (1)(C)
of this subsection, the copyright shall endure for
a renewed and extended further term of 67 years,
which—

(i) if an application to register a claim to
such further term has been made to the Copy-
right Office within 1 year before the expiration
of the original term of copyright, and the

claim is registered, shall vest, upon the begin-
ning of such further term, in any person who
is entitled under paragraph (1)(C) to the re-
newal and extension of the copyright at the
time the application is made; or

(ii) if no such application is made or the
claim pursuant to such application is not reg-
istered, shall vest, upon the beginning of such
further term, in any person entitled under
paragraph (1)(C), as of the last day of the
original term of copyright, to the renewal and
extension of the copyright.

(3)(A) An application to register a claim to the
renewed and extended term of copyright in a
work may be made to the Copyright Office—

(i) within 1 year before the expiration of the
original term of copyright by any person enti-
tled under paragraph (1)(B) or (C) to such fur-
ther term of 67 years; and

(ii) at any time during the renewed and ex-
tended term by any person in whom such fur-
ther term vested, under paragraph (2)(A) or
(B), or by any successor or assign of such per-
son, if the application is made in the name of
such person.

(B) Such an application is not a condition of
the renewal and extension of the copyright in a
work for a further term of 67 years.

(4)(A) If an application to register a claim to
the renewed and extended term of copyright in
a work is not made within 1 year before the ex-
piration of the original term of copyright in a
work, or if the claim pursuant to such applica-
tion is not registered, then a derivative work
prepared under authority of a grant of a transfer
or license of the copyright that is made before
the expiration of the original term of copyright
may continue to be used under the terms of the
grant during the renewed and extended term of
copyright without infringing the copyright, ex-
cept that such use does not extend to the prepa-
ration during such renewed and extended term
of other derivative works based upon the copy-
righted work covered by such grant.

(B) If an application to register a claim to the
renewed and extended term of copyright in a
work is made within 1 year before its expiration,
and the claim is registered, the certificate of
such registration shall constitute prima facie
evidence as to the validity of the copyright dur-
ing its renewed and extended term and of the
facts stated in the certificate. The evidentiary
weight to be accorded the certificates of a reg-
istration of a renewed and extended term of
copyright made after the end of that 1-year pe-
riod shall be within the discretion of the court.

(b) COPYRIGHTS IN THEIR RENEWAL TERM AT
THE TIME OF THE EFFECTIVE DATE OF THE SONNY
BONO COPYRIGHT TERM EXTENSION ACT.—Any
copyright still in its renewal term at the time
that the Sonny Bono Copyright Term Extension
Act becomes effective shall have a copyright
term of 95 years from the date copyright was
originally secured.

(c) TERMINATION OF TRANSFERS AND LICENSES
COVERING EXTENDED RENEWAL TERM.—In the
case of any copyright subsisting in either its
first or renewal term on January 1, 1978, other
than a copyright in a work made for hire, the
exclusive or nonexclusive grant of a transfer or
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license of the renewal copyright or any right
under it, executed before January 1, 1978, by any
of the persons designated by subsection (a)(1)(C)
of this section, otherwise than by will, is subject
to termination under the following conditions:

(1) In the case of a grant executed by a per-
son or persons other than the author, termi-
nation of the grant may be effected by the sur-
viving person or persons who executed it. In
the case of a grant executed by one or more of
the authors of the work, termination of the
grant may be effected, to the extent of a par-
ticular author’s share in the ownership of the
renewal copyright, by the author who exe-
cuted it or, if such author is dead, by the per-
son or persons who, under clause (2) of this
subsection, own and are entitled to exercise a
total of more than one-half of that author’s
termination interest.

(2) Where an author is dead, his or her termi-
nation interest is owned, and may be exer-
cised, as follows:

(A) The widow or widower owns the au-
thor’s entire termination interest unless
there are any surviving children or grand-
children of the author, in which case the
widow or widower owns one-half of the au-
thor’s interest.

(B) The author’s surviving children, and
the surviving children of any dead child of
the author, own the author’s entire termi-
nation interest unless there is a widow or
widower, in which case the ownership of one-
half of the author’s interest is divided
among them.

(C) The rights of the author’s children and
grandchildren are in all cases divided among
them and exercised on a per stirpes basis ac-
cording to the number of such author’s chil-
dren represented; the share of the children of
a dead child in a termination interest can be
exercised only by the action of a majority of
them.

(D) In the event that the author’s widow or
widower, children, and grandchildren are not
living, the author’s executor, administrator,
personal representative, or trustee shall own
the author’s entire termination interest.

(3) Termination of the grant may be effected
at any time during a period of five years be-
ginning at the end of fifty-six years from the
date copyright was originally secured, or be-
ginning on January 1, 1978, whichever is later.

(4) The termination shall be effected by serv-
ing an advance notice in writing upon the
grantee or the grantee’s successor in title. In
the case of a grant executed by a person or
persons other than the author, the notice shall
be signed by all of those entitled to terminate
the grant under clause (1) of this subsection,
or by their duly authorized agents. In the case
of a grant executed by one or more of the au-
thors of the work, the notice as to any one au-
thor’s share shall be signed by that author or
his or her duly authorized agent or, if that au-
thor is dead, by the number and proportion of
the owners of his or her termination interest
required under clauses (1) and (2) of this sub-
section, or by their duly authorized agents.

(A) The notice shall state the effective
date of the termination, which shall fall

within the five-year period specified by
clause (3) of this subsection, or, in the case
of a termination under subsection (d), within
the five-year period specified by subsection
(d)(2), and the notice shall be served not less
than two or more than ten years before that
date. A copy of the notice shall be recorded
in the Copyright Office before the effective
date of termination, as a condition to its
taking effect.

(B) The notice shall comply, in form, con-
tent, and manner of service, with require-
ments that the Register of Copyrights shall
prescribe by regulation.

(5) Termination of the grant may be effected
notwithstanding any agreement to the con-
trary, including an agreement to make a will
or to make any future grant.

(6) In the case of a grant executed by a per-
son or persons other than the author, all
rights under this title that were covered by
the terminated grant revert, upon the effec-
tive date of termination, to all of those enti-
tled to terminate the grant under clause (1) of
this subsection. In the case of a grant executed
by one or more of the authors of the work, all
of a particular author’s rights under this title
that were covered by the terminated grant re-
vert, upon the effective date of termination, to
that author or, if that author is dead, to the
persons owning his or her termination interest
under clause (2) of this subsection, including
those owners who did not join in signing the
notice of termination under clause (4) of this
subsection. In all cases the reversion of rights
is subject to the following limitations:

(A) A derivative work prepared under au-
thority of the grant before its termination
may continue to be utilized under the terms
of the grant after its termination, but this
privilege does not extend to the preparation
after the termination of other derivative
works based upon the copyrighted work cov-
ered by the terminated grant.

(B) The future rights that will revert upon
termination of the grant become vested on
the date the notice of termination has been
served as provided by clause (4) of this sub-
section.

(C) Where the author’s rights revert to two
or more persons under clause (2) of this sub-
section, they shall vest in those persons in
the proportionate shares provided by that
clause. In such a case, and subject to the
provisions of subclause (D) of this clause, a
further grant, or agreement to make a fur-
ther grant, of a particular author’s share
with respect to any right covered by a termi-
nated grant is valid only if it is signed by
the same number and proportion of the own-
ers, in whom the right has vested under this
clause, as are required to terminate the
grant under clause (2) of this subsection.
Such further grant or agreement is effective
with respect to all of the persons in whom
the right it covers has vested under this sub-
clause, including those who did not join in
signing it. If any person dies after rights
under a terminated grant have vested in him
or her, that person’s legal representatives,
legatees, or heirs at law represent him or her
for purposes of this subclause.
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(D) A further grant, or agreement to make
a further grant, of any right covered by a
terminated grant is valid only if it is made
after the effective date of the termination.
As an exception, however, an agreement for
such a further grant may be made between
the author or any of the persons provided by
the first sentence of clause (6) of this sub-
section, or between the persons provided by
subclause (C) of this clause, and the original
grantee or such grantee’s successor in title,
after the notice of termination has been
served as provided by clause (4) of this sub-
section.

(E) Termination of a grant under this sub-
section affects only those rights covered by
the grant that arise under this title, and in
no way affects rights arising under any
other Federal, State, or foreign laws.

(F) Unless and until termination is ef-
fected under this subsection, the grant, if it
does not provide otherwise, continues in ef-
fect for the remainder of the extended re-
newal term.

(d) TERMINATION RIGHTS PROVIDED IN SUB-
SECTION (c) WHICH HAVE EXPIRED ON OR BEFORE
THE EFFECTIVE DATE OF THE SONNY BONO COPY-
RIGHT TERM EXTENSION ACT.—In the case of any
copyright other than a work made for hire, sub-
sisting in its renewal term on the effective date
of the Sonny Bono Copyright Term Extension
Act for which the termination right provided in
subsection (c) has expired by such date, where
the author or owner of the termination right has
not previously exercised such termination right,
the exclusive or nonexclusive grant of a transfer
or license of the renewal copyright or any right
under it, executed before January 1, 1978, by any
of the persons designated in subsection (a)(1)(C)
of this section, other than by will, is subject to
termination under the following conditions:

(1) The conditions specified in subsections
(c)(1), (2), (4), (5), and (6) of this section apply
to terminations of the last 20 years of copy-
right term as provided by the amendments
made by the Sonny Bono Copyright Term Ex-
tension Act.

(2) Termination of the grant may be effected
at any time during a period of 5 years begin-
ning at the end of 75 years from the date copy-
right was originally secured.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2573; Pub. L. 102–307, title I, § 102(a), (d), June 26,
1992, 106 Stat. 264, 266; Pub. L. 105–80, § 12(a)(9),
Nov. 13, 1997, 111 Stat. 1535; Pub. L. 105–298, title
I, §§ 102(d)(1), 103, Oct. 27, 1998, 112 Stat. 2827, 2829;
Pub. L. 107–273, div. C, title III, § 13210(10), Nov.
2, 2002, 116 Stat. 1910.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The arguments in favor of lengthening the duration
of copyright apply to subsisting as well as future copy-
rights. The bill’s basic approach is to increase the
present 56-year term to 75 years in the case of copy-
rights subsisting in both their first and their renewal
terms.

Copyrights in Their First Term. Subsection (a) of sec-
tion 304 reenacts and preserves the renewal provision,
now in Section 24 of the statute [section 24 of former
title 17], for all of the works presently in their first 28-

year term. A great many of the present expectancies in
these cases are the subject of existing contracts, and it
would be unfair and immensely confusing to cut off or
alter these interests. Renewal registration will be re-
quired during the 28th year of the copyright but the
length of the renewal term will be increased from 28 to
47 years.

Although the bill preserves the language of the
present renewal provision without any change in sub-
stance, the Committee intends that the reference to a
‘‘posthumous work’’ in this section has the meaning
given to it in Bartok v. Boosey & Hawkes, Inc., 523 F.2d
941 (2d Cir. 1975)—one as to which no copyright assign-
ment or other contract for exploitation of the work has
occurred during an author’s lifetime, rather than one
which is simply first published after the author’s death.

Copyrights in Their Renewal Term. Renewed copy-
rights that are subsisting in their second term at any
time during the period between December 31, 1976, and
December 31, 1977, inclusive, would be extended under
section 304(b) to run for a total of 75 years. This provi-
sion would add another 19 years to the duration of any
renewed copyright whose second term started during
the 28 years immediately preceding the effective date
of the act (January 1, 1978). In addition, it would extend
by varying lesser amounts the duration of renewal
copyrights already extended under Public Laws 87–668,
89–142, 90–141, 90–416, 91–147, 91–555, 92–170, 92–566, and
93–573, all of which would otherwise expire on December
31, 1976. The subsection would also extend the duration
of renewal copyrights whose second 28-year term is
scheduled to expire during 1977. In none of these cases,
however, would the total terms of copyright for the
work be longer than 75 years.

Subsection (b) also covers the special situation of a
subsisting first-term copyright that becomes eligible
for renewal registration during the year before the act
comes into effect. If a renewal registration is not made
before the effective date [Jan. 1, 1978], the case is gov-
erned by the provisions of section 304(a) [subsec. (a) of
this section]. If a renewal registration is made during
the year before the new law takes effect, however, the
copyright would be treated as if it were already subsist-
ing in its second term and would be extended to the full
period of 75 years without the need for further renewal.

Termination of Grants Covering Extended Term. An
issue underlying the 19-year extension of renewal terms
under both subsections (a) and (b) of section 304 [sub-
secs. (a) and (b) of this section] is whether, in a case
where their rights have already been transferred, the
author or the dependents of the author should be given
a chance to benefit from the extended term. The argu-
ments for granting rights of termination are even more
persuasive under section 304 than they are under sec-
tion 203; the extended term represents a completely
new property right, and there are strong reasons for
giving the author, who is the fundamental beneficiary
of copyright under the Constitution, an opportunity to
share in it.

Subsection (c) of section 304 is a close but not exact
counterpart of section 203. In the case of either a first-
term or renewal copyright already subsisting when the
new statute becomes effective [Jan. 1, 1978], any grant
of rights covering the renewal copyright in the work,
executed before the effective date [Jan. 1, 1978], may be
terminated under conditions and limitations similar to
those provided in section 203. Except for transfers and
licenses covering renewal copyrights already extended
under Public Laws 87–668, 89–142, 90–141, 90–416, 91–147,
91–555, 92–170, 92–566, and 93–573, which would become
subject to termination immediately upon the coming
into effect of the revised law, the 5-year period during
which termination could be made effective would start
56 years after copyright was originally secured.

The bill distinguishes between the persons who can
terminate a grant under section 203 and those entitled
to terminate a grant covering an extended term under
section 304. Instead of being limited to transfers and li-
censes executed by the author, the right of termination
under section 304(c) also extends to grants executed by
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those beneficiaries of the author who can claim re-
newal under the present law: his or her widow or wid-
ower, children, executors, or next of kin.

There is good reason for this difference. Under sec-
tion 203, an author’s widow or widower and children are
given rights of termination if the author is dead, but
these rights apply only to grants by the author, and
any effort by a widow, widower, or child to transfer
contingent future interests under a termination would
be ineffective. In contrast, under the present renewal
provisions, any statutory beneficiary of the author can
make a valid transfer or license of future renewal
rights, which is completely binding if the author is
dead and the person who executed the grant turns out
to be the proper renewal claimant. Because of this, a
great many contingent transfers of future renewal
rights have been obtained from widows, widowers, chil-
dren, and next of kin, and a substantial number of
these will be binding. After the present 28-year renewal
period has ended, a statutory beneficiary who has
signed a disadvantageous grant of this sort should have
the opportunity to reclaim the extended term.

As explained above in connection with section 203,
the bill adopts the principle that, where a transfer or
license by the author is involved, termination may be
effected by a per stirpes majority of those entitled to
terminate, and this principle also applies to the owner-
ship of rights under a termination and to the making
of further grants of reverted rights. In general, this
principle has also been adopted with respect to the ter-
mination of rights under an extended renewal copy-
right in section 304, but with several differences made
necessary by the differences between the legal status of
transfers and licenses made after the effective date of
the new law [Jan. 1, 1978] (governed by section 203) and
that of grants of renewal rights made earlier and gov-
erned by section 304(c). The following are the most im-
portant distinctions between the termination rights
under the two sections:

1. Joint Authorship.—Under section 304, a grant of
renewal rights executed by joint authors during the
first term of copyright would be effective only as to
those who were living at the time of renewal; where
any of them are dead, their statutory beneficiaries
are entitled to claim the renewal independently as a
new estate. It would therefore be inappropriate to im-
pose a requirement of majority action with respect to
transfers executed by two or more joint authors.

2. Grants Not Executed by Author.—Section 304(c)
adopts the majority principle underlying the amend-
ments of section 203 [section 203 of this title] with re-
spect to the termination rights of a dead author’s
widow or widower and children. There is much less
reason, as a matter of policy, to apply this principle
in the case of transfers and licenses of renewal rights
executed under the present law by the author’s
widow, widower, children, executors, or next of kin,
and the practical arguments against doing so are con-
clusive. It is not clear how the shares of a class of re-
newal beneficiaries are to be divided under the exist-
ing law, and greater difficulties would be presented if
any attempt were made to apply the majority prin-
ciple to further beneficiaries in cases where one or
more of the renewal beneficiaries are dead. Therefore,
where the grant was executed by a person or persons
other than the author, termination can be effected
only by the unanimous action of the survivors of
those who executed it.

3. Further Grants.—The reason against adopting a
principle of majority action with respect to the right
to terminate grants by joint authors and grants not
executed by the author apply equally with respect to
the right to make further grants under section 304(c).
The requirement for majority action in clause (6)(C)
is therefore confined to cases where the rights under
a grant by the author have reverted to his or her
widow or widower, or children, or both. Where the ex-
tended term reverts to joint authors or to a class of
renewal beneficiaries who have joined in executing a
grant, their rights would be governed by the general

rules of tenancy in common; each coowner would
have an independent right to sell his share, or to use
or license the work subject to an accounting.
Nothing contained in this section or elsewhere in this

legislation is intended to extend the duration of any li-
cense, transfer, or assignment made for a period of less
than fifty-six years. If, for example, an agreement pro-
vides an earlier termination date or lesser duration, or
if it allows the author the right of cancelling or termi-
nating the agreement under certain circumstances, the
duration is governed by the agreement. Likewise, noth-
ing in this section or legislation is intended to change
the existing state of the law of contracts concerning
the circumstances in which an author may terminate a
license, transfer or assignment.

Section 304(c)(6)(E) provides that, unless and until
termination is effected under this section, the grant,
‘‘if it does not provide otherwise,’’ continues for the
term of copyright. This section means that, if the
agreement does not contain provisions specifying its
term or duration, and the author has not terminated
the agreement under this section, the agreement con-
tinues for the term of the copyright, subject to any
right of termination under circumstances which may
be specified therein. If, however, an agreement does
contain provisions governing its duration—for example,
a term of sixty years—and the author has not exercised
his or her right of termination under the statute, the
agreement will continue according to its terms—in this
example, for only sixty years. The quoted language is
not to be construed as requiring agreements to reserve
the right of termination.

REFERENCES IN TEXT

The Sonny Bono Copyright Term Extension Act, re-
ferred to in subsecs. (b) and (d), is title I of Pub. L.
105–298, Oct. 27, 1998, 112 Stat. 2827. The effective date of
the Act is the date of enactment of Pub. L. 105–298,
which was approved Oct. 27, 1998. For complete classi-
fication of this Act to the Code, see Short Title of 1998
Amendments note set out under section 101 of this title
and Tables.

AMENDMENTS

2002—Subsec. (c)(2)(A) to (C). Pub. L. 107–273, in sub-
pars. (A) to (C), substituted ‘‘The’’ for ‘‘the’’ and, in
subpars. (A) and (B), substituted period for semicolon
at end.

1998—Subsec. (a)(1)(B), (C). Pub. L. 105–298,
§ 102(d)(1)(A)(i), substituted ‘‘67’’ for ‘‘47’’ in concluding
provisions.

Subsec. (a)(2)(A), (B). Pub. L. 105–298, § 102(d)(1)(A)(ii),
substituted ‘‘67’’ for ‘‘47’’ in introductory provisions.

Subsec. (a)(3)(A)(i), (B). Pub. L. 105–298,
§ 102(d)(1)(A)(iii), substituted ‘‘67’’ for ‘‘47’’.

Subsec. (b). Pub. L. 105–298, § 102(d)(1)(B), amended
heading and text of subsec. (b) generally. Prior to
amendment, text read as follows: ‘‘The duration of any
copyright, the renewal term of which is subsisting at
any time between December 31, 1976, and December 31,
1977, inclusive, or for which renewal registration is
made between December 31, 1976, and December 31, 1977,
inclusive, is extended to endure for a term of seventy-
five years from the date copyright was originally se-
cured.’’

Subsec. (c)(2). Pub. L. 105–298, § 103(1), struck out ‘‘by
his widow or her widower and his or her children or
grandchildren’’ after ‘‘exercised,’’ in introductory pro-
visions.

Subsec. (c)(2)(D). Pub. L. 105–298, § 103(2), added sub-
par. (D).

Subsec. (c)(4)(A). Pub. L. 105–298, § 102(d)(1)(C), in-
serted ‘‘or, in the case of a termination under sub-
section (d), within the five-year period specified by sub-
section (d)(2),’’ before ‘‘and the notice’’.

Subsec. (d). Pub. L. 105–298, § 102(d)(1)(D), added sub-
sec. (d).

1997—Subsec. (c). Pub. L. 105–80 substituted ‘‘sub-
section (a)(1)(C)’’ for ‘‘the subsection (a)(1)(C)’’ in intro-
ductory provisions.
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1992—Subsec. (a). Pub. L. 102–307, § 102(a), amended
subsec. (a) generally. Prior to amendment, subsec. (a)
read as follows: ‘‘COPYRIGHTS IN THEIR FIRST TERM ON
JANUARY 1, 1978.—Any copyright, the first term of
which is subsisting on January 1, 1978, shall endure for
twenty-eight years from the date it was originally se-
cured: Provided, That in the case of any posthumous
work or of any periodical, cyclopedic, or other compos-
ite work upon which the copyright was originally se-
cured by the proprietor thereof, or of any work copy-
righted by a corporate body (otherwise than as assignee
or licensee of the individual author) or by an employer
for whom such work is made for hire, the proprietor of
such copyright shall be entitled to a renewal and exten-
sion of the copyright in such work for the further term
of forty-seven years when application for such renewal
and extension shall have been made to the Copyright
Office and duly registered therein within one year prior
to the expiration of the original term of copyright: And
provided further, That in the case of any other copy-
righted work, including a contribution by an individual
author to a periodical or to a cyclopedic or other com-
posite work, the author of such work, if still living, or
the widow, widower, or children of the author, if the
author be not living, or if such author, widow, widower,
or children be not living, then the author’s executors,
or in the absence of a will, his or her next of kin shall
be entitled to a renewal and extension of the copyright
in such work for a further term of forty-seven years
when application for such renewal and extension shall
have been made to the Copyright Office and duly reg-
istered therein within one year prior to the expiration
of the original term of copyright: And provided further,
That in default of the registration of such application
for renewal and extension, the copyright in any work
shall terminate at the expiration of twenty-eight years
from the date copyright was originally secured.’’

Subsec. (c). Pub. L. 102–307, § 102(d), substituted ‘‘sub-
section (a)(1)(C)’’ for ‘‘second proviso of subsection (a)’’
in introductory provisions.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102–307 effective June 26, 1992,
but applicable only to copyrights secured between Jan-
uary 1, 1964, and December 31, 1977, and not affecting
court proceedings pending on June 26, 1992, with copy-
rights secured before January 1, 1964, governed by sec-
tion 304(a) of this title as in effect on the day before
June 26, 1992, except each reference to forty-seven years
in such provisions deemed to be 67 years, see section
102(g) of Pub. L. 102–307, as amended, set out as a note
under section 101 of this title.

EFFECTIVE DATE

Subsec. (b) of this section effective Oct. 19, 1976, see
section 102 of Pub. L. 94–553, set out as a note preceding
section 101 of this title.

LEGAL EFFECT OF RENEWAL OF COPYRIGHT UNCHANGED

Section 102(c) of Pub. L. 102–307, as amended by Pub.
L. 105–298, title I, § 102(d)(2)(A), Oct. 27, 1998, 112 Stat.
2828, provided that: ‘‘The renewal and extension of a
copyright for a further term of 67 years provided for
under paragraphs (1) and (2) of section 304(a) of title 17,
United States Code[,] shall have the same effect with
respect to any grant, before the effective date of the
Sonny Bono Copyright Term Extension Act [Oct. 27,
1998], of a transfer or license of the further term as did
the renewal of a copyright before the effective date of
the Sonny Bono Copyright Term Extension Act under
the law in effect at the time of such grant.’’

AD INTERIM COPYRIGHTS SUBSISTING OR CAPABLE OF
BEING SECURED UNDER PREDECESSOR PROVISIONS

Section 107 of Pub. L. 94–553 provided that: ‘‘In the
case of any work in which an ad interim copyright is
subsisting or is capable of being secured on December
31, 1977, under section 22 of title 17 as it existed on that
date, copyright protection is hereby extended to endure

for the term or terms provided by section 304 of title 17
as amended by the first section of this Act [this sec-
tion].’’

COPYRIGHT GRANTED TO ‘‘SCIENCE AND HEALTH WITH
KEY TO THE SCRIPTURES’’ FOR TERM OF 75 YEARS

Private Law 92–60, Dec. 15, 1971, 85 Stat. 857, provided:
‘‘That, any provision of law to the contrary notwith-
standing, copyright is hereby granted to the trustees
under the will of Mary Baker Eddy, their successors,
and assigns, in the work ‘Science and Health with Key
to the Scriptures’ (entitled also in some editions
‘Science and Health’ or ‘Science and Health; with a Key
to the Scriptures’), by Mary Baker Eddy, including all
editions thereof in English and translation heretofore
published, or hereafter published by or on behalf of said
trustees, their successors or assigns, for a term of sev-
enty-five years from the effective date of this Act [Dec.
15, 1971] or from the date of first publication, whichever
is later. All copies of the protected work hereafter pub-
lished are to bear notice of copyright, and all new edi-
tions hereafter published are to be registered in the
Copyright Office, in accordance with the provisions of
title 17 of the United States Code or any revision or re-
codification thereof. The copyright owner shall be enti-
tled to all rights and remedies provided to copyright
owners generally by law: Provided, however, That no li-
ability shall attach under this Act for lawful uses made
or acts done prior to the effective date of this Act in
connection with said work, or in respect to the con-
tinuance for one year subsequent to such date of any
business undertaking or enterprise lawfully undertaken
prior to such date involving expenditure or contractual
obligation in connection with the exploitation, produc-
tion, reproduction or circulation of said work. This Act
shall be effective upon enactment.’’

EXTENSION OF RENEWAL TERMS UNDER PRIOR LAW

Pub. L. 93–573, title I, § 104, Dec. 31, 1974, 88 Stat. 1873,
provided that in any case in which the renewal term of
a copyright subsisting in any work on Dec. 31, 1974, or
the term thereof as extended by Public Law 87–668, by
Public Law 89–142, by Public Law 90–141, by Public Law
90–416, by Public Law 91–417, by Public Law 91–555, by
Public Law 92–170, or by Public Law 92–556 (or by all or
certain of said laws) [set out below], would expire prior
to Dec. 31, 1976, such term was continued until Dec. 31,
1976.

Pub. L. 92–566, Oct. 25, 1972, 86 Stat. 1181, provided
that in any case in which the renewal term of a copy-
right subsisting in any work on Oct. 25, 1972, or the
term thereof as extended by Public Law 87–668, by Pub-
lic Law 89–142, by Public Law 90–141, by Public Law
90–416, by Public Law 91–147, by Public Law 91–555, or by
Public Law 92–170 (or by all or certain of said laws) [set
out below], would expire prior to Dec. 31, 1974, such
term was continued until Dec. 31, 1974.

Pub. L. 92–170, Nov. 24, 1971, 85 Stat. 490, provided that
in any case in which the renewal term of a copyright
subsisting in any work on Nov. 24, 1971, or the term
thereof as extended by Public Law 87–668, by Public
Law 89–142, by Public Law 90–141, by Public Law 90–416,
by Public Law 91–147, or by Public Law 91–555 (or by all
or certain of said laws), would expire prior to Dec. 31,
1972, such term was continued until Dec. 31, 1972.

Pub. L. 91–555, Dec. 17, 1970, 84 Stat. 1441, provided
that in any case in which the renewal term of a copy-
right subsisting in any work on Dec. 17, 1970, or the
term thereof as extended by Public Law 87–668, by Pub-
lic Law 89–442 [89–142], by Public Law 90–141, by Public
Law 90–416, or by Public Law 91–147 (or by all or certain
of said laws) [set out below], would expire prior to Dec.
31, 1971, such term was continued until Dec. 31, 1971.

Pub. L. 91–147, Dec. 16, 1969, 83 Stat. 360, provided that
in any case in which the renewal term of a copyright
subsisting in any work on Dec. 16, 1969, or the term
thereof as extended by Public Law 87–668, by Public
Law 89–142, by Public Law 90–141, or by Public Law
90–416 (or by all or certain of said laws) [set out below],
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would expire prior to Dec. 31, 1970, such term was con-
tinued until Dec. 31, 1970.

Pub. L. 90–416, July 23, 1968, 82 Stat. 397, provided that
in any case in which the renewal term of a copyright
subsisting in any work on July 23, 1968, or the term
thereof as extended by Public Law 87–668, by Public
Law 89–142, or by Public Law 90–141 (or by all or certain
of said laws) [set out below], would expire prior to Dec.
31, 1969, such term was continued until Dec. 31, 1969.

Pub. L. 90–141, Nov. 16, 1967, 81 Stat. 464, provided that
in any case in which the renewal term of a copyright
subsisting in any work on Nov. 16, 1967, or the term
thereof as extended by Public Law 87–668, or by Public
Law 89–142 (or by either or both of said laws) [set out
below], would expire prior to Dec. 31, 1968, such term
was continued until Dec. 31, 1968.

Pub. L. 89–142, Aug. 28, 1965, 79 Stat. 581, provided that
in any case in which the renewal term of a copyright
subsisting in any work on Aug. 28, 1965, or the term
thereof as extended by Public Law 87–668 [set out
below], would expire prior to Dec. 31, 1967, such term
was continued until Dec. 31, 1967.

Pub. L. 87–668, Sept. 19, 1962, 76 Stat. 555, provided
that in any case in which the renewal term of a copy-
right subsisting in any work on Sept. 19, 1962, would ex-
pire prior to Dec. 31, 1965, such term was continued
until Dec. 31, 1965.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 305, 408, 409, 708
of this title.

§ 305. Duration of copyright: Terminal date

All terms of copyright provided by sections 302
through 304 run to the end of the calendar year
in which they would otherwise expire.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2576.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Under section 305, which has its counterpart in the
laws of most foreign countries, the term of copyright
protection for a work extends through December 31 of
the year in which the term would otherwise have ex-
pired. This will make the duration of copyright much
easier to compute, since it will be enough to determine
the year, rather than the exact date, of the event from
which the term is based.

Section 305 applies only to ‘‘terms of copyright pro-
vided by sections 302 through 304,’’ which are the sec-
tions dealing with duration of copyright. It therefore
has no effect on the other time periods specified in the
bill; and, since they do not involve ‘‘terms of copy-
right,’’ the periods provided in section 304(c) with re-
spect to termination of grants are not affected by sec-
tion 305.

The terminal date section would change the duration
of subsisting copyrights under section 304 by extending
the total terms of protection under subsections (a) and
(b) to the end of the 75th year from the date copyright
was secured. A copyright subsisting in its first term on
the effective date of the act [Jan. 1, 1978] would run
through December 31 of the 28th year and would then
expire unless renewed. Since all copyright terms under
the bill expire on December 31, and since section 304(a)
requires that renewal be made ‘‘within one year prior
to the expiration of the original term of copyright,’’
the period for renewal registration in all cases will run
from December 31 through December 31.

A special situation arises with respect to subsisting
copyrights whose first 28-year term expires during the
first year after the act comes into effect. As already ex-
plained in connection with section 304(b), if a renewal
registration for a copyright of this sort is made before
the effective date [Jan. 1, 1978], the total term is ex-
tended to 75 years without the need for a further re-

newal registration. But, if renewal has not yet been
made when the act becomes effective [Jan. 1, 1978], the
period for renewal registration may in some cases be
extended. If, as the bill provides, the act becomes effec-
tive on January 1, 1978, a copyright that was originally
secured on September 1, 1950, could have been renewed
by virtue of the present statute between September 1,
1977, and December 31, 1977; if not, it can still be re-
newed under section 304(a) of the new act between Jan-
uary 1, 1978, and December 31, 1978.

CHAPTER 4�COPYRIGHT NOTICE, DEPOSIT,
AND REGISTRATION

Sec.
401. Notice of copyright: Visually perceptible cop-

ies.
402. Notice of copyright: Phonorecords of sound

recordings.
403. Notice of copyright: Publications incorporat-

ing United States Government works.
404. Notice of copyright: Contributions to collec-

tive works.
405. Notice of copyright: Omission of notice on

certain copies and phonorecords.
406. Notice of copyright: Error in name or date on

certain copies and phonorecords.
407. Deposit of copies or phonorecords for Library

of Congress.
408. Copyright registration in general.
409. Application for copyright registration.
410. Registration of claim and issuance of certifi-

cate.
411. Registration and infringement actions.
412. Registration as prerequisite to certain rem-

edies for infringement.

AMENDMENTS

1988—Pub. L. 100–568, §§ 7(g), 9(b)(2), Oct. 31, 1988, 102
Stat. 2859, inserted in items 405 and 406 ‘‘on certain cop-
ies and phonorecords’’ and substituted in item 411
‘‘Registration and infringement actions’’ for ‘‘Registra-
tion as prerequisite to infringement suit’’.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in section 912 of this title.

§ 401. Notice of copyright: Visually perceptible
copies

(a) GENERAL PROVISIONS.—Whenever a work
protected under this title is published in the
United States or elsewhere by authority of the
copyright owner, a notice of copyright as pro-
vided by this section may be placed on publicly
distributed copies from which the work can be
visually perceived, either directly or with the
aid of a machine or device.

(b) FORM OF NOTICE.—If a notice appears on
the copies, it shall consist of the following three
elements:

(1) the symbol  (the letter C in a circle), or
the word ‘‘Copyright’’, or the abbreviation
‘‘Copr.’’; and

(2) the year of first publication of the work;
in the case of compilations, or derivative
works incorporating previously published ma-
terial, the year date of first publication of the
compilation or derivative work is sufficient.
The year date may be omitted where a pic-
torial, graphic, or sculptural work, with ac-
companying text matter, if any, is reproduced
in or on greeting cards, postcards, stationery,
jewelry, dolls, toys, or any useful articles; and

(3) the name of the owner of copyright in the
work, or an abbreviation by which the name
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can be recognized, or a generally known alter-
native designation of the owner.

(c) POSITION OF NOTICE.—The notice shall be
affixed to the copies in such manner and loca-
tion as to give reasonable notice of the claim of
copyright. The Register of Copyrights shall pre-
scribe by regulation, as examples, specific meth-
ods of affixation and positions of the notice on
various types of works that will satisfy this re-
quirement, but these specifications shall not be
considered exhaustive.

(d) EVIDENTIARY WEIGHT OF NOTICE.—If a no-
tice of copyright in the form and position speci-
fied by this section appears on the published
copy or copies to which a defendant in a copy-
right infringement suit had access, then no
weight shall be given to such a defendant’s
interposition of a defense based on innocent in-
fringement in mitigation of actual or statutory
damages, except as provided in the last sentence
of section 504(c)(2).

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2576; Pub. L. 100–568, § 7(a), Oct. 31, 1988, 102 Stat.
2857.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

A requirement that the public be given formal notice
of every work in which copyright is claimed was a part
of the first U.S. copyright statute enacted in 1790, and
since 1802 our copyright laws have always provided that
the published copies of copyrighted works must bear a
specified notice as a condition of protection. Under the
present law the copyright notice serves four principal
functions:

(1) It has the effect of placing in the public domain
a substantial body of published material that no one
is interested in copyrighting;

(2) It informs the public as to whether a particular
work is copyrighted;

(3) It identifies the copyright owner; and
(4) It shows the date of publication.

Ranged against these values of a notice requirement
are its burdens and unfairness to copyright owners. One
of the strongest arguments for revision of the present
statute has been the need to avoid the arbitrary and
unjust forfeitures now resulting from unintentional or
relatively unimportant omissions or errors in the copy-
right notice. It has been contended that the disadvan-
tages of the notice requirement outweigh its values and
that it should therefore be eliminated or substantially
liberalized.

The fundamental principle underlying the notice pro-
visions of the bill is that the copyright notice has real
values which should be preserved, and that this should
be done by inducing use of notice without causing out-
right forfeiture for errors or omissions. Subject to cer-
tain safeguards for innocent infringers, protection
would not be lost by the complete omission of copy-
right notice from large numbers of copies or from a
whole edition, if registration for the work is made be-
fore or within 5 years after publication. Errors in the
name or date in the notice could be corrected without
forfeiture of copyright.

Sections 401 and 402 set out the basic notice require-
ments of the bill, the former dealing with ‘‘copies from
which the work can be visually perceived,’’ and the lat-
ter covering ‘‘phonorecords’’ of a ‘‘sound recording.’’
The notice requirements established by these parallel
provisions apply only when copies or phonorecords of
the work are ‘‘publicly distributed.’’ No copyright no-
tice would be required in connection with the public
display of a copy by any means, including projectors,
television, or cathode ray tubes connected with infor-
mation storage and retrieval systems, or in connection

with the public performance of a work by means of cop-
ies or phonorecords, whether in the presence of an audi-
ence or through television, radio, computer trans-
mission, or any other process.

It should be noted that, under the definition of ‘‘pub-
lication’’ in section 101, there would no longer be any
basis for holding, as a few court decisions have done in
the past, that the public display of a work of art under
some conditions (e.g., without restriction against its
reproduction) would constitute publication of the work.
And, as indicated above, the public display of a work of
art would not require that a copyright notice be placed
on the copy displayed.

Subsections (a) of both section 401 and section 402 re-
quire that a notice be used whenever the work ‘‘is pub-
lished in the United States or elsewhere by authority of
the copyright owner.’’ The phrase ‘‘or elsewhere,’’
which does not appear in the present law, makes the
notice requirements applicable to copies or phono-
records distributed to the public anywhere in the
world, regardless of where and when the work was first
published. The values of notice are fully applicable to
foreign editions of works copyrighted in the United
States, especially with the increased flow of intellec-
tual materials across national boundaries, and the
gains in the use of notice on editions published abroad
under the Universal Copyright Convention should not
be wiped out. The consequences of omissions or mis-
takes with respect to the notice are far less serious
under the bill than under the present law, and section
405(a) makes doubly clear that a copyright owner may
guard himself against errors or omissions by others if
he makes use of the prescribed notice an express condi-
tion of his publishing licenses.

Subsection (b) of section 401, which sets out the form
of notice to appear on visually-perceptible copies, re-
tains the basic elements of the notice under the present
law: the word ‘‘Copyright’’, the abbreviation ‘‘Copr.’’,
or the symbol ‘‘ ’’; the year of first publication; and
the name of the copyright owner. The year of publica-
tion, which is still significant in computing the term
and determining the status of a work, is required for all
categories of copyrightable works. Clause (2) of sub-
section (b) makes clear that, in the case of a derivative
work or compilation, it is not necessary to list the
dates of publication of all preexisting material incor-
porated in the work; however, as noted below in con-
nection with section 409, the application for registra-
tion covering a compilation or derivative work must
identify ‘‘any preexisting work or works that it is
based on or incorporates.’’ Clause (3) establishes that a
recognizable abbreviation or a generally known alter-
native designation may be used instead of the full name
of the copyright owner.

By providing simply that the notice ‘‘shall be affixed
to the copies in such manner and location as to give
reasonable notice of the claim of copyright,’’ sub-
section (c) follows the flexible approach of the Univer-
sal Copyright Convention. The further provision em-
powering the Register of Copyrights to set forth in reg-
ulations a list of examples of ‘‘specific methods of affix-
ation and positions of the notice on various types of
works that will satisfy this requirement’’ will offer
substantial guidance and avoid a good deal of uncer-
tainty. A notice placed or affixed in accordance with
the regulations would clearly meet the requirements
but, since the Register’s specifications are not to ‘‘be
considered exhaustive,’’ a notice placed or affixed in
some other way might also comply with the law if it
were found to ‘‘give reasonable notice’’ of the copyright
claim.

AMENDMENTS

1988—Subsec. (a). Pub. L. 100–568, § 7(a)(1), (2), sub-
stituted ‘‘General provisions’’ for ‘‘General require-
ment’’ in heading, and ‘‘may be placed on’’ for ‘‘shall be
placed on all’’ in text.

Subsec. (b). Pub. L. 100–568, § 7(a)(3), substituted ‘‘If a
notice appears on the copies, it’’ for ‘‘The notice ap-
pearing on the copies’’.
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Subsec. (d). Pub. L. 100–568, § 7(a)(4), added subsec. (d).

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

COMPLIANCE WITH PREDECESSOR NOTICE PROVISIONS;
COPIES DISTRIBUTED AFTER DEC. 31, 1977

Section 108 of Pub. L. 94–553 provided that: ‘‘The no-
tice provisions of sections 401 through 403 of title 17 as
amended by the first section of this Act [sections 401
through 403 of this title] apply to all copies or phono-
records publicly distributed on or after January 1, 1978.
However, in the case of a work published before Janu-
ary 1, 1978, compliance with the notice provisions of
title 17 either as it existed on December 31, 1977, or as
amended by the first section of this Act, is adequate
with respect to copies publicly distributed after Decem-
ber 31, 1977.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 403, 404, 405 of
this title.

§ 402. Notice of copyright: Phonorecords of sound
recordings

(a) GENERAL PROVISIONS.—Whenever a sound
recording protected under this title is published
in the United States or elsewhere by authority
of the copyright owner, a notice of copyright as
provided by this section may be placed on pub-
licly distributed phonorecords of the sound re-
cording.

(b) FORM OF NOTICE.—If a notice appears on
the phonorecords, it shall consist of the follow-
ing three elements:

(1) the symbol P (the letter P in a circle);
and

(2) the year of first publication of the sound
recording; and

(3) the name of the owner of copyright in the
sound recording, or an abbreviation by which
the name can be recognized, or a generally
known alternative designation of the owner; if
the producer of the sound recording is named
on the phonorecord labels or containers, and if
no other name appears in conjunction with the
notice, the producer’s name shall be consid-
ered a part of the notice.

(c) POSITION OF NOTICE.—The notice shall be
placed on the surface of the phonorecord, or on
the phonorecord label or container, in such man-
ner and location as to give reasonable notice of
the claim of copyright.

(d) EVIDENTIARY WEIGHT OF NOTICE.—If a no-
tice of copyright in the form and position speci-
fied by this section appears on the published
phonorecord or phonorecords to which a defend-
ant in a copyright infringement suit had access,
then no weight shall be given to such a defend-
ant’s interposition of a defense based on inno-
cent infringement in mitigation of actual or
statutory damages, except as provided in the
last sentence of section 504(c)(2).

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2577; Pub. L. 100–568, § 7(b), Oct. 31, 1988, 102 Stat.
2857.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

A special notice requirement, applicable only to the
subject matter of sound recordings, is established by
section 402. Since the bill protects sound recordings as
separate works, independent of protection for any lit-
erary or musical works embodied in them, there would
be a likelihood of confusion if the same notice require-
ments applied to sound recordings and to the works
they incorporate. Like the present law, therefore, sec-
tion 402 thus sets forth requirements for a notice to ap-
pear on the ‘‘phonorecords’’ of ‘‘sound recordings’’ that
are different from the notice requirements established
by section 401 for the ‘‘copies’’ of all other types of
copyrightable works. Since ‘‘phonorecords’’ are not
‘‘copies,’’ there is no need to place a section 401 notice
on ‘‘phonorecords’’ to protect the literary or musical
works embodied in the records.

In general, the form of the notice specified by section
402(b) consists of the symbol ‘‘ P ’’; the year of first
publication of the sound recording; and the name of the
copyright owner or an admissible variant. Where the
record producer’s name appears on the record label,
album, sleeve, jacket, or other container, it will be con-
sidered a part of the notice if no other name appears in
conjunction with it. Under subsection (c), the notice for
a copyrighted sound recording may be affixed to the
surface, label, or container of the phonorecord ‘‘in such
manner and location as to give reasonable notice of the
claim of copyright.’’

There are at least three reasons for prescribing use of
the symbol ‘‘ P ’’ rather than ‘‘ ’’ in the notice to ap-
pear on phonorecords of sound recordings. Aside from
the need to avoid confusion between claims to copy-
right in the sound recording and in the musical or lit-
erary work embodied in it, there is also a necessity for
distinguishing between copyright claims in the sound
recording and in the printed text or art work appearing
on the record label, album cover, liner notes, et cetera.
The symbol ‘‘ ’’ has also been adopted as the inter-
national symbol for the protection of sound recordings
by the ‘‘Phonograms Convention’’ (the Convention for
the Protection of Producers of Phonograms Against
Unauthorized Duplication of Their Phonograms, done
at Geneva October 29, 1971), to which the United States
is a party.

AMENDMENTS

1988—Subsec. (a). Pub. L. 100–568, § 7(b)(1), (2), sub-
stituted ‘‘General provisions’’ for ‘‘General require-
ment’’ in heading, and ‘‘may be placed on’’ for ‘‘shall be
placed on all’’ in text.

Subsec. (b). Pub. L. 100–568, § 7(b)(3), substituted ‘‘If a
notice appears on the phonorecords, it’’ for ‘‘The notice
appearing on the phonorecords’’.

Subsec. (d). Pub. L. 100–568, § 7(b)(4), added subsec. (d).

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 403, 404, 405 of
this title.

§ 403. Notice of copyright: Publications incor-
porating United States Government works

Sections 401(d) and 402(d) shall not apply to a
work published in copies or phonorecords con-
sisting predominantly of one or more works of
the United States Government unless the notice
of copyright appearing on the published copies
or phonorecords to which a defendant in the
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copyright infringement suit had access includes
a statement identifying, either affirmatively or
negatively, those portions of the copies or
phonorecords embodying any work or works pro-
tected under this title.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2577; Pub. L. 100–568, § 7(c), Oct. 31, 1988, 102 Stat.
2858.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Section 403 is aimed at a publishing practice that,
while technically justified under the present law, has
been the object of considerable criticism. In cases
where a Government work is published or republished
commercially, it has frequently been the practice to
add some ‘‘new matter’’ in the form of an introduction,
editing, illustrations, etc., and to include a general
copyright notice in the name of the commercial pub-
lisher. This in no way suggests to the public that the
bulk of the work is uncopyrightable and therefore free
for use.

To make the notice meaningful rather than mislead-
ing, section 403 requires that, when the copies or
phonorecords consist ‘‘preponderantly of one or more
works of the United States Government,’’ the copy-
right notice (if any) identify those parts of the work in
which copyright is claimed. A failure to meet this re-
quirement would be treated as an omission of the no-
tice, subject to the provisions of section 405.

AMENDMENTS

1988—Pub. L. 100–568 amended section generally. Prior
to amendment, section read as follows: ‘‘Whenever a
work is published in copies or phonorecords consisting
preponderantly of one or more works of the United
States Government, the notice of copyright provided by
sections 401 or 402 shall also include a statement identi-
fying, either affirmatively or negatively, those por-
tions of the copies or phonorecords embodying any
work or works protected under this title.’’

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 404, 405 of this
title.

§ 404. Notice of copyright: Contributions to col-
lective works

(a) A separate contribution to a collective
work may bear its own notice of copyright, as
provided by sections 401 through 403. However, a
single notice applicable to the collective work
as a whole is sufficient to invoke the provisions
of section 401(d) or 402(d), as applicable with re-
spect to the separate contributions it contains
(not including advertisements inserted on behalf
of persons other than the owner of copyright in
the collective work), regardless of the ownership
of copyright in the contributions and whether or
not they have been previously published.

(b) With respect to copies and phonorecords
publicly distributed by authority of the copy-
right owner before the effective date of the
Berne Convention Implementation Act of 1988,
where the person named in a single notice appli-
cable to a collective work as a whole is not the
owner of copyright in a separate contribution

that does not bear its own notice, the case is
governed by the provisions of section 406(a).

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2577; Pub. L. 100–568, § 7(d), Oct. 31, 1988, 102 Stat.
2858.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

In conjunction with the provisions of section 201(c),
section 404 deals with a troublesome problem under the
present law: the notice requirements applicable to con-
tributions published in periodicals and other collective
works. The basic approach of the section is threefold:

(1) To permit but not require a separate contribu-
tion to bear its own notice;

(2) To make a single notice, covering the collective
work as a whole, sufficient to satisfy the notice re-
quirement for the separate contributions it contains,
even if they have been previously published or their
ownership is different; and

(3) To protect the interests of an innocent infringer
of copyright in a contribution that does not bear its
own notice, who has dealt in good faith with the per-
son named in the notice covering the collective work
as a whole.
As a general rule, under this section, the rights in an

individual contribution to a collective work would not
be affected by the lack of a separate copyright notice,
as long as the collective work as a whole bears a notice.
One exception to this rule would apply to ‘‘advertise-
ments inserted on behalf of persons other than the
owner of copyright in the collective work.’’ Collective
works, notably newspapers and magazines, are major
advertising media, and it is common for the same ad-
vertisement to be published in a number of different
periodicals. The general copyright notice in a particu-
lar issue would not ordinarily protect the advertise-
ments inserted in it, and relatively little advertising
matter today is published with a separate copyright no-
tice. The exception in section 404(a), under which sepa-
rate notices would be required for most advertisements
published in collective works, would impose no undue
burdens on copyright owners and is justified by the spe-
cial circumstances.

Under section 404(b) a separate contribution that does
not bear its own notice, and that is published in a col-
lective work with a general notice containing the name
of someone other than the copyright owner of the con-
tribution, is treated as if it has been published with the
wrong name in the notice. The case is governed by sec-
tion 406(a), which means that an innocent infringer who
in good faith took a license from the person named in
the general notice would be shielded from liability to
some extent.

REFERENCES IN TEXT

The effective date of the Berne Convention Imple-
mentation Act of 1988, referred to in subsec. (b), is Mar.
1, 1989, see section 13 of Pub. L. 100–568, set out as an
Effective Date of 1988 Amendment note under section
101 of this title.

AMENDMENTS

1988—Subsec. (a). Pub. L. 100–568, § 7(d)(1), substituted
‘‘to invoke the provisions of section 401(d) or 402(d), as
applicable’’ for ‘‘to satisfy the requirements of sections
401 through 403’’.

Subsec. (b). Pub. L. 100–568, § 7(d)(2), substituted
‘‘With respect to copies and phonorecords publicly dis-
tributed by authority of the copyright owner before the
effective date of the Berne Convention Implementation
Act of 1988, where’’ for ‘‘Where’’.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
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cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

§ 405. Notice of copyright: Omission of notice on
certain copies and phonorecords

(a) EFFECT OF OMISSION ON COPYRIGHT.—With
respect to copies and phonorecords publicly dis-
tributed by authority of the copyright owner be-
fore the effective date of the Berne Convention
Implementation Act of 1988, the omission of the
copyright notice described in sections 401
through 403 from copies or phonorecords pub-
licly distributed by authority of the copyright
owner does not invalidate the copyright in a
work if—

(1) the notice has been omitted from no more
than a relatively small number of copies or
phonorecords distributed to the public; or

(2) registration for the work has been made
before or is made within five years after the
publication without notice, and a reasonable
effort is made to add notice to all copies or
phonorecords that are distributed to the pub-
lic in the United States after the omission has
been discovered; or

(3) the notice has been omitted in violation
of an express requirement in writing that, as a
condition of the copyright owner’s authoriza-
tion of the public distribution of copies or
phonorecords, they bear the prescribed notice.

(b) EFFECT OF OMISSION ON INNOCENT INFRING-
ERS.—Any person who innocently infringes a
copyright, in reliance upon an authorized copy
or phonorecord from which the copyright notice
has been omitted and which was publicly dis-
tributed by authority of the copyright owner be-
fore the effective date of the Berne Convention
Implementation Act of 1988, incurs no liability
for actual or statutory damages under section
504 for any infringing acts committed before re-
ceiving actual notice that registration for the
work has been made under section 408, if such
person proves that he or she was misled by the
omission of notice. In a suit for infringement in
such a case the court may allow or disallow re-
covery of any of the infringer’s profits attrib-
utable to the infringement, and may enjoin the
continuation of the infringing undertaking or
may require, as a condition for permitting the
continuation of the infringing undertaking, that
the infringer pay the copyright owner a reason-
able license fee in an amount and on terms fixed
by the court.

(c) REMOVAL OF NOTICE.—Protection under this
title is not affected by the removal, destruction,
or obliteration of the notice, without the au-
thorization of the copyright owner, from any
publicly distributed copies or phonorecords.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2578; Pub. L. 100–568, § 7(e), Oct. 31, 1988, 102 Stat.
2858; Pub. L. 105–80, § 12(a)(10), Nov. 13, 1997, 111
Stat. 1535.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Effect of Omission on Copyright Protection. The pro-
visions of section 405(a) make clear that the notice re-
quirements of sections 401, 402, and 403 are not absolute
and that, unlike the law now in effect, the outright
omission of a copyright notice does not automatically

forfeit protection and throw the work into the public
domain. This not only represents a major change in the
theoretical framework of American copyright law, but
it also seems certain to have immediate practical con-
sequences in a great many individual cases. Under the
proposed law a work published without any copyright
notice will still be subject to statutory protection for
at least 5 years, whether the omission was partial or
total, unintentional or deliberate.

Under the general scheme of the bill, statutory copy-
right protection is secured automatically when a work
is created, and is not lost when the work is published,
even if the copyright notice is omitted entirely. Sub-
section (a) of section 405 provides that omission of no-
tice, whether intentional or unintentional, does not in-
validate the copyright if either of two conditions is
met:

(1) if ‘‘no more than a relatively small number’’ of
copies or phonorecords have been publicly distributed
without notice; or

(2) if registration for the work has already been
made, or is made within 5 years after the publication
without notice, and a reasonable effort is made to add
notice to copies or phonorecords publicly distributed
in the United States after the omission is discovered.
Thus, if notice is omitted from more than a ‘‘rel-

atively small number’’ of copies or phonorecords, copy-
right is not lost immediately, but the work will go into
the public domain if no effort is made to correct the
error or if the work is not registered within 5 years.

Section 405(a) takes a middle-ground approach in an
effort to encourage use of a copyright notice without
causing unfair and unjustifiable forfeitures on tech-
nical grounds. Clause (1) provides that, as long as the
omission is from ‘‘no more than a relatively small
number of copies or phonorecords,’’ there is no effect
upon the copyright owner’s rights except in the case of
an innocent infringement covered by section 405(b);
there is no need for registration or for efforts to correct
the error if this clause is applicable. The phrase ‘‘rel-
atively small number’’ is intended to be less restrictive
than the phrase ‘‘a particular copy or copies’’ now in
section 21 of the present law [section 21 of former title
21].

Under clause (2) of subsection (a), the first condition
for curing an omission from a larger number of copies
is that registration be made before the end of 5 years
from the defective publication. This registration may
have been made before the omission took place or be-
fore the work had been published in any form and, since
the reasons for the omission have no bearing on the va-
lidity of copyright, there would be no need for the ap-
plication to refer to them. Some time limit for reg-
istration is essential and the 5-year period is reason-
able and consistent with the period provided in section
410(c).

The second condition established by clause (2) is that
the copyright owner make a ‘‘reasonable effort,’’ after
discovering his error, to add the notice to copies or
phonorecords distributed thereafter. This condition is
specifically limited to copies or phonorecords publicly
distributed in the United States, since it would be bur-
densome and impractical to require an American copy-
right owner to police the activities of foreign licensees
in this situation.

The basic notice requirements set forth in sections
401(a) and 402(a) are limited to cases where a work is
published ‘‘by authority of the copyright owner’’ and,
in prescribing the effect of omission of notice, section
405(a) refers only to omission ‘‘from copies or phono-
records publicly distributed by authority of the copy-
right owner.’’ The intention behind this language is
that, where the copyright owner authorized publication
of the work, the notice requirements would not be met
if copies or phonorecords are publicly distributed with-
out a notice, even if he expected a notice to be used.
However, if the copyright owner authorized publication
only on the express condition that all copies or phono-
records bear a prescribed notice, the provisions of sec-
tion 401 or 402 and of section 405 would not apply since
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the publication itself would not be authorized. This
principle is stated directly in section 405(a)(3).

Effect of Omission on Innocent Infringers. In addition
to the possibility that copyright protection will be for-
feited under section 405(a)(2) if the notice is omitted, a
second major inducement to use of the notice is found
in subsection (b) of section 405. That provision, which
limits the rights of a copyright owner against innocent
infringers under certain circumstances, would be appli-
cable whether the notice has been omitted from a large
number or from a ‘‘relatively small number’’ of copies.
The general postulates underlying the provision are
that a person acting in good faith and with no reason
to think otherwise should ordinarily be able to assume
that a work is in the public domain if there is no notice
on an authorized copy or phonorecord and that, if he
relies on this assumption, he should be shielded from
unreasonable liability.

Under section 405(b) an innocent infringer who acts
‘‘in reliance upon an authorized copy or phonorecord
from which the copyright notice has been omitted’’,
and who proves that he was misled by the omission, is
shielded from liability for actual or statutory damages
with respect to ‘‘any infringing acts committed before
receiving actual notice’’ of registration. Thus, where
the infringement is completed before actual notice has
been served—as would be the usual case with respect to
relatively minor infringements by teachers, librarians,
journalists, and the like—liability, if any, would be
limited to the profits the infringer realized from the
act of infringement. On the other hand, where the in-
fringing enterprise is one running over a period of time,
the copyright owner would be able to seek an injunc-
tion against continuation of the infringement, and to
obtain full monetary recovery for all infringing acts
committed after he had served notice of registration.
Persons who undertake major enterprises of this sort
should check the Copyright Office registration records
before starting, even where copies have been published
without notice.

The purpose of the second sentence of subsection (b)
is to give the courts broad discretion to balance the eq-
uities within the framework of section 405 [this sec-
tion]. Where an infringer made profits from infringing
acts committed innocently before receiving notice from
the copyright owner, the court may allow or withhold
their recovery in light of the circumstances. The court
may enjoin an infringement or may permit its continu-
ation on condition that the copyright owner be paid a
reasonable license fee.

Removal of Notice by Others. Subsection (c) of sec-
tion 405 involves the situation arising when, following
an authorized publication with notice, someone further
down the chain of commerce removes, destroys, or ob-
literates the notice. The courts dealing with this prob-
lem under the present law, especially in connection
with copyright notices on the selvage of textile fabrics,
have generally upheld the validity of a notice that was
securely attached to the copies when they left the con-
trol of the copyright owner, even though removal of the
notice at some later stage was likely. This conclusion
is incorporated in subsection (c).

REFERENCES IN TEXT

The effective date of the Berne Convention Imple-
mentation Act of 1988, referred to in subsecs. (a) and
(b), is Mar. 1, 1989, see section 13 of Pub. L. 100–568, set
out as an Effective Date of 1988 Amendment note under
section 101 of this title.

AMENDMENTS

1997—Subsec. (b). Pub. L. 105–80 substituted ‘‘condi-
tion for permitting the continuation’’ for ‘‘condition or
permitting the continuation’’.

1988—Pub. L. 100–568, § 7(e)(3), substituted ‘‘notice on
certain copies and phonorecords’’ for ‘‘notice’’ in sec-
tion catchline.

Subsec. (a). Pub. L. 100–568, § 7(e)(1), substituted
‘‘With respect to copies and phonorecords publicly dis-

tributed by authority of the copyright owner before the
effective date of the Berne Convention Implementation
Act of 1988, the omission of the copyright notice de-
scribed in’’ for ‘‘The omission of the copyright notice
prescribed by’’.

Subsec. (b). Pub. L. 100–568, § 7(e)(2), substituted
‘‘omitted and which was publicly distributed by author-
ity of the copyright owner before the effective date of
the Berne Convention Implementation Act of 1988,’’ for
‘‘omitted,’’.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 101, 406 of this
title.

§ 406. Notice of copyright: Error in name or date
on certain copies and phonorecords

(a) ERROR IN NAME.—With respect to copies
and phonorecords publicly distributed by au-
thority of the copyright owner before the effec-
tive date of the Berne Convention Implementa-
tion Act of 1988, where the person named in the
copyright notice on copies or phonorecords pub-
licly distributed by authority of the copyright
owner is not the owner of copyright, the validity
and ownership of the copyright are not affected.
In such a case, however, any person who inno-
cently begins an undertaking that infringes the
copyright has a complete defense to any action
for such infringement if such person proves that
he or she was misled by the notice and began the
undertaking in good faith under a purported
transfer or license from the person named there-
in, unless before the undertaking was begun—

(1) registration for the work had been made
in the name of the owner of copyright; or

(2) a document executed by the person
named in the notice and showing the owner-
ship of the copyright had been recorded.

The person named in the notice is liable to ac-
count to the copyright owner for all receipts
from transfers or licenses purportedly made
under the copyright by the person named in the
notice.

(b) ERROR IN DATE.—When the year date in the
notice on copies or phonorecords distributed be-
fore the effective date of the Berne Convention
Implementation Act of 1988 by authority of the
copyright owner is earlier than the year in
which publication first occurred, any period
computed from the year of first publication
under section 302 is to be computed from the
year in the notice. Where the year date is more
than one year later than the year in which pub-
lication first occurred, the work is considered to
have been published without any notice and is
governed by the provisions of section 405.

(c) OMISSION OF NAME OR DATE.—Where copies
or phonorecords publicly distributed before the
effective date of the Berne Convention Imple-
mentation Act of 1988 by authority of the copy-
right owner contain no name or no date that
could reasonably be considered a part of the no-
tice, the work is considered to have been pub-
lished without any notice and is governed by the



Page 135 TITLE 17—COPYRIGHTS § 407

provisions of section 405 as in effect on the day
before the effective date of the Berne Conven-
tion Implementation Act of 1988.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2578; Pub. L. 100–568, § 7(f), Oct. 31, 1988, 102 Stat.
2858.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

In addition to cases where notice has been omitted
entirely, it is common under the present law for a
copyright notice to be fatally defective because the
name or date has been omitted or wrongly stated. Sec-
tion 406 is intended to avoid technical forfeitures in
these cases, while at the same time inducing use of the
correct name and date and protecting users who rely on
erroneous information.

Error in Name. Section 406(a) begins with a state-
ment that the use of the wrong name in the notice will
not affect the validity or ownership of the copyright,
and then deals with situations where someone acting
innocently and in good faith infringes a copyright by
relying on a purported transfer or license from the per-
son erroneously named in the notice. In such a case the
innocent infringer is given a complete defense unless a
search of the Copyright Office records would have
shown that the owner was someone other than the per-
son named in the notice. Use of the wrong name in the
notice is no defense if, at the time infringement was
begun, registration had been made in the name of the
true owner, or if ‘‘a document executed by the person
named in the notice and showing the ownership of the
copyright had been recorded.’’

The situation dealt with in section 406(a) presupposes
a contractual relation between the copyright owner
and the person named in the notice. The copies or
phonorecords bearing the defective notice have been
‘‘distributed by authority of the copyright owner’’ and,
unless the publication can be considered unauthorized
because of breach of an express condition in the con-
tract or other reasons, the owner must be presumed to
have acquiesced in the use of the wrong name. If the
person named in the notice grants a license for use of
the work in good faith or under a misapprehension,
that person should not be liable as a copyright in-
fringer, but the last sentence of section 406(a) would
make the person named in the notice liable to account
to the copyright owner for ‘‘all receipts, from transfers
or licenses purportedly made under the copyright’’ by
that person.

Error in Date. The familiar problems of antedated
and postdated notices are dealt with in subsection (b)
of section 406. In the case of an antedated notice, where
the year in the notice is earlier than the year of first
publication, the bill adopts the established judicial
principle that any statutory term measured from the
year of publication will be computed from the year
given in the notice. This provision would apply not
only to the copyright terms of anonymous works, pseu-
donymous works, and works made for hire under sec-
tion 302(c), but also to the presumptive periods set
forth in section 302(e).

As for postdated notices, subsection (b) provides that,
where the year in the notice is more than one year
later than the year of first publication the case is
treated as if the notice had been omitted and is gov-
erned by section 405. Notices postdated by one year are
quite common on works published near the end of a
year, and it would be unnecessarily strict to equate
cases of that sort with works published without notice
of any sort.

Omission of Name or Date. Section 406(c) provides
that, if the copies or phonorecords ‘‘contain no name or
no date that could reasonably be considered a part of
the notice,’’ the result is the same as if the notice had
been omitted entirely, and section 405 controls. Unlike
the present law, the bill contains no provision requir-
ing the elements of the copyright notice to ‘‘accom-

pany’’ each other, and under section 406(c) a name or
date that could reasonably be read with the other ele-
ments may satisfy the requirements even if somewhat
separated from them. Direct contiguity or juxtaposi-
tion of the elements is no longer necessary; but if the
elements are too widely separated for their relation to
be apparent, or if uncertainty is created by the pres-
ence of other names or dates, the case would have to be
treated as if the name or date, and hence the notice it-
self had been omitted altogether.

REFERENCES IN TEXT

The effective date of the Berne Convention Imple-
mentation Act of 1988, referred to in text, is Mar. 1,
1989, see section 13 of Pub. L. 100–568, set out as an Ef-
fective Date of 1988 Amendment note under section 101
of this title.

AMENDMENTS

1988—Pub. L. 100–568, § 7(f)(4), substituted ‘‘date on
certain copies and phonorecords’’ for ‘‘date’’ in section
catchline.

Subsec. (a). Pub. L. 100–568, § 7(f)(1), substituted ‘‘With
respect to copies and phonorecords publicly distributed
by authority of the copyright owner before the effec-
tive date of the Berne Convention Implementation Act
of 1988, where’’ for ‘‘Where’’.

Subsec. (b). Pub. L. 100–568, § 7(f)(2), inserted ‘‘before
the effective date of the Berne Convention Implementa-
tion Act of 1988’’ after ‘‘distributed’’.

Subsec. (c). Pub. L. 100–568, § 7(f)(3), inserted ‘‘before
the effective date of the Berne Convention Implementa-
tion Act of 1988’’ after ‘‘publicly distributed’’ and ‘‘as in
effect on the day before the effective date of the Berne
Convention Implementation Act of 1988’’ after ‘‘section
405’’.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 101, 404 of this
title.

§ 407. Deposit of copies or phonorecords for Li-
brary of Congress

(a) Except as provided by subsection (c), and
subject to the provisions of subsection (e), the
owner of copyright or of the exclusive right of
publication in a work published in the United
States shall deposit, within three months after
the date of such publication—

(1) two complete copies of the best edition;
or

(2) if the work is a sound recording, two
complete phonorecords of the best edition, to-
gether with any printed or other visually per-
ceptible material published with such phono-
records.

Neither the deposit requirements of this sub-
section nor the acquisition provisions of sub-
section (e) are conditions of copyright protec-
tion.

(b) The required copies or phonorecords shall
be deposited in the Copyright Office for the use
or disposition of the Library of Congress. The
Register of Copyrights shall, when requested by
the depositor and upon payment of the fee pre-
scribed by section 708, issue a receipt for the de-
posit.

(c) The Register of Copyrights may by regula-
tion exempt any categories of material from the
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deposit requirements of this section, or require
deposit of only one copy or phonorecord with re-
spect to any categories. Such regulations shall
provide either for complete exemption from the
deposit requirements of this section, or for al-
ternative forms of deposit aimed at providing a
satisfactory archival record of a work without
imposing practical or financial hardships on the
depositor, where the individual author is the
owner of copyright in a pictorial, graphic, or
sculptural work and (i) less than five copies of
the work have been published, or (ii) the work
has been published in a limited edition consist-
ing of numbered copies, the monetary value of
which would make the mandatory deposit of two
copies of the best edition of the work burden-
some, unfair, or unreasonable.

(d) At any time after publication of a work as
provided by subsection (a), the Register of Copy-
rights may make written demand for the re-
quired deposit on any of the persons obligated to
make the deposit under subsection (a). Unless
deposit is made within three months after the
demand is received, the person or persons on
whom the demand was made are liable—

(1) to a fine of not more than $250 for each
work; and

(2) to pay into a specially designated fund in
the Library of Congress the total retail price
of the copies or phonorecords demanded, or, if
no retail price has been fixed, the reasonable
cost to the Library of Congress of acquiring
them; and

(3) to pay a fine of $2,500, in addition to any
fine or liability imposed under clauses (1) and
(2), if such person willfully or repeatedly fails
or refuses to comply with such a demand.

(e) With respect to transmission programs
that have been fixed and transmitted to the pub-
lic in the United States but have not been pub-
lished, the Register of Copyrights shall, after
consulting with the Librarian of Congress and
other interested organizations and officials, es-
tablish regulations governing the acquisition,
through deposit or otherwise, of copies or
phonorecords of such programs for the collec-
tions of the Library of Congress.

(1) The Librarian of Congress shall be per-
mitted, under the standards and conditions set
forth in such regulations, to make a fixation
of a transmission program directly from a
transmission to the public, and to reproduce
one copy or phonorecord from such fixation
for archival purposes.

(2) Such regulations shall also provide stand-
ards and procedures by which the Register of
Copyrights may make written demand, upon
the owner of the right of transmission in the
United States, for the deposit of a copy or
phonorecord of a specific transmission pro-
gram. Such deposit may, at the option of the
owner of the right of transmission in the
United States, be accomplished by gift, by
loan for purposes of reproduction, or by sale at
a price not to exceed the cost of reproducing
and supplying the copy or phonorecord. The
regulations established under this clause shall
provide reasonable periods of not less than
three months for compliance with a demand,
and shall allow for extensions of such periods
and adjustments in the scope of the demand or

the methods for fulfilling it, as reasonably
warranted by the circumstances. Willful fail-
ure or refusal to comply with the conditions
prescribed by such regulations shall subject
the owner of the right of transmission in the
United States to liability for an amount, not
to exceed the cost of reproducing and supply-
ing the copy or phonorecord in question, to be
paid into a specially designated fund in the Li-
brary of Congress.

(3) Nothing in this subsection shall be con-
strued to require the making or retention, for
purposes of deposit, of any copy or phono-
record of an unpublished transmission pro-
gram, the transmission of which occurs before
the receipt of a specific written demand as
provided by clause (2).

(4) No activity undertaken in compliance
with regulations prescribed under clauses (1)
or (2) of this subsection shall result in liability
if intended solely to assist in the acquisition
of copies or phonorecords under this sub-
section.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2579; Pub. L. 100–568, § 8, Oct. 31, 1988, 102 Stat.
2859; Pub. L. 105–80, § 12(a)(11), Nov. 13, 1997, 111
Stat. 1535.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The provisions of sections 407 through 411 of the bill
mark another departure from the present law. Under
the 1909 statute, deposit of copies for the collections of
the Library of Congress and deposit of copies for pur-
poses of copyright registration have been treated as the
same thing. The bill’s basic approach is to regard de-
posit and registration as separate though closely relat-
ed: deposit of copies or phonorecords for the Library of
Congress is mandatory, but exceptions can be made for
material the Library neither needs nor wants; copy-
right registration is not generally mandatory, but is a
condition of certain remedies for copyright infringe-
ment. Deposit for the Library of Congress can be, and
in the bulk of cases undoubtedly will be, combined with
copyright registration.

The basic requirement of the deposit provision, sec-
tion 407, is that within 3 months after a work has been
published with notice of copyright in the United
States, the ‘‘owner of copyright or of the exclusive
right of publication’’ must deposit two copies or phono-
records of the work in the Copyright Office. The Reg-
ister of Copyrights is authorized to exempt any cat-
egory of material from the deposit requirements.
Where the category is not exempted and deposit is not
made, the Register may demand it; failure to comply
would be penalized by a fine.

Under the present law deposits for the Library of
Congress must be combined with copyright registra-
tion, and failure to comply with a formal demand for
deposit and registration results in complete loss of
copyright. Under section 407 of the bill, the deposit re-
quirements can be satisfied without ever making reg-
istration, and subsection (a) makes clear that deposit
‘‘is not a condition of copyright protection.’’ A realistic
fine, coupled with the increased inducements for vol-
untary registration and deposit under other sections of
the bill, seems likely to produce a more effective de-
posit system than the present one. The bill’s approach
will also avoid the danger that, under a divisible copy-
right, one copyright owner’s rights could be destroyed
by another owner’s failure to deposit.

Although the basic deposit requirements are limited
to works ‘‘published with notice of copyright in the
United States,’’ they would become applicable as soon
as a work first published abroad is published in this
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country through the distribution of copies or phono-
records that are either imported or are part of an
American edition. With respect to all types or works
other than sound recordings, the basic obligation is to
deposit ‘‘two complete copies of the best edition’’; the
term ‘‘best edition,’’ as defined in section 101, makes
clear that the Library of Congress is entitled to receive
copies of phonorecords from the edition it believes best
suits its needs regardless of the quantity or quality of
other U.S. editions that may also have been published
before the time of deposit. Once the deposit require-
ments for a particular work have been satisfied under
section 407, however, the Library cannot claim deposit
of future editions unless they represent newly copy-
rightable works under section 103.

The deposit requirement for sound recordings in-
cludes ‘‘two complete phonorecords of the best edition’’
and any other visually-perceptible material published
with the phonorecords. The reference here is to the text
or pictorial matter appearing on record sleeves and
album covers or embodied in separate leaflets or book-
lets included in a sleeve, album, or other container.
The required deposit in the case of a sound recording
would extend to the entire ‘‘package’’ and not just to
the disk, tape, or other phonorecord included as part of
it.

Deposits under section 407, although made in the
Copyright Office, are ‘‘for the use or disposition of the
Library of Congress.’’ Thus, the fundamental criteria
governing regulations issued under section 407(c),
which allows exemptions from the deposit require-
ments for certain categories of works, would be the
needs and wants of the Library. The purpose of this
provision is to make the deposit requirements as flexi-
ble as possible, so that there will be no obligation to
make deposits where it serves no purpose, so that only
one copy or phonorecord may be deposited where two
are not needed, and so that reasonable adjustments can
be made to meet practical needs in special cases. The
regulations, in establishing special categories for these
purposes, would necessarily balance the value of the
copies or phonorecords to the collections of the Library
of Congress against the burdens and costs to the copy-
right owner of providing them.

The Committee adopted an amendment to subsection
(c) of section 407, aimed at meeting the concerns ex-
pressed by representatives of various artists’ groups
concerning the deposit of expensive art works and
graphics published in limited editions. Under the
present law, optional deposit of photographs is per-
mitted for various classes of works, but not for fine
prints, and this has resulted in many artists choosing
to forfeit copyright protection rather than bear the ex-
pense of depositing ‘‘two copies of the best edition.’’ To
avoid this unfair result, the last sentence of subsection
(c) would require the Register to issue regulations
under which such works would either be exempted en-
tirely from the mandatory deposit or would be subject
to an appropriate alternative form of deposit.

If, within three months after the Register of Copy-
rights has made a formal demand for deposit in accord-
ance with section 407(d), the person on whom the de-
mand was made has not complied, that person becomes
liable to a fine up to $250 for each work, plus the ‘‘total
retail price of the copies or phonorecords demanded.’’ If
no retail price has been fixed, clause (2) of subsection
(d) establishes the additional amount as ‘‘the reason-
able cost to the Library of Congress of acquiring
them.’’ Thus, where the copies or phonorecords are not
available for sale through normal trade channels—as
would be true of many motion picture films, video
tapes, and computer tapes, for example—the item of
cost to be included in the fine would be equal to the
basic expense of duplicating the copies or phonorecords
plus a reasonable amount representing what it would
have cost the Library to obtain them under its normal
acquisitions procedures, if they had been available.

There have been cases under the present law in which
the mandatory deposit provisions have been delib-
erately and repeatedly ignored, presumably on the as-

sumption that the Library is unlikely to enforce them.
In addition to the penalties provided in the current bill,
the last clause of subsection (d) would add a fine of
$2,500 for willful or repeated failure or refusal to de-
posit upon demand.

The Committee also amended section 407 [this sec-
tion] by adding a new subsection (e), with conforming
amendments of sections 407(a) and 408(b). These amend-
ments are intended to provide a basis for the Library of
Congress to acquire, as a part of the copyright deposit
system, copies or recordings of non-syndicated radio
and television programs, without imposing any hard-
ships on broadcasters. Under subsection (e) the Library
is authorized to tape programs off the air in all cases
and may ‘‘demand’’ that the broadcaster supply the Li-
brary with a copy or phonorecord of a particular pro-
gram. However, this ‘‘demand’’ authority is extremely
limited: (1) The broadcaster is not required to retain
any recording of a program after it has been transmit-
ted unless a demand has already been received; (2) the
demand would cover only a particular program; ‘‘blan-
ket’’ demands would not be permitted; (3) the broad-
caster would have the option of supplying the demand
by gift, by loan for purposes of reproduction, or by sale
at cost; and (4) the penalty for willful failure or refusal
to comply with a demand is limited to the cost of re-
producing and supplying the copy or phonorecord in
question.

AMENDMENTS

1997—Subsec. (d)(2). Pub. L. 105–80 substituted ‘‘cost
to the Library of Congress’’ for ‘‘cost of the Library of
Congress’’.

1988—Subsec. (a). Pub. L. 100–568 struck out ‘‘with no-
tice of copyright’’ before ‘‘in the United States’’.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

DEPOSITS AND REGISTRATIONS MADE AFTER DECEMBER
31, 1977, IN RESPONSE TO DEMAND UNDER PREDE-
CESSOR DEMAND AND PENALTY PROVISIONS

Section 110 of Pub. L. 94–553 provided that: ‘‘The de-
mand and penalty provisions of section 14 of title 17 as
it existed on December 31, 1977, apply to any work in
which copyright has been secured by publication with
notice of copyright on or before that date, but any de-
posit and registration made after that date in response
to a demand under that section shall be made in ac-
cordance with the provisions of title 17 as amended by
the first section of this Act.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 408, 704, 708 of
this title; title 2 section 170.

§ 408. Copyright registration in general

(a) REGISTRATION PERMISSIVE.—At any time
during the subsistence of the first term of copy-
right in any published or unpublished work in
which the copyright was secured before January
1, 1978, and during the subsistence of any copy-
right secured on or after that date, the owner of
copyright or of any exclusive right in the work
may obtain registration of the copyright claim
by delivering to the Copyright Office the deposit
specified by this section, together with the ap-
plication and fee specified by sections 409 and
708. Such registration is not a condition of copy-
right protection.

(b) DEPOSIT FOR COPYRIGHT REGISTRATION.—
Except as provided by subsection (c), the mate-
rial deposited for registration shall include—
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(1) in the case of an unpublished work, one
complete copy or phonorecord;

(2) in the case of a published work, two com-
plete copies or phonorecords of the best edi-
tion;

(3) in the case of a work first published out-
side the United States, one complete copy or
phonorecord as so published;

(4) in the case of a contribution to a collec-
tive work, one complete copy or phonorecord
of the best edition of the collective work.

Copies or phonorecords deposited for the Library
of Congress under section 407 may be used to
satisfy the deposit provisions of this section, if
they are accompanied by the prescribed applica-
tion and fee, and by any additional identifying
material that the Register may, by regulation,
require. The Register shall also prescribe regula-
tions establishing requirements under which
copies or phonorecords acquired for the Library
of Congress under subsection (e) of section 407,
otherwise than by deposit, may be used to sat-
isfy the deposit provisions of this section.

(c) ADMINISTRATIVE CLASSIFICATION AND OP-
TIONAL DEPOSIT.—

(1) The Register of Copyrights is authorized
to specify by regulation the administrative
classes into which works are to be placed for
purposes of deposit and registration, and the
nature of the copies or phonorecords to be de-
posited in the various classes specified. The
regulations may require or permit, for par-
ticular classes, the deposit of identifying ma-
terial instead of copies or phonorecords, the
deposit of only one copy or phonorecord where
two would normally be required, or a single
registration for a group of related works. This
administrative classification of works has no
significance with respect to the subject matter
of copyright or the exclusive rights provided
by this title.

(2) Without prejudice to the general author-
ity provided under clause (1), the Register of
Copyrights shall establish regulations specifi-
cally permitting a single registration for a
group of works by the same individual author,
all first published as contributions to periodi-
cals, including newspapers, within a twelve-
month period, on the basis of a single deposit,
application, and registration fee, under the
following conditions:

(A) if the deposit consists of one copy of
the entire issue of the periodical, or of the
entire section in the case of a newspaper, in
which each contribution was first published;
and

(B) if the application identifies each work
separately, including the periodical contain-
ing it and its date of first publication.

(3) As an alternative to separate renewal
registrations under subsection (a) of section
304, a single renewal registration may be made
for a group of works by the same individual
author, all first published as contributions to
periodicals, including newspapers, upon the
filing of a single application and fee, under all
of the following conditions:

(A) the renewal claimant or claimants, and
the basis of claim or claims under section
304(a), is the same for each of the works; and

(B) the works were all copyrighted upon
their first publication, either through sepa-
rate copyright notice and registration or by
virtue of a general copyright notice in the
periodical issue as a whole; and

(C) the renewal application and fee are re-
ceived not more than twenty-eight or less
than twenty-seven years after the thirty-
first day of December of the calendar year in
which all of the works were first published;
and

(D) the renewal application identifies each
work separately, including the periodical
containing it and its date of first publica-
tion.

(d) CORRECTIONS AND AMPLIFICATIONS.—The
Register may also establish, by regulation, for-
mal procedures for the filing of an application
for supplementary registration, to correct an
error in a copyright registration or to amplify
the information given in a registration. Such
application shall be accompanied by the fee pro-
vided by section 708, and shall clearly identify
the registration to be corrected or amplified.
The information contained in a supplementary
registration augments but does not supersede
that contained in the earlier registration.

(e) PUBLISHED EDITION OF PREVIOUSLY REG-
ISTERED WORK.—Registration for the first pub-
lished edition of a work previously registered in
unpublished form may be made even though the
work as published is substantially the same as
the unpublished version.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2580; Pub. L. 100–568, § 9(a), Oct. 31, 1988, 102 Stat.
2859; Pub. L. 102–307, title I, § 102(e), June 26, 1992,
106 Stat. 266.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Permissive Registration. Under section 408(a), reg-
istration of a claim to copyright in any work whether
published or unpublished, can be made voluntarily by
‘‘the owner of copyright or of any exclusive right in the
work’’ at any time during the copyright term. The
claim may be registered in the Copyright Office by de-
positing the copies, phonorecords, or other material
specified by subsection (b) and (c), together with an ap-
plication and fee. Except where, under section 405(a),
registration is made to preserve a copyright that would
otherwise be invalidated because of omission of the no-
tice, registration is not a condition of copyright protec-
tion.

Deposit for Purpose of Copyright Registration. In gen-
eral, and subject to various exceptions, the material to
be deposited for copyright registration consists of one
complete copy or phonorecord of an unpublished work,
and two complete copies or phonorecords of the best
edition in the case of a published work. Section 408(b)
provides special deposit requirements in the case of a
work first published abroad (‘‘one complete copy or
phonorecord as so published’’) and in the case of a con-
tribution to a collective work (‘‘one complete copy or
phonorecord of the best edition of the collective
work’’). As a general rule the deposit of more than a
tear sheet or similar fraction of a collective work is
needed to identify the contribution properly and to
show the form in which it was published. Where appro-
priate as in the case of collective works such as multi-
volume encyclopedias, multipart newspaper editions,
and works that are rare or out of print, the regulations
issued by the Register under section 408(c) can be ex-
pected to make exceptions or special provisions.
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With respect to works published in the United States,
a single deposit could be used to satisfy the deposit re-
quirements of section 407 and the registration require-
ments of section 408, if the application and fee for reg-
istration are submitted at the same time and are ac-
companied by ‘‘any additional identifying material’’ re-
quired by regulations. To serve this dual purpose the
deposit and registration would have to be made simul-
taneously; if a deposit under section 407 had already
been made, an additional deposit would be required
under section 408. In addition, since deposit for the Li-
brary of Congress and registration of a claim to copy-
right serve essentially different functions, section
408(b) authorizes the Register of Copyrights to issue
regulations under which deposit of additional material,
needed for identification of the work in which copy-
right is claimed, could be required in certain cases.

Administrative Classification. It is important that the
statutory provisions setting forth the subject matter of
copyright be kept entirely separate from any classifica-
tion of copyrightable works for practical administra-
tive purposes. Section 408(c)(1) thus leaves it to the
Register of Copyrights to specify ‘‘the administrative
classes into which works are to be placed for purposes
of deposit and registration,’’ and makes clear that this
administrative classification ‘‘has no significance with
respect to the subject matter of copyright or the exclu-
sive rights provided by this title.’’

Optional Deposit. Consistent with the principle of ad-
ministrative flexibility underlying all of the deposit
and registration provisions, subsection (c) of section 408
also gives the Register latitude in adjusting the type of
material deposited to the needs of the registration sys-
tem. The Register is authorized to issue regulations
specifying ‘‘the nature of the copies of phonorecords to
be deposited in the various classes’’ and, for particular
classes, to require or permit deposit of identifying ma-
terial rather than copies or phonorecords, deposit of
one copy or phonorecord rather than two, or, in the
case of a group of related works, a single rather than
a number of separate registrations. Under this provi-
sion the Register could, where appropriate, permit de-
posit of phonorecords rather than notated copies of mu-
sical compositions, allow or require deposit of print-
outs of computer programs under certain circum-
stances, or permit deposit of one volume of an encyclo-
pedia for purposes of registration of a single contribu-
tion.

Where the copies or phonorecords are bulky, un-
wieldly, easily broken, or otherwise impractical to file
and retain as records identifying the work registered,
the Register would be able to require or permit the sub-
stitute deposit of material that would better serve the
purpose of identification. Cases of this sort might in-
clude, for example, billboard posters, toys and dolls, ce-
ramics and glassware, costume jewelry, and a wide
range of three-dimensional objects embodying copy-
righted material. The Register’s authority would also
extend to rare or extremely valuable copies which
would be burdensome or impossible to deposit. Deposit
of one copy or phonorecord rather than two would prob-
ably be justifiable in the case of most motion pictures,
and in any case where the Library of Congress has no
need for the deposit and its only purpose is identifica-
tion.

The provision empowering the Register to allow a
number of related works to be registered together as a
group represents a needed and important liberalization
of the law now in effect. At present the requirement for
separate registrations where related works or parts of
a work are published separately has created adminis-
trative problems and has resulted in unnecessary bur-
dens and expenses on authors and other copyright own-
ers. In a number of cases the technical necessity for
separate applications and fees has caused copyright
owners to forego copyright altogether. Examples of
cases where these undesirable and unnecessary results
could be avoided by allowing a single registration in-
clude the various editions or issues of a daily news-
paper, a work published in serial installments, a group

of related jewelry designs, a group of photographs by
one photographer, a series of greeting cards related to
each other in some way, or a group of poems by a single
author.

Single Registration. Section 408(c)(2) directs the Reg-
ister of Copyrights to establish regulations permitting
under certain conditions a single registration for a
group of works by the same individual author, all first
published as contributions to periodicals, including
newspapers, within a twelve-month period, on the basis
of a single deposit, application, and registration fee. It
is required that each of the works as first published
have a separate copyright notice, and that the name of
the owner of copyright in the work, (or an abbreviation
by which the name can be recognized, or a generally
known alternative designation of the owner) is the
same in each notice. It is further required that the de-
posit consist of one copy of the entire issue of the peri-
odical, or of the entire section in the case of a news-
paper, in which each contribution is first published. Fi-
nally, the application shall identify each work sepa-
rately, including the periodical containing it and its
date of first publication.

Section 408(c)(3) provides under certain conditions an
alternative to the separate renewal registrations of
subsection (a). If the specified conditions are met, a
single renewal registration may be made for a group of
works by the same individual author, all first published
as contributions to periodicals, including newspapers,
upon the filing of a single application and fee. It is re-
quired that the renewal claimant or claimants, and the
basis of claim or claims under section 304(a), is the
same for each of the works; that the works were all
copyrighted upon their first publication, either through
separate copyright notice and registration or by virtue
of a general copyright notice in the periodical issue as
a whole; that the renewal application and fee are re-
ceived not more than twenty-eight or less than twenty-
seven years after December 31 of the calendar year in
which all of the works were first published; and that
the renewal application identifies each work sepa-
rately, including the periodical containing it and its
date of first publication.

Corrections and Amplifications. Another unsatisfac-
tory aspect of the present law is the lack of any provi-
sion for correcting or amplifying the information given
in a completed registration. Subsection (d) of section
408 would remedy this by authorizing the Register to
establish ‘‘formal procedures for the filing of an appli-
cation for supplementary registration,’’ in order to cor-
rect an error or amplify the information in a copyright
registration. The ‘‘error’’ to be corrected under sub-
section (d) is an error by the applicant that the Copy-
right Office could not have been expected to note dur-
ing its examination of the claim; where the error in a
registration is the result of the Copyright Office’s own
mistake or oversight, the Office can make the correc-
tion on its own initiative and without recourse to the
‘‘supplementary registration’’ procedure.

Under subsection (d), a supplementary registration is
subject to payment of a separate fee and would be
maintained as an independent record, separate and
apart from the record of the earlier registration it is
intended to supplement. However, it would be required
to identify clearly ‘‘the registration to be corrected or
amplified’’ so that the two registrations could be tied
together by appropriate means in the Copyright Office
records. The original registration would not be ex-
punged or cancelled; as stated in the subsection: ‘‘The
information contained in a supplementary registration
augments but does not supersede that contained in the
earlier registration.’’

Published Edition of Previously Registered Work. The
present statute requires that, where a work is reg-
istered in unpublished form, it must be registered again
when it is published, whether or not the published edi-
tion contains any new copyrightable material. Under
the bill there would be no need to make a second reg-
istration for the published edition unless it contains
sufficient added material to be considered a ‘‘derivative
work’’ or ‘‘compilation’’ under section 103.
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On the other hand, there will be a number of cases
where the copyright owner, although not required to do
so, would like to have registration made for the pub-
lished edition of the work, especially since the owner
will still be obliged to deposit copies or phonorecords of
it in the Copyright Office under section 407. From the
point of view of the public there are advantages in al-
lowing the owner to do so, since registration for the
published edition will put on record the facts about the
work in the form in which it is actually distributed to
the public. Accordingly, section 408(e), which is in-
tended to accomplish this result, makes an exception
to the general rule against allowing more than one reg-
istration for the same work.

AMENDMENTS

1992—Subsec. (a). Pub. L. 102–307 substituted ‘‘At any
time during the subsistence of the first term of copy-
right in any published or unpublished work in which
the copyright was secured before January 1, 1978, and
during the subsistence of any copyright secured on or
after that date,’’ for ‘‘At any time during the subsist-
ence of copyright in any published or unpublished
work,’’.

1988—Subsec. (a). Pub. L. 100–568, § 9(a)(1), substituted
‘‘Such’’ for ‘‘Subject to the provisions of section 405(a),
such’’.

Subsec. (c)(2). Pub. L. 100–568, § 9(a)(2), substituted
‘‘the following conditions:’’ for ‘‘all of the following
conditions—’’, struck out subpar. (A) which read ‘‘if
each of the works as first published bore a separate
copyright notice, and the name of the owner of copy-
right in the work, or an abbreviation by which the
name can be recognized, or a generally known alter-
native designation of the owner was the same in each
notice; and’’, and redesignated subpars. (B) and (C) as
(A) and (B), respectively.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102–307 effective June 26, 1992,
but applicable only to copyrights secured between Jan-
uary 1, 1964, and December 31, 1977, and not affecting
court proceedings pending on June 26, 1992, with copy-
rights secured before January 1, 1964, governed by sec-
tion 304(a) of this title as in effect on the day before
June 26, 1992, except each reference to forty-seven years
in such provisions deemed to be 67 years, see section
102(g) of Pub. L. 102–307, as amended, set out as a note
under section 101 of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 302, 405, 601, 704,
708 of this title; title 2 section 170; title 28 section 4001.

§ 409. Application for copyright registration

The application for copyright registration
shall be made on a form prescribed by the Reg-
ister of Copyrights and shall include—

(1) the name and address of the copyright
claimant;

(2) in the case of a work other than an anon-
ymous or pseudonymous work, the name and
nationality or domicile of the author or au-
thors, and, if one or more of the authors is
dead, the dates of their deaths;

(3) if the work is anonymous or pseudony-
mous, the nationality or domicile of the au-
thor or authors;

(4) in the case of a work made for hire, a
statement to this effect;

(5) if the copyright claimant is not the au-
thor, a brief statement of how the claimant
obtained ownership of the copyright;

(6) the title of the work, together with any
previous or alternative titles under which the
work can be identified;

(7) the year in which creation of the work
was completed;

(8) if the work has been published, the date
and nation of its first publication;

(9) in the case of a compilation or derivative
work, an identification of any preexisting
work or works that it is based on or incor-
porates, and a brief, general statement of the
additional material covered by the copyright
claim being registered;

(10) in the case of a published work contain-
ing material of which copies are required by
section 601 to be manufactured in the United
States, the names of the persons or organiza-
tions who performed the processes specified by
subsection (c) of section 601 with respect to
that material, and the places where those
processes were performed; and

(11) any other information regarded by the
Register of Copyrights as bearing upon the
preparation or identification of the work or
the existence, ownership, or duration of the
copyright.

If an application is submitted for the renewed
and extended term provided for in section
304(a)(3)(A) and an original term registration
has not been made, the Register may request in-
formation with respect to the existence, owner-
ship, or duration of the copyright for the origi-
nal term.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2582; Pub. L. 102–307, title I, § 102(b)(1), June 26,
1992, 106 Stat. 266.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The various clauses of section 409, which specify the
information to be included in an application for copy-
right registration, are intended to give the Register of
Copyrights authority to elicit all of the information
needed to examine the application and to make a
meaningful record of registration. The list of enumer-
ated items was not exhaustive; under the last clause of
the section the application may also include ‘‘any
other information regarded by the Register of Copy-
rights as bearing upon the preparation or identification
of the work or the existence, ownership, or duration of
the copyright.’’

Among the enumerated items there are several that
are not now included in the Copyright Office’s applica-
tion forms, but will become significant under the life-
plus-50 term and other provisions of the bill. Clause (5),
reflecting the increased importance of the inter-
relationship between registration of copyright claims
and recordation of transfers of ownership, requires a
statement of how a claimant who is not the author ac-
quired ownership of the copyright. Clause (9) requires
that, ‘‘in the case of a compilation or derivative work’’
the application include ‘‘an identification of any pre-
existing work or works that it is based on or incor-
porates, and a brief, general statement of the addi-
tional material covered by the copyright claim being
registered.’’ It is intended that, under this require-
ment, the application covering a collection such as a
song-book or hymnal would clearly reveal any works in
the collection that are in the public domain, and the
copyright status of all other previously-published com-
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positions. This information will be readily available in
the Copyright Office.

The catch-all clause at the end of the section will en-
able the Register to obtain more specialized informa-
tion, such as that bearing on whether the work con-
tains material that is a ‘‘work of the United States
Government.’’ In the case of works subject to the man-
ufacturing requirement, the application must also in-
clude information about the manufacture of the copies.

AMENDMENTS

1992—Pub. L. 102–307 inserted at end ‘‘If an applica-
tion is submitted for the renewed and extended term
provided for in section 304(a)(3)(A) and an original term
registration has not been made, the Register may re-
quest information with respect to the existence, owner-
ship, or duration of the copyright for the original
term.’’

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102–307 effective June 26, 1992,
but applicable only to copyrights secured between Jan-
uary 1, 1964, and December 31, 1977, and not affecting
court proceedings pending on June 26, 1992, with copy-
rights secured before January 1, 1964, governed by sec-
tion 304(a) of this title as in effect on the day before
June 26, 1992, except each reference to forty-seven years
in such provisions deemed to be 67 years, see section
102(g) of Pub. L. 102–307, as amended, set out as a note
under section 101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 408, 506 of this
title.

§ 410. Registration of claim and issuance of cer-
tificate

(a) When, after examination, the Register of
Copyrights determines that, in accordance with
the provisions of this title, the material depos-
ited constitutes copyrightable subject matter
and that the other legal and formal require-
ments of this title have been met, the Register
shall register the claim and issue to the appli-
cant a certificate of registration under the seal
of the Copyright Office. The certificate shall
contain the information given in the applica-
tion, together with the number and effective
date of the registration.

(b) In any case in which the Register of Copy-
rights determines that, in accordance with the
provisions of this title, the material deposited
does not constitute copyrightable subject mat-
ter or that the claim is invalid for any other
reason, the Register shall refuse registration
and shall notify the applicant in writing of the
reasons for such refusal.

(c) In any judicial proceedings the certificate
of a registration made before or within five
years after first publication of the work shall
constitute prima facie evidence of the validity
of the copyright and of the facts stated in the
certificate. The evidentiary weight to be ac-
corded the certificate of a registration made
thereafter shall be within the discretion of the
court.

(d) The effective date of a copyright registra-
tion is the day on which an application, deposit,
and fee, which are later determined by the Reg-
ister of Copyrights or by a court of competent
jurisdiction to be acceptable for registration,
have all been received in the Copyright Office.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2582.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The first two subsections of section 410 set forth the
two basic duties of the Register of Copyrights with re-
spect to copyright registration: (1) to register the claim
and issue a certificate if the Register determines that
‘‘the material deposited constitutes copyrightable sub-
ject matter and that the other legal and formal re-
quirements of this title have been met,’’ and (2) to
refuse registration and notify the applicant if the Reg-
ister determines that ‘‘the material deposited does not
constitute copyrightable subject matter or that the
claim is invalid for any other reason.’’

Subsection (c) deals with the probative effect of a
certificate of registration issued by the Register under
subsection (a). Under its provisions, a certificate is re-
quired to be given prima facie weight in any judicial
proceedings if the registration it covers was made ‘‘be-
fore or within five years after first publication of the
work’’; thereafter the court is given discretion to de-
cide what evidentiary weight the certificate should be
accorded. This five-year period is based on a recogni-
tion that the longer the lapse of time between publica-
tion and registration the less likely to be reliable are
the facts stated in the certificate.

Under section 410(c), a certificate is to ‘‘constitute
prima facie evidence of the validity of the copyright
and of the facts stated in the certificate.’’ The principle
that a certificate represents prima facie evidence of
copyright validity has been established in a long line of
court decisions, and it is a sound one. It is true that,
unlike a patent claim, a claim to copyright is not ex-
amined for basic validity before a certificate is issued.
On the other hand, endowing a copyright claimant who
has obtained a certificate with a rebuttable presump-
tion of the validity of the copyright does not deprive
the defendant in an infringement suit of any rights, it
merely orders the burdens of proof. The plaintiff should
not ordinarily be forced in the first instance to prove
all of the multitude of facts that underline the validity
of the copyright unless the defendant, by effectively
challenging them, shifts the burden of doing so to the
plaintiff.

Section 410(d), which is in accord with the present
practice of the Copyright Office, makes the effective
date of registration the day when an application, de-
posit, and fee ‘‘which are later determined by the Reg-
ister of Copyrights or by a court of competent jurisdic-
tion to be acceptable for registration’’ have all been re-
ceived. Where the three necessary elements are re-
ceived at different times the date of receipt of the last
of them is controlling, regardless of when the Copy-
right Office acts on the claim. The provision not only
takes account of the inevitable timelag between receipt
of the application and other material and the issuance
of the certificate, but it also recognizes the possibility
that a court might later find the Register wrong in re-
fusing registration.

REGISTRATION OF CLAIMS TO COPYRIGHTS AND RECOR-
DATION OF ASSIGNMENTS OF COPYRIGHTS AND OTHER
INSTRUMENTS UNDER PREDECESSOR PROVISIONS

Section 109 of Pub. L. 94–553 provided that: ‘‘The reg-
istration of claims to copyright for which the required
deposit, application, and fee were received in the Copy-
right Office before January 1, 1978, and the recordation
of assignments of copyright or other instruments re-
ceived in the Copyright Office before January 1, 1978,
shall be made in accordance with title 17 as it existed
on December 31, 1977.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 101 of this title.

§ 411. Registration and infringement actions

(a) Except for an action brought for a viola-
tion of the rights of the author under section
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106A(a), and subject to the provisions of sub-
section (b), no action for infringement of the
copyright in any United States work shall be in-
stituted until registration of the copyright
claim has been made in accordance with this
title. In any case, however, where the deposit,
application, and fee required for registration
have been delivered to the Copyright Office in
proper form and registration has been refused,
the applicant is entitled to institute an action
for infringement if notice thereof, with a copy of
the complaint, is served on the Register of Copy-
rights. The Register may, at his or her option,
become a party to the action with respect to the
issue of registrability of the copyright claim by
entering an appearance within sixty days after
such service, but the Register’s failure to be-
come a party shall not deprive the court of ju-
risdiction to determine that issue.

(b) In the case of a work consisting of sounds,
images, or both, the first fixation of which is
made simultaneously with its transmission, the
copyright owner may, either before or after such
fixation takes place, institute an action for in-
fringement under section 501, fully subject to
the remedies provided by sections 502 through
506 and sections 509 and 510, if, in accordance
with requirements that the Register of Copy-
rights shall prescribe by regulation, the copy-
right owner—

(1) serves notice upon the infringer, not less
than 48 hours before such fixation, identifying
the work and the specific time and source of
its first transmission, and declaring an inten-
tion to secure copyright in the work; and

(2) makes registration for the work, if re-
quired by subsection (a), within three months
after its first transmission.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2583; Pub. L. 100–568, § 9(b)(1), Oct. 31, 1988, 102
Stat. 2859; Pub. L. 101–650, title VI, § 606(c)(1),
Dec. 1, 1990, 104 Stat. 5131; Pub. L. 105–80, § 6,
Nov. 13, 1997, 111 Stat. 1532; Pub. L. 105–304, title
I, § 102(d), Oct. 28, 1998, 112 Stat. 2863.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The first sentence of section 411(a) restates the
present statutory requirement that registration must
be made before a suit for copyright infringement is in-
stituted. Under the bill, as under the law now in effect,
a copyright owner who has not registered his claim can
have a valid cause of action against someone who has
infringed his copyright, but he cannot enforce his
rights in the courts until he has made registration.

The second and third sentences of section 411(a)
would alter the present law as interpreted in Vacheron
& Constantin-Le Coultre Watches, Inc. v. Benrus Watch
Co., 260 F.2d 637 (2d Cir. 1958). That case requires an ap-
plicant, who has sought registration and has been re-
fused, to bring an action against the Register of Copy-
rights to compel the issuance of a certificate, before
suit can be brought against an infringer. Under section
411, a rejected claimant who has properly applied for
registration may maintain an infringement suit if no-
tice of it is served on the Register of Copyrights. The
Register is authorized, though not required, to enter
the suit within 60 days; the Register would be a party
on the issue of registrability only, and a failure by the
Register to join the action would ‘‘not deprive the
court of jurisdiction to determine that issue.’’

Section 411(b) is intended to deal with the special sit-
uation presented by works that are being transmitted

‘‘live’’ at the same time they are being fixed in tangible
form for the first time. Under certain circumstances,
where the infringer has been given advance notice, an
injunction could be obtained to prevent the unauthor-
ized use of the material included in the ‘‘live’’ trans-
mission.

AMENDMENTS

1998—Subsec. (a). Pub. L. 105–304, in first sentence,
struck out ‘‘actions for infringement of copyright in
Berne Convention works whose country of origin is not
the United States and’’ after ‘‘Except for’’ and inserted
‘‘United States’’ after ‘‘copyright in any’’.

1997—Subsec. (b)(1). Pub. L. 105–80 amended par. (1)
generally. Prior to amendment, par. (1) read as follows:
‘‘serves notice upon the infringer, not less than ten or
more than thirty days before such fixation, identifying
the work and the specific time and source of its first
transmission, and declaring an intention to secure
copyright in the work; and’’.

1990—Subsec. (a). Pub. L. 101–650 inserted ‘‘and an ac-
tion brought for a violation of the rights of the author
under section 106A(a)’’ after ‘‘United States’’.

1988—Pub. L. 100–568, § 9(b)(1)(A), substituted ‘‘Reg-
istration and infringement actions’’ for ‘‘Registration
as prerequisite to infringement suit’’ in section catch-
line.

Subsec. (a). Pub. L. 100–568, § 9(b)(1)(B), substituted
‘‘Except for actions for infringement of copyright in
Berne Convention works whose country of origin is not
the United States, and subject’’ for ‘‘Subject’’.

Subsec. (b)(2). Pub. L. 100–568, § 9(b)(1)(C), substituted
‘‘work, if required by subsection (a),’’ for ‘‘work’’.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101–650 effective 6 months
after Dec. 1, 1990, see section 610 of Pub. L. 101–650, set
out as an Effective Date note under section 106A of this
title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 101, 412, 501 of
this title.

§ 412. Registration as prerequisite to certain rem-
edies for infringement

In any action under this title, other than an
action brought for a violation of the rights of
the author under section 106A(a) or an action in-
stituted under section 411(b), no award of statu-
tory damages or of attorney’s fees, as provided
by sections 504 and 505, shall be made for—

(1) any infringement of copyright in an un-
published work commenced before the effec-
tive date of its registration; or

(2) any infringement of copyright com-
menced after first publication of the work and
before the effective date of its registration,
unless such registration is made within three
months after the first publication of the work.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2583; Pub. L. 101–650, title VI, § 606(c)(2), Dec. 1,
1990, 104 Stat. 5131.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The need for section 412 arises from two basic
changes the bill will make in the present law.
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(1) Copyright registration for published works,
which is useful and important to users and the public
at large, would no longer be compulsory, and should
therefore be induced in some practical way.

(2) The great body of unpublished works now pro-
tected at common law would automatically be
brought under copyright and given statutory protec-
tion. The remedies for infringement presently avail-
able at common law should continue to apply to
these works under the statute, but they should not be
given special statutory remedies unless the owner
has, by registration, made a public record of his copy-
right claim.
Under the general scheme of the bill, a copyright

owner whose work has been infringed before registra-
tion would be entitled to the remedies ordinarily avail-
able in infringement cases: an injunction on terms the
court considers fair, and his actual damages plus any
applicable profits not used as a measure of damages.
However, section 412 would deny any award of the spe-
cial or ‘‘extraordinary’’ remedies of statutory damages
or attorney’s fees where infringement of copyright in
an unpublished work began before registration or
where, in the case of a published work, infringement
commenced after publication and before registration
(unless registration has been made within a grace pe-
riod of three months after publication). These provi-
sions would be applicable to works of foreign and do-
mestic origin alike.

In providing that statutory damages and attorney’s
fees are not recoverable for infringement of unpub-
lished, unregistered works, clause (1) of section 412 in
no way narrows the remedies available under the
present law. With respect to published works, clause (2)
would generally deny an award of those two special
remedies where infringement takes place before reg-
istration. As an exception, however, the clause provides
a grace period of three months after publication during
which registration can be made without loss of rem-
edies; full remedies could be recovered for any infringe-
ment begun during the three months after publication
if registration is made before that period has ended.
This exception is needed to take care of newsworthy or
suddenly popular works which may be infringed almost
as soon as they are published, before the copyright
owner has had a reasonable opportunity to register his
claim.

AMENDMENTS

1990—Pub. L. 101–650 inserted ‘‘an action brought for
a violation of the rights of the author under section
106A(a) or’’ after ‘‘other than’’ in introductory provi-
sions.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101–650 effective 6 months
after Dec. 1, 1990, see section 610 of Pub. L. 101–650, set
out as an Effective Date note under section 106A of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 101, 104A of this
title.

CHAPTER 5�COPYRIGHT INFRINGEMENT
AND REMEDIES

Sec.
501. Infringement of copyright.
502. Remedies for infringement: Injunctions.
503. Remedies for infringement: Impounding and

disposition of infringing articles.
504. Remedies for infringement: Damages and

profits.
505. Remedies for infringement: Costs and attor-

ney’s fees.
506. Criminal offenses.
507. Limitations on actions.
508. Notification of filing and determination of ac-

tions.

Sec.
509. Seizure and forfeiture.
510. Remedies for alteration of programming by

cable systems.
511. Liability of States, instrumentalities of

States, and State officials for infringement
of copyright.

512. Limitations on liability relating to material
online.

513. Determination of reasonable license fees for
individual proprietors.

AMENDMENTS

1999—Pub. L. 106–113, div. B, § 1000(a)(9) [title I,
§ 1011(a)(1)], Nov. 29, 1999, 113 Stat. 1536, 1501A–543, sub-
stituted ‘‘programming’’ for ‘‘programing’’ in item 510.

Pub. L. 106–44, § 1(c)(2), Aug. 5, 1999, 113 Stat. 222, re-
numbered item 512 ‘‘Determination of reasonable li-
cense fees for individual proprietors’’ as 513.

1998—Pub. L. 105–304, title II, § 202(b), Oct. 28, 1998, 112
Stat. 2886, added item 512 ‘‘Limitations on liability re-
lating to material online’’.

Pub. L. 105–298, title II, § 203(b), Oct. 27, 1998, 112 Stat.
2833, added item 512 ‘‘Determination of reasonable li-
cense fees for individual proprietors’’.

1997—Pub. L. 105–80, § 12(a)(12), Nov. 13, 1997, 105 Stat.
1535, substituted ‘‘Damages’’ for ‘‘Damage’’ in item 504.

1990—Pub. L. 101–553, § 2(a)(3), Nov. 15, 1990, 104 Stat.
2750, added item 511.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 104A, 115, 912 of
this title.

§ 501. Infringement of copyright

(a) Anyone who violates any of the exclusive
rights of the copyright owner as provided by sec-
tions 106 through 122 or of the author as pro-
vided in section 106A(a), or who imports copies
or phonorecords into the United States in viola-
tion of section 602, is an infringer of the copy-
right or right of the author, as the case may be.
For purposes of this chapter (other than section
506), any reference to copyright shall be deemed
to include the rights conferred by section
106A(a). As used in this subsection, the term
‘‘anyone’’ includes any State, any instrumental-
ity of a State, and any officer or employee of a
State or instrumentality of a State acting in his
or her official capacity. Any State, and any such
instrumentality, officer, or employee, shall be
subject to the provisions of this title in the
same manner and to the same extent as any
nongovernmental entity.

(b) The legal or beneficial owner of an exclu-
sive right under a copyright is entitled, subject
to the requirements of section 411, to institute
an action for any infringement of that particu-
lar right committed while he or she is the owner
of it. The court may require such owner to serve
written notice of the action with a copy of the
complaint upon any person shown, by the
records of the Copyright Office or otherwise, to
have or claim an interest in the copyright, and
shall require that such notice be served upon
any person whose interest is likely to be af-
fected by a decision in the case. The court may
require the joinder, and shall permit the inter-
vention, of any person having or claiming an in-
terest in the copyright.

(c) For any secondary transmission by a cable
system that embodies a performance or a dis-
play of a work which is actionable as an act of
infringement under subsection (c) of section 111,
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a television broadcast station holding a copy-
right or other license to transmit or perform the
same version of that work shall, for purposes of
subsection (b) of this section, be treated as a
legal or beneficial owner if such secondary
transmission occurs within the local service
area of that television station.

(d) For any secondary transmission by a cable
system that is actionable as an act of infringe-
ment pursuant to section 111(c)(3), the following
shall also have standing to sue: (i) the primary
transmitter whose transmission has been al-
tered by the cable system; and (ii) any broadcast
station within whose local service area the sec-
ondary transmission occurs.

(e) With respect to any secondary trans-
mission that is made by a satellite carrier of a
performance or display of a work embodied in a
primary transmission and is actionable as an
act of infringement under section 119(a)(5), a
network station holding a copyright or other li-
cense to transmit or perform the same version
of that work shall, for purposes of subsection (b)
of this section, be treated as a legal or beneficial
owner if such secondary transmission occurs
within the local service area of that station.

(f)(1) With respect to any secondary trans-
mission that is made by a satellite carrier of a
performance or display of a work embodied in a
primary transmission and is actionable as an
act of infringement under section 122, a tele-
vision broadcast station holding a copyright or
other license to transmit or perform the same
version of that work shall, for purposes of sub-
section (b) of this section, be treated as a legal
or beneficial owner if such secondary trans-
mission occurs within the local market of that
station.

(2) A television broadcast station may file a
civil action against any satellite carrier that
has refused to carry television broadcast sig-
nals, as required under section 122(a)(2), to en-
force that television broadcast station’s rights
under section 338(a) of the Communications Act
of 1934.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2584; Pub. L. 100–568, § 10(a), Oct. 31, 1988, 102
Stat. 2860; Pub. L. 100–667, title II, § 202(3), Nov.
16, 1988, 102 Stat. 3957; Pub. L. 101–553, § 2(a)(1),
Nov. 15, 1990, 104 Stat. 2749; Pub. L. 101–650, title
VI, § 606(a), Dec. 1, 1990, 104 Stat. 5131; Pub. L.
106–44, § 1(g)(5), Aug. 5, 1999, 113 Stat. 222; Pub. L.
106–113, div. B, § 1000(a)(9) [title I, §§ 1002(b),
1011(b)(3)], Nov. 29, 1999, 113 Stat. 1536, 1501A–527,
1501A–544; Pub. L. 107–273, div. C, title III,
§ 13210(4)(B), Nov. 2, 2002, 116 Stat. 1909.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The bill, unlike the present law, contains a general
statement of what constitutes infringement of copy-
right. Section 501(a) identifies a copyright infringer as
someone who ‘‘violates any of the exclusive rights of
the copyright owner as provided by sections 106
through 118’’ of the bill, or who imports copies or
phonorecords in violation of section 602. Under the lat-
ter section an unauthorized importation of copies or
phonorecords acquired abroad is an infringement of the
exclusive right of distribution under certain circum-
stances.

The principle of the divisibility of copyright owner-
ship, established by section 201(d), carries with it the

need in infringement actions to safeguard the rights of
all copyright owners and to avoid a multiplicity of
suits. Subsection (b) of section 501 enables the owner of
a particular right to bring an infringement action in
that owner’s name alone, while at the same time insur-
ing to the extent possible that the other owners whose
rights may be affected are notified and given a chance
to join the action.

The first sentence of subsection (b) empowers the
‘‘legal or beneficial owner of an exclusive right’’ to
bring suit for ‘‘any infringement of that particular
right committed while he or she is the owner of it.’’ A
‘‘beneficial owner’’ for this purpose would include, for
example, an author who had parted with legal title to
the copyright in exchange for percentage royalties
based on sales or license fees.

The second and third sentences of section 501(b),
which supplement the provisions of the Federal Rules
of Civil Procedure [Title 28, Judiciary and Judicial Pro-
cedure], give the courts discretion to require the plain-
tiff to serve notice of the plaintiff’s suit on ‘‘any person
shown, by the records of the Copyright Office or other-
wise, to have or claim an interest in the copyright’’;
where a person’s interest ‘‘is likely to be affected by a
decision in the case’’ a court order requiring service of
notice is mandatory. As under the Federal rules, the
court has discretion to require joinder of ‘‘any person
having or claiming an interest in the copyright’’; but,
if any such person wishes to become a party, the court
must permit that person’s intervention.

In addition to cases involving divisibility of owner-
ship in the same version of a work, section 501(b) is in-
tended to allow a court to permit or compel joinder of
the owners of rights in works upon which a derivative
work is based.

Section 501 contains two provisions conferring stand-
ing to sue under the statue upon broadcast stations in
specific situations involving secondary transmissions
by cable systems. Under subsection (c), a local tele-
vision broadcaster licensed to transmit a work can sue
a cable system importing the same version of the work
into the broadcaster’s local service area in violation of
section 111(c). Subsection (d) deals with cases arising
under section 111(c)(3), the provision dealing with sub-
stitution or alteration by a cable system of commer-
cials or other programming; in such cases standing to
sue is also conferred on: (1) the primary transmitter
whose transmission has been altered by the cable sys-
tem, and (2) any broadcast stations within whose local
service area the secondary transmission occurs. These
provisions are linked to section 509, a new provision on
remedies for alteration of programming by cable sys-
tems, discussed below.

Vicarious Liability for Infringing Performances. The
committee has considered and rejected an amendment
to this section intended to exempt the proprietors of an
establishment, such as a ballroom or night club, from
liability for copyright infringement committed by an
independent contractor, such as an orchestra leader. A
well-established principle of copyright law is that a
person who violates any of the exclusive rights of the
copyright owner is an infringer, including persons who
can be considered related or vicarious infringers. To be
held a related or vicarious infringer in the case of per-
forming rights, a defendant must either actively oper-
ate or supervise the operation of the place wherein the
performances occur, or control the content of the in-
fringing program, and expect commercial gain from the
operation and either direct or indirect benefit from the
infringing performance. The committee has decided
that no justification exists for changing existing law,
and causing a significant erosion of the public perform-
ance right.

REFERENCES IN TEXT

Section 338(a) of the Communications Act of 1934, re-
ferred to in subsec. (f)(2), is classified to section 338(a)
of Title 47, Telegraphs, Telephones, and Radio-
telegraphs.
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AMENDMENTS

2002—Subsec. (a). Pub. L. 107–273 substituted ‘‘122’’ for
‘‘121’’.

1999—Subsec. (a). Pub. L. 106–44 substituted ‘‘121’’ for
‘‘118’’.

Subsec. (e). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(b)(3)], substituted ‘‘performance or display of a
work embodied in a primary transmission’’ for ‘‘pri-
mary transmission embodying the performance or dis-
play of a work’’.

Subsec. (f). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1002(b)], added subsec. (f).

1990—Subsec. (a). Pub. L. 101–650 inserted ‘‘or of the
author as provided in section 106A(a)’’ after ‘‘118’’ and
substituted ‘‘copyright or right of the author, as the
case may be. For purposes of this chapter (other than
section 506), any reference to copyright shall be deemed
to include the rights conferred by section 106A(a).’’ for
‘‘copyright.’’

Pub. L. 101–553 inserted sentences at end defining
‘‘anyone’’ and providing that any State and any instru-
mentality, officer, or employee be subject to the provi-
sions of this title in the same manner and to the same
extent as any nongovernmental entity.

1988—Subsec. (b). Pub. L. 100–568 substituted ‘‘section
411’’ for ‘‘sections 205(d) and 411’’.

Subsec. (e). Pub. L. 100–667 added subsec. (e).

EFFECTIVE DATE OF 1999 AMENDMENT

Amendment by section 1000(a)(9) [title I, § 1002(b)] of
Pub. L. 106–113 effective July 1, 1999, and amendment by
section 1000(a)(9) [title I, § 1011(b)(3)] of Pub. L. 106–113
effective Nov. 29, 1999, see section 1000(a)(9) [title I,
§ 1012] of Pub. L. 106–113, set out as a note under section
101 of this title.

EFFECTIVE DATE OF 1990 AMENDMENTS

Amendment by Pub. L. 101–650 effective 6 months
after Dec. 1, 1990, see section 610 of Pub. L. 101–650, set
out as an Effective Date note under section 106A of this
title.

Section 3 of Pub. L. 101–553 provided that: ‘‘The
amendments made by this Act [enacting section 511 of
this title and amending this section and sections 910
and 911 of this title] shall take effect with respect to
violations that occur on or after the date of the enact-
ment of this Act [Nov. 15, 1990].’’

EFFECTIVE DATE OF 1988 AMENDMENTS

Amendment by Pub. L. 100–667 effective Jan. 1, 1989,
see section 206 of Pub. L. 100–667, set out as an Effective
Date note under section 119 of this title.

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

CAUSES OF ACTION ARISING UNDER PREDECESSOR
PROVISIONS

Section 112 of Pub. L. 94–553 provided that: ‘‘All
causes of action that arose under title 17 before Janu-
ary 1, 1978, shall be governed by title 17 as it existed
when the cause of action arose.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 109, 111, 115, 119,
122, 411, 510, 602 of this title; title 47 section 338.

§ 502. Remedies for infringement: Injunctions

(a) Any court having jurisdiction of a civil ac-
tion arising under this title may, subject to the
provisions of section 1498 of title 28, grant tem-
porary and final injunctions on such terms as it
may deem reasonable to prevent or restrain in-
fringement of a copyright.

(b) Any such injunction may be served any-
where in the United States on the person en-

joined; it shall be operative throughout the
United States and shall be enforceable, by pro-
ceedings in contempt or otherwise, by any
United States court having jurisdiction of that
person. The clerk of the court granting the in-
junction shall, when requested by any other
court in which enforcement of the injunction is
sought, transmit promptly to the other court a
certified copy of all the papers in the case on file
in such clerk’s office.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2584.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Section 502(a) [subsec. (a) of this section] reasserts
the discretionary power of courts to grant injunctions
and restraining orders, whether ‘‘preliminary,’’ ‘‘tem-
porary,’’ ‘‘interlocutory,’’ ‘‘permanent,’’ or ‘‘final,’’ to
prevent or stop infringements of copyright. This power
is made subject to the provisions of section 1498 of title
28 dealing with infringement actions against the United
States. The latter reference in section 502(a) makes it
clear that the bill would not permit the granting of an
injunction against an infringement for which the Fed-
eral Government is liable under section 1498.

Under subsection (b), which is the counterpart of pro-
visions in sections 112 and 113 of the present statute
[sections 112 and 113 of former title 17], a copyright
owner who has obtained an injunction in one State will
be able to enforce it against a defendant located any-
where else in the United States.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 109, 111, 115, 119,
122, 411, 510, 512, 1101 of this title.

§ 503. Remedies for infringement: Impounding
and disposition of infringing articles

(a) At any time while an action under this
title is pending, the court may order the im-
pounding, on such terms as it may deem reason-
able, of all copies or phonorecords claimed to
have been made or used in violation of the copy-
right owner’s exclusive rights, and of all plates,
molds, matrices, masters, tapes, film negatives,
or other articles by means of which such copies
or phonorecords may be reproduced.

(b) As part of a final judgment or decree, the
court may order the destruction or other reason-
able disposition of all copies or phonorecords
found to have been made or used in violation of
the copyright owner’s exclusive rights, and of
all plates, molds, matrices, masters, tapes, film
negatives, or other articles by means of which
such copies or phonorecords may be reproduced.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2585.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The two subsections of section 503 deal respectively
with the courts’ power to impound allegedly infringing
articles during the time an action is pending, and to
order the destruction or other disposition of articles
found to be infringing. In both cases the articles af-
fected include ‘‘all copies or phonorecords’’ which are
claimed or found ‘‘to have been made or used in viola-
tion of the copyright owner’s exclusive rights,’’ and
also ‘‘all plates, molds, matrices, masters, tapes, film
negatives, or other articles by means of which such
copies of phonorecords may be reproduced.’’ The alter-
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native phrase ‘‘made or used’’ in both subsections en-
ables a court to deal as it sees fit with articles which,
though reproduced and acquired lawfully, have been
used for infringing purposes such as rentals, perform-
ances, and displays.

Articles may be impounded under subsection (a) ‘‘at
any time while an action under this title is pending,’’
thus permitting seizures of articles alleged to be in-
fringing as soon as suit has been filed and without
waiting for an injunction. The same subsection empow-
ers the court to order impounding ‘‘on such terms as it
may deem reasonable.’’ The present Supreme Court
rules with respect to seizure and impounding were is-
sued even though there is no specific provision author-
izing them in the copyright statute, and there appears
no need for including a special provision on the point
in the bill.

Under section 101(d) of the present statute [section
101(d) of former title 17], articles found to be infringing
may be ordered to be delivered up for destruction. Sec-
tion 503(b) of the bill would make this provision more
flexible by giving the court discretion to order ‘‘de-
struction or other reasonable disposition’’ of the arti-
cles found to be infringing. Thus, as part of its final
judgment or decree, the court could order the infring-
ing articles sold, delivered to the plaintiff, or disposed
of in some other way that would avoid needless waste
and best serve the ends of justice.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 109, 111, 115, 119,
122, 411, 510, 511, 1101 of this title.

§ 504. Remedies for infringement: Damages and
profits

(a) IN GENERAL.—Except as otherwise provided
by this title, an infringer of copyright is liable
for either—

(1) the copyright owner’s actual damages
and any additional profits of the infringer, as
provided by subsection (b); or

(2) statutory damages, as provided by sub-
section (c).

(b) ACTUAL DAMAGES AND PROFITS.—The copy-
right owner is entitled to recover the actual
damages suffered by him or her as a result of the
infringement, and any profits of the infringer
that are attributable to the infringement and
are not taken into account in computing the ac-
tual damages. In establishing the infringer’s
profits, the copyright owner is required to
present proof only of the infringer’s gross reve-
nue, and the infringer is required to prove his or
her deductible expenses and the elements of
profit attributable to factors other than the
copyrighted work.

(c) STATUTORY DAMAGES.—
(1) Except as provided by clause (2) of this

subsection, the copyright owner may elect, at
any time before final judgment is rendered, to
recover, instead of actual damages and profits,
an award of statutory damages for all in-
fringements involved in the action, with re-
spect to any one work, for which any one in-
fringer is liable individually, or for which any
two or more infringers are liable jointly and
severally, in a sum of not less than $750 or
more than $30,000 as the court considers just.
For the purposes of this subsection, all the
parts of a compilation or derivative work con-
stitute one work.

(2) In a case where the copyright owner sus-
tains the burden of proving, and the court
finds, that infringement was committed will-

fully, the court in its discretion may increase
the award of statutory damages to a sum of
not more than $150,000. In a case where the in-
fringer sustains the burden of proving, and the
court finds, that such infringer was not aware
and had no reason to believe that his or her
acts constituted an infringement of copyright,
the court in its discretion may reduce the
award of statutory damages to a sum of not
less than $200. The court shall remit statutory
damages in any case where an infringer be-
lieved and had reasonable grounds for believ-
ing that his or her use of the copyrighted work
was a fair use under section 107, if the in-
fringer was: (i) an employee or agent of a non-
profit educational institution, library, or ar-
chives acting within the scope of his or her
employment who, or such institution, library,
or archives itself, which infringed by reproduc-
ing the work in copies or phonorecords; or (ii)
a public broadcasting entity which or a person
who, as a regular part of the nonprofit activi-
ties of a public broadcasting entity (as defined
in subsection (g) of section 118) infringed by
performing a published nondramatic literary
work or by reproducing a transmission pro-
gram embodying a performance of such a
work.

(d) ADDITIONAL DAMAGES IN CERTAIN CASES.—
In any case in which the court finds that a de-
fendant proprietor of an establishment who
claims as a defense that its activities were ex-
empt under section 110(5) did not have reason-
able grounds to believe that its use of a copy-
righted work was exempt under such section,
the plaintiff shall be entitled to, in addition to
any award of damages under this section, an ad-
ditional award of two times the amount of the
license fee that the proprietor of the establish-
ment concerned should have paid the plaintiff
for such use during the preceding period of up to
3 years.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2585; Pub. L. 100–568, § 10(b), Oct. 31, 1988, 102
Stat. 2860; Pub. L. 105–80, § 12(a)(13), Nov. 13, 1997,
111 Stat. 1535; Pub. L. 105–298, title II, § 204, Oct.
27, 1998, 112 Stat. 2833; Pub. L. 106–160, § 2, Dec. 9,
1999, 113 Stat. 1774.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

In General. A cornerstone of the remedies sections
and of the bill as a whole is section 504, the provision
dealing with recovery of actual damages, profits, and
statutory damages. The two basic aims of this section
are reciprocal and correlative: (1) to give the courts
specific unambiguous directions concerning monetary
awards, thus avoiding the confusion and uncertainty
that have marked the present law on the subject, and,
at the same time, (2) to provide the courts with reason-
able latitude to adjust recovery to the circumstances of
the case, thus avoiding some of the artificial or overly
technical awards resulting from the language of the ex-
isting statute.

Subsection (a) lays the groundwork for the more de-
tailed provisions of the section by establishing the li-
ability of a copyright infringer for either ‘‘the copy-
right owner’s actual damages and any additional prof-
its of the infringer,’’ or statutory damages. Recovery of
actual damages and profits under section 504(b) or of
statutory damages under section 504(c) is alternative
and for the copyright owner to elect; as under the
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present law, the plaintiff in an infringement suit is not
obliged to submit proof of damages and profits and may
choose to rely on the provision for minimum statutory
damages. However, there is nothing in section 504 to
prevent a court from taking account of evidence con-
cerning actual damages and profits in making an award
of statutory damages within the range set out in sub-
section (c).

Actual Damages and Profits. In allowing the plaintiff
to recover ‘‘the actual damages suffered by him or her
as a result of the infringement,’’ plus any of the in-
fringer’s profits ‘‘that are attributable to the infringe-
ment and are not taken into account in computing the
actual damages,’’ section 504(b) recognizes the different
purposes served by awards of damages and profits.
Damages are awarded to compensate the copyright
owner for losses from the infringement, and profits are
awarded to prevent the infringer from unfairly benefit-
ing from a wrongful act. Where the defendant’s profits
are nothing more than a measure of the damages suf-
fered by the copyright owner, it would be inappropriate
to award damages and profits cumulatively, since in ef-
fect they amount to the same thing. However, in cases
where the copyright owner has suffered damages not re-
flected in the infringer’s profits, or where there have
been profits attributable to the copyrighted work but
not used as a measure of damages, subsection (b) au-
thorizes the award of both.

The language of the subsection makes clear that only
those profits ‘‘attributable to the infringement’’ are re-
coverable; where some of the defendant’s profits result
from the infringement and other profits are caused by
different factors, it will be necessary for the court to
make an apportionment. However, the burden of proof
is on the defendant in these cases; in establishing prof-
its the plaintiff need prove only ‘‘the infringer’s gross
revenue,’’ and the defendant must prove not only ‘‘his
or her deductible expenses’’ but also ‘‘the element of
profit attributable to factors other than the copy-
righted work.’’

Statutory Damages. Subsection (c) of section 504
makes clear that the plaintiff’s election to recover
statutory damages may take place at any time during
the trial before the court has rendered its final judg-
ment. The remainder of clause (1) of the subsection rep-
resents a statement of the general rates applicable to
awards of statutory damages. Its principal provisions
may be summarized as follows:

1. As a general rule, where the plaintiff elects to re-
cover statutory damages, the court is obliged to
award between $250 and $10,000. It can exercise discre-
tion in awarding an amount within that range but,
unless one of the exceptions provided by clause (2) is
applicable, it cannot make an award of less than $250
or of more than $10,000 if the copyright owner has
chosen recovery under section 504(c).

2. Although, as explained below, an award of mini-
mum statutory damages may be multiplied if sepa-
rate works and separately liable infringers are in-
volved in the suit, a single award in the $250 to $10,000
range is to be made ‘‘for all infringements involved in
the action.’’ A single infringer of a single work is lia-
ble for a single amount between $250 and $10,000, no
matter how many acts of infringement are involved
in the action and regardless of whether the acts were
separate, isolated, or occurred in a related series.

3. Where the suit involves infringement of more
than one separate and independent work, minimum
statutory damages for each work must be awarded.
For example, if one defendant has infringed three
copyrighted works, the copyright owner is entitled to
statutory damages of at least $750 and may be award-
ed up to $30,000. Subsection (c)(1) makes clear, how-
ever, that, although they are regarded as independent
works for other purposes, ‘‘all the parts of a compila-
tion or derivative work constitute one work’’ for this
purpose. Moreover, although the minimum and maxi-
mum amounts are to be multiplied where multiple
‘‘works’’ are involved in the suit, the same is not true
with respect to multiple copyrights, multiple owners,

multiple exclusive rights, or multiple registrations.
This point is especially important since, under a
scheme of divisible copyright, it is possible to have
the rights of a number of owners of separate ‘‘copy-
rights’’ in a single ‘‘work’’ infringed by one act of a
defendant.

4. Where the infringements of one work were com-
mitted by a single infringer acting individually, a
single award of statutory damages would be made.
Similarly, where the work was infringed by two or
more joint tortfeasors, the bill would make them
jointly and severally liable for an amount in the $250
to $10,000 range. However, where separate infringe-
ments for which two or more defendants are not
jointly liable are joined in the same action, separate
awards of statutory damages would be appropriate.
Clause (2) of section 504(c) provides for exceptional

cases in which the maximum award of statutory dam-
ages could be raised from $10,000 to $50,000, and in which
the minimum recovery could be reduced from $250 to
$100. The basic principle underlying this provision is
that the courts should be given discretion to increase
statutory damages in cases of willful infringement and
to lower the minimum where the infringer is innocent.
The language of the clause makes clear that in these
situations the burden of proving willfulness rests on
the copyright owner and that of proving innocence
rests on the infringer, and that the court must make a
finding of either willfulness or innocence in order to
award the exceptional amounts.

The ‘‘innocent infringer’’ provision of section 504(c)(2)
has been the subject of extensive discussion. The excep-
tion, which would allow reduction of minimum statu-
tory damages to $100 where the infringer ‘‘was not
aware and had no reason to believe that his or her acts
constituted an infringement of copyright,’’ is sufficient
to protect against unwarranted liability in cases of oc-
casional or isolated innocent infringement, and it of-
fers adequate insulation to users, such as broadcasters
and newspaper publishers, who are particularly vulner-
able to this type of infringement suit. On the other
hand, by establishing a realistic floor for liability, the
provision preserves its intended deterrent effect; and it
would not allow an infringer to escape simply because
the plaintiff failed to disprove the defendant’s claim of
innocence.

In addition to the general ‘‘innocent infringer’’ provi-
sion clause (2) deals with the special situation of teach-
ers, librarians, archivists, and public broadcasters, and
the nonprofit institutions of which they are a part.
Section 504(c)(2) provides that, where such a person or
institution infringed copyrighted material in the hon-
est belief that what they were doing constituted fair
use, the court is precluded from awarding any statu-
tory damages. It is intended that, in cases involving
this provision, the burden of proof with respect to the
defendant’s good faith should rest on the plaintiff.

AMENDMENTS

1999—Subsec. (c)(1). Pub. L. 106–160, § 2(1), substituted
‘‘$750’’ for ‘‘$500’’ and ‘‘$30,000’’ for ‘‘$20,000’’.

Subsec. (c)(2). Pub. L. 106–160, § 2(2), substituted
‘‘$150,000’’ for ‘‘$100,000’’.

1998—Subsec. (d). Pub. L. 105–298 added subsec. (d).
1997—Subsec. (c)(2). Pub. L. 105–80 substituted ‘‘the

court in its discretion’’ for ‘‘the court it its discre-
tion’’.

1988—Subsec. (c)(1). Pub. L. 100–568, § 10(b)(1), sub-
stituted ‘‘$500’’ for ‘‘$250’’ and ‘‘$20,000’’ for ‘‘$10,000’’.

Subsec. (c)(2). Pub. L. 100–568, § 10(b)(2), substituted
‘‘$100,000’’ for ‘‘$50,000’’ and ‘‘$200’’ for ‘‘$100’’.

EFFECTIVE DATE OF 1999 AMENDMENT

Pub. L. 106–160, § 4, Dec. 9, 1999, 113 Stat. 1774, provided
that: ‘‘The amendments made by section 2 [amending
this section] shall apply to any action brought on or
after the date of the enactment of this Act [Dec. 9,
1999], regardless of the date on which the alleged activ-
ity that is the basis of the action occurred.’’
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EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by Pub. L. 105–298 effective 90 days after
Oct. 27, 1998, see section 207 of Pub. L. 105–298, set out
as a note under section 101 of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 109, 111, 115, 119,
122, 401, 402, 405, 411, 412, 510, 511, 1101 of this title; title
28 section 1498.

§ 505. Remedies for infringement: Costs and at-
torney�s fees

In any civil action under this title, the court
in its discretion may allow the recovery of full
costs by or against any party other than the
United States or an officer thereof. Except as
otherwise provided by this title, the court may
also award a reasonable attorney’s fee to the
prevailing party as part of the costs.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2586.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Under section 505 the awarding of costs and attor-
ney’s fees are left to the court’s discretion, and the sec-
tion also makes clear that neither costs nor attorney’s
fees can be awarded to or against ‘‘the United States or
an officer thereof.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 109, 111, 115, 119,
122, 411, 412, 510, 511, 1101 of this title.

§ 506. Criminal offenses

(a) CRIMINAL INFRINGEMENT.—Any person who
infringes a copyright willfully either—

(1) for purposes of commercial advantage or
private financial gain, or

(2) by the reproduction or distribution, in-
cluding by electronic means, during any 180-
day period, of 1 or more copies or phono-
records of 1 or more copyrighted works, which
have a total retail value of more than $1,000,

shall be punished as provided under section 2319
of title 18, United States Code. For purposes of
this subsection, evidence of reproduction or dis-
tribution of a copyrighted work, by itself, shall
not be sufficient to establish willful infringe-
ment.

(b) FORFEITURE AND DESTRUCTION.—When any
person is convicted of any violation of sub-
section (a), the court in its judgment of convic-
tion shall, in addition to the penalty therein
prescribed, order the forfeiture and destruction
or other disposition of all infringing copies or
phonorecords and all implements, devices, or
equipment used in the manufacture of such in-
fringing copies or phonorecords.

(c) FRAUDULENT COPYRIGHT NOTICE.—Any per-
son who, with fraudulent intent, places on any
article a notice of copyright or words of the
same purport that such person knows to be
false, or who, with fraudulent intent, publicly

distributes or imports for public distribution
any article bearing such notice or words that
such person knows to be false, shall be fined not
more than $2,500.

(d) FRAUDULENT REMOVAL OF COPYRIGHT NO-
TICE.—Any person who, with fraudulent intent,
removes or alters any notice of copyright ap-
pearing on a copy of a copyrighted work shall be
fined not more than $2,500.

(e) FALSE REPRESENTATION.—Any person who
knowingly makes a false representation of a ma-
terial fact in the application for copyright reg-
istration provided for by section 409, or in any
written statement filed in connection with the
application, shall be fined not more than $2,500.

(f) RIGHTS OF ATTRIBUTION AND INTEGRITY.—
Nothing in this section applies to infringement
of the rights conferred by section 106A(a).

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2586; Pub. L. 97–180, § 5, May 24, 1982, 96 Stat. 93;
Pub. L. 101–650, title VI, § 606(b), Dec. 1, 1990, 104
Stat. 5131; Pub. L. 105–147, § 2(b), Dec. 16, 1997, 111
Stat. 2678.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Four types of criminal offenses actionable under the
bill are listed in section 506: willful infringement for
profit, fraudulent use of a copyright notice, fraudulent
removal of notice, and false representation in connec-
tion with a copyright application. The maximum fine
on conviction has been increased to $10,000 and, in con-
formity with the general pattern of the Criminal Code
(18 U.S.C.), no minimum fines have been provided. In
addition to or instead of a fine, conviction for criminal
infringement under section 506(a) can carry with it a
sentence of imprisonment of up to one year. Section
506(b) deals with seizure, forfeiture, and destruction of
material involved in cases of criminal infringement.

Section 506(a) contains a special provision applying
to any person who infringes willfully and for purposes
of commercial advantage the copyright in a sound re-
cording or a motion picture. For the first such offense
a person shall be fined not more than $25,000 or impris-
oned for not more than one year, or both. For any sub-
sequent offense a person shall be fined not more than
$50,000 or imprisoned not more than two years, or both.

AMENDMENTS

1997—Subsec. (a). Pub. L. 105–147 amended subsec. (a)
generally. Prior to amendment, subsec. (a) read as fol-
lows:

‘‘(a) CRIMINAL INFRINGEMENT.—Any person who in-
fringes a copyright willfully and for purposes of com-
mercial advantage or private financial gain shall be
punished as provided in section 2319 of title 18.’’

1990—Subsec. (f). Pub. L. 101–650 added subsec. (f).
1982—Subsec. (a). Pub. L. 97–180 substituted ‘‘shall be

punished as provided in section 2319 of title 18’’ for
‘‘shall be fined not more than $10,000 or imprisoned for
not more than one year, or both: Provided, however,
That any person who infringes willfully and for pur-
poses of commercial advantage or private financial
gain the copyright in a sound recording afforded by
subsections (1), (2), or (3) of section 106 or the copyright
in a motion picture afforded by subsections (1), (3), or
(4) of section 106 shall be fined not more than $25,000 or
imprisoned for not more than one year, or both, for the
first such offense and shall be fined not more than
$50,000 or imprisoned for not more than two years, or
both, for any subsequent offense’’.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101–650 effective 6 months
after Dec. 1, 1990, see section 610 of Pub. L. 101–650, set
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out as an Effective Date note under section 106A of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 101, 109, 111, 115,
119, 122, 411, 501, 509 of this title; title 18 section 2319;
title 19 section 1595a.

§ 507. Limitations on actions

(a) CRIMINAL PROCEEDINGS.—Except as ex-
pressly provided otherwise in this title, no
criminal proceeding shall be maintained under
the provisions of this title unless it is com-
menced within 5 years after the cause of action
arose.

(b) CIVIL ACTIONS.—No civil action shall be
maintained under the provisions of this title un-
less it is commenced within three years after
the claim accrued.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2586; Pub. L. 105–147, § 2(c), Dec. 16, 1997, 111 Stat.
2678; Pub. L. 105–304, title I, § 102(e), Oct. 28, 1998,
112 Stat. 2863.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Section 507, which is substantially identical with sec-
tion 115 of the present law [section 115 of former title
17], establishes a three-year statute of limitations for
both criminal proceedings and civil actions. The lan-
guage of this section, which was adopted by the act of
September 7, 1957 (71 Stat. 633) [Pub. L. 85–313, § 1, Sept.
7, 1957, 71 Stat. 633], represents a reconciliation of
views, and has therefore been left unaltered.

AMENDMENTS

1998—Subsec. (a). Pub. L. 105–304 substituted ‘‘Except
as expressly provided otherwise in this title, no’’ for
‘‘No’’.

1997—Subsec. (a). Pub. L. 105–147 substituted ‘‘5’’ for
‘‘three’’.

§ 508. Notification of filing and determination of
actions

(a) Within one month after the filing of any
action under this title, the clerks of the courts
of the United States shall send written notifica-
tion to the Register of Copyrights setting forth,
as far as is shown by the papers filed in the
court, the names and addresses of the parties
and the title, author, and registration number of
each work involved in the action. If any other
copyrighted work is later included in the action
by amendment, answer, or other pleading, the
clerk shall also send a notification concerning it
to the Register within one month after the
pleading is filed.

(b) Within one month after any final order or
judgment is issued in the case, the clerk of the
court shall notify the Register of it, sending
with the notification a copy of the order or judg-
ment together with the written opinion, if any,
of the court.

(c) Upon receiving the notifications specified
in this section, the Register shall make them a
part of the public records of the Copyright Of-
fice.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2586.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Section 508, which corresponds to some extent with a
provision in the patent law (35 U.S.C. 290), is intended
to establish a method for notifying the Copyright Of-
fice and the public of the filing and disposition of copy-
right cases. The clerks of the Federal courts are to no-
tify the Copyright Office of the filing of any copyright
actions and of their final disposition, and the Copyright
Office is to make these notifications a part of its public
records.

§ 509. Seizure and forfeiture

(a) All copies or phonorecords manufactured,
reproduced, distributed, sold, or otherwise used,
intended for use, or possessed with intent to use
in violation of section 506(a), and all plates,
molds, matrices, masters, tapes, film negatives,
or other articles by means of which such copies
or phonorecords may be reproduced, and all elec-
tronic, mechanical, or other devices for manu-
facturing, reproducing, or assembling such cop-
ies or phonorecords may be seized and forfeited
to the United States.

(b) The applicable procedures relating to (i)
the seizure, summary and judicial forfeiture,
and condemnation of vessels, vehicles, merchan-
dise, and baggage for violations of the customs
laws contained in title 19, (ii) the disposition of
such vessels, vehicles, merchandise, and baggage
or the proceeds from the sale thereof, (iii) the
remission or mitigation of such forfeiture, (iv)
the compromise of claims, and (v) the award of
compensation to informers in respect of such
forfeitures, shall apply to seizures and forfeit-
ures incurred, or alleged to have been incurred,
under the provisions of this section, insofar as
applicable and not inconsistent with the provi-
sions of this section; except that such duties as
are imposed upon any officer or employee of the
Treasury Department or any other person with
respect to the seizure and forfeiture of vessels,
vehicles, merchandise, and baggage under the
provisions of the customs laws contained in title
19 shall be performed with respect to seizure and
forfeiture of all articles described in subsection
(a) by such officers, agents, or other persons as
may be authorized or designated for that pur-
pose by the Attorney General.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2587; Pub. L. 105–80, § 12(a)(14), Nov. 13, 1997, 111
Stat. 1535.)

AMENDMENTS

1997—Subsec. (b). Pub. L. 105–80 substituted ‘‘mer-
chandise, and baggage’’ for ‘‘merchandise; and bag-
gage’’ before ‘‘under the provisions of the customs
laws’’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 109, 111, 115, 119,
122, 411 of this title; title 18 section 2318; title 19 section
1595a.

§ 510. Remedies for alteration of programming by
cable systems

(a) In any action filed pursuant to section
111(c)(3), the following remedies shall be avail-
able:

(1) Where an action is brought by a party
identified in subsections (b) or (c) of section
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501, the remedies provided by sections 502
through 505, and the remedy provided by sub-
section (b) of this section; and

(2) When an action is brought by a party
identified in subsection (d) of section 501, the
remedies provided by sections 502 and 505, to-
gether with any actual damages suffered by
such party as a result of the infringement, and
the remedy provided by subsection (b) of this
section.

(b) In any action filed pursuant to section
111(c)(3), the court may decree that, for a period
not to exceed thirty days, the cable system shall
be deprived of the benefit of a statutory license
for one or more distant signals carried by such
cable system.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2587; Pub. L. 106–113, div. B, § 1000(a)(9) [title I,
§ 1011(a)(1), (3)], Nov. 29, 1999, 113 Stat. 1536,
1501A–543.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Section 509(b) specifies a new discretionary remedy
for alteration of programming by cable systems in vio-
lation of section 111(c)(3): the court in such cases may
decree that, ‘‘for a period not to exceed thirty days, the
cable system shall be deprived of the benefit of a com-
pulsory license for one or more distant signals carried
by such cable system.’’ The term ‘‘distant signals’’ in
this provision is intended to have a meaning consistent
with the definition of ‘‘distant signal equivalent’’ in
section 111.

Under section 509(a), four types of plaintiffs are enti-
tled to bring an action in cases of alteration of pro-
gramming by cable systems in violation of section
111(c)(3). For regular copyright owners and local broad-
caster-licensees, the full battery of remedies for in-
fringement would be available. The two new classes of
potential plaintiffs under section 501(d)—the distant-
signal transmitter and other local stations—would be
limited to the following remedies: (i) discretionary in-
junctions; (ii) discretionary costs and attorney’s fees;
(iii) any actual damages the plaintiff can prove were
attributable to the act of altering program content;
and (iv) the new discretionary remedy of suspension of
compulsory licensing.

AMENDMENTS

1999—Pub. L. 106–113, § 1000(a)(9) [title I, § 1011(a)(1)],
substituted ‘‘programming’’ for ‘‘programing’’ in sec-
tion catchline.

Subsec. (b). Pub. L. 106–113, § 1000(a)(9) [title I,
§ 1011(a)(3)], substituted ‘‘statutory’’ for ‘‘compulsory’’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 111, 119, 122, 411,
511 of this title.

§ 511. Liability of States, instrumentalities of
States, and State officials for infringement of
copyright

(a) IN GENERAL.—Any State, any instrumen-
tality of a State, and any officer or employee of
a State or instrumentality of a State acting in
his or her official capacity, shall not be immune,
under the Eleventh Amendment of the Constitu-
tion of the United States or under any other
doctrine of sovereign immunity, from suit in
Federal court by any person, including any gov-
ernmental or nongovernmental entity, for a vio-
lation of any of the exclusive rights of a copy-
right owner provided by sections 106 through 122,

for importing copies of phonorecords in viola-
tion of section 602, or for any other violation
under this title.

(b) REMEDIES.—In a suit described in sub-
section (a) for a violation described in that sub-
section, remedies (including remedies both at
law and in equity) are available for the violation
to the same extent as such remedies are avail-
able for such a violation in a suit against any
public or private entity other than a State, in-
strumentality of a State, or officer or employee
of a State acting in his or her official capacity.
Such remedies include impounding and disposi-
tion of infringing articles under section 503, ac-
tual damages and profits and statutory damages
under section 504, costs and attorney’s fees
under section 505, and the remedies provided in
section 510.

(Added Pub. L. 101–553, § 2(a)(2), Nov. 15, 1990, 104
Stat. 2749; amended Pub. L. 106–44, § 1(g)(6), Aug.
5, 1999, 113 Stat. 222; Pub. L. 107–273, div. C, title
III, § 13210(4)(C), Nov. 2, 2002, 116 Stat. 1909.)

AMENDMENTS

2002—Subsec. (a). Pub. L. 107–273 substituted ‘‘122’’ for
‘‘121’’.

1999—Subsec. (a). Pub. L. 106–44 substituted ‘‘121’’ for
‘‘119’’.

EFFECTIVE DATE

Section effective with respect to violations that
occur on or after Nov. 15, 1990, see section 3 of Pub. L.
101–553, set out as an Effective Date of 1990 Amendment
note under section 501 of this title.

§ 512. Limitations on liability relating to material
online

(a) TRANSITORY DIGITAL NETWORK COMMUNICA-
TIONS.—A service provider shall not be liable for
monetary relief, or, except as provided in sub-
section (j), for injunctive or other equitable re-
lief, for infringement of copyright by reason of
the provider’s transmitting, routing, or provid-
ing connections for, material through a system
or network controlled or operated by or for the
service provider, or by reason of the intermedi-
ate and transient storage of that material in the
course of such transmitting, routing, or provid-
ing connections, if—

(1) the transmission of the material was ini-
tiated by or at the direction of a person other
than the service provider;

(2) the transmission, routing, provision of
connections, or storage is carried out through
an automatic technical process without selec-
tion of the material by the service provider;

(3) the service provider does not select the
recipients of the material except as an auto-
matic response to the request of another per-
son;

(4) no copy of the material made by the serv-
ice provider in the course of such intermediate
or transient storage is maintained on the sys-
tem or network in a manner ordinarily acces-
sible to anyone other than anticipated recipi-
ents, and no such copy is maintained on the
system or network in a manner ordinarily ac-
cessible to such anticipated recipients for a
longer period than is reasonably necessary for
the transmission, routing, or provision of con-
nections; and
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(5) the material is transmitted through the
system or network without modification of its
content.

(b) SYSTEM CACHING.—
(1) LIMITATION ON LIABILITY.—A service pro-

vider shall not be liable for monetary relief,
or, except as provided in subsection (j), for in-
junctive or other equitable relief, for infringe-
ment of copyright by reason of the intermedi-
ate and temporary storage of material on a
system or network controlled or operated by
or for the service provider in a case in which—

(A) the material is made available online
by a person other than the service provider;

(B) the material is transmitted from the
person described in subparagraph (A)
through the system or network to a person
other than the person described in subpara-
graph (A) at the direction of that other per-
son; and

(C) the storage is carried out through an
automatic technical process for the purpose
of making the material available to users of
the system or network who, after the mate-
rial is transmitted as described in subpara-
graph (B), request access to the material
from the person described in subparagraph
(A),

if the conditions set forth in paragraph (2) are
met.

(2) CONDITIONS.—The conditions referred to
in paragraph (1) are that—

(A) the material described in paragraph (1)
is transmitted to the subsequent users de-
scribed in paragraph (1)(C) without modifica-
tion to its content from the manner in which
the material was transmitted from the per-
son described in paragraph (1)(A);

(B) the service provider described in para-
graph (1) complies with rules concerning the
refreshing, reloading, or other updating of
the material when specified by the person
making the material available online in ac-
cordance with a generally accepted industry
standard data communications protocol for
the system or network through which that
person makes the material available, except
that this subparagraph applies only if those
rules are not used by the person described in
paragraph (1)(A) to prevent or unreasonably
impair the intermediate storage to which
this subsection applies;

(C) the service provider does not interfere
with the ability of technology associated
with the material to return to the person de-
scribed in paragraph (1)(A) the information
that would have been available to that per-
son if the material had been obtained by the
subsequent users described in paragraph
(1)(C) directly from that person, except that
this subparagraph applies only if that tech-
nology—

(i) does not significantly interfere with
the performance of the provider’s system
or network or with the intermediate stor-
age of the material;

(ii) is consistent with generally accepted
industry standard communications proto-
cols; and

(iii) does not extract information from
the provider’s system or network other

than the information that would have been
available to the person described in para-
graph (1)(A) if the subsequent users had
gained access to the material directly
from that person;

(D) if the person described in paragraph
(1)(A) has in effect a condition that a person
must meet prior to having access to the ma-
terial, such as a condition based on payment
of a fee or provision of a password or other
information, the service provider permits ac-
cess to the stored material in significant
part only to users of its system or network
that have met those conditions and only in
accordance with those conditions; and

(E) if the person described in paragraph
(1)(A) makes that material available online
without the authorization of the copyright
owner of the material, the service provider
responds expeditiously to remove, or disable
access to, the material that is claimed to be
infringing upon notification of claimed in-
fringement as described in subsection (c)(3),
except that this subparagraph applies only
if—

(i) the material has previously been re-
moved from the originating site or access
to it has been disabled, or a court has or-
dered that the material be removed from
the originating site or that access to the
material on the originating site be dis-
abled; and

(ii) the party giving the notification in-
cludes in the notification a statement con-
firming that the material has been re-
moved from the originating site or access
to it has been disabled or that a court has
ordered that the material be removed from
the originating site or that access to the
material on the originating site be dis-
abled.

(c) INFORMATION RESIDING ON SYSTEMS OR NET-
WORKS AT DIRECTION OF USERS.—

(1) IN GENERAL.—A service provider shall not
be liable for monetary relief, or, except as pro-
vided in subsection (j), for injunctive or other
equitable relief, for infringement of copyright
by reason of the storage at the direction of a
user of material that resides on a system or
network controlled or operated by or for the
service provider, if the service provider—

(A)(i) does not have actual knowledge that
the material or an activity using the mate-
rial on the system or network is infringing;

(ii) in the absence of such actual knowl-
edge, is not aware of facts or circumstances
from which infringing activity is apparent;
or

(iii) upon obtaining such knowledge or
awareness, acts expeditiously to remove, or
disable access to, the material;

(B) does not receive a financial benefit di-
rectly attributable to the infringing activ-
ity, in a case in which the service provider
has the right and ability to control such ac-
tivity; and

(C) upon notification of claimed infringe-
ment as described in paragraph (3), responds
expeditiously to remove, or disable access
to, the material that is claimed to be in-
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fringing or to be the subject of infringing ac-
tivity.

(2) DESIGNATED AGENT.—The limitations on
liability established in this subsection apply
to a service provider only if the service pro-
vider has designated an agent to receive noti-
fications of claimed infringement described in
paragraph (3), by making available through its
service, including on its website in a location
accessible to the public, and by providing to
the Copyright Office, substantially the follow-
ing information:

(A) the name, address, phone number, and
electronic mail address of the agent.

(B) other contact information which the
Register of Copyrights may deem appro-
priate.

The Register of Copyrights shall maintain a
current directory of agents available to the
public for inspection, including through the
Internet, in both electronic and hard copy for-
mats, and may require payment of a fee by
service providers to cover the costs of main-
taining the directory.

(3) ELEMENTS OF NOTIFICATION.—
(A) To be effective under this subsection, a

notification of claimed infringement must
be a written communication provided to the
designated agent of a service provider that
includes substantially the following:

(i) A physical or electronic signature of
a person authorized to act on behalf of the
owner of an exclusive right that is alleg-
edly infringed.

(ii) Identification of the copyrighted
work claimed to have been infringed, or, if
multiple copyrighted works at a single on-
line site are covered by a single notifica-
tion, a representative list of such works at
that site.

(iii) Identification of the material that is
claimed to be infringing or to be the sub-
ject of infringing activity and that is to be
removed or access to which is to be dis-
abled, and information reasonably suffi-
cient to permit the service provider to lo-
cate the material.

(iv) Information reasonably sufficient to
permit the service provider to contact the
complaining party, such as an address,
telephone number, and, if available, an
electronic mail address at which the com-
plaining party may be contacted.

(v) A statement that the complaining
party has a good faith belief that use of
the material in the manner complained of
is not authorized by the copyright owner,
its agent, or the law.

(vi) A statement that the information in
the notification is accurate, and under
penalty of perjury, that the complaining
party is authorized to act on behalf of the
owner of an exclusive right that is alleg-
edly infringed.

(B)(i) Subject to clause (ii), a notification
from a copyright owner or from a person au-
thorized to act on behalf of the copyright
owner that fails to comply substantially
with the provisions of subparagraph (A) shall
not be considered under paragraph (1)(A) in

determining whether a service provider has
actual knowledge or is aware of facts or cir-
cumstances from which infringing activity
is apparent.

(ii) In a case in which the notification that
is provided to the service provider’s des-
ignated agent fails to comply substantially
with all the provisions of subparagraph (A)
but substantially complies with clauses (ii),
(iii), and (iv) of subparagraph (A), clause (i)
of this subparagraph applies only if the serv-
ice provider promptly attempts to contact
the person making the notification or takes
other reasonable steps to assist in the re-
ceipt of notification that substantially com-
plies with all the provisions of subparagraph
(A).

(d) INFORMATION LOCATION TOOLS.—A service
provider shall not be liable for monetary relief,
or, except as provided in subsection (j), for in-
junctive or other equitable relief, for infringe-
ment of copyright by reason of the provider re-
ferring or linking users to an online location
containing infringing material or infringing ac-
tivity, by using information location tools, in-
cluding a directory, index, reference, pointer, or
hypertext link, if the service provider—

(1)(A) does not have actual knowledge that
the material or activity is infringing;

(B) in the absence of such actual knowledge,
is not aware of facts or circumstances from
which infringing activity is apparent; or

(C) upon obtaining such knowledge or aware-
ness, acts expeditiously to remove, or disable
access to, the material;

(2) does not receive a financial benefit di-
rectly attributable to the infringing activity,
in a case in which the service provider has the
right and ability to control such activity; and

(3) upon notification of claimed infringe-
ment as described in subsection (c)(3), re-
sponds expeditiously to remove, or disable ac-
cess to, the material that is claimed to be in-
fringing or to be the subject of infringing ac-
tivity, except that, for purposes of this para-
graph, the information described in subsection
(c)(3)(A)(iii) shall be identification of the ref-
erence or link, to material or activity claimed
to be infringing, that is to be removed or ac-
cess to which is to be disabled, and informa-
tion reasonably sufficient to permit the serv-
ice provider to locate that reference or link.

(e) LIMITATION ON LIABILITY OF NONPROFIT
EDUCATIONAL INSTITUTIONS.—(1) When a public
or other nonprofit institution of higher edu-
cation is a service provider, and when a faculty
member or graduate student who is an employee
of such institution is performing a teaching or
research function, for the purposes of sub-
sections (a) and (b) such faculty member or
graduate student shall be considered to be a per-
son other than the institution, and for the pur-
poses of subsections (c) and (d) such faculty
member’s or graduate student’s knowledge or
awareness of his or her infringing activities
shall not be attributed to the institution, if—

(A) such faculty member’s or graduate stu-
dent’s infringing activities do not involve the
provision of online access to instructional ma-
terials that are or were required or rec-
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ommended, within the preceding 3-year period,
for a course taught at the institution by such
faculty member or graduate student;

(B) the institution has not, within the pre-
ceding 3-year period, received more than two
notifications described in subsection (c)(3) of
claimed infringement by such faculty member
or graduate student, and such notifications of
claimed infringement were not actionable
under subsection (f); and

(C) the institution provides to all users of its
system or network informational materials
that accurately describe, and promote compli-
ance with, the laws of the United States relat-
ing to copyright.

(2) For the purposes of this subsection, the
limitations on injunctive relief contained in
subsections (j)(2) and (j)(3), but not those in
(j)(1), shall apply.

(f) MISREPRESENTATIONS.—Any person who
knowingly materially misrepresents under this
section—

(1) that material or activity is infringing, or
(2) that material or activity was removed or

disabled by mistake or misidentification,

shall be liable for any damages, including costs
and attorneys’ fees, incurred by the alleged in-
fringer, by any copyright owner or copyright
owner’s authorized licensee, or by a service pro-
vider, who is injured by such misrepresentation,
as the result of the service provider relying upon
such misrepresentation in removing or disabling
access to the material or activity claimed to be
infringing, or in replacing the removed material
or ceasing to disable access to it.

(g) REPLACEMENT OF REMOVED OR DISABLED
MATERIAL AND LIMITATION ON OTHER LIABILITY.—

(1) NO LIABILITY FOR TAKING DOWN GENER-
ALLY.—Subject to paragraph (2), a service pro-
vider shall not be liable to any person for any
claim based on the service provider’s good
faith disabling of access to, or removal of, ma-
terial or activity claimed to be infringing or
based on facts or circumstances from which
infringing activity is apparent, regardless of
whether the material or activity is ultimately
determined to be infringing.

(2) EXCEPTION.—Paragraph (1) shall not
apply with respect to material residing at the
direction of a subscriber of the service pro-
vider on a system or network controlled or op-
erated by or for the service provider that is re-
moved, or to which access is disabled by the
service provider, pursuant to a notice provided
under subsection (c)(1)(C), unless the service
provider—

(A) takes reasonable steps promptly to no-
tify the subscriber that it has removed or
disabled access to the material;

(B) upon receipt of a counter notification
described in paragraph (3), promptly pro-
vides the person who provided the notifica-
tion under subsection (c)(1)(C) with a copy of
the counter notification, and informs that
person that it will replace the removed ma-
terial or cease disabling access to it in 10
business days; and

(C) replaces the removed material and
ceases disabling access to it not less than 10,
nor more than 14, business days following re-

ceipt of the counter notice, unless its des-
ignated agent first receives notice from the
person who submitted the notification under
subsection (c)(1)(C) that such person has
filed an action seeking a court order to re-
strain the subscriber from engaging in in-
fringing activity relating to the material on
the service provider’s system or network.

(3) CONTENTS OF COUNTER NOTIFICATION.—To
be effective under this subsection, a counter
notification must be a written communication
provided to the service provider’s designated
agent that includes substantially the follow-
ing:

(A) A physical or electronic signature of
the subscriber.

(B) Identification of the material that has
been removed or to which access has been
disabled and the location at which the mate-
rial appeared before it was removed or ac-
cess to it was disabled.

(C) A statement under penalty of perjury
that the subscriber has a good faith belief
that the material was removed or disabled
as a result of mistake or misidentification of
the material to be removed or disabled.

(D) The subscriber’s name, address, and
telephone number, and a statement that the
subscriber consents to the jurisdiction of
Federal District Court for the judicial dis-
trict in which the address is located, or if
the subscriber’s address is outside of the
United States, for any judicial district in
which the service provider may be found,
and that the subscriber will accept service of
process from the person who provided notifi-
cation under subsection (c)(1)(C) or an agent
of such person.

(4) LIMITATION ON OTHER LIABILITY.—A serv-
ice provider’s compliance with paragraph (2)
shall not subject the service provider to liabil-
ity for copyright infringement with respect to
the material identified in the notice provided
under subsection (c)(1)(C).

(h) SUBPOENA TO IDENTIFY INFRINGER.—
(1) REQUEST.—A copyright owner or a person

authorized to act on the owner’s behalf may
request the clerk of any United States district
court to issue a subpoena to a service provider
for identification of an alleged infringer in ac-
cordance with this subsection.

(2) CONTENTS OF REQUEST.—The request may
be made by filing with the clerk—

(A) a copy of a notification described in
subsection (c)(3)(A);

(B) a proposed subpoena; and
(C) a sworn declaration to the effect that

the purpose for which the subpoena is sought
is to obtain the identity of an alleged in-
fringer and that such information will only
be used for the purpose of protecting rights
under this title.

(3) CONTENTS OF SUBPOENA.—The subpoena
shall authorize and order the service provider
receiving the notification and the subpoena to
expeditiously disclose to the copyright owner
or person authorized by the copyright owner
information sufficient to identify the alleged
infringer of the material described in the noti-
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fication to the extent such information is
available to the service provider.

(4) BASIS FOR GRANTING SUBPOENA.—If the no-
tification filed satisfies the provisions of sub-
section (c)(3)(A), the proposed subpoena is in
proper form, and the accompanying declara-
tion is properly executed, the clerk shall expe-
ditiously issue and sign the proposed subpoena
and return it to the requester for delivery to
the service provider.

(5) ACTIONS OF SERVICE PROVIDER RECEIVING
SUBPOENA.—Upon receipt of the issued sub-
poena, either accompanying or subsequent to
the receipt of a notification described in sub-
section (c)(3)(A), the service provider shall ex-
peditiously disclose to the copyright owner or
person authorized by the copyright owner the
information required by the subpoena, not-
withstanding any other provision of law and
regardless of whether the service provider re-
sponds to the notification.

(6) RULES APPLICABLE TO SUBPOENA.—Unless
otherwise provided by this section or by appli-
cable rules of the court, the procedure for issu-
ance and delivery of the subpoena, and the
remedies for noncompliance with the sub-
poena, shall be governed to the greatest extent
practicable by those provisions of the Federal
Rules of Civil Procedure governing the issu-
ance, service, and enforcement of a subpoena
duces tecum.

(i) CONDITIONS FOR ELIGIBILITY.—
(1) ACCOMMODATION OF TECHNOLOGY.—The

limitations on liability established by this
section shall apply to a service provider only
if the service provider—

(A) has adopted and reasonably imple-
mented, and informs subscribers and ac-
count holders of the service provider’s sys-
tem or network of, a policy that provides for
the termination in appropriate circum-
stances of subscribers and account holders of
the service provider’s system or network
who are repeat infringers; and

(B) accommodates and does not interfere
with standard technical measures.

(2) DEFINITION.—As used in this subsection,
the term ‘‘standard technical measures’’
means technical measures that are used by
copyright owners to identify or protect copy-
righted works and—

(A) have been developed pursuant to a
broad consensus of copyright owners and
service providers in an open, fair, voluntary,
multi-industry standards process;

(B) are available to any person on reason-
able and nondiscriminatory terms; and

(C) do not impose substantial costs on
service providers or substantial burdens on
their systems or networks.

(j) INJUNCTIONS.—The following rules shall
apply in the case of any application for an in-
junction under section 502 against a service pro-
vider that is not subject to monetary remedies
under this section:

(1) SCOPE OF RELIEF.—(A) With respect to
conduct other than that which qualifies for
the limitation on remedies set forth in sub-
section (a), the court may grant injunctive re-
lief with respect to a service provider only in
one or more of the following forms:

(i) An order restraining the service pro-
vider from providing access to infringing
material or activity residing at a particular
online site on the provider’s system or net-
work.

(ii) An order restraining the service pro-
vider from providing access to a subscriber
or account holder of the service provider’s
system or network who is engaging in in-
fringing activity and is identified in the
order, by terminating the accounts of the
subscriber or account holder that are speci-
fied in the order.

(iii) Such other injunctive relief as the
court may consider necessary to prevent or
restrain infringement of copyrighted mate-
rial specified in the order of the court at a
particular online location, if such relief is
the least burdensome to the service provider
among the forms of relief comparably effec-
tive for that purpose.

(B) If the service provider qualifies for the
limitation on remedies described in subsection
(a), the court may only grant injunctive relief
in one or both of the following forms:

(i) An order restraining the service pro-
vider from providing access to a subscriber
or account holder of the service provider’s
system or network who is using the provid-
er’s service to engage in infringing activity
and is identified in the order, by terminating
the accounts of the subscriber or account
holder that are specified in the order.

(ii) An order restraining the service pro-
vider from providing access, by taking rea-
sonable steps specified in the order to block
access, to a specific, identified, online loca-
tion outside the United States.

(2) CONSIDERATIONS.—The court, in consider-
ing the relevant criteria for injunctive relief
under applicable law, shall consider—

(A) whether such an injunction, either
alone or in combination with other such in-
junctions issued against the same service
provider under this subsection, would sig-
nificantly burden either the provider or the
operation of the provider’s system or net-
work;

(B) the magnitude of the harm likely to be
suffered by the copyright owner in the digi-
tal network environment if steps are not
taken to prevent or restrain the infringe-
ment;

(C) whether implementation of such an in-
junction would be technically feasible and
effective, and would not interfere with ac-
cess to noninfringing material at other on-
line locations; and

(D) whether other less burdensome and
comparably effective means of preventing or
restraining access to the infringing material
are available.

(3) NOTICE AND EX PARTE ORDERS.—Injunctive
relief under this subsection shall be available
only after notice to the service provider and
an opportunity for the service provider to ap-
pear are provided, except for orders ensuring
the preservation of evidence or other orders
having no material adverse effect on the oper-
ation of the service provider’s communica-
tions network.
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(k) DEFINITIONS.—
(1) SERVICE PROVIDER.—(A) As used in sub-

section (a), the term ‘‘service provider’’ means
an entity offering the transmission, routing,
or providing of connections for digital online
communications, between or among points
specified by a user, of material of the user’s
choosing, without modification to the content
of the material as sent or received.

(B) As used in this section, other than sub-
section (a), the term ‘‘service provider’’ means
a provider of online services or network ac-
cess, or the operator of facilities therefor, and
includes an entity described in subparagraph
(A).

(2) MONETARY RELIEF.—As used in this sec-
tion, the term ‘‘monetary relief’’ means dam-
ages, costs, attorneys’ fees, and any other
form of monetary payment.

(l) OTHER DEFENSES NOT AFFECTED.—The fail-
ure of a service provider’s conduct to qualify for
limitation of liability under this section shall
not bear adversely upon the consideration of a
defense by the service provider that the service
provider’s conduct is not infringing under this
title or any other defense.

(m) PROTECTION OF PRIVACY.—Nothing in this
section shall be construed to condition the ap-
plicability of subsections (a) through (d) on—

(1) a service provider monitoring its service
or affirmatively seeking facts indicating in-
fringing activity, except to the extent consist-
ent with a standard technical measure com-
plying with the provisions of subsection (i); or

(2) a service provider gaining access to, re-
moving, or disabling access to material in
cases in which such conduct is prohibited by
law.

(n) CONSTRUCTION.—Subsections (a), (b), (c),
and (d) describe separate and distinct functions
for purposes of applying this section. Whether a
service provider qualifies for the limitation on
liability in any one of those subsections shall be
based solely on the criteria in that subsection,
and shall not affect a determination of whether
that service provider qualifies for the limita-
tions on liability under any other such sub-
section.

(Added Pub. L. 105–304, title II, § 202(a), Oct. 28,
1998, 112 Stat. 2877; amended Pub. L. 106–44, § 1(d),
Aug. 5, 1999, 113 Stat. 222.)

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subsec. (h)(6), are set out in the Appendix to Title 28,
Judiciary and Judicial Procedure.

CODIFICATION

Another section 512 was renumbered section 513 of
this title.

AMENDMENTS

1999—Subsec. (e). Pub. L. 106–44, § 1(d)(1)(A), sub-
stituted ‘‘Limitation on Liability of Nonprofit Edu-
cational Institutions’’ for ‘‘Limitation on liability of
nonprofit educational institutions’’ in heading.

Subsec. (e)(2). Pub. L. 106–44, § 1(d)(1)(B), struck out
par. heading ‘‘Injunctions’’.

Subsec. (j)(3). Pub. L. 106–44, § 1(d)(2), substituted
‘‘Notice and ex parte orders’’ for ‘‘Notice and Ex Parte
Orders’’ in heading.

EFFECTIVE DATE

Pub. L. 105–304, title II, § 203, Oct. 28, 1998, 112 Stat.
2886, provided that: ‘‘This title [enacting this section
and provisions set out as a note under section 101 of
this title] and the amendments made by this title shall
take effect on the date of the enactment of this Act
[Oct. 28, 1998].’’

§ 513. Determination of reasonable license fees
for individual proprietors

In the case of any performing rights society
subject to a consent decree which provides for
the determination of reasonable license rates or
fees to be charged by the performing rights soci-
ety, notwithstanding the provisions of that con-
sent decree, an individual proprietor who owns
or operates fewer than 7 non-publicly traded es-
tablishments in which nondramatic musical
works are performed publicly and who claims
that any license agreement offered by that per-
forming rights society is unreasonable in its li-
cense rate or fee as to that individual propri-
etor, shall be entitled to determination of a rea-
sonable license rate or fee as follows:

(1) The individual proprietor may commence
such proceeding for determination of a reason-
able license rate or fee by filing an application
in the applicable district court under para-
graph (2) that a rate disagreement exists and
by serving a copy of the application on the
performing rights society. Such proceeding
shall commence in the applicable district
court within 90 days after the service of such
copy, except that such 90-day requirement
shall be subject to the administrative require-
ments of the court.

(2) The proceeding under paragraph (1) shall
be held, at the individual proprietor’s election,
in the judicial district of the district court
with jurisdiction over the applicable consent
decree or in that place of holding court of a
district court that is the seat of the Federal
circuit (other than the Court of Appeals for
the Federal Circuit) in which the proprietor’s
establishment is located.

(3) Such proceeding shall be held before the
judge of the court with jurisdiction over the
consent decree governing the performing
rights society. At the discretion of the court,
the proceeding shall be held before a special
master or magistrate judge appointed by such
judge. Should that consent decree provide for
the appointment of an advisor or advisors to
the court for any purpose, any such advisor
shall be the special master so named by the
court.

(4) In any such proceeding, the industry rate
shall be presumed to have been reasonable at
the time it was agreed to or determined by the
court. Such presumption shall in no way affect
a determination of whether the rate is being
correctly applied to the individual proprietor.

(5) Pending the completion of such proceed-
ing, the individual proprietor shall have the
right to perform publicly the copyrighted mu-
sical compositions in the repertoire of the per-
forming rights society by paying an interim li-
cense rate or fee into an interest bearing es-
crow account with the clerk of the court, sub-
ject to retroactive adjustment when a final
rate or fee has been determined, in an amount
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equal to the industry rate, or, in the absence
of an industry rate, the amount of the most
recent license rate or fee agreed to by the par-
ties.

(6) Any decision rendered in such proceeding
by a special master or magistrate judge named
under paragraph (3) shall be reviewed by the
judge of the court with jurisdiction over the
consent decree governing the performing
rights society. Such proceeding, including
such review, shall be concluded within 6
months after its commencement.

(7) Any such final determination shall be
binding only as to the individual proprietor
commencing the proceeding, and shall not be
applicable to any other proprietor or any
other performing rights society, and the per-
forming rights society shall be relieved of any
obligation of nondiscrimination among simi-
larly situated music users that may be im-
posed by the consent decree governing its op-
erations.

(8) An individual proprietor may not bring
more than one proceeding provided for in this
section for the determination of a reasonable
license rate or fee under any license agree-
ment with respect to any one performing
rights society.

(9) For purposes of this section, the term
‘‘industry rate’’ means the license fee a per-
forming rights society has agreed to with, or
which has been determined by the court for, a
significant segment of the music user industry
to which the individual proprietor belongs.

(Added Pub. L. 105–298, title II, § 203(a), Oct. 27,
1998, 112 Stat. 2831, § 512; renumbered § 513, Pub.
L. 106–44, § 1(c)(1), Aug. 5, 1999, 113 Stat. 221.)

AMENDMENTS

1999—Pub. L. 106–44 renumbered section 512 of this
title as this section.

EFFECTIVE DATE

Section effective 90 days after Oct. 27, 1998, see sec-
tion 207 of Pub. L. 105–298, set out as an Effective Date
of 1998 Amendments note under section 101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 101 of this title.

CHAPTER 6�MANUFACTURING
REQUIREMENTS AND IMPORTATION

Sec.
601. Manufacture, importation, and public dis-

tribution of certain copies.
602. Infringing importation of copies or phono-

records.
603. Importation prohibitions: Enforcement and

disposition of excluded articles.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in section 912 of this title.

§ 601. Manufacture, importation, and public dis-
tribution of certain copies

(a) Prior to July 1, 1986, and except as provided
by subsection (b), the importation into or public
distribution in the United States of copies of a
work consisting preponderantly of nondramatic
literary material that is in the English language
and is protected under this title is prohibited

unless the portions consisting of such material
have been manufactured in the United States or
Canada.

(b) The provisions of subsection (a) do not
apply—

(1) where, on the date when importation is
sought or public distribution in the United
States is made, the author of any substantial
part of such material is neither a national nor
a domiciliary of the United States or, if such
author is a national of the United States, he
or she has been domiciled outside the United
States for a continuous period of at least one
year immediately preceding that date; in the
case of a work made for hire, the exemption
provided by this clause does not apply unless
a substantial part of the work was prepared
for an employer or other person who is not a
national or domiciliary of the United States
or a domestic corporation or enterprise;

(2) where the United States Customs Service
is presented with an import statement issued
under the seal of the Copyright Office, in
which case a total of no more than two thou-
sand copies of any one such work shall be al-
lowed entry; the import statement shall be is-
sued upon request to the copyright owner or to
a person designated by such owner at the time
of registration for the work under section 408
or at any time thereafter;

(3) where importation is sought under the
authority or for the use, other than in schools,
of the Government of the United States or of
any State or political subdivision of a State;

(4) where importation, for use and not for
sale, is sought—

(A) by any person with respect to no more
than one copy of any work at any one time;

(B) by any person arriving from outside
the United States, with respect to copies
forming part of such person’s personal bag-
gage; or

(C) by an organization operated for schol-
arly, educational, or religious purposes and
not for private gain, with respect to copies
intended to form a part of its library;

(5) where the copies are reproduced in raised
characters for the use of the blind; or

(6) where, in addition to copies imported
under clauses (3) and (4) of this subsection, no
more than two thousand copies of any one
such work, which have not been manufactured
in the United States or Canada, are publicly
distributed in the United States; or

(7) where, on the date when importation is
sought or public distribution in the United
States is made—

(A) the author of any substantial part of
such material is an individual and receives
compensation for the transfer or license of
the right to distribute the work in the
United States; and

(B) the first publication of the work has
previously taken place outside the United
States under a transfer or license granted by
such author to a transferee or licensee who
was not a national or domiciliary of the
United States or a domestic corporation or
enterprise; and

(C) there has been no publication of an au-
thorized edition of the work of which the
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copies were manufactured in the United
States; and

(D) the copies were reproduced under a
transfer or license granted by such author or
by the transferee or licensee of the right of
first publication as mentioned in subclause
(B), and the transferee or the licensee of the
right of reproduction was not a national or
domiciliary of the United States or a domes-
tic corporation or enterprise.

(c) The requirement of this section that copies
be manufactured in the United States or Canada
is satisfied if—

(1) in the case where the copies are printed
directly from type that has been set, or di-
rectly from plates made from such type, the
setting of the type and the making of the
plates have been performed in the United
States or Canada; or

(2) in the case where the making of plates by
a lithographic or photoengraving process is a
final or intermediate step preceding the print-
ing of the copies, the making of the plates has
been performed in the United States or Can-
ada; and

(3) in any case, the printing or other final
process of producing multiple copies and any
binding of the copies have been performed in
the United States or Canada.

(d) Importation or public distribution of copies
in violation of this section does not invalidate
protection for a work under this title. However,
in any civil action or criminal proceeding for in-
fringement of the exclusive rights to reproduce
and distribute copies of the work, the infringer
has a complete defense with respect to all of the
nondramatic literary material comprised in the
work and any other parts of the work in which
the exclusive rights to reproduce and distribute
copies are owned by the same person who owns
such exclusive rights in the nondramatic lit-
erary material, if the infringer proves—

(1) that copies of the work have been im-
ported into or publicly distributed in the
United States in violation of this section by or
with the authority of the owner of such exclu-
sive rights; and

(2) that the infringing copies were manufac-
tured in the United States or Canada in ac-
cordance with the provisions of subsection (c);
and

(3) that the infringement was commenced
before the effective date of registration for an
authorized edition of the work, the copies of
which have been manufactured in the United
States or Canada in accordance with the pro-
visions of subsection (c).

(e) In any action for infringement of the exclu-
sive rights to reproduce and distribute copies of
a work containing material required by this sec-
tion to be manufactured in the United States or
Canada, the copyright owner shall set forth in
the complaint the names of the persons or orga-
nizations who performed the processes specified
by subsection (c) with respect to that material,
and the places where those processes were per-
formed.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2588; Pub. L. 97–215, July 13, 1982, 96 Stat. 178;

Pub. L. 105–80, § 12(a)(15), (16), Nov. 13, 1997, 111
Stat. 1535.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The Requirement in General. A chronic problem in ef-
forts to revise the copyright statute for the past 85
years has been the need to reconcile the interests of the
American printing industry with those of authors and
other copyright owners. The scope and impact of the
‘‘manufacturing clause,’’ which came into the copy-
right law as a compromise in 1891, have been gradually
narrowed by successive amendments.

Under the present statute, with many exceptions and
qualifications, a book or periodical in the English lan-
guage must be manufactured in the United States in
order to receive full copyright protection. Failure to
comply with any of the complicated requirements can
result in complete loss of protection. Today the main
effects of the manufacturing requirements are on works
by American authors.

The first and most important question here is wheth-
er the manufacturing requirement should be retained
in the statute in any form. Beginning in 1965, serious
efforts at compromising the issue were made by various
interests aimed at substantially narrowing the scope of
the requirement, and these efforts produced the version
of section 601 adopted by the Senate when it passed S.
22.

The principal arguments for elimination of the manu-
facturing requirement can be summarized as follows:

1. The manufacturing clause originated as a re-
sponse to a historical situation that no longer exists.
Its requirements have gradually been relaxed over
the years, and the results of the 1954 amendment,
which partially eliminated it, have borne out pre-
dictions of positive economic benefits for all con-
cerned, including printers, printing trades union
members, and the public.

2. The provision places unjustified burdens on the
author, who is treated as a hostage. It hurts the au-
thor most where it benefits the manufacturer least:
in cases where the author must publish abroad or not
at all. It unfairly discriminates between American
authors and other authors, and between authors of
books and authors of other works.

3. The manufacturing clause violates the basic prin-
ciple that an author’s rights should not be dependent
on the circumstances of manufacture. Complete re-
peal would substantially reduce friction with foreign
authors and publishers, increase opportunities for
American authors to have their works published, en-
courage international publishing ventures, and elimi-
nate the tangle of procedural requirements now bur-
dening authors, publishers, the Copyright Office, and
the United States Customs Service.

4. Studies prove that the economic fears of the
printing industry and unions are unfounded. The vast
bulk of American titles are completely manufactured
in the United States, and U.S. exports of printed mat-
ter are much greater than imports. The American
book manufacturing industry is healthy and growing,
to the extent that it cannot keep pace with its orders.
There are increasing advantages to domestic manu-
facture because of improved technology, and because
of the delays, inconveniences, and other disadvan-
tages of foreign manufacture. Even with repeal, for-
eign manufacturing would be confined to small edi-
tions and scholarly works, some of which could not
be published otherwise.
The following were the principal arguments in favor

of retaining some kind of manufacturing restriction.
1. The historical reasons for the manufacturing

clause were valid originally and still are. It is unrealis-
tic to speak of this as a ‘‘free trade’’ issue or of tariffs
as offering any solution, since book tariffs have been
removed entirely under the Florence Agreement. The
manufacturing requirement remains a reasonable and
justifiable condition to the granting of a monopoly.
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There is no problem of international comity, since only
works by American authors are affected by section 601.
Foreign countries have many kinds of import barriers,
currency controls, and similar restrictive devices com-
parable to a manufacturing requirement.

2. The differentials between U.S. and foreign wage
rates in book production are extremely broad and are
not diminishing: Congress should not create a condi-
tion whereby work can be done under the most de-
graded working conditions in the world, be given free
entry, and thus exclude American manufacturers from
the market. The manufacturing clause has been respon-
sible for a strong and enduring industry. Repeal could
destroy small businesses, bring chaos to the industry,
and catch manufacturers, whose labor costs and break-
even points are extremely high, in a cost-price squeeze
at a time when expenditures for new equipment have
reduced profits to a minimum.

3. The high ratio of exports to imports could change
very quickly without a manufacturing requirement.
Repeal would add to the balance-of-payments deficit
since foreign publishers never manufacture here. The
U.S. publishing industry has large investments abroad,
and attacks on the manufacturing clause by foreign
publishers, show a keen anticipation for new business.
The book publishers arguments that repeal would have
no real economic impact are contradicted by their ar-
guments that the manufacturing requirement is sti-
fling scholarship and crippling publishing; their own
figures show a 250 percent rise in English-language
book imports in 10 years.

After carefully weighing these arguments, the Com-
mittee concludes that there is no justification on prin-
ciple for a manufacturing requirement in the copyright
statute, and although there may have been some eco-
nomic justification for it at one time, that justification
no longer exists. While it is true that section 601 rep-
resents a substantial liberalization and that it would
remove many of the inequities of the present manufac-
turing requirement, the real issue is whether retention
of a provision of this sort in a copyright law can con-
tinue to be justified. The Committee believes it cannot.

The Committee recognizes that immediate repeal of
the manufacturing requirement might have damaging
effects in some segments of the U.S. printing industry.
It has therefore amended section 601 to retain the liber-
alized requirement through the end of 1980, but to re-
peal it definitively as of January 1, 1981. It also adopted
an amendment further ameliorating the effect of this
temporary legislation on individual American authors.

In view of this decision, the detailed discussion of
section 601 that follows will cease to be of significance
after 1980.

Works Subject to the Manufacturing Requirement.
The scope of the manufacturing requirement, as set out
in subsections (a) and (b) of section 601, is considerably
more limited than that of present law. The require-
ments apply to ‘‘a work consisting preponderantly of
nondramatic literary material that is in the English
language and is protected under this title,’’ and would
thus not extend to: dramatic, musical, pictorial, or
graphic works; foreign-language, bilingual, or multi-
lingual works; public domain material; or works con-
sisting preponderantly of material that is not subject
to the manufacturing requirement.

The term ‘‘literary material’’ does not connote any
criterion of literary merit or qualitative value; it in-
cludes catalogs, directories and ‘‘similar materials.’’

A work containing ‘‘nondramatic literary material
that is in the English language and is protected under
this title,’’ and also containing dramatic, musical, pic-
torial, graphic, foreign-language, public domain, or
other material that is not subject to the manufacturing
requirement, or any combination of these, is not con-
sidered to consist ‘‘preponderantly’’ of the copyright-
protected nondramatic English-language literary mate-
rial unless such material exceeds the exempted mate-
rial in importance. Thus, where the literary material in
a work consists merely of a foreword or preface, and
captions, headings, or brief descriptions or expla-

nations of pictorial, graphic or other nonliterary mate-
rial, the manufacturing requirement does not apply to
the work in whole or in part. In such case, the non-lit-
erary material clearly exceeds the literary material in
importance, and the entire work is free of the manufac-
turing requirement.

On the other hand, if the copyright-protected non-
dramatic English-language literary material in the
work exceeds the other material in importance, then
the manufacturing requirement applies. For example, a
work containing pictorial, graphic, or other non-lit-
erary material is subject to the manufacturing require-
ment if the non-literary material merely illustrates a
textual narrative or exposition, regardless of the rel-
ative amount of space occupied by each kind of mate-
rial. In such a case, the narrative or exposition com-
prising the literary material plainly exceeds in impor-
tance the non-literary material in the work. However,
even though such a work is subject to the manufactur-
ing requirement, only the portions consisting of copy-
righted non-dramatic literary material in English are
required to be manufactured in the United States or
Canada. The illustrations may be manufactured else-
where without affecting their copyright status.

Under section 601(b)(1) works by American nationals
domiciled abroad for at least a year would be exempted.
The manufacturing requirement would generally apply
only to works by American authors domiciled here, and
then only if none of the co-authors of the work are for-
eign.

In order to make clear the application of the foreign-
author exemption to ‘‘works made for hire’’—of which
the employer or other person for whom the work was
prepared is considered the ‘‘author’’ for copyright pur-
poses—section 601(b)(1) provides that the exemption
does not apply unless a substantial part of the work
was prepared for an employer or other person who is
not a national or domiciliary of the United States, or
a domestic corporation or enterprise. The reference to
‘‘a domestic corporation or enterprise’’ is intended to
include a subsidiary formed by the domestic corpora-
tion or enterprise primarily for the purpose of obtain-
ing the exemption.

The provision adopts a proposal put forward by var-
ious segments of both the United States and the Cana-
dian printing industries, recommending an exemption
for copies manufactured in Canada. Since wage stand-
ards in Canada are substantially comparable to those
in the United States, the arguments for equal treat-
ment under the manufacturing clause are persuasive.

Limitations on Importation and Distribution of Copies
Manufactured Abroad. The basic purpose of the tem-
porary manufacturing requirements of section 601, like
that of the present manufacturing clause, is to induce
the manufacture of an edition in the United States if
more than a certain limited number of copies are to be
distributed in this country. Subsection (a) therefore
provides in general that ‘‘the importation into or pub-
lic distribution in the United States’’ of copies not
complying with the manufacturing clause is prohibited.
Subsection (b) then sets out the exceptions to this pro-
hibition, and clause (2) of that subsection fixes the im-
portation limit at 2,000 copies.

Additional exceptions to the copies affected by the
manufacturing requirements are set out in clauses (3)
through (7) of subsection (b). Clause (3) permits impor-
tation of copies for governmental use, other than in
schools, by the United States or by ‘‘any State or polit-
ical subdivision of a State.’’ Clause (4) allows importa-
tion for personal use of ‘‘no more than one copy of any
work at any one time,’’ and also exempts copies in the
baggage of persons arriving from abroad and copies in-
tended for the library collection of nonprofit scholarly,
educational, or religious organizations. Braille copies
are completely exempted under clause (5), and clause
(6) permits the public distribution in the United States
of copies allowed entry by the other clauses of that
subsection. Clause (7) is a new exception, covering
cases in which an individual American author has,
through choice or necessity, arranged for publication of
his work by a foreign rather than a domestic publisher.
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What Constitutes ��Manufacture in the United States��
or Canada. A difficult problem in the manufacturing
clause controversy involves the restrictions to be im-
posed on foreign typesetting or composition. Under
what they regard as a loophole in the present law, a
number of publishers have for years been having their
manuscripts set in type abroad, importing ‘‘reproduc-
tion proofs,’’ and then printing their books from offset
plates ‘‘by lithographic process * * * wholly performed
in the United States.’’ The language of the statute on
this point is ambiguous and, although the publishers’
practice has received some support from the Copyright
Office, there is a question as to whether or not it vio-
lates the manufacturing requirements.

In general the book publishers have opposed any defi-
nition of domestic manufacture that would close the
‘‘repro proof’’ loophole or that would interfere with
their use of new techniques of book production, includ-
ing use of imported computer tapes for composition
here. This problem was the focal point of a compromise
agreement between representatives of the book pub-
lishers and authors on the one side and of typo-
graphical firms and printing trades unions on the
other, and the bill embodies this compromise as a rea-
sonable solution to the problem.

Under subsection (c) the manufacturing requirement
is confined to the following processes: (1) Typesetting
and platemaking, ‘‘where the copies are printed di-
rectly from type that has been set, or directly from
plates made from such type’’; (2) the making of plates,
‘‘where the making of plates by a lithographic or pho-
toengraving process is a final or intermediate step pre-
ceding the printing of the copies’’; and (3) in all cases,
the ‘‘printing or other final process of producing mul-
tiple copies and any binding of the copies.’’ Under the
subsection there would be nothing to prevent the im-
portation of reproduction proofs, however they were
prepared, as long as the plates from which the copies
are printed are made here and are not themselves im-
ported. Similarly, the importation of computer tapes
from which plates can be prepared here would be per-
mitted. However, regardless of the process involved, the
actual duplication of multiple copies, together with
any binding, are required to be done in the United
States or Canada.

Effect of Noncompliance with Manufacturing Require-
ment. Subsection (d) of section 601 makes clear that
compliance with the manufacturing requirements no
longer constitutes a condition of copyright with re-
spect to reproduction and the distribution of copies.
The bill does away with the special ‘‘ad interim’’ time
limits and registration requirements of the present law
and, even if copies are imported or distributed in viola-
tion of the section, there would be no effect on the
copyright owner’s right to make and distribute phono-
records of the work, to make derivative works includ-
ing dramatizations and motion pictures, and to perform
or display the work publicly. Even the rights to repro-
duce and distribute copies are not lost in cases of viola-
tion, although they are limited as against certain in-
fringers.

Subsection (d) provides a complete defense in any
civil action or criminal proceeding for infringement of
the exclusive rights of reproduction or distribution of
copies where, under certain circumstances, the defend-
ant proves violation of the manufacturing require-
ments. The defense is limited to infringement of the
‘‘nondramatic literary material comprised in the work
and any other parts of the work in which the exclusive
rights to reproduce and distribute copies are owned by
the same person who owns such exclusive rights in the
nondramatic literary material.’’ This means, for exam-
ple, that the owner of copyright in photographs or il-
lustrations published in a book copyrighted by someone
else who would not be deprived of rights against an in-
fringer who proves that there had been a violation of
section 601.

Section 601(d) places the full burden for proving vio-
lation on the infringer. The infringer’s defense must be
based on proof that: (1) copies in violation of section 601

have been imported or publicly distributed in the
United States ‘‘by or with the authority’’ of the copy-
right owner; and (2) that the infringing copies complied
with the manufacturing requirements; and (3) that the
infringement began before an authorized edition com-
plying with the requirements had been registered. The
third of these clauses of subsection (d) means, in effect,
that a copyright owner can reinstate full exclusive
rights by manufacturing an edition in the United
States and making registration for it.

Subsection (e) requires the plaintiff in any infringe-
ment action involving publishing rights in material
subject to the manufacturing clause to identify the
manufacturers of the copies in his complaint. Cor-
respondingly, section 409 would require the manufac-
turers to be identified in applications for registration
covering published works subject to the requirements
of section 601.

AMENDMENTS

1997—Subsec. (a). Pub. L. 105–80, § 12(a)(15), sub-
stituted ‘‘nondramatic’’ for ‘‘nondramtic’’.

Subsec. (b)(1). Pub. L. 105–80, § 12(a)(16), substituted
‘‘substantial’’ for ‘‘subsustantial’’ before ‘‘part of the
work’’.

1982—Subsec. (a). Pub. L. 97–215 substituted ‘‘1986’’ for
‘‘1982’’.

TRANSFER OF FUNCTIONS

For transfer of functions, personnel, assets, and li-
abilities of the United States Customs Service of the
Department of the Treasury, including functions of the
Secretary of the Treasury relating thereto, to the Sec-
retary of Homeland Security, and for treatment of re-
lated references, see sections 203(1), 551(d), 552(d), and
557 of Title 6, Domestic Security, and the Department
of Homeland Security Reorganization Plan of Novem-
ber 25, 2002, as modified, set out as a note under section
542 of Title 6.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 409, 602 of this
title.

§ 602. Infringing importation of copies or phono-
records

(a) Importation into the United States, with-
out the authority of the owner of copyright
under this title, of copies or phonorecords of a
work that have been acquired outside the United
States is an infringement of the exclusive right
to distribute copies or phonorecords under sec-
tion 106, actionable under section 501. This sub-
section does not apply to—

(1) importation of copies or phonorecords
under the authority or for the use of the Gov-
ernment of the United States or of any State
or political subdivision of a State, but not in-
cluding copies or phonorecords for use in
schools, or copies of any audiovisual work im-
ported for purposes other than archival use;

(2) importation, for the private use of the
importer and not for distribution, by any per-
son with respect to no more than one copy or
phonorecord of any one work at any one time,
or by any person arriving from outside the
United States with respect to copies or phono-
records forming part of such person’s personal
baggage; or

(3) importation by or for an organization op-
erated for scholarly, educational, or religious
purposes and not for private gain, with respect
to no more than one copy of an audiovisual
work solely for its archival purposes, and no
more than five copies or phonorecords of any
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other work for its library lending or archival
purposes, unless the importation of such cop-
ies or phonorecords is part of an activity con-
sisting of systematic reproduction or distribu-
tion, engaged in by such organization in viola-
tion of the provisions of section 108(g)(2).

(b) In a case where the making of the copies or
phonorecords would have constituted an in-
fringement of copyright if this title had been ap-
plicable, their importation is prohibited. In a
case where the copies or phonorecords were law-
fully made, the United States Customs Service
has no authority to prevent their importation
unless the provisions of section 601 are applica-
ble. In either case, the Secretary of the Treas-
ury is authorized to prescribe, by regulation, a
procedure under which any person claiming an
interest in the copyright in a particular work
may, upon payment of a specified fee, be enti-
tled to notification by the Customs Service of
the importation of articles that appear to be
copies or phonorecords of the work.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2589.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Scope of the Section. Section 602, which has nothing
to do with the manufacturing requirements of section
601, deals with two separate situations: importation of
‘‘piratical’’ articles (that is, copies or phonorecords
made without any authorization of the copyright
owner), and unauthorized importation of copies or
phonorecords that were lawfully made. The general ap-
proach of section 602 is to make unauthorized importa-
tion an act of infringement in both cases, but to permit
the United States Customs Service to prohibit importa-
tion only of ‘‘piratical’’ articles.

Section 602(a) first states the general rule that unau-
thorized importation is an infringement merely if the
copies or phonorecords ‘‘have been acquired outside the
United States’’, but then enumerates three specific ex-
ceptions: (1) importation under the authority or for the
use of a governmental body, but not including material
for use in schools or copies of an audiovisual work im-
ported for any purpose other than archival use; (2) im-
portation for the private use of the importer of no more
than one copy or phonorecord of a work at a time, or
of articles in the personal baggage of travelers from
abroad; or (3) importation by nonprofit organizations
‘‘operated for scholarly, educational, or religious pur-
poses’’ of ‘‘no more than one copy of an audiovisual
work solely for archival purposes, and no more than
five copies or phonorecords of any other work for its li-
brary lending or archival purposes.’’ The bill specifies
that the third exception does not apply if the importa-
tion ‘‘is part of an activity consisting of systematic re-
production or distribution, engaged in by such organi-
zation in violation of the provisions of section
108(g)(2).’’

If none of the three exemptions applies, any unau-
thorized importer of copies or phonorecords acquired
abroad could be sued for damages and enjoined from
making any use of them, even before any public dis-
tribution in this country has taken place.

Importation of ��Piratical�� Copies. Section 602(b) re-
tains the present statute’s prohibition against importa-
tion of ‘‘piratical’’ copies or phonorecords—those whose
making ‘‘would have constituted an infringement of
copyright if this title has been applicable.’’ Thus, the
Customs Service could exclude copies or phonorecords
that were unlawful in the country where they were
made; it could also exclude copies or phonorecords
which, although made lawfully under the domestic law
of that country, would have been unlawful if the U.S.

copyright law could have been applied. A typical exam-
ple would be a work by an American author which is in
the public domain in a foreign country because that
country does not have copyright relations with the
United States; the making and publication of an au-
thorized edition would be lawful in that country, but
the Customs Service could prevent the importation of
any copies of that edition.

Importation for Infringing Distribution. The second
situation covered by section 602 is that where the cop-
ies or phonorecords were lawfully made but their dis-
tribution in the United States would infringe the U.S.
copyright owner’s exclusive rights. As already said, the
mere act of importation in this situation would con-
stitute an act of infringement and could be enjoined.
However, in cases of this sort it would be impracticable
for the United States Customs Service to attempt to
enforce the importation prohibition, and section 602(b)
provides that, unless a violation of the manufacturing
requirements is also involved, the Service has no au-
thority to prevent importation, ‘‘where the copies or
phonorecords were lawfully made.’’ The subsection
would authorize the establishment of a procedure under
which copyright owners could arrange for the Customs
Service to notify them wherever articles appearing to
infringe their works are imported.

TRANSFER OF FUNCTIONS

For transfer of functions, personnel, assets, and li-
abilities of the United States Customs Service of the
Department of the Treasury, including functions of the
Secretary of the Treasury relating thereto, to the Sec-
retary of Homeland Security, and for treatment of re-
lated references, see sections 203(1), 551(d), 552(d), and
557 of Title 6, Domestic Security, and the Department
of Homeland Security Reorganization Plan of Novem-
ber 25, 2002, as modified, set out as a note under section
542 of Title 6.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 501, 511, 603 of
this title.

§ 603. Importation prohibitions: Enforcement and
disposition of excluded articles

(a) The Secretary of the Treasury and the
United States Postal Service shall separately or
jointly make regulations for the enforcement of
the provisions of this title prohibiting importa-
tion.

(b) These regulations may require, as a condi-
tion for the exclusion of articles under section
602—

(1) that the person seeking exclusion obtain
a court order enjoining importation of the ar-
ticles; or

(2) that the person seeking exclusion furnish
proof, of a specified nature and in accordance
with prescribed procedures, that the copyright
in which such person claims an interest is
valid and that the importation would violate
the prohibition in section 602; the person seek-
ing exclusion may also be required to post a
surety bond for any injury that may result if
the detention or exclusion of the articles
proves to be unjustified.

(c) Articles imported in violation of the impor-
tation prohibitions of this title are subject to
seizure and forfeiture in the same manner as
property imported in violation of the customs
revenue laws. Forfeited articles shall be de-
stroyed as directed by the Secretary of the
Treasury or the court, as the case may be.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2590; Pub. L. 104–153, § 8, July 2, 1996, 110 Stat.
1388.)



Page 161 TITLE 17—COPYRIGHTS § 603

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

The importation prohibitions of both sections 601 and
602 would be enforced under section 603, which is simi-
lar to section 109 of the statute now in effect [section
109 of former title 17]. Subsection (a) would authorize
the Secretary of the Treasury and the United States
Postal Service to make regulations for this purpose,
and subsection (c) provides for the disposition of ex-
cluded articles.

Subsection (b) of section 603 deals only with the pro-
hibition against importation of ‘‘piratical’’ copies or
phonorecords, and is aimed at solving problems that
have arisen under the present statute. Since the United
States Customs Service is often in no position to make
determinations as to whether particular articles are
‘‘piratical,’’ section 603(b) would permit the Customs
regulations to require the person seeking exclusion ei-
ther to obtain a court order enjoining importation, or
to furnish proof of his claim and to post bond.

REFERENCES IN TEXT

The customs revenue laws, referred to in subsec. (c),
are classified generally to Title 19, Customs Duties.

AMENDMENTS

1996—Subsec. (c). Pub. L. 104–153 substituted a period
at end for ‘‘; however, the articles may be returned to
the country of export whenever it is shown to the satis-
faction of the Secretary of the Treasury that the im-
porter had no reasonable grounds for believing that his
or her acts constituted a violation of law.’’

CHAPTER 7�COPYRIGHT OFFICE

Sec.
701. The Copyright Office: General responsibilities

and organization.
702. Copyright Office regulations.
703. Effective date of actions in Copyright Office.
704. Retention and disposition of articles depos-

ited in Copyright Office.
705. Copyright Office records: Preparation, main-

tenance, public inspection, and searching.
706. Copies of Copyright Office records.
707. Copyright Office forms and publications.
708. Copyright Office fees.
709. Delay in delivery caused by disruption of

postal or other services.
[710. Repealed.]

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Chapter 7 entitled ‘‘Copyright Office,’’ sets forth the
administrative and housekeeping provisions of the bill.

Administrative Procedure Act. Under an amendment
to section 701 adopted by the Committee, the Copyright
Office is made fully subject to the Administrative Pro-
cedure Act [5 U.S.C. 551 et seq. and 701 et seq.] with one
exception: under section 706(b), reproduction and dis-
tribution of copyright deposit copies would be made
under the Freedom of Information Act [5 U.S.C. 552]
only to the extent permitted by the Copyright Office
regulations.

Retention and Disposition of Deposited Articles. A re-
curring problem in the administration of the copyright
law has been the need to reconcile the storage limita-
tions of the Copyright Office with the continued value
of deposits in identifying copyrighted works. Aside
from its indisputable utility to future historians and
scholars, a substantially complete collection of both
published and unpublished deposits, other than those
selected by the Library of Congress, would avoid the
many difficulties encountered when copies needed for
identification in connection with litigation or other
purposes have been destroyed. The basic policy behind
section 704 is that copyright deposits should be re-

tained as long as possible, but that the Register of
Copyrights and the Librarian of Congress should be em-
powered to dispose of them under appropriate safe-
guards when they decide that it has become necessary
to do so.

Under subsection (a) of section 704, any copy, phono-
record, or identifying material deposited for registra-
tion, whether registered or not, becomes ‘‘the property
of the United States Government.’’ This means that
the copyright owner or person who made the deposit
cannot demand its return as a matter of right, even in
rejection cases, although the provisions of section 407
and 408 are flexible enough to allow for special arrange-
ments in exceptional cases. On the other hand, Govern-
ment ownership of deposited articles under section
704(a) carries with it no privileges under the copyright
itself; use of a deposited article in violation of the
copyright owner’s exclusive rights would be infringe-
ment.

With respect to published works, section 704(b) makes
all deposits available to the Library of Congress ‘‘for
its collections, or for exchanges or transfer to any
other library’’; where the work is unpublished, the Li-
brary is authorized to select any deposit for its own
collections or for transfer to the National Archives of
the United States or to a Federal records center.

Motion picture producers have expressed some con-
cern lest the right to transfer copies of works, such as
motion pictures, that have been published under rental,
lease, or loan arrangements, might lead to abuse. How-
ever, the Library of Congress has not knowingly trans-
ferred works of this sort to other libraries in the past,
and there is no reason to expect it to do so in the fu-
ture.

The Committee added a new subsection (c) to section
704, under which the Register is authorized to make
microfilm or other record copies of copyright deposits
before transferring or otherwise disposing of them.

For deposits not selected by the Library, subsection
(d) provides that they, or ‘‘identifying portions or re-
productions of them,’’ are to be retained under Copy-
right Office control ‘‘for the longest period considered
practicable and desirable’’ by the Register and the Li-
brarian. When and if they ultimately decide that reten-
tion of certain deposited articles is no longer ‘‘prac-
ticable and desirable,’’ the Register and Librarian have
joint discretion to order their ‘‘destruction or other
disposition.’’ Because of the unique value and irre-
placeable nature of unpublished deposits, the sub-
section prohibits their intentional destruction during
their copyright term, unless a facsimile reproduction
has been made.

Subsection (e) of section 704 establishes a new proce-
dure under which a copyright owner can request reten-
tion of deposited material for the full term of copy-
right. The Register of Copyrights is authorized to issue
regulations prescribing the fees for this service and the
‘‘conditions under which such requests are to be made
and granted.’’

Catalog of Copyright Entries. Section 707(a) of the bill
retains the present statute’s basis requirement that the
Register compile and publish catalogs of all copyright
registrations at periodic intervals, but provides for
‘‘discretion to determine, on the basis of practicability
and usefulness the form and frequency of publication of
each particular part’’. This provision will in no way di-
minish the utility or value of the present catalogs, and
the flexibility of approach, coupled with use of the new
mechanical and electronic devices now becoming avail-
able, will avoid waste and result in a better product.

Copyright Office Fees. The schedule of fees set out in
section 708 reflects a general increase in the fees of the
Copyright Office from those established by the Con-
gress in 1965. The basic fees are $10 for registration, $6
for renewal registration, $10 for recordation of docu-
ments and $10 per hour for searching. The section also
contains new fee provisions needed because of new re-
quirements or services established under the bill, and
subsection (a)(11) authorizes the Register to fix addi-
tional fees, on the ‘‘basis of the cost of providing the
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service,’’ ‘‘for any other special services requiring a
substantial amount of time or expense.’’ Subsection (b)
makes clear that, except for the possibility of waivers
in ‘‘occasional or isolated cases involving relatively
small amounts,’’ the Register is to charge fees for serv-
ices rendered to other Government agencies.

Postal Interruptions. Section 709 authorizes the Reg-
ister of Copyrights to issue regulation to permit the ac-
ceptance by the Copyright Office of documents which
are delivered after the close of the prescribed period if
the delay was caused by a general disruption or suspen-
sion of postal or other transportation or communica-
tions services.

Reproductions for the Blind and Handicapped. Sec-
tion 710 directs the Register of Copyrights to establish
by regulation forms and procedures by which the copy-
right owners of certain categories of works may volun-
tarily grant to the Library of Congress a license to re-
produce and distribute copies or phonorecords of the
work solely for the use of the blind and physically
handicapped.

AMENDMENTS

2000—Pub. L. 106–379, § 3(a)(1), Oct. 27, 2000, 114 Stat.
1445, struck out item 710 ‘‘Reproduction for use of the
blind and physically handicapped: Voluntary licensing
forms and procedures.’’

1997—Pub. L. 105–80, § 12(a)(17), Nov. 13, 1997, 111 Stat.
1535, substituted ‘‘Reproduction’’ for ‘‘Reproductions’’
in item 710.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 908, 912 of this
title.

§ 701. The Copyright Office: General responsibil-
ities and organization

(a) All administrative functions and duties
under this title, except as otherwise specified,
are the responsibility of the Register of Copy-
rights as director of the Copyright Office of the
Library of Congress. The Register of Copyrights,
together with the subordinate officers and em-
ployees of the Copyright Office, shall be ap-
pointed by the Librarian of Congress, and shall
act under the Librarian’s general direction and
supervision.

(b) In addition to the functions and duties set
out elsewhere in this chapter, the Register of
Copyrights shall perform the following func-
tions:

(1) Advise Congress on national and inter-
national issues relating to copyright, other
matters arising under this title, and related
matters.

(2) Provide information and assistance to
Federal departments and agencies and the Ju-
diciary on national and international issues
relating to copyright, other matters arising
under this title, and related matters.

(3) Participate in meetings of international
intergovernmental organizations and meetings
with foreign government officials relating to
copyright, other matters arising under this
title, and related matters, including as a mem-
ber of United States delegations as authorized
by the appropriate Executive branch author-
ity.

(4) Conduct studies and programs regarding
copyright, other matters arising under this
title, and related matters, the administration
of the Copyright Office, or any function vested
in the Copyright Office by law, including edu-
cational programs conducted cooperatively

with foreign intellectual property offices and
international intergovernmental organiza-
tions.

(5) Perform such other functions as Congress
may direct, or as may be appropriate in fur-
therance of the functions and duties specifi-
cally set forth in this title.

(c) The Register of Copyrights shall adopt a
seal to be used on and after January 1, 1978, to
authenticate all certified documents issued by
the Copyright Office.

(d) The Register of Copyrights shall make an
annual report to the Librarian of Congress of
the work and accomplishments of the Copyright
Office during the previous fiscal year. The an-
nual report of the Register of Copyrights shall
be published separately and as a part of the an-
nual report of the Librarian of Congress.

(e) Except as provided by section 706(b) and
the regulations issued thereunder, all actions
taken by the Register of Copyrights under this
title are subject to the provisions of the Admin-
istrative Procedure Act of June 11, 1946, as
amended (c. 324, 60 Stat. 237, title 5, United
States Code, Chapter 5, Subchapter II and Chap-
ter 7).

(f) The Register of Copyrights shall be com-
pensated at the rate of pay in effect for level III
of the Executive Schedule under section 5314 of
title 5. The Librarian of Congress shall establish
not more than four positions for Associate Reg-
isters of Copyrights, in accordance with the rec-
ommendations of the Register of Copyrights.
The Librarian shall make appointments to such
positions after consultation with the Register of
Copyrights. Each Associate Register of Copy-
rights shall be paid at a rate not to exceed the
maximum annual rate of basic pay payable for
GS–18 of the General Schedule under section 5332
of title 5.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2591; Pub. L. 101–319, § 2(b), July 3, 1990, 104 Stat.
290; Pub. L. 105–304, title IV, § 401(a)(2), (b), Oct.
28, 1998, 112 Stat. 2887.)

REFERENCES IN TEXT

The Administrative Procedure Act of June 11, 1946,
referred to in subsec. (e), was repealed and the provi-
sions thereof were reenacted as subchapter II of chapter
5, and chapter 7, of Title 5, Government Organization
and Employees, by Pub. L. 89–554, Sept. 6, 1966, 80 Stat.
278.

AMENDMENTS

1998—Subsecs. (b) to (e). Pub. L. 105–304, § 401(b)(1),
added subsec. (b) and redesignated former subsecs. (b)
to (d) as (c) to (e), respectively. Former subsec. (e) re-
designated (f).

Subsec. (f). Pub. L. 105–304 redesignated subsec. (e) as
(f) and substituted ‘‘III’’ for ‘‘IV’’ and ‘‘5314’’ for ‘‘5315’’
in first sentence.

1990—Subsec. (e). Pub. L. 101–319 added subsec. (e).

EFFECTIVE DATE OF 1990 AMENDMENT

Section 5 of Pub. L. 101–319 provided that:
‘‘(a) EFFECTIVE DATE.—The amendments made by this

Act [amending this section and section 802 of this title
and sections 5315 and 5316 of Title 5, Government Orga-
nization and Employees, and enacting provisions set
out as a note under section 101 of this title] shall take
effect on the date of the enactment of this Act [July 3,
1990].

‘‘(b) BUDGET ACT.—Any new spending authority
(within the meaning of section 401 of the Congressional
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Budget Act of 1974 [2 U.S.C. 651]) which is provided
under this Act shall be effective for any fiscal year only
to the extent or in such amounts as are provided in ap-
propriations Acts.’’

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY
RATES

References in laws to the rates of pay for GS–16, 17,
or 18, or to maximum rates of pay under the General
Schedule, to be considered references to rates payable
under specified sections of Title 5, Government Organi-
zation and Employees, see section 529 [title I, § 101(c)(1)]
of Pub. L. 101–509, set out in a note under section 5376
of Title 5.

NATIONAL COMMISSION ON NEW TECHNOLOGICAL USES
OF COPYRIGHTED WORKS

Pub. L. 93–573, title II, §§ 201–208, Dec. 31, 1974, 88 Stat.
1873–1875, as amended by Pub. L. 94–314, June 21, 1976, 90
Stat. 692; Pub. L. 95–146, Oct. 28, 1977, 91 Stat. 1226, cre-
ated in the Library of Congress a National Commission
on New Technological Uses of Copyrighted Works to
study and compile data on (1) the reproduction and use
of copyrighted works of authorship (A) in conjunction
with automatic systems capable of storing, processing,
retrieving, and transferring information, and (B) by
various forms of machine reproduction, not including
reproduction by or at the request of instructors for use
in face-to-face teaching activities, and (2) the creation
of new works by the application or intervention of such
automatic systems or machine reproduction, required
the Commission to submit a final report to the Presi-
dent and Congress on or before July 31, 1978, and pro-
vided that the Commission terminated the sixtieth day
after submitting the final report.

§ 702. Copyright Office regulations

The Register of Copyrights is authorized to es-
tablish regulations not inconsistent with law for
the administration of the functions and duties
made the responsibility of the Register under
this title. All regulations established by the
Register under this title are subject to the ap-
proval of the Librarian of Congress.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2591.)

§ 703. Effective date of actions in Copyright Of-
fice

In any case in which time limits are pre-
scribed under this title for the performance of
an action in the Copyright Office, and in which
the last day of the prescribed period falls on a
Saturday, Sunday, holiday, or other nonbusiness
day within the District of Columbia or the Fed-
eral Government, the action may be taken on
the next succeeding business day, and is effec-
tive as of the date when the period expired.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2591.)

§ 704. Retention and disposition of articles depos-
ited in Copyright Office

(a) Upon their deposit in the Copyright Office
under sections 407 and 408, all copies, phono-
records, and identifying material, including
those deposited in connection with claims that
have been refused registration, are the property
of the United States Government.

(b) In the case of published works, all copies,
phonorecords, and identifying material depos-
ited are available to the Library of Congress for
its collections, or for exchange or transfer to

any other library. In the case of unpublished
works, the Library is entitled, under regulations
that the Register of Copyrights shall prescribe,
to select any deposits for its collections or for
transfer to the National Archives of the United
States or to a Federal records center, as defined
in section 2901 of title 44.

(c) The Register of Copyrights is authorized,
for specific or general categories of works, to
make a facsimile reproduction of all or any part
of the material deposited under section 408, and
to make such reproduction a part of the Copy-
right Office records of the registration, before
transferring such material to the Library of
Congress as provided by subsection (b), or before
destroying or otherwise disposing of such mate-
rial as provided by subsection (d).

(d) Deposits not selected by the Library under
subsection (b), or identifying portions or repro-
ductions of them, shall be retained under the
control of the Copyright Office, including reten-
tion in Government storage facilities, for the
longest period considered practicable and desir-
able by the Register of Copyrights and the Li-
brarian of Congress. After that period it is with-
in the joint discretion of the Register and the
Librarian to order their destruction or other
disposition; but, in the case of unpublished
works, no deposit shall be knowingly or inten-
tionally destroyed or otherwise disposed of dur-
ing its term of copyright unless a facsimile re-
production of the entire deposit has been made
a part of the Copyright Office records as pro-
vided by subsection (c).

(e) The depositor of copies, phonorecords, or
identifying material under section 408, or the
copyright owner of record, may request reten-
tion, under the control of the Copyright Office,
of one or more of such articles for the full term
of copyright in the work. The Register of Copy-
rights shall prescribe, by regulation, the condi-
tions under which such requests are to be made
and granted, and shall fix the fee to be charged
under section 708(a)(10) if the request is granted.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2591; Pub. L. 101–318, § 2(c), July 3, 1990, 104 Stat.
288.)

AMENDMENTS

1990—Subsec. (e). Pub. L. 101–318 substituted
‘‘708(a)(10)’’ for ‘‘708(a)(11)’’.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101–318 effective 6 months
after July 3, 1990, and applicable to (A) claims to origi-
nal, supplementary, and renewal copyright received for
registration, and to items received for recordation in
Copyright Office, on or after such effective date, and
(B) other requests for services received on or after such
effective date, or received before such effective date for
services not yet rendered as of such date, and with
claims to original, supplementary, and renewal copy-
right received for registration and items received for
recordation in acceptable form in Copyright Office be-
fore such effective date, and requests for services which
are rendered before such effective date, to be governed
by section 708 of this title as in effect before such effec-
tive date, see section 2(d) of Pub. L. 101–318, set out as
a note under section 708 of this title.
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§ 705. Copyright Office records: Preparation,
maintenance, public inspection, and search-
ing

(a) The Register of Copyrights shall ensure
that records of deposits, registrations,
recordations, and other actions taken under this
title are maintained, and that indexes of such
records are prepared.

(b) Such records and indexes, as well as the ar-
ticles deposited in connection with completed
copyright registrations and retained under the
control of the Copyright Office, shall be open to
public inspection.

(c) Upon request and payment of the fee speci-
fied by section 708, the Copyright Office shall
make a search of its public records, indexes, and
deposits, and shall furnish a report of the infor-
mation they disclose with respect to any par-
ticular deposits, registrations, or recorded docu-
ments.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2592; Pub. L. 106–379, § 3(a)(2), Oct. 27, 2000, 114
Stat. 1445.)

AMENDMENTS

2000—Subsec. (a). Pub. L. 106–379 amended subsec. (a)
generally. Prior to amendment, subsec. (a) read as fol-
lows: ‘‘The Register of Copyrights shall provide and
keep in the Copyright Office records of all deposits,
registrations, recordations, and other actions taken
under this title, and shall prepare indexes of all such
records.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 104A, 708 of this
title.

§ 706. Copies of Copyright Office records

(a) Copies may be made of any public records
or indexes of the Copyright Office; additional
certificates of copyright registration and copies
of any public records or indexes may be fur-
nished upon request and payment of the fees
specified by section 708.

(b) Copies or reproductions of deposited arti-
cles retained under the control of the Copyright
Office shall be authorized or furnished only
under the conditions specified by the Copyright
Office regulations.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2592.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 701, 708 of this
title.

§ 707. Copyright Office forms and publications

(a) CATALOG OF COPYRIGHT ENTRIES.—The Reg-
ister of Copyrights shall compile and publish at
periodic intervals catalogs of all copyright reg-
istrations. These catalogs shall be divided into
parts in accordance with the various classes of
works, and the Register has discretion to deter-
mine, on the basis of practicability and useful-
ness, the form and frequency of publication of
each particular part.

(b) OTHER PUBLICATIONS.—The Register shall
furnish, free of charge upon request, application
forms for copyright registration and general in-
formational material in connection with the

functions of the Copyright Office. The Register
also has the authority to publish compilations
of information, bibliographies, and other mate-
rial he or she considers to be of value to the pub-
lic.

(c) DISTRIBUTION OF PUBLICATIONS.—All publi-
cations of the Copyright Office shall be fur-
nished to depository libraries as specified under
section 1905 of title 44, and, aside from those fur-
nished free of charge, shall be offered for sale to
the public at prices based on the cost of repro-
duction and distribution.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2592.)

§ 708. Copyright Office fees

(a) FEES.—Fees shall be paid to the Register of
Copyrights—

(1) on filing each application under section
408 for registration of a copyright claim or for
a supplementary registration, including the is-
suance of a certificate of registration if reg-
istration is made;

(2) on filing each application for registration
of a claim for renewal of a subsisting copy-
right under section 304(a), including the issu-
ance of a certificate of registration if registra-
tion is made;

(3) for the issuance of a receipt for a deposit
under section 407;

(4) for the recordation, as provided by sec-
tion 205, of a transfer of copyright ownership
or other document;

(5) for the filing, under section 115(b), of a
notice of intention to obtain a compulsory li-
cense;

(6) for the recordation, under section 302(c),
of a statement revealing the identity of an au-
thor of an anonymous or pseudonymous work,
or for the recordation, under section 302(d), of
a statement relating to the death of an au-
thor;

(7) for the issuance, under section 706, of an
additional certificate of registration;

(8) for the issuance of any other certifi-
cation; and

(9) for the making and reporting of a search
as provided by section 705, and for any related
services.

The Register is authorized to fix fees for other
services, including the cost of preparing copies
of Copyright Office records, whether or not such
copies are certified, based on the cost of provid-
ing the service.

(b) ADJUSTMENT OF FEES.—The Register of
Copyrights may, by regulation, adjust the fees
for the services specified in paragraphs (1)
through (9) of subsection (a) in the following
manner:

(1) The Register shall conduct a study of the
costs incurred by the Copyright Office for the
registration of claims, the recordation of doc-
uments, and the provision of services. The
study shall also consider the timing of any ad-
justment in fees and the authority to use such
fees consistent with the budget.

(2) The Register may, on the basis of the
study under paragraph (1), and subject to para-
graph (5), adjust fees to not more than that
necessary to cover the reasonable costs in-
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curred by the Copyright Office for the services
described in paragraph (1), plus a reasonable
inflation adjustment to account for any esti-
mated increase in costs.

(3) Any fee established under paragraph (2)
shall be rounded off to the nearest dollar, or
for a fee less than $12, rounded off to the near-
est 50 cents.

(4) Fees established under this subsection
shall be fair and equitable and give due consid-
eration to the objectives of the copyright sys-
tem.

(5) If the Register determines under para-
graph (2) that fees should be adjusted, the Reg-
ister shall prepare a proposed fee schedule and
submit the schedule with the accompanying
economic analysis to the Congress. The fees
proposed by the Register may be instituted
after the end of 120 days after the schedule is
submitted to the Congress unless, within that
120-day period, a law is enacted stating in sub-
stance that the Congress does not approve the
schedule.

(c) The fees prescribed by or under this section
are applicable to the United States Government
and any of its agencies, employees, or officers,
but the Register of Copyrights has discretion to
waive the requirement of this subsection in oc-
casional or isolated cases involving relatively
small amounts.

(d)(1) Except as provided in paragraph (2), all
fees received under this section shall be depos-
ited by the Register of Copyrights in the Treas-
ury of the United States and shall be credited to
the appropriations for necessary expenses of the
Copyright Office. Such fees that are collected
shall remain available until expended. The Reg-
ister may, in accordance with regulations that
he or she shall prescribe, refund any sum paid by
mistake or in excess of the fee required by this
section.

(2) In the case of fees deposited against future
services, the Register of Copyrights shall re-
quest the Secretary of the Treasury to invest in
interest-bearing securities in the United States
Treasury any portion of the fees that, as deter-
mined by the Register, is not required to meet
current deposit account demands. Funds from
such portion of fees shall be invested in securi-
ties that permit funds to be available to the
Copyright Office at all times if they are deter-
mined to be necessary to meet current deposit
account demands. Such investments shall be in
public debt securities with maturities suitable
to the needs of the Copyright Office, as deter-
mined by the Register of Copyrights, and bear-
ing interest at rates determined by the Sec-
retary of the Treasury, taking into consider-
ation current market yields on outstanding
marketable obligations of the United States of
comparable maturities.

(3) The income on such investments shall be
deposited in the Treasury of the United States
and shall be credited to the appropriations for
necessary expenses of the Copyright Office.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2593; Pub. L. 95–94, title IV, § 406(b), Aug. 5, 1977,
91 Stat. 682; Pub. L. 97–366, § 1, Oct. 25, 1982, 96
Stat. 1759; Pub. L. 101–318, § 2(a), (b), July 3, 1990,
104 Stat. 287, 288; Pub. L. 102–307, title I, § 102(f),

June 26, 1992, 106 Stat. 266; Pub. L. 105–80, § 7,
Nov. 13, 1997, 111 Stat. 1532; Pub. L. 106–379,
§ 3(a)(3), Oct. 27, 2000, 114 Stat. 1445.)

AMENDMENTS

2000—Subsec. (a). Pub. L. 106–379, § 3(a)(3)(A), amended
subsec. (a) generally. Prior to amendment, subsec. (a)
read as follows: ‘‘The following fees shall be paid to the
Register of Copyrights:

‘‘(1) on filing each application under section 408 for
registration of a copyright claim or for a supple-
mentary registration, including the issuance of a cer-
tificate of registration if registration is made, $20;

‘‘(2) on filing each application for registration of a
claim for renewal of a subsisting copyright under sec-
tion 304(a), including the issuance of a certificate of
registration if registration is made, $20;

‘‘(3) for the issuance of a receipt for a deposit under
section 407, $4;

‘‘(4) for the recordation, as provided by section 205,
of a transfer of copyright ownership or other docu-
ment covering not more than one title, $20; for addi-
tional titles, $10 for each group of not more than 10
titles;

‘‘(5) for the filing, under section 115(b), of a notice
of intention to obtain a compulsory license, $12;

‘‘(6) for the recordation, under section 302(c), of a
statement revealing the identity of an author of an
anonymous or pseudonymous work, or for the recor-
dation, under section 302(d), of a statement relating
to the death of an author, $20 for a document cover-
ing not more than one title; for each additional title,
$2;

‘‘(7) for the issuance, under section 706, of an addi-
tional certificate of registration, $8;

‘‘(8) for the issuance of any other certification, $20
for each hour or fraction of an hour consumed with
respect thereto;

‘‘(9) for the making and reporting of a search as
provided by section 705, and for any related services,
$20 for each hour or fraction of an hour consumed
with respect thereto; and

‘‘(10) for any other special services requiring a sub-
stantial amount of time or expense, such fees as the
Register of Copyrights may fix on the basis of the
cost of providing the service.

The Register of Copyrights is authorized to fix the fees
for preparing copies of Copyright Office records, wheth-
er or not such copies are certified, on the basis of the
cost of such preparation.’’

Subsec. (b). Pub. L. 106–379, § 3(a)(3)(B)(i), inserted in-
troductory provisions and struck out former introduc-
tory provisions which read as follows: ‘‘In calendar
year 1997 and in any subsequent calendar year, the Reg-
ister of Copyrights, by regulation, may increase the
fees specified in subsection (a) in the following man-
ner:’’.

Subsec. (b)(1). Pub. L. 106–379, § 3(a)(3)(B)(ii), sub-
stituted ‘‘adjustment’’ for ‘‘increase’’.

Subsec. (b)(2). Pub. L. 106–379, § 3(a)(3)(B)(iii), sub-
stituted ‘‘adjust fees to not more’’ for ‘‘increase fees to
not more’’.

Subsec. (b)(5). Pub. L. 106–379, § 3(a)(3)(B)(iv), sub-
stituted ‘‘adjusted’’ for ‘‘increased’’.

1997—Subsec. (b). Pub. L. 105–80, § 7(a), amended sub-
sec. (b) generally. Prior to amendment, subsec. (b) read
as follows: ‘‘In calendar year 1995 and in each subse-
quent fifth calendar year, the Register of Copyrights,
by regulation, may increase the fees specified in sub-
section (a) by the percent change in the annual aver-
age, for the preceding calendar year, of the Consumer
Price Index published by the Bureau of Labor Statis-
tics, over the annual average of the Consumer Price
Index for the fifth calendar year preceding the calendar
year in which such increase is authorized.’’

Subsec. (d). Pub. L. 105–80, § 7(b), amended subsec. (d)
generally. Prior to amendment, subsec. (d) read as fol-
lows: ‘‘All fees received under this section shall be de-
posited by the Register of Copyrights in the Treasury
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of the United States and shall be credited to the appro-
priation for necessary expenses of the Copyright Office.
The Register may, in accordance with regulations that
he or she shall prescribe, refund any sum paid by mis-
take or in excess of the fee required by this section.’’

1992—Subsec. (a)(2). Pub. L. 102–307 struck out ‘‘in its
first term’’ after ‘‘copyright’’ and substituted ‘‘$20’’ for
‘‘$12’’.

1990—Subsec. (a). Pub. L. 101–318, § 2(a), amended sub-
sec. (a) generally. Prior to amendment, subsec. (a) read
as follows: ‘‘The following fees shall be paid to the Reg-
ister of Copyrights:

‘‘(1) on filing each application for registration of a
copyright claim or a supplementary registration
under section 408, including the issuance of a certifi-
cate of registration if registration is made, $10;

‘‘(2) on filing each application for registration of a
claim to renewal of a subsisting copyright in its first
term under section 304(a), including the issuance of a
certificate of registration if registration is made, $6;

‘‘(3) for the issuance of a receipt for a deposit under
section 407, $2;

‘‘(4) for the recordation, as provided by section 205,
of a transfer of copyright ownership or other docu-
ment of six pages or less, covering no more than one
title, $10; for each page over six and each title over
one, 50 cents additional;

‘‘(5) for the filing, under section 115(b), of a notice
of intention to make phonorecords, $6;

‘‘(6) for the recordation, under section 302(c), of a
statement revealing the identity of an author of an
anonymous or pseudonymous work, or for the recor-
dation, under section 302(d), of a statement relating
to the death of an author, $10 for a document of six
pages or less, covering no more than one title; for
each page over six and for each title over one, $1 addi-
tional;

‘‘(7) for the issuance, under section 601, of an import
statement, $3;

‘‘(8) for the issuance, under section 706, of an addi-
tional certificate of registration, $4;

‘‘(9) for the issuance of any other certification, $4;
the Register of Copyrights has discretion, on the
basis of their cost, to fix the fees for preparing copies
of Copyright Office records, whether they are to be
certified or not;

‘‘(10) for the making and reporting of a search as
provided by section 705, and for any related services,
$10 for each hour or fraction of an hour consumed;

‘‘(11) for any other special services requiring a sub-
stantial amount of time or expense, such fees as the
Register of Copyrights may fix on the basis of the
cost of providing the service.’’
Subsecs. (b) to (d). Pub. L. 101–318, § 2(b), added sub-

sec. (b) and redesignated former subsecs. (b) and (c) as
(c) and (d), respectively.

1982—Subsec. (a)(1). Pub. L. 97–366, § 1(1), substituted
provision for a $10 fee on filing each application for reg-
istration of a copyright claim or a supplementary reg-
istration under section 408, including the issuance of a
certificate of registration if registration is made, for
provision for a $10 fee for the registration of a copy-
right claim or a supplementary registration under sec-
tion 408, including the issuance of a certificate of reg-
istration.

Subsec. (a)(2). Pub. L. 97–366, § 1(1), substituted provi-
sion for a $6 fee on filing each application for registra-
tion of a claim to renewal of a subsisting copyright in
its first term under section 304(a), including the issu-
ance of a certificate of registration if registration is
made, for provision for a $6 fee for the registration of
a claim to renewal of a subsisting copyright in its first
term under section 304(a), including the issuance of a
certificate of registration.

Subsec. (c). Pub. L. 97–366, § 1(2), struck out provision
that, before making a refund in any case involving a re-
fusal to register a claim under section 410(b), the Reg-
ister could deduct all or any part of the prescribed reg-
istration fee to cover the reasonable administrative
costs of processing the claim.

1977—Subsec. (c). Pub. L. 95–94 substituted provisions
relating to crediting of all fees received, to the appro-
priation for necessary expenses of the Copyright Office,
for provisions relating to crediting of all fees received
in the manner directed by the Secretary of the Treas-
ury.

EFFECTIVE DATE OF 2000 AMENDMENT

Pub. L. 106–379, § 3(c)(1), Oct. 27, 2000, 114 Stat. 1445,
provided that: ‘‘The amendments made by this section
[amending this section and sections 121 and 705 of this
title and repealing section 710 of this title] shall take
effect on the date of the enactment of this Act [Oct. 27,
2000].’’

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102–307 effective June 26, 1992,
but applicable only to copyrights secured between Jan-
uary 1, 1964, and December 31, 1977, and not affecting
court proceedings pending on June 26, 1992, with copy-
rights secured before January 1, 1964, governed by sec-
tion 304(a) of this title as in effect on the day before
June 26, 1992, except each reference to forty-seven years
in such provisions deemed to be 67 years, see section
102(g) of Pub. L. 102–307, as amended, set out as a note
under section 101 of this title.

EFFECTIVE DATE OF 1990 AMENDMENT

Section 2(d) of Pub. L. 101–318 provided that:
‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [amending this section and section 704 of this title]
shall take effect 6 months after the date of the enact-
ment of this Act [July 3, 1990] and shall apply to—

‘‘(A) claims to original, supplementary, and re-
newal copyright received for registration, and to
items received for recordation in the Copyright Of-
fice, on or after such effective date, and

‘‘(B) other requests for services received on or after
such effective date, or received before such effective
date for services not yet rendered as of such date.
‘‘(2) PRIOR CLAIMS.—Claims to original, supple-

mentary, and renewal copyright received for registra-
tion and items received for recordation in acceptable
form in the Copyright Office before the effective date
set forth in paragraph (1), and requests for services
which are rendered before such effective date shall be
governed by section 708 of title 17, United States Code,
as in effect before such effective date.’’

EFFECTIVE DATE OF 1982 AMENDMENT; TRANSITIONAL
RULE

Section 2 of Pub. L. 97–366 provided that: ‘‘This Act
[amending this section, section 110 of this title, and
section 3 of Title 35, Patents] shall take effect thirty
days after its enactment [Oct. 25, 1982] and shall apply
to claims to original, supplementary, and renewal
copyright received for registration in the Copyright Of-
fice on or after the effective date. Claims to original,
supplementary, and renewal copyright received for reg-
istration in acceptable form in the Copyright Office be-
fore the effective date shall be governed by the provi-
sions of section 708(a)(1) and (2) in effect prior to this
enactment.’’

EFFECTIVE DATE OF 1977 AMENDMENT

Section 406(b) of Pub. L. 95–94 provided that the
amendment made by that section is effective Jan. 1,
1978.

CARRY-OVER OF EXISTING FEES

Pub. L. 106–379, § 3(c)(2), Oct. 27, 2000, 114 Stat. 1446,
provided that: ‘‘The fees under section 708(a) of title 17,
United States Code, on the date of the enactment of
this Act [Oct. 27, 2000] shall be the fees in effect under
section 708(a) of such title on the day before such date
of enactment.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 104A, 205, 407,
408, 704, 705, 706, 908 of this title.
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§ 709. Delay in delivery caused by disruption of
postal or other services

In any case in which the Register of Copy-
rights determines, on the basis of such evidence
as the Register may by regulation require, that
a deposit, application, fee, or any other material
to be delivered to the Copyright Office by a par-
ticular date, would have been received in the
Copyright Office in due time except for a general
disruption or suspension of postal or other
transportation or communications services, the
actual receipt of such material in the Copyright
Office within one month after the date on which
the Register determines that the disruption or
suspension of such services has terminated,
shall be considered timely.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2594.)

[§ 710. Repealed. Pub. L. 106�379, § 3(a)(1), Oct. 27,
2000, 114 Stat. 1445]

Section, Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90
Stat. 2594, related to forms and procedures for granting
the Library of Congress licenses to reproduce works for
the blind and physically handicapped.

CHAPTER 8�COPYRIGHT ARBITRATION
ROYALTY PANELS

Sec.
801. Copyright arbitration royalty panels: Estab-

lishment and purpose.
802. Membership and proceedings of copyright ar-

bitration royalty panels.
803. Institution and conclusion of proceedings.

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Chapter 8 [this chapter] establishes a Copyright Roy-
alty Commission for the purpose of periodically review-
ing and adjusting statutory royalty rates for use of
copyrighted materials pursuant to compulsory licenses
provided in sections 111 (secondary transmissions by
cable systems), 115 (mechanical royalties) and 116
(jukebox) of the bill. In addition, the Commission will
make determinations as to reasonable terms and rates
of royalty payments as provided in section 118 (public
broadcasting), and to resolve disputes over the distribu-
tion of royalties paid pursuant to the statutory li-
censes in sections 111 and 116.

The Committee recognizes that the industries af-
fected by the royalty rates over which the Commission
has jurisdiction are very different, and it is therefore
expected that any adjustment of a rate by the Commis-
sion shall be based on the economic conditions peculiar
to the industries affected by that rate. Likewise, the
Committee recognizes the fact that the cable television
industry is a developing industry in transition, whereas
the recording and jukebox industries are long-estab-
lished. Therefore, the Committee has chosen periods of
different lengths in which the Commission is to review
the rates affecting those industries. Rates for retrans-
mission of copyrighted works by cable television sys-
tems will be reviewed in 1980 and each subsequent fifth
year. Rates established for mechanical reproduction
will be reviewed in 1980, 1987, and in each subsequent
10th year. Rates for performance by jukebox will be re-
viewed in 1980, and in each subsequent 10th year. Rates
and terms under section 118 will be reviewed in 1982 and
in each subsequent fifth year. The Committee does not
intend that rate changes, whether up or down, should
necessarily be made as the result of such periodic re-
views.

The Committee has chosen to stagger the times for
review of the various rates established under the bill so

as to balance the workload of the Commission. Cable
and copyright owners agreed to a set of standards for
the adjustment of rates which the Committee in large
measure has accepted. No specific standards governing
the establishment or adjustment of rates by the Com-
mission, other than rates for cable transmissions, have
been detailed in the legislation, because the Committee
did not wish to limit the factors that the Commission
might consider in a world of constantly changing eco-
nomics and technology. However, it is anticipated that
the Commission will consider the following objectives
in determining a reasonable rate under sections 115 and
116:

(1) The rate should maximize the availability of di-
verse creative works to the public.

(2) The rate should afford the copyright owner a
fair income, or if the owner is not a person, a fair
profit, under existing economic conditions, in order
to encourage creative activity.

(3) The rate should not jeopardize the ability of the
copyright user—

(a) to earn a fair income, or if the user is not a
person, a fair profit, under existing economic condi-
tions, and

(b) to charge the consumer a reasonable price for
the product.
(4) The rate should reflect the relative roles of the

copyright owner and the copyright user in the prod-
uct made available to the public with respect to rel-
ative creative contribution, technological contribu-
tion, capital investment, cost, risk, and contribution
to the opening of new markets for creative expression
and media for their communication.

(5) The rate should minimize any disruptive impact
on the structure of the industries involved and on
generally prevailing industry practices.
Similar considerations are noted in connection with

Commission review of rates and terms for public broad-
casting in the discussion of section 118, above.

Structure of the Copyright Royalty Commission. The
Senate bill provides that, upon certifying the existence
of a controversy concerning distribution of statutory
royalty fees or upon periodic petition for review of
statutory royalty rates by an interested party, the
Register of Copyrights, is to convene a three member
panel to constitute a Copyright Royalty Tribunal for
the purpose of resolving the controversy or reviewing
the rates.

The Senate bill provides that the Tribunal be ap-
pointed by the Register from among the membership of
the American Arbitration Association or similar orga-
nization. The Tribunal is to exist within the Library of
Congress.

Due to constitutional concern over the provision of
the Senate bill that the Register of Copyrights, an em-
ployee of the Legislative Branch appoint the members
of the Tribunal, the Committee adopted an amendment
providing for direct appointment of three individuals
by the President. The name of the Tribunal was
changed to the Copyright Royalty Commission.

Although under the Committee Amendment, the
Commission is to be an independent authority, it is to
receive administrative support from the Library of
Congress.

The Commission is authorized to appoint a staff to
assist it in carrying out its responsibilities. However, it
is expected that the staff will consist only of sufficient
clerical personnel to provide one full time secretary for
each member and one or two additional employees to
meet the clerical needs of the entire Commission. Mem-
bers of the Commission are expected to perform all pro-
fessional responsibilities themselves, except where it is
necessary to employ outside experts on a consulting
basis. Assistance in matters of administration, such as
payroll and budgeting, will be available from the Li-
brary of Congress.

The Committee expects that the President shall ap-
point members of the Commission from among persons
who have demonstrated professional competence in the
field of copyright policy.
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Adjustment of Cable Television Royalty Rates. Sec-
tion 801(b)(2) authorizes the Commission to make deter-
minations concerning the adjustment of the copyright
royalty rates contained in Section 111. Such determina-
tions are to be made solely in accordance with the pro-
visions contained in Section 801(b)(2)(A), (B), (C), and
(D). The time periods when such adjustments may be
made are set forth in Section 804.

Under Section 801(b)(2)(A), the Commission may ad-
just the rates established in Section 111(d)(2)(B) [sec-
tion 111(d)(2)(B) of this title] to reflect (1) national
monetary inflation or deflation, or (2) changes in the
average rates charged cable subscribers for the basic
service of providing secondary transmission to main-
tain the real constant dollar level of the royalty fee per
subscriber which existed as of the date of enactment of
this legislation. The purpose of this provision is to as-
sure that the value of the royalty fees paid by cable
systems is not eroded by changes in the value of the
dollar or changes in average rates charged cable sub-
scribers. The Committee recognizes, however, that no
royalty fees will be paid by cable systems until the leg-
islation is effective on January 1, 1978, and accordingly
that the royalty fee per subscriber base calculated at
the time of enactment must necessarily constitute an
estimated value. In the Committee’s view, and based on
projections supplied by the interested parties, the total
royalties produced under the fee schedule at the time of
enactment should approximate $8.7 million.

In adjusting the fee the Copyright Royalty Commis-
sion is limited to changes reflecting national monetary
inflation or deflation or changes in the average rates
charged cable subscribers for the basic service of pro-
viding secondary transmissions. Concern was expressed
during the hearings on the revision legislation that
cable systems may reduce the basic charge for the re-
transmission of broadcast signals as an inducement for
individuals to become subscribers to additional services
(e.g., pay-cable). Such a shift of revenue sources would
have the effect of understating basic subscriber reve-
nues and would deny copyright owners the level of roy-
alty fees for secondary transmission contemplated by
this legislation. Accordingly, such shifts of revenue
sources, if they do occur, should be taken into account
by the Commission in adjusting the basic rates.

There are also two limitations on the power of the
Commission to adjust rates under Section 801(b)(2)(A).
The first provides that no change in the rates estab-
lished by Section 111(d)(2)(B) is permitted if the aver-
age rates charged cable system subscribers for the basic
service of providing secondary transmissions exceeds
the change in national monetary inflation. Thus, in the
situation where subscriber rates during a particular ad-
justment period increase 20 percent but national mone-
tary inflation increases only 10 percent no change or
reduction in the rates is permitted.

The second limitation provides that no increase in
the royalty fee shall be permitted based on any reduc-
tion in the average number of distant signal equiva-
lents per subscriber. The purpose of this limitation is
to make clear that if the average number of distant sig-
nals carried by a cable system is reduced in the future
(and thereby the average number of distant signal
equivalents per subscriber) no increase in the royalty
fee to offset this reduction is permitted. The limitation
does not, however, preclude any change in the rates
that may be required to maintain the real constant dol-
lar level of royalty fees per subscriber because of na-
tional monetary inflation or deflation or changes in the
average rates charged subscribers for the basic service
of providing secondary transmissions.

The Commission may also consider, in its discretion,
any other factor relating to the maintenance of the
real constant dollar level of royalty fees per subscriber
and need not increase the royalty rates to the full ex-
tent, provided it can be demonstrated that the cable in-
dustry has been restrained by subscriber rates regulat-
ing authorities from increasing the rates for the basic
service of providing secondary transmission.

Increase in the Number of Distant Signals. Under Sec-
tion 801(b)(2)(B), the Commission may adjust the rates

established in Section 111(d)(2)(B) if the rules and regu-
lations of the FCC are amended at any time after April
15, 1976, to permit the carriage of additional distant sig-
nals. In this event the Commission may ensure that the
rates for the additional distant signal equivalents re-
sulting from such carriage are reasonable in light of
the changes effected by the amendment to the FCC
rules and regulations.

The purpose of this provision is to give the Commis-
sion broad discretion to reconsider the royalty rates
applicable to (but only to) the carriage of any addi-
tional distant signals permitted under the rules and
regulations of the FCC after April 15, 1976. The present
FCC rules limiting the number of distant signals that
may be carried by cable systems have the effect of pro-
tecting copyright owners by restricting the amount of
television broadcast programming retransmitted into
distant markets. If these rules are changed in the fu-
ture to allow additional cable carriage of television
programs it is the Committee’s judgment that the roy-
alty rates paid by cable systems should be adjusted to
reflect such changes. At the same time, Section
801(b)(2)(B) makes clear that the royalty rates may not
be adjusted with respect to (1) distant signals per-
mitted under FCC rules and regulations in effect on
April 15, 1976; (2) distant signals of the same type (i.e.,
independent, network or noncommercial educational)
substituted for such permitted signals; or (3) distant
television broadcast signals first carried after April 15,
1976, pursuant to an individual waiver of the FCC rules
and regulations as such rules and regulations were in
effect on April 15, 1976. Royalty adjustments with re-
spect to any distant signal equivalent or any fraction
thereof represented by the carriage of such distant sig-
nals may be made pursuant to Section 801(b)(2)(A).

In determining the reasonableness of rates under this
provision, the Commission should consider, among
other factors, the economic impact that such adjust-
ment may have on copyright owners and users, includ-
ing broadcast stations, and the effect of such additional
distant signal equivalents, if any, on local broad-
casters’ ability to serve the public.

Change in the Syndicated and Sports Program Exclu-
sivity Rules. Section 801(b)(2)(C) provides that the Com-
mission may adjust the rates established in Section
111(d)(2)(B) in the event of any change in the FCC rules
and regulations with respect to syndicated and sports
program exclusivity after April 15, 1976. In this event
the rates may be adjusted to assure that such rates are
reasonable in light of the changes to such rules and
regulations. Any such adjustment, however, shall only
apply to the affected television broadcast signals car-
ried on those systems affected by change. For this pur-
pose, the Commission may exercise its discretion to
adopt royalty schedules for particular classes of cable
systems.

The purpose of this subclause is similar to that of
Section 801(b)(2)(B). The syndicated and sports program
exclusivity rules of the FCC have the effect of protect-
ing copyright owners by restricting the cable carriage
of certain distant television programming. If these
rules are changed in the future to relax or increase the
exclusivity restrictions, it is the Committee’s judg-
ment that the royalty rates paid by cable systems
should be adjusted to reflect such changes.

Adjustment of the Small System Royalty Fees. Section
801(b)(2)(D) provides that the small system gross re-
ceipts limitations established in Section 111(d)(2)(C)
and (D) may be adjusted to reflect national monetary
inflation or deflation or changes in the average rates
charged cable system subscribers for the basic service
of providing secondary transmissions to maintain the
real constant dollar value of the exemptions provided
therein. That is, the Commission is directed to look at
these two factors to insure that systems of the same
size as are now entitled to the exemptions provided for
in sections 111(d)(2)(C) and (D) continued to be so enti-
tled. For the purposes of section 111(d)(2)(C) references
to the gross receipt limitations of that section mean all
of the dollar amount specified therein.
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Distribution of Royalty Fees. Section 801(b)(3) pro-
vides that the Commission is authorized to distribute
the royalty fees deposited with the Register of Copy-
rights under Sections 111 and 116 and to determine the
distribution of such fees where a controversy exists.

Institution and Conclusion of Proceedings. Section
804 establishes the time periods during which the Com-
mission shall institute and conclude proceedings for
the adjustment or distribution of royalty fees.

Periodic Adjustment of Certain Rates. Under Section
804(a) proceedings to adjust the royalty rates specified
in Sections 115 (mechanical royalty) and 116 (juke-box)
and proceedings under Section 801(b)(2)(A) and (D)
(cable television rates for certain purposes), are insti-
tuted in the following periodic time intervals:

(1) On January 1, 1980, the Chairman of the Commis-
sion is required to publish in the Federal Register no-
tice of the commencement of proceedings to adjust
all the rates referred to in Section 804(a).

(2) Thereafter, during the calendar years specified
below, any owner or user of a copyrighted work whose
royalty rates are specified in the legislation, or by a
rate established by the Commission, may file a peti-
tion with the Commission declaring that the peti-
tioner requests an adjustment of the rate. If the Com-
mission determines that the applicant has a signifi-
cant interest in the royalty rate for which adjust-
ment is requested, the Chairman of the Commission
shall cause notice to be published in the Federal Reg-
ister of this determination together with notice of
the commencement of proceedings to adjust the rate.

(A) In proceedings to adjust the cable television
rates for certain purposes under Sections 801(b)(2)
(A) and (D), such petitions may be filed during 1985
and in each subsequent fifth calendar year.

(B) In proceedings under Section 801(b)(1) to ad-
just the mechanical royalty rate as provided in Sec-
tion 115, such petitions may be filed in 1987 and in
each subsequent tenth year.

(C) In proceedings under Section 801(b)(1) to ad-
just the jukebox royalty rate as provided in Section
116, such petitions may be filed in 1990 and in each
subsequent tenth calendar year.

Immediate Review of Cable Television Rates for Cer-
tain Purposes. Section 804(b) provides that following an
event described in Section 801(b)(2)(B) or (C), any owner
or user of a copyrighted work whose royalty rates are
specified by Section 111, or by a rate established by the
Commission, may, within 12 months, file a petition re-
questing an adjustment of the rates. In this event the
Commission is required to proceed as in Section
804(a)(2). Any change in the royalty rates made by the
Commission pursuant to this provision may be recon-
sidered in 1980, 1985, and each fifth calendar year there-
after in accordance with the provisions in Section
801(b)(2)(B) or (C).

The purpose of this provision is to reflect the Com-
mittee’s concern about any change in the rules and reg-
ulations of the FCC pertaining to cable carriage of dis-
tant signals or to syndicated or sports program exclu-
sivity. The Committee believes that if these rules and
regulations are revised, amended, or changed in any
manner by the FCC, any owner or user of a copyrighted
work should have an immediate right, exercisable for a
12 month period following the date such changes are fi-
nally effective, to request an adjustment of the royalty
rates specified in Section 111. Further, it is the Com-
mittee’s intent that any change made by the Commis-
sion pursuant to such a petition may be reviewed again
in 1980, 1985, and each subsequent fifth calendar year, as
the case may be, and under the standards established in
Sections 801(b)(2)(B) and (C). It is also the Committee’s
intent that the ability to petition the Commission to
adjust the rates pursuant to this subsection is not lim-
ited, following the first adjustment, to the subsequent
five year periods specified, but may arise at any time
as FCC rule changes described above take place.

Institution of Proceedings to Adjust Public Broadcast-
ing Royalty Rates. Section 804(c) provides that the in-
stitution of proceedings under Section 801(b)(1) con-

cerning the determination of reasonable terms and
rates of royalty payments as provided in Section 118
shall proceed when and as provided in that section.

Institution of Proceedings To Distribute Royalty Fees.
Section 804(d) provides that with respect to proceedings
under Section 801(b)(3) concerning the distribution of
royalty fees in certain circumstances under Section 111
or 116 the Chairman of the Commission shall, upon de-
termination by the Commission that a controversy ex-
ists concerning such distribution, publish a notice of
commencement of proceedings to distribute the royalty
fees in the Federal Register.

Prompt Resolution of Proceedings. Section 804(e) pro-
vides that all proceedings instituted by the Commis-
sion shall be initiated without delay following publica-
tion of the notices specified in this section and that the
Commission is required to render a final decision in
any such proceeding within one year from the date of
publication of the notice.

Judicial Review. The Senate bill provides that, fol-
lowing a final determination in any proceeding with re-
spect to royalty rates, the Copyright Royalty Tribunal
is to transmit its decision to the Senate and House of
Representatives for review. Within 90 days of such
transmittal either House of Congress may nullify the
determination of the Tribunal by adoption of a resolu-
tion expressing disapproval of such determination. Ju-
dicial review of determinations of the Royalty Tribunal
under the Senate bill is permitted only where: (1) The
determination was procured by corruption, fraud, or
undue means; (2) there was evident partiality or cor-
ruption in any of the members of the Tribunal; or (3)
any member of the Tribunal was guilty of any mis-
conduct by which the rights of any party were preju-
diced.

The Committee concluded that determinations of the
Copyright Royalty Commission were not appropriate
subjects for regular review by Congress and that the
provisions of the Senate bill providing for judicial re-
view were far too restrictive. Therefore, it amended the
Senate bill to eliminate automatic Congressional re-
view and to broaden the scope of judicial review. The
amended bill provides for the full scope of judicial re-
view provided by Chapter 7 of the Administrative Pro-
cedure Act [5 U.S.C. 701 et seq.]. Congressional review
of the activities of the Copyright Royalty Commission
will occur as part of the oversight functions of the Ju-
diciary Committees of the House of Representatives
and the Senate. The oversight process will provide the
Congress sufficient information to determine whether
statutory changes are needed at some time in the fu-
ture.

The expanded judicial review provided in the Com-
mittee amendment will permit much more detailed,
thoughtful, and careful review of possibly arbitrary or
capricious determinations of the Commission than can
be provided by Congressional review.

AMENDMENTS

1997—Pub. L. 105–80, § 12(a)(18), Nov. 13, 1997, 111 Stat.
1535, substituted ‘‘Establishment’’ for ‘‘establishment’’
in item 801.

1993—Pub. L. 103–198, § 2(f), Dec. 17, 1993, 107 Stat. 2308,
amended table of sections generally, substituting chap-
ter heading and items 801 to 803 for chapter heading
‘‘COPYRIGHT ROYALTY TRIBUNAL’’, item 801
‘‘Copyright Royalty Tribunal: Establishment and pur-
pose’’, item 802 ‘‘Membership of the Tribunal’’, item 804
‘‘Institution and conclusion of proceedings’’, item 805
‘‘Staff of the Tribunal’’, item 806 ‘‘Administrative sup-
port of the Tribunal’’, item 807 ‘‘Deduction of costs of
proceedings’’, item 808 ‘‘Reports’’, item 809 ‘‘Effective
date of final determinations’’, and item 810 ‘‘Judicial
review’’.

Pub. L. 103–198, § 2(c), Dec. 17, 1993, 107 Stat. 2307,
struck out item 803 ‘‘Procedures of the Tribunal.’’

EFFECTIVE DATE

Chapter effective Oct. 19, 1976, see section 102 of Pub.
L. 94–533, set out as a note preceding section 101 of this
title.
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CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 111, 112, 114, 115,
116, 118, 119, 912 of this title.

§ 801. Copyright arbitration royalty panels: Es-
tablishment and purpose

(a) ESTABLISHMENT.—The Librarian of Con-
gress, upon the recommendation of the Register
of Copyrights, is authorized to appoint and con-
vene copyright arbitration royalty panels.

(b) PURPOSES.—Subject to the provisions of
this chapter, the purposes of the copyright arbi-
tration royalty panels shall be as follows:

(1) To make determinations concerning the
adjustment of reasonable copyright royalty
rates as provided in sections 114, 115, 116, and
119, and to make determinations as to reason-
able terms and rates of royalty payments as
provided in section 118. The rates applicable
under sections 114(f)(1)(B), 115, and 116 shall be
calculated to achieve the following objectives:

(A) To maximize the availability of cre-
ative works to the public;

(B) To afford the copyright owner a fair re-
turn for his creative work and the copyright
user a fair income under existing economic
conditions;

(C) To reflect the relative roles of the
copyright owner and the copyright user in
the product made available to the public
with respect to relative creative contribu-
tion, technological contribution, capital in-
vestment, cost, risk, and contribution to the
opening of new markets for creative expres-
sion and media for their communication;

(D) To minimize any disruptive impact on
the structure of the industries involved and
on generally prevailing industry practices.

(2) To make determinations concerning the
adjustment of the copyright royalty rates in
section 111 solely in accordance with the fol-
lowing provisions:

(A) The rates established by section
111(d)(1)(B) may be adjusted to reflect (i) na-
tional monetary inflation or deflation or (ii)
changes in the average rates charged cable
subscribers for the basic service of providing
secondary transmissions to maintain the
real constant dollar level of the royalty fee
per subscriber which existed as of the date of
enactment of this Act: Provided, That if the
average rates charged cable system subscrib-
ers for the basic service of providing second-
ary transmissions are changed so that the
average rates exceed national monetary in-
flation, no change in the rates established
by section 111(d)(1)(B) shall be permitted:
And provided further, That no increase in the
royalty fee shall be permitted based on any
reduction in the average number of distant
signal equivalents per subscriber. The copy-
right arbitration royalty panels may con-
sider all factors relating to the maintenance
of such level of payments including, as an
extenuating factor, whether the cable indus-
try has been restrained by subscriber rate
regulating authorities from increasing the
rates for the basic service of providing sec-
ondary transmissions.

(B) In the event that the rules and regula-
tions of the Federal Communications Com-

mission are amended at any time after April
15, 1976, to permit the carriage by cable sys-
tems of additional television broadcast sig-
nals beyond the local service area of the pri-
mary transmitters of such signals, the roy-
alty rates established by section 111(d)(1)(B)
may be adjusted to insure that the rates for
the additional distant signal equivalents re-
sulting from such carriage are reasonable in
the light of the changes effected by the
amendment to such rules and regulations. In
determining the reasonableness of rates pro-
posed following an amendment of Federal
Communications Commission rules and reg-
ulations, the copyright arbitration royalty
panels shall consider, among other factors,
the economic impact on copyright owners
and users: Provided, That no adjustment in
royalty rates shall be made under this sub-
clause with respect to any distant signal
equivalent or fraction thereof represented by
(i) carriage of any signal permitted under
the rules and regulations of the Federal
Communications Commission in effect on
April 15, 1976, or the carriage of a signal of
the same type (that is, independent, net-
work, or noncommercial educational) sub-
stituted for such permitted signal, or (ii) a
television broadcast signal first carried after
April 15, 1976, pursuant to an individual
waiver of the rules and regulations of the
Federal Communications Commission, as
such rules and regulations were in effect on
April 15, 1976.

(C) In the event of any change in the rules
and regulations of the Federal Communica-
tions Commission with respect to syndicated
and sports program exclusivity after April
15, 1976, the rates established by section
111(d)(1)(B) may be adjusted to assure that
such rates are reasonable in light of the
changes to such rules and regulations, but
any such adjustment shall apply only to the
affected television broadcast signals carried
on those systems affected by the change.

(D) The gross receipts limitations estab-
lished by section 111(d)(1)(C) and (D) shall be
adjusted to reflect national monetary infla-
tion or deflation or changes in the average
rates charged cable system subscribers for
the basic service of providing secondary
transmissions to maintain the real constant
dollar value of the exemption provided by
such section; and the royalty rate specified
therein shall not be subject to adjustment.

(3) To distribute royalty fees deposited with
the Register of Copyrights under sections 111,
116, 119(b), and 1003, and to determine, in cases
where controversy exists, the distribution of
such fees.

(c) RULINGS.—The Librarian of Congress, upon
the recommendation of the Register of Copy-
rights, may, before a copyright arbitration roy-
alty panel is convened, make any necessary pro-
cedural or evidentiary rulings that would apply
to the proceedings conducted by such panel, in-
cluding—

(1) authorizing the distribution of those roy-
alty fees collected under sections 111, 119, and
1005 that the Librarian has found are not sub-
ject to controversy; and
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(2) accepting or rejecting royalty claims
filed under sections 111, 119, and 1007 on the
basis of timeliness or the failure to establish
the basis for a claim.

(d) SUPPORT AND REIMBURSEMENT OF ARBITRA-
TION PANELS.—The Librarian of Congress, upon
the recommendation of the Register of Copy-
rights, shall provide the copyright arbitration
royalty panels with the necessary administra-
tive services related to proceedings under this
chapter, and shall reimburse the arbitrators pre-
siding in distribution proceedings at such inter-
vals and in such manner as the Librarian shall
provide by regulation. Each such arbitrator is
an independent contractor acting on behalf of
the United States, and shall be hired pursuant
to a signed agreement between the Library of
Congress and the arbitrator. Payments to the
arbitrators shall be considered reasonable costs
incurred by the Library of Congress and the
Copyright Office for purposes of section 802(h)(1).

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2594; Pub. L. 99–397, § 2(c), (d), Aug. 27, 1986, 100
Stat. 848; Pub. L. 100–568, § 11(1), Oct. 31, 1988, 102
Stat. 2860; Pub. L. 100–667, title II, § 202(4), Nov.
16, 1988, 102 Stat. 3958; Pub. L. 101–318, § 3(b), July
3, 1990, 104 Stat. 288; Pub. L. 102–563, § 3(a)(1), Oct.
28, 1992, 106 Stat. 4247; Pub. L. 103–198, § 2(a), Dec.
17, 1993, 107 Stat. 2304; Pub. L. 104–39, § 5(d)(1),
Nov. 1, 1995, 109 Stat. 348; Pub. L. 105–80, §§ 8(a),
12(a)(19), Nov. 13, 1997, 111 Stat. 1533, 1535; Pub.
L. 105–304, title IV, § 405(e)(1), Oct. 28, 1998, 112
Stat. 2902.)

REFERENCES IN TEXT

The date of enactment of this Act, referred to in sub-
sec. (b)(2)(A), is Oct. 19, 1976.

AMENDMENTS

1998—Subsec. (b)(1). Pub. L. 105–304 substituted ‘‘sec-
tions 114(f)(1)(B), 115, and 116’’ for ‘‘sections 114, 115, and
116’’ in second sentence.

1997—Subsec. (b). Pub. L. 105–80, § 12(a)(19)(A), sub-
stituted ‘‘shall be as follows:’’ for ‘‘shall be—’’ in intro-
ductory provisions.

Subsec. (b)(1). Pub. L. 105–80, §§ 8(a)(1), 12(a)(19)(B), in
first sentence, substituted ‘‘To make’’ for ‘‘to make’’
and ‘‘116, and 119’’ for ‘‘and 116’’.

Subsec. (b)(2). Pub. L. 105–80, § 12(a)(19)(C)(i), sub-
stituted ‘‘To make’’ for ‘‘to make’’ in introductory pro-
visions.

Subsec. (b)(2)(D). Pub. L. 105–80, § 12(a)(19)(C)(ii), sub-
stituted ‘‘adjustment.’’ for ‘‘adjustment; and’’ at end.

Subsec. (b)(3). Pub. L. 105–80, § 12(a)(19)(D), sub-
stituted ‘‘To distribute’’ for ‘‘to distribute’’.

Subsec. (c). Pub. L. 105–80, § 8(a)(2), substituted
‘‘panel, including—’’ for ‘‘panel’’ and added pars. (1) and
(2).

Subsec. (d). Pub. L. 105–80, § 8(a)(3), amended subsec.
(d) generally. Prior to amendment, subsec. (d) read as
follows:

‘‘(d) ADMINISTRATIVE SUPPORT OF COPYRIGHT ARBITRA-
TION ROYALTY PANELS.—The Library of Congress, upon
the recommendation of the Register of Copyrights,
shall provide the copyright arbitration royalty panels
with the necessary administrative services related to
proceedings under this chapter.’’

1995—Subsec. (b)(1). Pub. L. 104–39 substituted ‘‘sec-
tions 114, 115, and 116’’ for ‘‘sections 115 and 116’’ in two
places in introductory provisions.

1993—Pub. L. 103–198, § 2(a)(1), amended section catch-
line generally. Prior to amendment, catchline read as
follows: ‘‘Copyright Royalty Tribunal: Establishment
and purpose’’.

Subsec. (a). Pub. L. 103–198, § 2(a)(2), amended subsec.
(a) generally. Prior to amendment, subsec. (a) read as
follows: ‘‘There is hereby created an independent Copy-
right Royalty Tribunal in the legislative branch.’’

Subsec. (b). Pub. L. 103–198, § 2(a)(3)(A), (B), inserted
heading and substituted ‘‘copyright arbitration royalty
panels’’ for ‘‘Tribunal’’ in introductory provisions.

Subsec. (b)(2)(A), (B). Pub. L. 103–198, § 2(a)(3)(C)(i),
(ii), substituted ‘‘copyright arbitration royalty panels’’
for ‘‘Commission’’ in subpar. (A) and for ‘‘Copyright
Royalty Tribunal’’ in subpar. (B).

Subsec. (b)(2)(D). Pub. L. 103–198, § 2(a)(3)(C)(iii), in-
serted ‘‘and’’ after semicolon.

Subsec. (b)(3). Pub. L. 103–198, § 2(a)(3)(D), substituted
‘‘119(b), and 1003,’’ for ‘‘and 119(b),’’ and struck out at
end ‘‘In determining whether a return to a copyright
owner under section 116 is fair, appropriate weight shall
be given to—

‘‘(i) the rates previously determined by the Tribu-
nal to provide a fair return to the copyright owner,
and

‘‘(ii) the rates contained in any license negotiated
pursuant to section 116A of this title; and’’.
Subsec. (b)(4). Pub. L. 103–198, § 2(a)(3)(E), struck out

par. (4) which read as follows: ‘‘to distribute royalty
payments deposited with the Register of Copyrights
under section 1003, to determine the distribution of
such payments, and to carry out its other responsibil-
ities under chapter 10’’.

Subsec. (c). Pub. L. 103–198, § 2(a)(4), amended subsec.
(c) generally. Prior to amendment, subsec. (c) read as
follows: ‘‘As soon as possible after the date of enact-
ment of this Act, and no later than six months follow-
ing such date, the President shall publish a notice an-
nouncing the initial appointments provided in section
802, and shall designate an order of seniority among the
initially-appointed commissioners for purposes of sec-
tion 802(b).’’

Subsec. (d). Pub. L. 103–198, § 2(a)(5), added subsec. (d).
1992—Subsec. (b)(4). Pub. L. 102–563 added par. (4).
1990—Subsec. (b)(2)(D). Pub. L. 101–318 substituted

‘‘111(d)(1)(C) and (D)’’ for ‘‘111(d)(2)(C) and (D)’’.
1988—Subsec. (b). Pub. L. 100–568 inserted concluding

provisions relating to determination of fairness of a re-
turn to a copyright owner under section 116.

Subsec. (b)(3). Pub. L. 100–667 substituted ‘‘, 116, and
119(b)’’ for ‘‘and 116’’.

1986—Subsec. (b)(2)(A) to (C). Pub. L. 99–397, § 2(c),
substituted ‘‘section 111(d)(1)(B)’’ for ‘‘section
111(d)(2)(B)’’.

Subsec. (d)(2)(D). Pub. L. 99–397, § 2(d), which directed
the amendment of subsec. (d)(2)(D) by substituting
‘‘section 111(d)(1)(C) and (D)’’ for ‘‘section 111(d)(2)(C)
and (D)’’, could not be executed because section did not
contain a subsec. (d). See 1990 Amendment note above.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104–39 effective 3 months after
Nov. 1, 1995, see section 6 of Pub. L. 104–39, set out as
a note under section 101 of this title.

EFFECTIVE DATE OF 1993 AMENDMENT

Section 7 of Pub. L. 103–198 provided that:
‘‘(a) IN GENERAL.—This Act [see Short Title of 1993

Amendment note set out under section 101 of this title]
and the amendments made by this Act shall take effect
on the date of the enactment of this Act [Dec. 17, 1993].

‘‘(b) EFFECTIVENESS OF EXISTING RATES AND DISTRIBU-
TIONS.—All royalty rates and all determinations with
respect to the proportionate division of compulsory li-
cense fees among copyright claimants, whether made
by the Copyright Royalty Tribunal, or by voluntary
agreement, before the effective date set forth in sub-
section (a) shall remain in effect until modified by vol-
untary agreement or pursuant to the amendments
made by this Act.

‘‘(c) TRANSFER OF APPROPRIATIONS.—All unexpended
balances of appropriations made to the Copyright Roy-
alty Tribunal, as of the effective date of this Act, are
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transferred on such effective date to the Copyright Of-
fice for use by the Copyright Office for the purposes for
which such appropriations were made.’’

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101–318 effective Aug. 27, 1986,
see section 3(e)(1) of Pub. L. 101–318, set out as a note
under section 111 of this title.

EFFECTIVE DATE OF 1988 AMENDMENTS

Amendment by Pub. L. 100–667 effective Jan. 1, 1989,
see section 206 of Pub. L. 100–667, set out as an Effective
Date note under section 119 of this title.

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 104A, 114, 115,
802, 803 of this title; title 47 section 545.

§ 802. Membership and proceedings of copyright
arbitration royalty panels

(a) COMPOSITION OF COPYRIGHT ARBITRATION
ROYALTY PANELS.—A copyright arbitration roy-
alty panel shall consist of 3 arbitrators selected
by the Librarian of Congress pursuant to sub-
section (b).

(b) SELECTION OF ARBITRATION PANEL.—Not
later than 10 days after publication of a notice
in the Federal Register initiating an arbitration
proceeding under section 803, and in accordance
with procedures specified by the Register of
Copyrights, the Librarian of Congress shall,
upon the recommendation of the Register of
Copyrights, select 2 arbitrators from lists pro-
vided by professional arbitration associations.
Qualifications of the arbitrators shall include
experience in conducting arbitration proceed-
ings and facilitating the resolution and settle-
ment of disputes, and any qualifications which
the Librarian of Congress, upon the recom-
mendation of the Register of Copyrights, shall
adopt by regulation. The 2 arbitrators so se-
lected shall, within 10 days after their selection,
choose a third arbitrator from the same lists,
who shall serve as the chairperson of the arbi-
trators. If such 2 arbitrators fail to agree upon
the selection of a third arbitrator, the Librarian
of Congress shall promptly select the third arbi-
trator. The Librarian of Congress, upon the rec-
ommendation of the Register of Copyrights,
shall adopt regulations regarding standards of
conduct which shall govern arbitrators and the
proceedings under this chapter.

(c) ARBITRATION PROCEEDINGS.—Copyright ar-
bitration royalty panels shall conduct arbitra-
tion proceedings, subject to subchapter II of
chapter 5 of title 5, for the purpose of making
their determinations in carrying out the pur-
poses set forth in section 801. The arbitration
panels shall act on the basis of a fully docu-
mented written record, prior decisions of the
Copyright Royalty Tribunal, prior copyright ar-
bitration panel determinations, and rulings by
the Librarian of Congress under section 801(c).
Any copyright owner who claims to be entitled
to royalties under section 111, 112, 114, 116, or
119, any transmitting organization entitled to a
statutory license under section 112(g), any per-

son entitled to a statutory license under section
114(d), any person entitled to a compulsory li-
cense under section 115, or any interested copy-
right party who claims to be entitled to royal-
ties under section 1006, may submit relevant in-
formation and proposals to the arbitration pan-
els in proceedings applicable to such copyright
owner or interested copyright party, and any
other person participating in arbitration pro-
ceedings may submit such relevant information
and proposals to the arbitration panel conduct-
ing the proceedings. In ratemaking proceedings,
the parties to the proceedings shall bear the en-
tire cost thereof in such manner and proportion
as the arbitration panels shall direct. In dis-
tribution proceedings, the parties shall bear the
cost in direct proportion to their share of the
distribution.

(d) PROCEDURES.—Effective on the date of the
enactment of the Copyright Royalty Tribunal
Reform Act of 1993, the Librarian of Congress
shall adopt the rules and regulations set forth in
chapter 3 of title 37 of the Code of Federal Regu-
lations to govern proceedings under this chap-
ter. Such rules and regulations shall remain in
effect unless and until the Librarian, upon the
recommendation of the Register of Copyrights,
adopts supplemental or superseding regulations
under subchapter II of chapter 5 of title 5.

(e) REPORT TO THE LIBRARIAN OF CONGRESS.—
Not later than 180 days after publication of the
notice in the Federal Register initiating an arbi-
tration proceeding, the copyright arbitration
royalty panel conducting the proceeding shall
report to the Librarian of Congress its deter-
mination concerning the royalty fee or distribu-
tion of royalty fees, as the case may be. Such re-
port shall be accompanied by the written record,
and shall set forth the facts that the arbitration
panel found relevant to its determination.

(f) ACTION BY LIBRARIAN OF CONGRESS.—Within
90 days after receiving the report of a copyright
arbitration royalty panel under subsection (e),
the Librarian of Congress, upon the recom-
mendation of the Register of Copyrights, shall
adopt or reject the determination of the arbitra-
tion panel. The Librarian shall adopt the deter-
mination of the arbitration panel unless the Li-
brarian finds that the determination is arbi-
trary or contrary to the applicable provisions of
this title. If the Librarian rejects the determina-
tion of the arbitration panel, the Librarian
shall, before the end of an additional 30-day pe-
riod, and after full examination of the record
created in the arbitration proceeding, issue an
order setting the royalty fee or distribution of
fees, as the case may be. The Librarian shall
cause to be published in the Federal Register
the determination of the arbitration panel, and
the decision of the Librarian (including an order
issued under the preceding sentence). The Li-
brarian shall also publicize such determination
and decision in such other manner as the Librar-
ian considers appropriate. The Librarian shall
also make the report of the arbitration panel
and the accompanying record available for pub-
lic inspection and copying.

(g) JUDICIAL REVIEW.—Any decision of the Li-
brarian of Congress under subsection (f) with re-
spect to a determination of an arbitration panel
may be appealed, by any aggrieved party who



Page 173 TITLE 17—COPYRIGHTS § 802

would be bound by the determination, to the
United States Court of Appeals for the District
of Columbia Circuit, within 30 days after the
publication of the decision in the Federal Reg-
ister. If no appeal is brought within such 30-day
period, the decision of the Librarian is final, and
the royalty fee or determination with respect to
the distribution of fees, as the case may be,
shall take effect as set forth in the decision.
When this title provides that the royalty rates
or terms that were previously in effect are to ex-
pire on a specified date, any adjustment by the
Librarian of those rates or terms shall be effec-
tive as of the day following the date of expira-
tion of the rates or terms that were previously
in effect, even if the Librarian’s decision is ren-
dered on a later date. The pendency of an appeal
under this paragraph shall not relieve persons
obligated to make royalty payments under sec-
tions 111, 112, 114, 115, 116, 118, 119, or 1003 who
would be affected by the determination on ap-
peal to deposit the statement of account and
royalty fees specified in those sections. The
court shall have jurisdiction to modify or vacate
a decision of the Librarian only if it finds, on
the basis of the record before the Librarian, that
the Librarian acted in an arbitrary manner. If
the court modifies the decision of the Librarian,
the court shall have jurisdiction to enter its own
determination with respect to the amount or
distribution of royalty fees and costs, to order
the repayment of any excess fees, and to order
the payment of any underpaid fees, and the in-
terest pertaining respectively thereto, in ac-
cordance with its final judgment. The court may
further vacate the decision of the arbitration
panel and remand the case to the Librarian for
arbitration proceedings in accordance with sub-
section (c).

(h) ADMINISTRATIVE MATTERS.—
(1) DEDUCTION OF COSTS OF LIBRARY OF CON-

GRESS AND COPYRIGHT OFFICE FROM ROYALTY
FEES.—The Librarian of Congress and the Reg-
ister of Copyrights may, to the extent not
otherwise provided under this title, deduct
from royalty fees deposited or collected under
this title the reasonable costs incurred by the
Library of Congress and the Copyright Office
under this chapter. Such deduction may be
made before the fees are distributed to any
copyright claimants. In addition, all funds
made available by an appropriations Act as
offsetting collections and available for deduc-
tions under this subsection shall remain avail-
able until expended. In ratemaking proceed-
ings, the reasonable costs of the Librarian of
Congress and the Copyright Office shall be
borne by the parties to the proceedings as di-
rected by the arbitration panels under sub-
section (c).

(2) POSITIONS REQUIRED FOR ADMINISTRATION
OF COMPULSORY LICENSING.—Section 307 of the
Legislative Branch Appropriations Act, 1994,
shall not apply to employee positions in the
Library of Congress that are required to be
filled in order to carry out section 111, 112, 114,
115, 116, 118, or 119 or chapter 10.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2596; Pub. L. 101–319, § 2(a), July 3, 1990, 104 Stat.
290; Pub. L. 103–198, § 2(b), Dec. 17, 1993, 107 Stat.
2305; Pub. L. 104–39, § 5(d)(2)–(4), Nov. 1, 1995, 109

Stat. 349; Pub. L. 105–80, § 8(b), Nov. 13, 1997, 111
Stat. 1533; Pub. L. 105–304, title IV, § 405(d),
(e)(2)–(4), Oct. 28, 1998, 112 Stat. 2902; Pub. L.
107–273, div. C, title III, § 13301(c)(2), Nov. 2, 2002,
116 Stat. 1912.)

REFERENCES IN TEXT

The date of the enactment of the Copyright Royalty
Tribunal Reform Act of 1993, referred to in subsec. (d),
is the date of enactment of Pub. L. 103–198, which was
approved Dec. 17, 1993.

Section 307 of the Legislative Branch Appropriations
Act, 1994, referred to in subsec. (h)(2), is section 307 of
Pub. L. 103–69 which is set out as a note under section
60–1 of Title 2, The Congress.

AMENDMENTS

2002—Subsec. (c). Pub. L. 107–273 substituted ‘‘section
112(g)’’ for ‘‘section 112(f)’’.

1998—Subsec. (c). Pub. L. 105–304, § 405(e)(2), sub-
stituted ‘‘section 111, 112, 114, 116, or 119, any transmit-
ting organization entitled to a statutory license under
section 112(f), any person entitled to a statutory li-
cense’’ for ‘‘section 111, 114, 116, or 119, any person enti-
tled to a compulsory license’’.

Subsec. (f). Pub. L. 105–304, § 405(d)(1), substituted
‘‘90’’ for ‘‘60’’ in first sentence and ‘‘an additional 30-
day period’’ for ‘‘that 60-day period’’ in third sentence.

Subsec. (g). Pub. L. 105–304, § 405(d)(2), (e)(3), inserted
after second sentence ‘‘When this title provides that
the royalty rates or terms that were previously in ef-
fect are to expire on a specified date, any adjustment
by the Librarian of those rates or terms shall be effec-
tive as of the day following the date of expiration of
the rates or terms that were previously in effect, even
if the Librarian’s decision is rendered on a later date.’’
and substituted ‘‘sections 111, 112, 114’’ for ‘‘sections
111, 114’’.

Subsec. (h)(2). Pub. L. 105–304, § 405(e)(4), substituted
‘‘section 111, 112, 114’’ for ‘‘section 111, 114’’.

1997—Subsec. (h)(1). Pub. L. 105–80 amended par. (1)
generally. Prior to amendment, par. (1) read as follows:

‘‘(1) DEDUCTION OF COSTS FROM ROYALTY FEES.—The
Librarian of Congress and the Register of Copyrights
may, to the extent not otherwise provided under this
title, deduct from royalty fees deposited or collected
under this title the reasonable costs incurred by the Li-
brary of Congress and the Copyright Office under this
chapter. Such deduction may be made before the fees
are distributed to any copyright claimants. If no roy-
alty pool exists from which their costs can be deducted,
the Librarian of Congress and the Copyright Office may
assess their reasonable costs directly to the parties to
the most recent relevant arbitration proceeding.’’

1995—Subsec. (c). Pub. L. 104–39, § 5(d)(2), substituted
‘‘section 111, 114, 116, or 119, any person entitled to a
compulsory license under section 114(d), any person en-
titled to a compulsory license under section 115,’’ for
‘‘section 111, 116, or 119,’’ in third sentence.

Subsec. (g). Pub. L. 104–39, § 5(d)(3), inserted ‘‘114,’’
after ‘‘111,’’ in third sentence.

Subsec. (h)(2). Pub. L. 104–39, § 5(d)(4), inserted ‘‘114,’’
after ‘‘111,’’.

1993—Pub. L. 103–198 amended section generally, sub-
stituting present provisions for provisions relating to
the membership of the Copyright Royalty Tribunal,
chairman of the Tribunal, and filling of vacancies in
the Tribunal.

1990—Subsec. (a). Pub. L. 101–319 amended subsec. (a)
generally. Prior to amendment, subsec. (a) read as fol-
lows: ‘‘The Tribunal shall be composed of five commis-
sioners appointed by the President with the advice and
consent of the Senate for a term of seven years each;
of the first five members appointed, three shall be des-
ignated to serve for seven years from the date of the
notice specified in section 801(c), and two shall be des-
ignated to serve for five years from such date, respec-
tively. Commissioners shall be compensated at the
highest rate now or hereafter prescribe for grade 18 of
the General Schedule pay rates (5 U.S.C. 5332).’’
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EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104–39 effective 3 months after
Nov. 1, 1995, see section 6 of Pub. L. 104–39, set out as
a note under section 101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 112, 114, 119, 801,
803 of this title.

§ 803. Institution and conclusion of proceedings

(a)(1) With respect to proceedings under sec-
tion 801(b)(1) concerning the adjustment of roy-
alty rates as provided in sections 112, 114, 115
and 116, and with respect to proceedings under
subparagraphs (A) and (D) of section 801(b)(2),
during the calendar years specified in the sched-
ule set forth in paragraphs (2), (3), (4) and (5),
any owner or user of a copyrighted work whose
royalty rates are specified by this title, estab-
lished by the Copyright Royalty Tribunal before
the date of the enactment of the Copyright Roy-
alty Tribunal Reform Act of 1993, or established
by a copyright arbitration royalty panel after
such date of enactment, may file a petition with
the Librarian of Congress declaring that the pe-
titioner requests an adjustment of the rate. The
Librarian of Congress shall, upon the recom-
mendation of the Register of Copyrights, make
a determination as to whether the petitioner
has such a significant interest in the royalty
rate in which an adjustment is requested. If the
Librarian determines that the petitioner has
such a significant interest, the Librarian shall
cause notice of this determination, with the rea-
sons therefor, to be published in the Federal
Register, together with the notice of commence-
ment of proceedings under this chapter.

(2) In proceedings under section 801(b)(2)(A)
and (D), a petition described in paragraph (1)
may be filed during 1995 and in each subsequent
fifth calendar year.

(3) In proceedings under section 801(b)(1) con-
cerning the adjustment of royalty rates as pro-
vided in section 115, a petition described in para-
graph (1) may be filed in 1997 and in each subse-
quent tenth calendar year or as prescribed in
section 115(c)(3)(D).

(4)(A) In proceedings under section 801(b)(1)
concerning the adjustment of royalty rates as
provided in section 116, a petition described in
paragraph (1) may be filed at any time within 1
year after negotiated licenses authorized by sec-
tion 116 are terminated or expire and are not re-
placed by subsequent agreements.

(B) If a negotiated license authorized by sec-
tion 116 is terminated or expires and is not re-
placed by another such license agreement which
provides permission to use a quantity of musical
works not substantially smaller than the quan-
tity of such works performed on coin-operated
phonorecord players during the 1-year period
ending March 1, 1989, the Librarian of Congress
shall, upon petition filed under paragraph (1)
within 1 year after such termination or expira-
tion, convene a copyright arbitration royalty
panel. The arbitration panel shall promptly es-
tablish an interim royalty rate or rates for the
public performance by means of a coin-operated
phonorecord player of non-dramatic musical
works embodied in phonorecords which had been
subject to the terminated or expired negotiated

license agreement. Such rate or rates shall be
the same as the last such rate or rates and shall
remain in force until the conclusion of proceed-
ings by the arbitration panel, in accordance
with section 802, to adjust the royalty rates ap-
plicable to such works, or until superseded by a
new negotiated license agreement, as provided
in section 116(b).

(5) With respect to proceedings under section
801(b)(1) concerning the determination of reason-
able terms and rates of royalty payments as pro-
vided in section 112 or 114, the Librarian of Con-
gress shall proceed when and as provided by
those sections.

(b) With respect to proceedings under subpara-
graph (B) or (C) of section 801(b)(2), following an
event described in either of those subsections,
any owner or user of a copyrighted work whose
royalty rates are specified by section 111, or by
a rate established by the Copyright Royalty Tri-
bunal or the Librarian of Congress, may, within
twelve months, file a petition with the Librar-
ian declaring that the petitioner requests an ad-
justment of the rate. In this event the Librarian
shall proceed as in subsection (a) of this section.
Any change in royalty rates made by the Copy-
right Royalty Tribunal or the Librarian of Con-
gress pursuant to this subsection may be recon-
sidered in 1980, 1985, and each fifth calendar year
thereafter, in accordance with the provisions in
section 801(b)(2)(B) or (C), as the case may be.

(c) With respect to proceedings under section
801(b)(1), concerning the determination of rea-
sonable terms and rates of royalty payments as
provided in section 118, the Librarian of Con-
gress shall proceed when and as provided by that
section.

(d) With respect to proceedings under section
801(b)(3) or (4), concerning the distribution of
royalty fees in certain circumstances under sec-
tion 111, 116, 119, or 1007, the Librarian of Con-
gress shall, upon a determination that a con-
troversy exists concerning such distribution,
cause to be published in the Federal Register no-
tice of commencement of proceedings under this
chapter.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2597, § 804; Pub. L. 100–568, § 11(2), Oct. 31, 1988, 102
Stat. 2860; Pub. L. 100–667, title II, § 202(5), Nov.
16, 1988, 102 Stat. 3958; Pub. L. 101–318, § 3(c), July
3, 1990, 104 Stat. 288; Pub. L. 102–563, § 3(a)(2), Oct.
28, 1992, 106 Stat. 4248; renumbered § 803 and
amended Pub. L. 103–198, § 2(d), Dec. 17, 1993, 107
Stat. 2307; Pub. L. 104–39, § 5(d)(5)–(7), Nov. 1,
1995, 109 Stat. 349; Pub. L. 105–80, § 12(a)(20), Nov.
13, 1997, 111 Stat. 1535; Pub. L. 105–304, title IV,
§ 405(e)(5), (6), Oct. 28, 1998, 112 Stat. 2902.)

REFERENCES IN TEXT

The date of the enactment of the Copyright Royalty
Tribunal Reform Act of 1993, referred to in subsec.
(a)(1), is the date of enactment of Pub. L. 103–198, which
was approved Dec. 17, 1993.

PRIOR PROVISIONS

A prior section 803, Pub. L. 94–553, title I, § 101, Oct.
19, 1976, 90 Stat. 2596, related to procedures of the Copy-
right Royalty Tribunal, prior to repeal by Pub. L.
103–198, § 2(c), Dec. 17, 1993, 107 Stat. 2307.

AMENDMENTS

1998—Subsec. (a)(1). Pub. L. 105–304, § 405(e)(5), sub-
stituted ‘‘sections 112, 114, 115’’ for ‘‘sections 114, 115’’.
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Subsec. (a)(5). Pub. L. 105–304, § 405(e)(6), substituted
‘‘section 112 or 114’’ for ‘‘section 114’’ and ‘‘those sec-
tions’’ for ‘‘that section’’.

1997—Subsec. (b). Pub. L. 105–80 substituted ‘‘sub-
section (a)’’ for ‘‘subsection subsection (a)’’.

1995—Subsec. (a)(1). Pub. L. 104–39, § 5(d)(5), in first
sentence substituted ‘‘sections 114, 115 and 116’’ for
‘‘sections 115 and 116’’ and ‘‘paragraphs (2), (3), (4) and
(5)’’ for ‘‘paragraphs (2), (3), and (4)’’.

Subsec. (a)(3). Pub. L. 104–39, § 5(d)(6), inserted before
period at end ‘‘or as prescribed in section 115(c)(3)(D)’’.

Subsec. (a)(5). Pub. L. 104–39, § 5(d)(7), added par. (5).
1993—Pub. L. 103–198, § 2(d)(1), renumbered section 804

of this title as this section.
Subsec. (a). Pub. L. 103–198, § 2(d)(2), amended subsec.

(a) generally, substituting present provisions for provi-
sions relating to commencement of proceedings con-
cerning the adjustment of rates established by the
Copyright Royalty Tribunal, filing of petitions by in-
terested persons seeking adjustments of rates, and pub-
lication of notice of such proceedings in the Federal
Register.

Subsec. (b). Pub. L. 103–198, § 2(d)(3), substituted ‘‘sub-
paragraph (B)’’ for ‘‘subclause (B)’’, ‘‘established by the
Copyright Royalty Tribunal or the Librarian of Con-
gress’’ for ‘‘established by the Tribunal’’, ‘‘petition
with the Librarian’’ for ‘‘petition with the Tribunal’’,
‘‘Librarian shall proceed’’ for ‘‘Tribunal shall proceed’’,
‘‘subsection (a) of this section’’ for ‘‘(a)(2), above’’, and
‘‘rates made by the Copyright Royalty Tribunal or the
Librarian of Congress’’ for ‘‘rates made by the Tribu-
nal’’.

Subsec. (c). Pub. L. 103–198, § 2(d)(4), substituted ‘‘Li-
brarian of Congress’’ for ‘‘Tribunal’’.

Subsec. (d). Pub. L. 103–198, § 2(d)(5), substituted ‘‘Li-
brarian of Congress’’ for ‘‘Chairman of the Tribunal’’
and ‘‘a determination’’ for ‘‘determination by the Tri-
bunal’’.

Subsec. (e). Pub. L. 103–198, § 2(d)(6), struck out sub-
sec. (e) which read as follows: ‘‘All proceedings under
this chapter shall be initiated without delay following
publication of the notice specified in this section, and
the Tribunal shall render its final decision in any such
proceeding within one year from the date of such publi-
cation.’’

1992—Subsec. (d). Pub. L. 102–563 inserted ‘‘or (4)’’
after ‘‘803(b)(3)’’ and substituted ‘‘119, or 1007’’ for ‘‘or
119’’.

1990—Subsec. (a)(2)(C)(i). Pub. L. 101–318 substituted
‘‘section 116’’ for ‘‘section 115’’.

1988—Subsec. (a)(2)(C). Pub. L. 100–568 amended sub-
par. (C) generally. Prior to amendment, subpar. (C)
read as follows: ‘‘In proceedings under section 801(b)(1)
concerning the adjustment of royalty rates under sec-
tion 116, such petition may be filed in 1990 and in each
subsequent tenth calendar year.’’

Subsec. (d). Pub. L. 100–667 substituted ‘‘section 111,
116, or 119’’ for ‘‘sections 111 or 116’’.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104–39 effective 3 months after
Nov. 1, 1995, see section 6 of Pub. L. 104–39, set out as
a note under section 101 of this title.

EFFECTIVE DATE OF 1990 AMENDMENT

Section 3(e)(2) of Pub. L. 101–318 provided that: ‘‘The
amendment made by subsection (c) [amending this sec-
tion] shall be effective as of October 31, 1988.’’

EFFECTIVE DATE OF 1988 AMENDMENTS

Amendment by Pub. L. 100–667 effective Jan. 1, 1989,
see section 206 of Pub. L. 100–667, set out as an Effective
Date note under section 119 of this title.

Amendment by Pub. L. 100–568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100–568,
set out as a note under section 101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 112, 114, 115, 802
of this title.

[§ 804. Renumbered § 803]

[§§ 805 to 810. Repealed. Pub. L. 103�198, § 2(e),
Dec. 17, 1993, 107 Stat. 2308]

Section 805, Pub. L. 94–553, title I, § 101, Oct. 19, 1976,
90 Stat. 2598, related to staff of Copyright Royalty Tri-
bunal.

Section 806, Pub. L. 94–553, title I, § 101, Oct. 19, 1976,
90 Stat. 2598, related to administrative support of Tri-
bunal.

Section 807, Pub. L. 94–553, title I, § 101, Oct. 19, 1976,
90 Stat. 2598, related to deduction of costs of proceed-
ings involving distribution of royalty fees.

Section 808, Pub. L. 94–553, title I, § 101, Oct. 19, 1976,
90 Stat. 2598, related to reporting requirements of the
Tribunal.

Section 809, Pub. L. 94–553, title I, § 101, Oct. 19, 1976,
90 Stat. 2598, related to effective date of final deter-
minations of Tribunal.

Section 810, Pub. L. 94–553, title I, § 101, Oct. 19, 1976,
90 Stat. 2598, related to judicial review of final deci-
sions of Tribunal.

CHAPTER 9�PROTECTION OF
SEMICONDUCTOR CHIP PRODUCTS

Sec.
901. Definitions.
902. Subject matter of protection.
903. Ownership, transfer, licensing, and recor-

dation.
904. Duration of protection.
905. Exclusive rights in mask works.
906. Limitation on exclusive rights: reverse engi-

neering; first sale.
907. Limitation on exclusive rights: innocent in-

fringement.
908. Registration of claims of protection.
909. Mask work notice.
910. Enforcement of exclusive rights.
911. Civil actions.
912. Relation to other laws.
913. Transitional provisions.
914. International transitional provisions.

AMENDMENTS

2002—Pub. L. 107–273, div. C, title III, § 13210(11), Nov.
2, 2002, 116 Stat. 1910, substituted ‘‘licensing’’ for ‘‘licen-
sure’’ in item 903.

1997—Pub. L. 105–80, § 12(a)(21), Nov. 13, 1997, 111 Stat.
1535, substituted ‘‘Ownership, transfer, licensure, and
recordation’’ for ‘‘Ownership and transfer’’ in item 903.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in section 109 of this title;
title 11 section 101; title 19 section 1337; title 28 sections
1338, 1498.

§ 901. Definitions

(a) As used in this chapter—
(1) a ‘‘semiconductor chip product’’ is the

final or intermediate form of any product—
(A) having two or more layers of metallic,

insulating, or semiconductor material, de-
posited or otherwise placed on, or etched
away or otherwise removed from, a piece of
semiconductor material in accordance with
a predetermined pattern; and

(B) intended to perform electronic cir-
cuitry functions;

(2) a ‘‘mask work’’ is a series of related im-
ages, however fixed or encoded—

(A) having or representing the predeter-
mined, three-dimensional pattern of metal-
lic, insulating, or semiconductor material
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present or removed from the layers of a
semiconductor chip product; and

(B) in which series the relation of the im-
ages to one another is that each image has
the pattern of the surface of one form of the
semiconductor chip product;

(3) a mask work is ‘‘fixed’’ in a semiconduc-
tor chip product when its embodiment in the
product is sufficiently permanent or stable to
permit the mask work to be perceived or re-
produced from the product for a period of more
than transitory duration;

(4) to ‘‘distribute’’ means to sell, or to lease,
bail, or otherwise transfer, or to offer to sell,
lease, bail, or otherwise transfer;

(5) to ‘‘commercially exploit’’ a mask work
is to distribute to the public for commercial
purposes a semiconductor chip product em-
bodying the mask work; except that such term
includes an offer to sell or transfer a semi-
conductor chip product only when the offer is
in writing and occurs after the mask work is
fixed in the semiconductor chip product;

(6) the ‘‘owner’’ of a mask work is the person
who created the mask work, the legal rep-
resentative of that person if that person is de-
ceased or under a legal incapacity, or a party
to whom all the rights under this chapter of
such person or representative are transferred
in accordance with section 903(b); except that,
in the case of a work made within the scope of
a person’s employment, the owner is the em-
ployer for whom the person created the mask
work or a party to whom all the rights under
this chapter of the employer are transferred in
accordance with section 903(b);

(7) an ‘‘innocent purchaser’’ is a person who
purchases a semiconductor chip product in
good faith and without having notice of pro-
tection with respect to the semiconductor chip
product;

(8) having ‘‘notice of protection’’ means hav-
ing actual knowledge that, or reasonable
grounds to believe that, a mask work is pro-
tected under this chapter; and

(9) an ‘‘infringing semiconductor chip prod-
uct’’ is a semiconductor chip product which is
made, imported, or distributed in violation of
the exclusive rights of the owner of a mask
work under this chapter.

(b) For purposes of this chapter, the distribu-
tion or importation of a product incorporating a
semiconductor chip product as a part thereof is
a distribution or importation of that semi-
conductor chip product.

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3347.)

AUTHORIZATION OF APPROPRIATIONS

Section 304 of title III of Pub. L. 98–620 provided that:
‘‘There are authorized to be appropriated such sums as
may be necessary to carry out the purposes of this title
and the amendments made by this title [enacting this
chapter].’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in title 11 section 101.

§ 902. Subject matter of protection

(a)(1) Subject to the provisions of subsection
(b), a mask work fixed in a semiconductor chip

product, by or under the authority of the owner
of the mask work, is eligible for protection
under this chapter if—

(A) on the date on which the mask work is
registered under section 908, or is first com-
mercially exploited anywhere in the world,
whichever occurs first, the owner of the mask
work is (i) a national or domiciliary of the
United States, (ii) a national, domiciliary, or
sovereign authority of a foreign nation that is
a party to a treaty affording protection to
mask works to which the United States is also
a party, or (iii) a stateless person, wherever
that person may be domiciled;

(B) the mask work is first commercially ex-
ploited in the United States; or

(C) the mask work comes within the scope of
a Presidential proclamation issued under para-
graph (2).

(2) Whenever the President finds that a foreign
nation extends, to mask works of owners who
are nationals or domiciliaries of the United
States protection (A) on substantially the same
basis as that on which the foreign nation ex-
tends protection to mask works of its own na-
tionals and domiciliaries and mask works first
commercially exploited in that nation, or (B) on
substantially the same basis as provided in this
chapter, the President may by proclamation ex-
tend protection under this chapter to mask
works (i) of owners who are, on the date on
which the mask works are registered under sec-
tion 908, or the date on which the mask works
are first commercially exploited anywhere in
the world, whichever occurs first, nationals,
domiciliaries, or sovereign authorities of that
nation, or (ii) which are first commercially ex-
ploited in that nation. The President may re-
vise, suspend, or revoke any such proclamation
or impose any conditions or limitations on pro-
tection extended under any such proclamation.

(b) Protection under this chapter shall not be
available for a mask work that—

(1) is not original; or
(2) consists of designs that are staple, com-

monplace, or familiar in the semiconductor in-
dustry, or variations of such designs, com-
bined in a way that, considered as a whole, is
not original.

(c) In no case does protection under this chap-
ter for a mask work extend to any idea, proce-
dure, process, system, method of operation, con-
cept, principle, or discovery, regardless of the
form in which it is described, explained, illus-
trated, or embodied in such work.

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3348; amended Pub. L. 100–159, § 3, Nov. 9,
1987, 101 Stat. 900.)

AMENDMENTS

1987—Subsec. (a)(2). Pub. L. 100–159 inserted provision
at end permitting the President to revise, suspend, or
revoke any such proclamation or impose any condi-
tions or limitations on protection extended under any
such proclamation.

EX. ORD. NO. 12504. PROTECTION OF SEMICONDUCTOR CHIP
PRODUCTS

Ex. Ord. No. 12504, Jan. 31, 1985, 50 F.R. 4849, provided:
By the authority vested in me as President by the

Constitution and laws of the United States of America,



Page 177 TITLE 17—COPYRIGHTS § 906

including the Semiconductor Chip Protection Act of
1984 (17 U.S.C. 901 et seq.) and in order to provide for the
orderly implementation of that Act, it is hereby or-
dered that, subject to the authority of the Director of
the Office of Management and Budget under Executive
Order No. 11030, as amended [44 U.S.C. 1505 note], re-
quests for issuance by the President of a proclamation
extending the protection of Chapter 9 of title 17 of the
United States Code against unauthorized duplication of
semiconductor chip products to foreign nationals,
domiciliaries, and sovereign authorities shall be pre-
sented to the President through the Secretary of Com-
merce in accordance with such regulations as the Sec-
retary may, after consultation with the Secretary of
State, prescribe and cause to be published in the Fed-
eral Register.

RONALD REAGAN.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 914 of this title.

§ 903. Ownership, transfer, licensing, and recor-
dation

(a) The exclusive rights in a mask work sub-
ject to protection under this chapter belong to
the owner of the mask work.

(b) The owner of the exclusive rights in a
mask work may transfer all of those rights, or
license all or less than all of those rights, by any
written instrument signed by such owner or a
duly authorized agent of the owner. Such rights
may be transferred or licensed by operation of
law, may be bequeathed by will, and may pass as
personal property by the applicable laws of in-
testate succession.

(c)(1) Any document pertaining to a mask
work may be recorded in the Copyright Office if
the document filed for recordation bears the ac-
tual signature of the person who executed it, or
if it is accompanied by a sworn or official cer-
tification that it is a true copy of the original,
signed document. The Register of Copyrights
shall, upon receipt of the document and the fee
specified pursuant to section 908(d), record the
document and return it with a certificate of re-
cordation. The recordation of any transfer or li-
cense under this paragraph gives all persons
constructive notice of the facts stated in the re-
corded document concerning the transfer or li-
cense.

(2) In any case in which conflicting transfers
of the exclusive rights in a mask work are made,
the transfer first executed shall be void as
against a subsequent transfer which is made for
a valuable consideration and without notice of
the first transfer, unless the first transfer is re-
corded in accordance with paragraph (1) within
three months after the date on which it is exe-
cuted, but in no case later than the day before
the date of such subsequent transfer.

(d) Mask works prepared by an officer or em-
ployee of the United States Government as part
of that person’s official duties are not protected
under this chapter, but the United States Gov-
ernment is not precluded from receiving and
holding exclusive rights in mask works trans-
ferred to the Government under subsection (b).

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3349.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 901 of this title.

§ 904. Duration of protection

(a) The protection provided for a mask work
under this chapter shall commence on the date
on which the mask work is registered under sec-
tion 908, or the date on which the mask work is
first commercially exploited anywhere in the
world, whichever occurs first.

(b) Subject to subsection (c) and the provisions
of this chapter, the protection provided under
this chapter to a mask work shall end ten years
after the date on which such protection com-
mences under subsection (a).

(c) All terms of protection provided in this
section shall run to the end of the calendar year
in which they would otherwise expire.

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3349.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 910, 914 of this
title.

§ 905. Exclusive rights in mask works

The owner of a mask work provided protection
under this chapter has the exclusive rights to do
and to authorize any of the following:

(1) to reproduce the mask work by optical,
electronic, or any other means;

(2) to import or distribute a semiconductor
chip product in which the mask work is em-
bodied; and

(3) to induce or knowingly to cause another
person to do any of the acts described in para-
graphs (1) and (2).

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3350.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 906, 910 of this
title.

§ 906. Limitation on exclusive rights: reverse en-
gineering; first sale

(a) Notwithstanding the provisions of section
905, it is not an infringement of the exclusive
rights of the owner of a mask work for—

(1) a person to reproduce the mask work
solely for the purpose of teaching, analyzing,
or evaluating the concepts or techniques em-
bodied in the mask work or the circuitry,
logic flow, or organization of components used
in the mask work; or

(2) a person who performs the analysis or
evaluation described in paragraph (1) to incor-
porate the results of such conduct in an origi-
nal mask work which is made to be distrib-
uted.

(b) Notwithstanding the provisions of section
905(2), the owner of a particular semiconductor
chip product made by the owner of the mask
work, or by any person authorized by the owner
of the mask work, may import, distribute, or
otherwise dispose of or use, but not reproduce,
that particular semiconductor chip product
without the authority of the owner of the mask
work.

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3350.)
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§ 907. Limitation on exclusive rights: innocent in-
fringement

(a) Notwithstanding any other provision of
this chapter, an innocent purchaser of an in-
fringing semiconductor chip product—

(1) shall incur no liability under this chapter
with respect to the importation or distribu-
tion of units of the infringing semiconductor
chip product that occurs before the innocent
purchaser has notice of protection with re-
spect to the mask work embodied in the semi-
conductor chip product; and

(2) shall be liable only for a reasonable roy-
alty on each unit of the infringing semi-
conductor chip product that the innocent pur-
chaser imports or distributes after having no-
tice of protection with respect to the mask
work embodied in the semiconductor chip
product.

(b) The amount of the royalty referred to in
subsection (a)(2) shall be determined by the
court in a civil action for infringement unless
the parties resolve the issue by voluntary nego-
tiation, mediation, or binding arbitration.

(c) The immunity of an innocent purchaser
from liability referred to in subsection (a)(1) and
the limitation of remedies with respect to an in-
nocent purchaser referred to in subsection (a)(2)
shall extend to any person who directly or indi-
rectly purchases an infringing semiconductor
chip product from an innocent purchaser.

(d) The provisions of subsections (a), (b), and
(c) apply only with respect to those units of an
infringing semiconductor chip product that an
innocent purchaser purchased before having no-
tice of protection with respect to the mask work
embodied in the semiconductor chip product.

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3350.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 913 of this title.

§ 908. Registration of claims of protection

(a) The owner of a mask work may apply to
the Register of Copyrights for registration of a
claim of protection in a mask work. Protection
of a mask work under this chapter shall termi-
nate if application for registration of a claim of
protection in the mask work is not made as pro-
vided in this chapter within two years after the
date on which the mask work is first commer-
cially exploited anywhere in the world.

(b) The Register of Copyrights shall be respon-
sible for all administrative functions and duties
under this chapter. Except for section 708, the
provisions of chapter 7 of this title relating to
the general responsibilities, organization, regu-
latory authority, actions, records, and publica-
tions of the Copyright Office shall apply to this
chapter, except that the Register of Copyrights
may make such changes as may be necessary in
applying those provisions to this chapter.

(c) The application for registration of a mask
work shall be made on a form prescribed by the
Register of Copyrights. Such form may require
any information regarded by the Register as
bearing upon the preparation or identification of
the mask work, the existence or duration of pro-

tection of the mask work under this chapter, or
ownership of the mask work. The application
shall be accompanied by the fee set pursuant to
subsection (d) and the identifying material spec-
ified pursuant to such subsection.

(d) The Register of Copyrights shall by regula-
tion set reasonable fees for the filing of applica-
tions to register claims of protection in mask
works under this chapter, and for other services
relating to the administration of this chapter or
the rights under this chapter, taking into con-
sideration the cost of providing those services,
the benefits of a public record, and statutory fee
schedules under this title. The Register shall
also specify the identifying material to be de-
posited in connection with the claim for reg-
istration.

(e) If the Register of Copyrights, after examin-
ing an application for registration, determines,
in accordance with the provisions of this chap-
ter, that the application relates to a mask work
which is entitled to protection under this chap-
ter, then the Register shall register the claim of
protection and issue to the applicant a certifi-
cate of registration of the claim of protection
under the seal of the Copyright Office. The effec-
tive date of registration of a claim of protection
shall be the date on which an application, de-
posit of identifying material, and fee, which are
determined by the Register of Copyrights or by
a court of competent jurisdiction to be accept-
able for registration of the claim, have all been
received in the Copyright Office.

(f) In any action for infringement under this
chapter, the certificate of registration of a mask
work shall constitute prima facie evidence (1) of
the facts stated in the certificate, and (2) that
the applicant issued the certificate has met the
requirements of this chapter, and the regula-
tions issued under this chapter, with respect to
the registration of claims.

(g) Any applicant for registration under this
section who is dissatisfied with the refusal of
the Register of Copyrights to issue a certificate
of registration under this section may seek judi-
cial review of that refusal by bringing an action
for such review in an appropriate United States
district court not later than sixty days after the
refusal. The provisions of chapter 7 of title 5
shall apply to such judicial review. The failure
of the Register of Copyrights to issue a certifi-
cate of registration within four months after an
application for registration is filed shall be
deemed to be a refusal to issue a certificate of
registration for purposes of this subsection and
section 910(b)(2), except that, upon a showing of
good cause, the district court may shorten such
four-month period.

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3351.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 902, 903, 904, 910,
912, 913 of this title.

§ 909. Mask work notice

(a) The owner of a mask work provided protec-
tion under this chapter may affix notice to the
mask work, and to masks and semiconductor
chip products embodying the mask work, in
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such manner and location as to give reasonable
notice of such protection. The Register of Copy-
rights shall prescribe by regulation, as exam-
ples, specific methods of affixation and positions
of notice for purposes of this section, but these
specifications shall not be considered exhaus-
tive. The affixation of such notice is not a condi-
tion of protection under this chapter, but shall
constitute prima facie evidence of notice of pro-
tection.

(b) The notice referred to in subsection (a)
shall consist of—

(1) the words ‘‘mask work’’, the symbol *M*,
or the symbol M (the letter M in a circle); and

(2) the name of the owner or owners of the
mask work or an abbreviation by which the
name is recognized or is generally known.

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3352; amended Pub. L. 105–80, § 12(a)(22),
Nov. 13, 1997, 111 Stat. 1535.)

AMENDMENTS

1997—Subsec. (b)(1). Pub. L. 105–80 substituted ‘‘ ‘mask
work’, the symbol’’ for ‘‘ ‘mask force’, the sumbol’’.

§ 910. Enforcement of exclusive rights

(a) Except as otherwise provided in this chap-
ter, any person who violates any of the exclusive
rights of the owner of a mask work under this
chapter, by conduct in or affecting commerce,
shall be liable as an infringer of such rights. As
used in this subsection, the term ‘‘any person’’
includes any State, any instrumentality of a
State, and any officer or employee of a State or
instrumentality of a State acting in his or her
official capacity. Any State, and any such in-
strumentality, officer, or employee, shall be
subject to the provisions of this chapter in the
same manner and to the same extent as any
nongovernmental entity.

(b)(1) The owner of a mask work protected
under this chapter, or the exclusive licensee of
all rights under this chapter with respect to the
mask work, shall, after a certificate of registra-
tion of a claim of protection in that mask work
has been issued under section 908, be entitled to
institute a civil action for any infringement
with respect to the mask work which is commit-
ted after the commencement of protection of the
mask work under section 904(a).

(2) In any case in which an application for reg-
istration of a claim of protection in a mask
work and the required deposit of identifying ma-
terial and fee have been received in the Copy-
right Office in proper form and registration of
the mask work has been refused, the applicant is
entitled to institute a civil action for infringe-
ment under this chapter with respect to the
mask work if notice of the action, together with
a copy of the complaint, is served on the Reg-
ister of Copyrights, in accordance with the Fed-
eral Rules of Civil Procedure. The Register may,
at his or her option, become a party to the ac-
tion with respect to the issue of whether the
claim of protection is eligible for registration by
entering an appearance within sixty days after
such service, but the failure of the Register to
become a party to the action shall not deprive
the court of jurisdiction to determine that issue.

(c)(1) The Secretary of the Treasury and the
United States Postal Service shall separately or

jointly issue regulations for the enforcement of
the rights set forth in section 905 with respect to
importation. These regulations may require, as
a condition for the exclusion of articles from the
United States, that the person seeking exclusion
take any one or more of the following actions:

(A) Obtain a court order enjoining, or an
order of the International Trade Commission
under section 337 of the Tariff Act of 1930 ex-
cluding, importation of the articles.

(B) Furnish proof that the mask work in-
volved is protected under this chapter and
that the importation of the articles would in-
fringe the rights in the mask work under this
chapter.

(C) Post a surety bond for any injury that
may result if the detention or exclusion of the
articles proves to be unjustified.

(2) Articles imported in violation of the rights
set forth in section 905 are subject to seizure and
forfeiture in the same manner as property im-
ported in violation of the customs laws. Any
such forfeited articles shall be destroyed as di-
rected by the Secretary of the Treasury or the
court, as the case may be, except that the arti-
cles may be returned to the country of export
whenever it is shown to the satisfaction of the
Secretary of the Treasury that the importer had
no reasonable grounds for believing that his or
her acts constituted a violation of the law.

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3352; amended Pub. L. 101–553, § 2(b)(1),
Nov. 15, 1990, 104 Stat. 2750; Pub. L. 105–80,
§ 12(a)(23), Nov. 13, 1997, 111 Stat. 1535.)

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subsec. (b)(2), are set out in the Appendix to Title 28,
Judiciary and Judicial Procedure.

Section 337 of the Tariff Act of 1930, referred to in
subsec. (c)(1)(A), is classified to section 1337 of Title 19,
Customs Duties.

The customs laws, referred to in subsec. (c)(2), are
classified generally to Title 19.

AMENDMENTS

1997—Subsec. (a). Pub. L. 105–80 substituted ‘‘As used’’
for ‘‘as used’’ in second sentence.

1990—Subsec. (a). Pub. L. 101–553 inserted sentences at
end defining ‘‘any person’’ and providing that any
State and any instrumentality, officer, or employee be
subject to the provisions of this chapter in the same
manner and to the same extent as any nongovern-
mental entity.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101–553 effective with respect
to violations that occur on or after Nov. 15, 1990, see
section 3 of Pub. L. 101–553, set out as a note under sec-
tion 501 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 908, 911, 913 of
this title.

§ 911. Civil actions

(a) Any court having jurisdiction of a civil ac-
tion arising under this chapter may grant tem-
porary restraining orders, preliminary injunc-
tions, and permanent injunctions on such terms
as the court may deem reasonable to prevent or
restrain infringement of the exclusive rights in
a mask work under this chapter.
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(b) Upon finding an infringer liable, to a per-
son entitled under section 910(b)(1) to institute a
civil action, for an infringement of any exclu-
sive right under this chapter, the court shall
award such person actual damages suffered by
the person as a result of the infringement. The
court shall also award such person the infring-
er’s profits that are attributable to the infringe-
ment and are not taken into account in comput-
ing the award of actual damages. In establishing
the infringer’s profits, such person is required to
present proof only of the infringer’s gross reve-
nue, and the infringer is required to prove his or
her deductible expenses and the elements of
profit attributable to factors other than the
mask work.

(c) At any time before final judgment is ren-
dered, a person entitled to institute a civil ac-
tion for infringement may elect, instead of ac-
tual damages and profits as provided by sub-
section (b), an award of statutory damages for
all infringements involved in the action, with
respect to any one mask work for which any one
infringer is liable individually, or for which any
two or more infringers are liable jointly and sev-
erally, in an amount not more than $250,000 as
the court considers just.

(d) An action for infringement under this
chapter shall be barred unless the action is com-
menced within three years after the claim ac-
crues.

(e)(1) At any time while an action for infringe-
ment of the exclusive rights in a mask work
under this chapter is pending, the court may
order the impounding, on such terms as it may
deem reasonable, of all semiconductor chip
products, and any drawings, tapes, masks, or
other products by means of which such products
may be reproduced, that are claimed to have
been made, imported, or used in violation of
those exclusive rights. Insofar as practicable,
applications for orders under this paragraph
shall be heard and determined in the same man-
ner as an application for a temporary restrain-
ing order or preliminary injunction.

(2) As part of a final judgment or decree, the
court may order the destruction or other dis-
position of any infringing semiconductor chip
products, and any masks, tapes, or other articles
by means of which such products may be repro-
duced.

(f) In any civil action arising under this chap-
ter, the court in its discretion may allow the re-
covery of full costs, including reasonable attor-
neys’ fees, to the prevailing party.

(g)(1) Any State, any instrumentality of a
State, and any officer or employee of a State or
instrumentality of a State acting in his or her
official capacity, shall not be immune, under the
Eleventh Amendment of the Constitution of the
United States or under any other doctrine of
sovereign immunity, from suit in Federal court
by any person, including any governmental or
nongovernmental entity, for a violation of any
of the exclusive rights of the owner of a mask
work under this chapter, or for any other viola-
tion under this chapter.

(2) In a suit described in paragraph (1) for a
violation described in that paragraph, remedies
(including remedies both at law and in equity)
are available for the violation to the same ex-

tent as such remedies are available for such a
violation in a suit against any public or private
entity other than a State, instrumentality of a
State, or officer or employee of a State acting in
his or her official capacity. Such remedies in-
clude actual damages and profits under sub-
section (b), statutory damages under subsection
(c), impounding and disposition of infringing ar-
ticles under subsection (e), and costs and attor-
ney’s fees under subsection (f).

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3353; amended Pub. L. 101–553, § 2(b)(2),
Nov. 15, 1990, 104 Stat. 2750.)

AMENDMENTS

1990—Subsec. (g). Pub. L. 101–553 added subsec. (g).

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101–553 effective with respect
to violations that occur on or after Nov. 15, 1990, see
section 3 of Pub. L. 101–553, set out as a note under sec-
tion 501 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 913 of this title.

§ 912. Relation to other laws

(a) Nothing in this chapter shall affect any
right or remedy held by any person under chap-
ters 1 through 8 or 10 of this title, or under title
35.

(b) Except as provided in section 908(b) of this
title, references to ‘‘this title’’ or ‘‘title 17’’ in
chapters 1 through 8 or 10 of this title shall be
deemed not to apply to this chapter.

(c) The provisions of this chapter shall pre-
empt the laws of any State to the extent those
laws provide any rights or remedies with respect
to a mask work which are equivalent to those
rights or remedies provided by this chapter, ex-
cept that such preemption shall be effective
only with respect to actions filed on or after
January 1, 1986.

(d) Notwithstanding subsection (c), nothing in
this chapter shall detract from any rights of a
mask work owner, whether under Federal law
(exclusive of this chapter) or under the common
law or the statutes of a State, heretofore or
hereafter declared or enacted, with respect to
any mask work first commercially exploited be-
fore July 1, 1983.

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3354; amended Pub. L. 100–702, title X,
§ 1020(b), Nov. 19, 1988, 102 Stat. 4672; Pub. L.
102–563, § 3(c), Oct. 28, 1992, 106 Stat. 4248.)

AMENDMENTS

1992—Subsecs. (a), (b). Pub. L. 102–563 inserted ‘‘or 10’’
after ‘‘8’’.

1988—Subsecs. (d), (e). Pub. L. 100–702 redesignated
subsec. (e) as (d) and struck out former subsec. (d)
which read as follows: ‘‘The provisions of sections 1338,
1400(a), and 1498(b) and (c) of title 28 shall apply with
respect to exclusive rights in mask works under this
chapter.’’

§ 913. Transitional provisions

(a) No application for registration under sec-
tion 908 may be filed, and no civil action under
section 910 or other enforcement proceeding
under this chapter may be instituted, until sixty
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days after the date of the enactment of this
chapter.

(b) No monetary relief under section 911 may
be granted with respect to any conduct that oc-
curred before the date of the enactment of this
chapter, except as provided in subsection (d).

(c) Subject to subsection (a), the provisions of
this chapter apply to all mask works that are
first commercially exploited or are registered
under this chapter, or both, on or after the date
of the enactment of this chapter.

(d)(1) Subject to subsection (a), protection is
available under this chapter to any mask work
that was first commercially exploited on or
after July 1, 1983, and before the date of the en-
actment of this chapter, if a claim of protection
in the mask work is registered in the Copyright
Office before July 1, 1985, under section 908.

(2) In the case of any mask work described in
paragraph (1) that is provided protection under
this chapter, infringing semiconductor chip
product units manufactured before the date of
the enactment of this chapter may, without li-
ability under sections 910 and 911, be imported
into or distributed in the United States, or both,
until two years after the date of registration of
the mask work under section 908, but only if the
importer or distributor, as the case may be, first
pays or offers to pay the reasonable royalty re-
ferred to in section 907(a)(2) to the mask work
owner, on all such units imported or distributed,
or both, after the date of the enactment of this
chapter.

(3) In the event that a person imports or dis-
tributes infringing semiconductor chip product
units described in paragraph (2) of this sub-
section without first paying or offering to pay
the reasonable royalty specified in such para-
graph, or if the person refuses or fails to make
such payment, the mask work owner shall be en-
titled to the relief provided in sections 910 and
911.

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3354.)

REFERENCES IN TEXT

The date of enactment of this chapter, referred to in
text, is the date of enactment of Pub. L. 98–620, which
was approved Nov. 8, 1984.

§ 914. International transitional provisions

(a) Notwithstanding the conditions set forth in
subparagraphs (A) and (C) of section 902(a)(1)
with respect to the availability of protection
under this chapter to nationals, domiciliaries,
and sovereign authorities of a foreign nation,
the Secretary of Commerce may, upon the peti-
tion of any person, or upon the Secretary’s own
motion, issue an order extending protection
under this chapter to such foreign nationals,
domiciliaries, and sovereign authorities if the
Secretary finds—

(1) that the foreign nation is making good
faith efforts and reasonable progress toward—

(A) entering into a treaty described in sec-
tion 902(a)(1)(A); or

(B) enacting or implementing legislation
that would be in compliance with subpara-
graph (A) or (B) of section 902(a)(2); and

(2) that the nationals, domiciliaries, and
sovereign authorities of the foreign nation,

and persons controlled by them, are not en-
gaged in the misappropriation, or unauthor-
ized distribution or commercial exploitation,
of mask works; and

(3) that issuing the order would promote the
purposes of this chapter and international
comity with respect to the protection of mask
works.

(b) While an order under subsection (a) is in ef-
fect with respect to a foreign nation, no applica-
tion for registration of a claim for protection in
a mask work under this chapter may be denied
solely because the owner of the mask work is a
national, domiciliary, or sovereign authority of
that foreign nation, or solely because the mask
work was first commercially exploited in that
foreign nation.

(c) Any order issued by the Secretary of Com-
merce under subsection (a) shall be effective for
such period as the Secretary designates in the
order, except that no such order may be effec-
tive after the date on which the authority of the
Secretary of Commerce terminates under sub-
section (e). The effective date of any such order
shall also be designated in the order. In the case
of an order issued upon the petition of a person,
such effective date may be no earlier than the
date on which the Secretary receives such peti-
tion.

(d)(1) Any order issued under this section shall
terminate if—

(A) the Secretary of Commerce finds that
any of the conditions set forth in paragraphs
(1), (2), and (3) of subsection (a) no longer
exist; or

(B) mask works of nationals, domiciliaries,
and sovereign authorities of that foreign na-
tion or mask works first commercially ex-
ploited in that foreign nation become eligible
for protection under subparagraph (A) or (C) of
section 902(a)(1).

(2) Upon the termination or expiration of an
order issued under this section, registrations of
claims of protection in mask works made pursu-
ant to that order shall remain valid for the pe-
riod specified in section 904.

(e) The authority of the Secretary of Com-
merce under this section shall commence on the
date of the enactment of this chapter, and shall
terminate on July 1, 1995.

(f)(1) The Secretary of Commerce shall
promptly notify the Register of Copyrights and
the Committees on the Judiciary of the Senate
and the House of Representatives of the issuance
or termination of any order under this section,
together with a statement of the reasons for
such action. The Secretary shall also publish
such notification and statement of reasons in
the Federal Register.

(2) Two years after the date of the enactment
of this chapter, the Secretary of Commerce, in
consultation with the Register of Copyrights,
shall transmit to the Committees on the Judici-
ary of the Senate and the House of Representa-
tives a report on the actions taken under this
section and on the current status of inter-
national recognition of mask work protection.
The report shall include such recommendations
for modifications of the protection accorded
under this chapter to mask works owned by na-
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tionals, domiciliaries, or sovereign authorities
of foreign nations as the Secretary, in consulta-
tion with the Register of Copyrights, considers
would promote the purposes of this chapter and
international comity with respect to mask work
protection. Not later than July 1, 1994, the Sec-
retary of Commerce, in consultation with the
Register of Copyrights, shall transmit to the
Committees on the Judiciary of the Senate and
the House of Representatives a report updating
the matters contained in the report transmitted
under the preceding sentence.

(Added Pub. L. 98–620, title III, § 302, Nov. 8, 1984,
98 Stat. 3355; amended Pub. L. 100–159, §§ 2, 4,
Nov. 9, 1987, 101 Stat. 899, 900; Pub. L. 102–64, §§ 3,
4, June 28, 1991, 105 Stat. 320, 321.)

REFERENCES IN TEXT

The date of enactment of this chapter, referred to in
subsecs. (e) and (f)(2), is the date of enactment of Pub.
L. 98–620, which was approved Nov. 8, 1984.

AMENDMENTS

1991—Subsec. (a)(1)(B). Pub. L. 102–64, § 3(1), inserted
‘‘or implementing’’ after ‘‘enacting’’.

Subsec. (e). Pub. L. 102–64, § 3(2), substituted ‘‘July 1,
1995’’ for ‘‘July 1, 1991’’.

Subsec. (f)(2). Pub. L. 102–64, § 4, substituted ‘‘July 1,
1994’’ for ‘‘July 1, 1990’’.

1987—Subsec. (e). Pub. L. 100–159, § 2, substituted ‘‘on
July 1, 1991’’ for ‘‘three years after such date of enact-
ment’’.

Subsec. (f)(2). Pub. L. 100–159, § 4, which directed the
amendment of subsec. (f) by inserting at end ‘‘Not later
than July 1, 1990, the Secretary of Commerce, in con-
sultation with the Register of Copyrights, shall trans-
mit to the Committees on the Judiciary of the Senate
and the House of Representatives a report updating the
matters contained in the report transmitted under the
preceding sentence.’’, was executed by inserting new
language at end of par. (2) of subsec. (f) as the probable
intent of Congress.

FINDINGS AND PURPOSES

Section 2 of Pub. L. 102–64 provided that:
‘‘(a) FINDINGS.—The Congress finds that—

‘‘(1) section 914 of title 17, United States Code,
which authorizes the Secretary of Commerce to issue
orders extending interim protection under chapter 9
of title 17, United States Code, to mask works fixed
in semiconductor chip products and originating in
foreign countries that are making good faith efforts
and reasonable progress toward providing protection,
by treaty or legislation, to mask works of United
States nationals, has resulted in substantial and posi-
tive legislative developments in foreign countries re-
garding protection of mask works;

‘‘(2) the Secretary of Commerce has determined
that most of the industrialized countries of the world
are eligible for orders affording interim protection
under section 914 of title 17, United States Code;

‘‘(3) no multilateral treaty recognizing the protec-
tion of mask works has come into force, nor has the
United States become bound by any multilateral
agreement regarding such protection; and

‘‘(4) bilateral and multilateral relationships regard-
ing the protection of mask works should be directed
toward the international protection of mask works in
an effective, consistent, and harmonious manner, and
the existing bilateral authority of the Secretary of
Commerce under chapter 9 of title 17, United States
Code, should be extended to facilitate the continued
development of protection for mask works.
‘‘(b) PURPOSES.—The purposes of this Act [amending

this section and enacting provisions set out as a note
under section 901 of this title] are—

‘‘(1) to extend the period within which the Sec-
retary of Commerce may grant interim protection or-

ders under section 914 of title 17, United States Code,
to continue the incentive for the bilateral and multi-
lateral protection of mask works; and

‘‘(2) to clarify the Secretary’s authority to issue
such interim protection orders.’’
Section 1 of Pub. L. 100–159, as amended by Pub. L.

105–80, § 12(b)(1), Nov. 13, 1997, 111 Stat. 1536, provided
that:

‘‘(a) FINDINGS.—The Congress finds that—
‘‘(1) section 914 of title 17, United States Code,

which authorizes the Secretary of Commerce to issue
orders extending interim protection under chapter 9
of title 17, United States Code, to mask works fixed
in semiconductor chip products and originating in
foreign countries that are making good faith efforts
and reasonable progress toward providing protection,
by treaty or legislation, to mask works of United
States nationals, has resulted in substantial and posi-
tive legislative developments in foreign countries re-
garding protection of mask works;

‘‘(2) the Secretary of Commerce has determined
that most of the industrialized countries of the world
are eligible for orders affording interim protection
under section 914 of title 17, United States Code;

‘‘(3) the World Intellectual Property Organization
has commenced meetings to draft an international
convention regarding the protection of integrated
electronic circuits;

‘‘(4) these bilateral and multilateral developments
are encouraging steps toward improving inter-
national protection of mask works in a consistent
and harmonious manner; and

‘‘(5) it is inherent in section 902 of title 17, United
States Code, that the President has the authority to
revise, suspend, or revoke, as well as issue, proclama-
tions extending mask work protection to nationals,
domiciliaries, and sovereign authorities of other
countries, if conditions warrant.
‘‘(b) PURPOSES.—The purposes of this Act [amending

this section and section 902 of this title] are—
‘‘(1) to extend the period within which the Sec-

retary of Commerce may grant interim protective or-
ders under section 914 of title 17, United States Code,
to continue this incentive for the bilateral and multi-
lateral protection of mask works; and

‘‘(2) to codify the President’s existing authority to
revoke, suspend, or limit the protection extended to
mask works of foreign entities in nations that extend
mask work protection to United States nationals.’’

CHAPTER 10�DIGITAL AUDIO RECORDING
DEVICES AND MEDIA

SUBCHAPTER A—DEFINITIONS
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1001. Definitions.

SUBCHAPTER B—COPYING CONTROLS

1002. Incorporation of copying controls.

SUBCHAPTER C—ROYALTY PAYMENTS

1003. Obligation to make royalty payments.
1004. Royalty payments.
1005. Deposit of royalty payments and deduction of

expenses.
1006. Entitlement to royalty payments.
1007. Procedures for distributing royalty pay-

ments.

SUBCHAPTER D—PROHIBITION ON CERTAIN IN-
FRINGEMENT ACTIONS, REMEDIES, AND ARBI-
TRATION

1008. Prohibition on certain infringement actions.
1009. Civil remedies.
1010. Arbitration of certain disputes.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 802, 912 of this
title.
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SUBCHAPTER A—DEFINITIONS

§ 1001. Definitions

As used in this chapter, the following terms
have the following meanings:

(1) A ‘‘digital audio copied recording’’ is a
reproduction in a digital recording format of a
digital musical recording, whether that repro-
duction is made directly from another digital
musical recording or indirectly from a trans-
mission.

(2) A ‘‘digital audio interface device’’ is any
machine or device that is designed specifically
to communicate digital audio information and
related interface data to a digital audio re-
cording device through a nonprofessional
interface.

(3) A ‘‘digital audio recording device’’ is any
machine or device of a type commonly distrib-
uted to individuals for use by individuals,
whether or not included with or as part of
some other machine or device, the digital re-
cording function of which is designed or mar-
keted for the primary purpose of, and that is
capable of, making a digital audio copied re-
cording for private use, except for—

(A) professional model products, and
(B) dictation machines, answering ma-

chines, and other audio recording equipment
that is designed and marketed primarily for
the creation of sound recordings resulting
from the fixation of nonmusical sounds.

(4)(A) A ‘‘digital audio recording medium’’ is
any material object in a form commonly dis-
tributed for use by individuals, that is pri-
marily marketed or most commonly used by
consumers for the purpose of making digital
audio copied recordings by use of a digital
audio recording device.

(B) Such term does not include any material
object—

(i) that embodies a sound recording at the
time it is first distributed by the importer or
manufacturer; or

(ii) that is primarily marketed and most
commonly used by consumers either for the
purpose of making copies of motion pictures
or other audiovisual works or for the pur-
pose of making copies of nonmusical literary
works, including computer programs or data
bases.

(5)(A) A ‘‘digital musical recording’’ is a ma-
terial object—

(i) in which are fixed, in a digital recording
format, only sounds, and material, state-
ments, or instructions incidental to those
fixed sounds, if any, and

(ii) from which the sounds and material
can be perceived, reproduced, or otherwise
communicated, either directly or with the
aid of a machine or device.

(B) A ‘‘digital musical recording’’ does not
include a material object—

(i) in which the fixed sounds consist en-
tirely of spoken word recordings, or

(ii) in which one or more computer pro-
grams are fixed, except that a digital musi-
cal recording may contain statements or in-
structions constituting the fixed sounds and

incidental material, and statements or in-
structions to be used directly or indirectly
in order to bring about the perception, re-
production, or communication of the fixed
sounds and incidental material.

(C) For purposes of this paragraph—
(i) a ‘‘spoken word recording’’ is a sound

recording in which are fixed only a series of
spoken words, except that the spoken words
may be accompanied by incidental musical
or other sounds, and

(ii) the term ‘‘incidental’’ means related to
and relatively minor by comparison.

(6) ‘‘Distribute’’ means to sell, lease, or as-
sign a product to consumers in the United
States, or to sell, lease, or assign a product in
the United States for ultimate transfer to con-
sumers in the United States.

(7) An ‘‘interested copyright party’’ is—
(A) the owner of the exclusive right under

section 106(1) of this title to reproduce a
sound recording of a musical work that has
been embodied in a digital musical recording
or analog musical recording lawfully made
under this title that has been distributed;

(B) the legal or beneficial owner of, or the
person that controls, the right to reproduce
in a digital musical recording or analog mu-
sical recording a musical work that has been
embodied in a digital musical recording or
analog musical recording lawfully made
under this title that has been distributed;

(C) a featured recording artist who per-
forms on a sound recording that has been
distributed; or

(D) any association or other organization—
(i) representing persons specified in sub-

paragraph (A), (B), or (C), or
(ii) engaged in licensing rights in musi-

cal works to music users on behalf of writ-
ers and publishers.

(8) To ‘‘manufacture’’ means to produce or
assemble a product in the United States. A
‘‘manufacturer’’ is a person who manufac-
tures.

(9) A ‘‘music publisher’’ is a person that is
authorized to license the reproduction of a
particular musical work in a sound recording.

(10) A ‘‘professional model product’’ is an
audio recording device that is designed, manu-
factured, marketed, and intended for use by
recording professionals in the ordinary course
of a lawful business, in accordance with such
requirements as the Secretary of Commerce
shall establish by regulation.

(11) The term ‘‘serial copying’’ means the
duplication in a digital format of a copy-
righted musical work or sound recording from
a digital reproduction of a digital musical re-
cording. The term ‘‘digital reproduction of a
digital musical recording’’ does not include a
digital musical recording as distributed, by
authority of the copyright owner, for ultimate
sale to consumers.

(12) The ‘‘transfer price’’ of a digital audio
recording device or a digital audio recording
medium—

(A) is, subject to subparagraph (B)—
(i) in the case of an imported product,

the actual entered value at United States
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Customs (exclusive of any freight, insur-
ance, and applicable duty), and

(ii) in the case of a domestic product, the
manufacturer’s transfer price (FOB the
manufacturer, and exclusive of any direct
sales taxes or excise taxes incurred in con-
nection with the sale); and

(B) shall, in a case in which the transferor
and transferee are related entities or within
a single entity, not be less than a reasonable
arms-length price under the principles of the
regulations adopted pursuant to section 482
of the Internal Revenue Code of 1986, or any
successor provision to such section.

(13) A ‘‘writer’’ is the composer or lyricist of
a particular musical work.

(Added Pub. L. 102–563, § 2, Oct. 28, 1992, 106 Stat.
4237.)

REFERENCES IN TEXT

Section 482 of the Internal Revenue Code of 1986, re-
ferred to in par. (12)(B), is classified to section 482 of
Title 26, Internal Revenue Code.

EFFECTIVE DATE

Pub. L. 102–563, § 4, Oct. 28, 1992, 106 Stat. 4248, pro-
vided that: ‘‘This Act [see Short Title of 1992 Amend-
ments note set out under section 101 of this title] and
the amendments made by this Act shall take effect on
the date of the enactment of this Act [Oct. 28, 1992].’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1006, 1007 of this
title.

SUBCHAPTER B—COPYING CONTROLS

§ 1002. Incorporation of copying controls

(a) PROHIBITION ON IMPORTATION, MANUFAC-
TURE, AND DISTRIBUTION.—No person shall im-
port, manufacture, or distribute any digital
audio recording device or digital audio interface
device that does not conform to—

(1) the Serial Copy Management System;
(2) a system that has the same functional

characteristics as the Serial Copy Manage-
ment System and requires that copyright and
generation status information be accurately
sent, received, and acted upon between devices
using the system’s method of serial copying
regulation and devices using the Serial Copy
Management System; or

(3) any other system certified by the Sec-
retary of Commerce as prohibiting unauthor-
ized serial copying.

(b) DEVELOPMENT OF VERIFICATION PROCE-
DURE.—The Secretary of Commerce shall estab-
lish a procedure to verify, upon the petition of
an interested party, that a system meets the
standards set forth in subsection (a)(2).

(c) PROHIBITION ON CIRCUMVENTION OF THE SYS-
TEM.—No person shall import, manufacture, or
distribute any device, or offer or perform any
service, the primary purpose or effect of which
is to avoid, bypass, remove, deactivate, or other-
wise circumvent any program or circuit which
implements, in whole or in part, a system de-
scribed in subsection (a).

(d) ENCODING OF INFORMATION ON DIGITAL MUSI-
CAL RECORDINGS.—

(1) PROHIBITION ON ENCODING INACCURATE IN-
FORMATION.—No person shall encode a digital
musical recording of a sound recording with
inaccurate information relating to the cat-
egory code, copyright status, or generation
status of the source material for the record-
ing.

(2) ENCODING OF COPYRIGHT STATUS NOT RE-
QUIRED.—Nothing in this chapter requires any
person engaged in the importation or manu-
facture of digital musical recordings to encode
any such digital musical recording with re-
spect to its copyright status.

(e) INFORMATION ACCOMPANYING TRANSMISSIONS
IN DIGITAL FORMAT.—Any person who transmits
or otherwise communicates to the public any
sound recording in digital format is not required
under this chapter to transmit or otherwise
communicate the information relating to the
copyright status of the sound recording. Any
such person who does transmit or otherwise
communicate such copyright status information
shall transmit or communicate such informa-
tion accurately.

(Added Pub. L. 102–563, § 2, Oct. 28, 1992, 106 Stat.
4240.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 114, 115, 1009,
1010 of this title.

SUBCHAPTER C—ROYALTY PAYMENTS

§ 1003. Obligation to make royalty payments

(a) PROHIBITION ON IMPORTATION AND MANUFAC-
TURE.—No person shall import into and distrib-
ute, or manufacture and distribute, any digital
audio recording device or digital audio recording
medium unless such person records the notice
specified by this section and subsequently depos-
its the statements of account and applicable
royalty payments for such device or medium
specified in section 1004.

(b) FILING OF NOTICE.—The importer or manu-
facturer of any digital audio recording device or
digital audio recording medium, within a prod-
uct category or utilizing a technology with re-
spect to which such manufacturer or importer
has not previously filed a notice under this sub-
section, shall file with the Register of Copy-
rights a notice with respect to such device or
medium, in such form and content as the Reg-
ister shall prescribe by regulation.

(c) FILING OF QUARTERLY AND ANNUAL STATE-
MENTS OF ACCOUNT.—

(1) GENERALLY.—Any importer or manufac-
turer that distributes any digital audio re-
cording device or digital audio recording me-
dium that it manufactured or imported shall
file with the Register of Copyrights, in such
form and content as the Register shall pre-
scribe by regulation, such quarterly and an-
nual statements of account with respect to
such distribution as the Register shall pre-
scribe by regulation.

(2) CERTIFICATION, VERIFICATION, AND CON-
FIDENTIALITY.—Each such statement shall be
certified as accurate by an authorized officer
or principal of the importer or manufacturer.
The Register shall issue regulations to provide
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for the verification and audit of such state-
ments and to protect the confidentiality of the
information contained in such statements.
Such regulations shall provide for the disclo-
sure, in confidence, of such statements to in-
terested copyright parties.

(3) ROYALTY PAYMENTS.—Each such state-
ment shall be accompanied by the royalty
payments specified in section 1004.

(Added Pub. L. 102–563, § 2, Oct. 28, 1992, 106 Stat.
4240.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 801, 802, 1004,
1009, 1010 of this title.

§ 1004. Royalty payments

(a) DIGITAL AUDIO RECORDING DEVICES.—
(1) AMOUNT OF PAYMENT.—The royalty pay-

ment due under section 1003 for each digital
audio recording device imported into and dis-
tributed in the United States, or manufac-
tured and distributed in the United States,
shall be 2 percent of the transfer price. Only
the first person to manufacture and distribute
or import and distribute such device shall be
required to pay the royalty with respect to
such device.

(2) CALCULATION FOR DEVICES DISTRIBUTED
WITH OTHER DEVICES.—With respect to a digital
audio recording device first distributed in
combination with one or more devices, either
as a physically integrated unit or as separate
components, the royalty payment shall be cal-
culated as follows:

(A) If the digital audio recording device
and such other devices are part of a phys-
ically integrated unit, the royalty payment
shall be based on the transfer price of the
unit, but shall be reduced by any royalty
payment made on any digital audio record-
ing device included within the unit that was
not first distributed in combination with the
unit.

(B) If the digital audio recording device is
not part of a physically integrated unit and
substantially similar devices have been dis-
tributed separately at any time during the
preceding 4 calendar quarters, the royalty
payment shall be based on the average trans-
fer price of such devices during those 4 quar-
ters.

(C) If the digital audio recording device is
not part of a physically integrated unit and
substantially similar devices have not been
distributed separately at any time during
the preceding 4 calendar quarters, the roy-
alty payment shall be based on a con-
structed price reflecting the proportional
value of such device to the combination as a
whole.

(3) LIMITS ON ROYALTIES.—Notwithstanding
paragraph (1) or (2), the amount of the royalty
payment for each digital audio recording de-
vice shall not be less than $1 nor more than
the royalty maximum. The royalty maximum
shall be $8 per device, except that in the case
of a physically integrated unit containing
more than 1 digital audio recording device, the
royalty maximum for such unit shall be $12.

During the 6th year after the effective date of
this chapter, and not more than once each
year thereafter, any interested copyright
party may petition the Librarian of Congress
to increase the royalty maximum and, if more
than 20 percent of the royalty payments are at
the relevant royalty maximum, the Librarian
of Congress shall prospectively increase such
royalty maximum with the goal of having no
more than 10 percent of such payments at the
new royalty maximum; however the amount of
any such increase as a percentage of the roy-
alty maximum shall in no event exceed the
percentage increase in the Consumer Price
Index during the period under review.

(b) DIGITAL AUDIO RECORDING MEDIA.—The roy-
alty payment due under section 1003 for each
digital audio recording medium imported into
and distributed in the United States, or manu-
factured and distributed in the United States,
shall be 3 percent of the transfer price. Only the
first person to manufacture and distribute or
import and distribute such medium shall be re-
quired to pay the royalty with respect to such
medium.

(Added Pub. L. 102–563, § 2, Oct. 28, 1992, 106 Stat.
4241; amended Pub. L. 103–198, § 6(b)(1), Dec. 17,
1993, 107 Stat. 2312.)

REFERENCES IN TEXT

The effective date of this chapter, referred to in sub-
sec. (a)(3), is Oct. 28, 1992. See Effective Date note set
out under section 1001 of this title.

AMENDMENTS

1993—Subsec. (a)(3). Pub. L. 103–198 substituted ‘‘Li-
brarian of Congress’’ for ‘‘Copyright Royalty Tribunal’’
after ‘‘may petition the’’ and for ‘‘Tribunal’’ before
‘‘shall prospectively’’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1003, 1009 of this
title.

§ 1005. Deposit of royalty payments and deduc-
tion of expenses

The Register of Copyrights shall receive all
royalty payments deposited under this chapter
and, after deducting the reasonable costs in-
curred by the Copyright Office under this chap-
ter, shall deposit the balance in the Treasury of
the United States as offsetting receipts, in such
manner as the Secretary of the Treasury di-
rects. All funds held by the Secretary of the
Treasury shall be invested in interest-bearing
United States securities for later distribution
with interest under section 1007. The Register
may, in the Register’s discretion, 4 years after
the close of any calendar year, close out the roy-
alty payments account for that calendar year,
and may treat any funds remaining in such ac-
count and any subsequent deposits that would
otherwise be attributable to that calendar year
as attributable to the succeeding calendar year.

(Added Pub. L. 102–563, § 2, Oct. 28, 1992, 106 Stat.
4242; amended Pub. L. 103–198, § 6(b)(2), Dec. 17,
1993, 107 Stat. 2312.)

AMENDMENTS

1993—Pub. L. 103–198 struck out at end ‘‘The Register
shall submit to the Copyright Royalty Tribunal, on a
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monthly basis, a financial statement reporting the
amount of royalties under this chapter that are avail-
able for distribution.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 801, 1006, 1009 of
this title.

§ 1006. Entitlement to royalty payments

(a) INTERESTED COPYRIGHT PARTIES.—The roy-
alty payments deposited pursuant to section
1005 shall, in accordance with the procedures
specified in section 1007, be distributed to any
interested copyright party—

(1) whose musical work or sound recording
has been—

(A) embodied in a digital musical record-
ing or an analog musical recording lawfully
made under this title that has been distrib-
uted, and

(B) distributed in the form of digital musi-
cal recordings or analog musical recordings
or disseminated to the public in trans-
missions, during the period to which such
payments pertain; and

(2) who has filed a claim under section 1007.

(b) ALLOCATION OF ROYALTY PAYMENTS TO
GROUPS.—The royalty payments shall be divided
into 2 funds as follows:

(1) THE SOUND RECORDINGS FUND.—662⁄3 per-
cent of the royalty payments shall be allo-
cated to the Sound Recordings Fund. 25⁄8 per-
cent of the royalty payments allocated to the
Sound Recordings Fund shall be placed in an
escrow account managed by an independent
administrator jointly appointed by the inter-
ested copyright parties described in section
1001(7)(A) and the American Federation of Mu-
sicians (or any successor entity) to be distrib-
uted to nonfeatured musicians (whether or not
members of the American Federation of Musi-
cians or any successor entity) who have per-
formed on sound recordings distributed in the
United States. 13⁄8 percent of the royalty pay-
ments allocated to the Sound Recordings Fund
shall be placed in an escrow account managed
by an independent administrator jointly ap-
pointed by the interested copyright parties de-
scribed in section 1001(7)(A) and the American
Federation of Television and Radio Artists (or
any successor entity) to be distributed to non-
featured vocalists (whether or not members of
the American Federation of Television and
Radio Artists or any successor entity) who
have performed on sound recordings distrib-
uted in the United States. 40 percent of the re-
maining royalty payments in the Sound Re-
cordings Fund shall be distributed to the in-
terested copyright parties described in section
1001(7)(C), and 60 percent of such remaining
royalty payments shall be distributed to the
interested copyright parties described in sec-
tion 1001(7)(A).

(2) THE MUSICAL WORKS FUND.—
(A) 331⁄3 percent of the royalty payments

shall be allocated to the Musical Works
Fund for distribution to interested copyright
parties described in section 1001(7)(B).

(B)(i) Music publishers shall be entitled to
50 percent of the royalty payments allocated
to the Musical Works Fund.

(ii) Writers shall be entitled to the other 50
percent of the royalty payments allocated to
the Musical Works Fund.

(c) ALLOCATION OF ROYALTY PAYMENTS WITHIN
GROUPS.—If all interested copyright parties
within a group specified in subsection (b) do not
agree on a voluntary proposal for the distribu-
tion of the royalty payments within each group,
the Librarian of Congress shall convene a copy-
right arbitration royalty panel which shall, pur-
suant to the procedures specified under section
1007(c), allocate royalty payments under this
section based on the extent to which, during the
relevant period—

(1) for the Sound Recordings Fund, each
sound recording was distributed in the form of
digital musical recordings or analog musical
recordings; and

(2) for the Musical Works Fund, each musi-
cal work was distributed in the form of digital
musical recordings or analog musical record-
ings or disseminated to the public in trans-
missions.

(Added Pub. L. 102–563, § 2, Oct. 28, 1992, 106 Stat.
4242; amended Pub. L. 103–198, § 6(b)(3), Dec. 17,
1993, 107 Stat. 2312; Pub. L. 105–80, § 12(a)(24), Nov.
13, 1997, 111 Stat. 1535.)

AMENDMENTS

1997—Subsec. (b)(1). Pub. L. 105–80 substituted ‘‘Fed-
eration of Television’’ for ‘‘Federation Television’’ be-
fore ‘‘and Radio Artists or any successor entity)’’.

1993—Subsec. (c). Pub. L. 103–198 substituted ‘‘Librar-
ian of Congress shall convene a copyright arbitration
royalty panel which’’ for ‘‘Copyright Royalty Tribu-
nal’’ in introductory provisions.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 802, 1007 of this
title.

§ 1007. Procedures for distributing royalty pay-
ments

(a) FILING OF CLAIMS AND NEGOTIATIONS.—
(1) FILING OF CLAIMS.—During the first 2

months of each calendar year after calendar
year 1992, every interested copyright party
seeking to receive royalty payments to which
such party is entitled under section 1006 shall
file with the Librarian of Congress a claim for
payments collected during the preceding year
in such form and manner as the Librarian of
Congress shall prescribe by regulation.

(2) NEGOTIATIONS.—Notwithstanding any pro-
vision of the antitrust laws, for purposes of
this section interested copyright parties with-
in each group specified in section 1006(b) may
agree among themselves to the proportionate
division of royalty payments, may lump their
claims together and file them jointly or as a
single claim, or may designate a common
agent, including any organization described in
section 1001(7)(D), to negotiate or receive pay-
ment on their behalf; except that no agree-
ment under this subsection may modify the al-
location of royalties specified in section
1006(b).

(b) DISTRIBUTION OF PAYMENTS IN THE ABSENCE
OF A DISPUTE.—After the period established for
the filing of claims under subsection (a), in each



Page 187 TITLE 17—COPYRIGHTS § 1009

year after 1992, the Librarian of Congress shall
determine whether there exists a controversy
concerning the distribution of royalty payments
under section 1006(c). If the Librarian of Con-
gress determines that no such controversy ex-
ists, the Librarian of Congress shall, within 30
days after such determination, authorize the
distribution of the royalty payments as set forth
in the agreements regarding the distribution of
royalty payments entered into pursuant to sub-
section (a), after deducting its reasonable ad-
ministrative costs under this section.

(c) RESOLUTION OF DISPUTES.—If the Librarian
of Congress finds the existence of a controversy,
the Librarian shall, pursuant to chapter 8 of this
title, convene a copyright arbitration royalty
panel to determine the distribution of royalty
payments. During the pendency of such a pro-
ceeding, the Librarian of Congress shall with-
hold from distribution an amount sufficient to
satisfy all claims with respect to which a con-
troversy exists, but shall, to the extent feasible,
authorize the distribution of any amounts that
are not in controversy. The Librarian of Con-
gress shall, before authorizing the distribution
of such royalty payments, deduct the reasonable
administrative costs incurred by the Librarian
under this section.

(Added Pub. L. 102–563, § 2, Oct. 28, 1992, 106 Stat.
4244; amended Pub. L. 103–198, § 6(b)(4), Dec. 17,
1993, 107 Stat. 2312; Pub. L. 105–80, §§ 9, 12(a)(25),
Nov. 13, 1997, 111 Stat. 1534, 1535.)

AMENDMENTS

1997—Subsec. (a)(1). Pub. L. 105–80, § 12(a)(25)(A), sub-
stituted ‘‘calendar year 1992’’ for ‘‘the calendar year in
which this chapter takes effect’’.

Subsec. (b). Pub. L. 105–80, §§ 9, 12(a)(25)(B), sub-
stituted ‘‘After the period established’’ for ‘‘Within 30
days after the period established’’ and ‘‘each year after
1992’’ for ‘‘each year after the year in which this section
takes effect’’.

1993—Subsec. (a)(1). Pub. L. 103–198, § 6(b)(4)(A), sub-
stituted ‘‘Librarian of Congress’’ for ‘‘Copyright Roy-
alty Tribunal’’ before ‘‘a claim for’’ and for ‘‘Tribunal’’
before ‘‘shall prescribe’’.

Subsec. (b). Pub. L. 103–198, § 6(b)(4)(B), substituted
‘‘Librarian of Congress’’ for ‘‘Copyright Royalty Tribu-
nal’’ before ‘‘shall determine whether’’ and for ‘‘Tribu-
nal’’ wherever appearing.

Subsec. (c). Pub. L. 103–198, § 6(b)(4)(C), substituted
first sentence for ‘‘If the Tribunal finds the existence of
a controversy, it shall, pursuant to chapter 8 of this
title, conduct a proceeding to determine the distribu-
tion of royalty payments.’’, substituted ‘‘Librarian of
Congress’’ for ‘‘Tribunal’’ wherever appearing in second
and third sentences, and ‘‘the reasonable administra-
tive costs incurred by the Librarian’’ for ‘‘its reason-
able administrative costs’’ in last sentence.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 801, 803, 1005,
1006 of this title.

SUBCHAPTER D—PROHIBITION ON CERTAIN
INFRINGEMENT ACTIONS, REMEDIES,
AND ARBITRATION

§ 1008. Prohibition on certain infringement ac-
tions

No action may be brought under this title al-
leging infringement of copyright based on the
manufacture, importation, or distribution of a

digital audio recording device, a digital audio
recording medium, an analog recording device,
or an analog recording medium, or based on the
noncommercial use by a consumer of such a de-
vice or medium for making digital musical re-
cordings or analog musical recordings.

(Added Pub. L. 102–563, § 2, Oct. 28, 1992, 106 Stat.
4244.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 115 of this title;
title 19 section 1337.

§ 1009. Civil remedies

(a) CIVIL ACTIONS.—Any interested copyright
party injured by a violation of section 1002 or
1003 may bring a civil action in an appropriate
United States district court against any person
for such violation.

(b) OTHER CIVIL ACTIONS.—Any person injured
by a violation of this chapter may bring a civil
action in an appropriate United States district
court for actual damages incurred as a result of
such violation.

(c) POWERS OF THE COURT.—In an action
brought under subsection (a), the court—

(1) may grant temporary and permanent in-
junctions on such terms as it deems reason-
able to prevent or restrain such violation;

(2) in the case of a violation of section 1002,
or in the case of an injury resulting from a
failure to make royalty payments required by
section 1003, shall award damages under sub-
section (d);

(3) in its discretion may allow the recovery
of costs by or against any party other than the
United States or an officer thereof; and

(4) in its discretion may award a reasonable
attorney’s fee to the prevailing party.

(d) AWARD OF DAMAGES.—
(1) DAMAGES FOR SECTION 1002 OR 1003 VIOLA-

TIONS.—
(A) ACTUAL DAMAGES.—(i) In an action

brought under subsection (a), if the court
finds that a violation of section 1002 or 1003
has occurred, the court shall award to the
complaining party its actual damages if the
complaining party elects such damages at
any time before final judgment is entered.

(ii) In the case of section 1003, actual dam-
ages shall constitute the royalty payments
that should have been paid under section
1004 and deposited under section 1005. In such
a case, the court, in its discretion, may
award an additional amount of not to exceed
50 percent of the actual damages.

(B) STATUTORY DAMAGES FOR SECTION 1002
VIOLATIONS.—

(i) DEVICE.—A complaining party may
recover an award of statutory damages for
each violation of section 1002(a) or (c) in
the sum of not more than $2,500 per device
involved in such violation or per device on
which a service prohibited by section
1002(c) has been performed, as the court
considers just.

(ii) DIGITAL MUSICAL RECORDING.—A com-
plaining party may recover an award of
statutory damages for each violation of
section 1002(d) in the sum of not more than
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$25 per digital musical recording involved
in such violation, as the court considers
just.

(iii) TRANSMISSION.—A complaining
party may recover an award of damages
for each transmission or communication
that violates section 1002(e) in the sum of
not more than $10,000, as the court consid-
ers just.

(2) REPEATED VIOLATIONS.—In any case in
which the court finds that a person has vio-
lated section 1002 or 1003 within 3 years after
a final judgment against that person for an-
other such violation was entered, the court
may increase the award of damages to not
more than double the amounts that would
otherwise be awarded under paragraph (1), as
the court considers just.

(3) INNOCENT VIOLATIONS OF SECTION 1002.—
The court in its discretion may reduce the
total award of damages against a person vio-
lating section 1002 to a sum of not less than
$250 in any case in which the court finds that
the violator was not aware and had no reason
to believe that its acts constituted a violation
of section 1002.

(e) PAYMENT OF DAMAGES.—Any award of dam-
ages under subsection (d) shall be deposited with
the Register pursuant to section 1005 for dis-
tribution to interested copyright parties as
though such funds were royalty payments made
pursuant to section 1003.

(f) IMPOUNDING OF ARTICLES.—At any time
while an action under subsection (a) is pending,
the court may order the impounding, on such
terms as it deems reasonable, of any digital
audio recording device, digital musical record-
ing, or device specified in section 1002(c) that is
in the custody or control of the alleged violator
and that the court has reasonable cause to be-
lieve does not comply with, or was involved in a
violation of, section 1002.

(g) REMEDIAL MODIFICATION AND DESTRUCTION
OF ARTICLES.—In an action brought under sub-
section (a), the court may, as part of a final
judgment or decree finding a violation of section
1002, order the remedial modification or the de-
struction of any digital audio recording device,
digital musical recording, or device specified in
section 1002(c) that—

(1) does not comply with, or was involved in
a violation of, section 1002, and

(2) is in the custody or control of the viola-
tor or has been impounded under subsection
(f).

(Added Pub. L. 102–563, § 2, Oct. 28, 1992, 106 Stat.
4245.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 1010 of this title.

§ 1010. Arbitration of certain disputes

(a) SCOPE OF ARBITRATION.—Before the date of
first distribution in the United States of a digi-
tal audio recording device or a digital audio
interface device, any party manufacturing, im-
porting, or distributing such device, and any in-
terested copyright party may mutually agree to
binding arbitration for the purpose of determin-

ing whether such device is subject to section
1002, or the basis on which royalty payments for
such device are to be made under section 1003.

(b) INITIATION OF ARBITRATION PROCEEDINGS.—
Parties agreeing to such arbitration shall file a
petition with the Librarian of Congress request-
ing the commencement of an arbitration pro-
ceeding. The petition may include the names
and qualifications of potential arbitrators.
Within 2 weeks after receiving such a petition,
the Librarian of Congress shall cause notice to
be published in the Federal Register of the initi-
ation of an arbitration proceeding. Such notice
shall include the names and qualifications of 3
arbitrators chosen by the Librarian of Congress
from a list of available arbitrators obtained
from the American Arbitration Association or
such similar organization as the Librarian of
Congress shall select, and from potential arbi-
trators listed in the parties’ petition. The arbi-
trators selected under this subsection shall con-
stitute an Arbitration Panel.

(c) STAY OF JUDICIAL PROCEEDINGS.—Any civil
action brought under section 1009 against a
party to arbitration under this section shall, on
application of one of the parties to the arbitra-
tion, be stayed until completion of the arbitra-
tion proceeding.

(d) ARBITRATION PROCEEDING.—The Arbitration
Panel shall conduct an arbitration proceeding
with respect to the matter concerned, in accord-
ance with such procedures as it may adopt. The
Panel shall act on the basis of a fully docu-
mented written record. Any party to the arbi-
tration may submit relevant information and
proposals to the Panel. The parties to the pro-
ceeding shall bear the entire cost thereof in such
manner and proportion as the Panel shall direct.

(e) REPORT TO LIBRARIAN OF CONGRESS.—Not
later than 60 days after publication of the notice
under subsection (b) of the initiation of an arbi-
tration proceeding, the Arbitration Panel shall
report to the Librarian of Congress its deter-
mination concerning whether the device con-
cerned is subject to section 1002, or the basis on
which royalty payments for the device are to be
made under section 1003. Such report shall be ac-
companied by the written record, and shall set
forth the facts that the Panel found relevant to
its determination.

(f) ACTION BY THE LIBRARIAN OF CONGRESS.—
Within 60 days after receiving the report of the
Arbitration Panel under subsection (e), the Li-
brarian of Congress shall adopt or reject the de-
termination of the Panel. The Librarian of Con-
gress shall adopt the determination of the Panel
unless the Librarian of Congress finds that the
determination is clearly erroneous. If the Li-
brarian of Congress rejects the determination of
the Panel, the Librarian of Congress shall, be-
fore the end of that 60-day period, and after full
examination of the record created in the arbi-
tration proceeding, issue an order setting forth
the Librarian’s decision and the reasons there-
for. The Librarian of Congress shall cause to be
published in the Federal Register the determina-
tion of the Panel and the decision of the Librar-
ian of Congress under this subsection with re-
spect to the determination (including any order
issued under the preceding sentence).

(g) JUDICIAL REVIEW.—Any decision of the Li-
brarian of Congress under subsection (f) with re-
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spect to a determination of the Arbitration
Panel may be appealed, by a party to the arbi-
tration, to the United States Court of Appeals
for the District of Columbia Circuit, within 30
days after the publication of the decision in the
Federal Register. The pendency of an appeal
under this subsection shall not stay the decision
of the Librarian of Congress. The court shall
have jurisdiction to modify or vacate a decision
of the Librarian of Congress only if it finds, on
the basis of the record before the Librarian of
Congress, that the Arbitration Panel or the Li-
brarian of Congress acted in an arbitrary man-
ner. If the court modifies the decision of the Li-
brarian of Congress, the court shall have juris-
diction to enter its own decision in accordance
with its final judgment. The court may further
vacate the decision of the Librarian of Congress
and remand the case for arbitration proceedings
as provided in this section.

(Added Pub. L. 102–563, § 2, Oct. 28, 1992, 106 Stat.
4246; amended Pub. L. 103–198, § 6(b)(5), Dec. 17,
1993, 107 Stat. 2312.)

AMENDMENTS

1993—Subsec. (b). Pub. L. 103–198, § 6(b)(5)(A), sub-
stituted ‘‘Librarian of Congress’’ for ‘‘Copyright Roy-
alty Tribunal’’ before ‘‘requesting the commencement’’
and for ‘‘Tribunal’’ wherever appearing.

Subsec. (e). Pub. L. 103–198, § 6(b)(5)(B), substituted
‘‘Librarian of Congress’’ for ‘‘Copyright Royalty Tribu-
nal’’ in heading and text.

Subsec. (f). Pub. L. 103–198, § 6(b)(5)(C), substituted
‘‘Librarian of Congress’’ for ‘‘Copyright Royalty Tribu-
nal’’ in heading and before ‘‘shall adopt or reject’’ in
text, substituted ‘‘Librarian of Congress’’ for ‘‘Tribu-
nal’’ wherever appearing, and substituted ‘‘the Librar-
ian’s’’ for ‘‘its’’.

Subsec. (g). Pub. L. 103–198, § 6(b)(5)(D), substituted
‘‘Librarian of Congress’’ for ‘‘Copyright Royalty Tribu-
nal’’ after ‘‘Any decision of the’’, ‘‘decision of the Li-
brarian of Congress’’ for ‘‘Tribunal’s decision’’ in sec-
ond sentence, and ‘‘Librarian of Congress’’ for ‘‘Tribu-
nal’’ wherever appearing in third through fifth sen-
tences.

CHAPTER 11�SOUND RECORDINGS AND
MUSIC VIDEOS

Sec.
1101. Unauthorized fixation and trafficking in

sound recordings and music videos.

§ 1101. Unauthorized fixation and trafficking in
sound recordings and music videos

(a) UNAUTHORIZED ACTS.—Anyone who, with-
out the consent of the performer or performers
involved—

(1) fixes the sounds or sounds and images of
a live musical performance in a copy or phono-
record, or reproduces copies or phonorecords
of such a performance from an unauthorized
fixation,

(2) transmits or otherwise communicates to
the public the sounds or sounds and images of
a live musical performance, or

(3) distributes or offers to distribute, sells or
offers to sell, rents or offers to rent, or traffics
in any copy or phonorecord fixed as described
in paragraph (1), regardless of whether the fix-
ations occurred in the United States,

shall be subject to the remedies provided in sec-
tions 502 through 505, to the same extent as an
infringer of copyright.

(b) DEFINITION.—As used in this section, the
term ‘‘traffic in’’ means transport, transfer, or
otherwise dispose of, to another, as consider-
ation for anything of value, or make or obtain
control of with intent to transport, transfer, or
dispose of.

(c) APPLICABILITY.—This section shall apply to
any act or acts that occur on or after the date
of the enactment of the Uruguay Round Agree-
ments Act.

(d) STATE LAW NOT PREEMPTED.—Nothing in
this section may be construed to annul or limit
any rights or remedies under the common law or
statutes of any State.

(Added Pub. L. 103–465, title V, § 512(a), Dec. 8,
1994, 108 Stat. 4974.)

REFERENCES IN TEXT

The date of the enactment of the Uruguay Round
Agreements Act, referred to in subsec. (c), is the date
of enactment of Pub. L. 103–465, which was approved
Dec. 8, 1994.

CHAPTER 12�COPYRIGHT PROTECTION AND
MANAGEMENT SYSTEMS

Sec.
1201. Circumvention of copyright protection sys-

tems.
1202. Integrity of copyright management informa-

tion.
1203. Civil remedies.
1204. Criminal offenses and penalties.
1205. Savings clause.

§ 1201. Circumvention of copyright protection
systems

(a) VIOLATIONS REGARDING CIRCUMVENTION OF
TECHNOLOGICAL MEASURES.—(1)(A) No person
shall circumvent a technological measure that
effectively controls access to a work protected
under this title. The prohibition contained in
the preceding sentence shall take effect at the
end of the 2-year period beginning on the date of
the enactment of this chapter.

(B) The prohibition contained in subparagraph
(A) shall not apply to persons who are users of
a copyrighted work which is in a particular
class of works, if such persons are, or are likely
to be in the succeeding 3-year period, adversely
affected by virtue of such prohibition in their
ability to make noninfringing uses of that par-
ticular class of works under this title, as deter-
mined under subparagraph (C).

(C) During the 2-year period described in sub-
paragraph (A), and during each succeeding 3-
year period, the Librarian of Congress, upon the
recommendation of the Register of Copyrights,
who shall consult with the Assistant Secretary
for Communications and Information of the De-
partment of Commerce and report and comment
on his or her views in making such recommenda-
tion, shall make the determination in a rule-
making proceeding for purposes of subparagraph
(B) of whether persons who are users of a copy-
righted work are, or are likely to be in the suc-
ceeding 3-year period, adversely affected by the
prohibition under subparagraph (A) in their abil-
ity to make noninfringing uses under this title
of a particular class of copyrighted works. In
conducting such rulemaking, the Librarian shall
examine—
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(i) the availability for use of copyrighted
works;

(ii) the availability for use of works for non-
profit archival, preservation, and educational
purposes;

(iii) the impact that the prohibition on the
circumvention of technological measures ap-
plied to copyrighted works has on criticism,
comment, news reporting, teaching, scholar-
ship, or research;

(iv) the effect of circumvention of techno-
logical measures on the market for or value of
copyrighted works; and

(v) such other factors as the Librarian con-
siders appropriate.

(D) The Librarian shall publish any class of
copyrighted works for which the Librarian has
determined, pursuant to the rulemaking con-
ducted under subparagraph (C), that noninfring-
ing uses by persons who are users of a copy-
righted work are, or are likely to be, adversely
affected, and the prohibition contained in sub-
paragraph (A) shall not apply to such users with
respect to such class of works for the ensuing 3-
year period.

(E) Neither the exception under subparagraph
(B) from the applicability of the prohibition
contained in subparagraph (A), nor any deter-
mination made in a rulemaking conducted under
subparagraph (C), may be used as a defense in
any action to enforce any provision of this title
other than this paragraph.

(2) No person shall manufacture, import, offer
to the public, provide, or otherwise traffic in
any technology, product, service, device, compo-
nent, or part thereof, that—

(A) is primarily designed or produced for the
purpose of circumventing a technological
measure that effectively controls access to a
work protected under this title;

(B) has only limited commercially signifi-
cant purpose or use other than to circumvent
a technological measure that effectively con-
trols access to a work protected under this
title; or

(C) is marketed by that person or another
acting in concert with that person with that
person’s knowledge for use in circumventing a
technological measure that effectively con-
trols access to a work protected under this
title.

(3) As used in this subsection—
(A) to ‘‘circumvent a technological meas-

ure’’ means to descramble a scrambled work,
to decrypt an encrypted work, or otherwise to
avoid, bypass, remove, deactivate, or impair a
technological measure, without the authority
of the copyright owner; and

(B) a technological measure ‘‘effectively
controls access to a work’’ if the measure, in
the ordinary course of its operation, requires
the application of information, or a process or
a treatment, with the authority of the copy-
right owner, to gain access to the work.

(b) ADDITIONAL VIOLATIONS.—(1) No person
shall manufacture, import, offer to the public,
provide, or otherwise traffic in any technology,
product, service, device, component, or part
thereof, that—

(A) is primarily designed or produced for the
purpose of circumventing protection afforded

by a technological measure that effectively
protects a right of a copyright owner under
this title in a work or a portion thereof;

(B) has only limited commercially signifi-
cant purpose or use other than to circumvent
protection afforded by a technological meas-
ure that effectively protects a right of a copy-
right owner under this title in a work or a por-
tion thereof; or

(C) is marketed by that person or another
acting in concert with that person with that
person’s knowledge for use in circumventing
protection afforded by a technological meas-
ure that effectively protects a right of a copy-
right owner under this title in a work or a por-
tion thereof.

(2) As used in this subsection—
(A) to ‘‘circumvent protection afforded by a

technological measure’’ means avoiding, by-
passing, removing, deactivating, or otherwise
impairing a technological measure; and

(B) a technological measure ‘‘effectively pro-
tects a right of a copyright owner under this
title’’ if the measure, in the ordinary course of
its operation, prevents, restricts, or otherwise
limits the exercise of a right of a copyright
owner under this title.

(c) OTHER RIGHTS, ETC., NOT AFFECTED.—(1)
Nothing in this section shall affect rights, rem-
edies, limitations, or defenses to copyright in-
fringement, including fair use, under this title.

(2) Nothing in this section shall enlarge or di-
minish vicarious or contributory liability for
copyright infringement in connection with any
technology, product, service, device, component,
or part thereof.

(3) Nothing in this section shall require that
the design of, or design and selection of parts
and components for, a consumer electronics,
telecommunications, or computing product pro-
vide for a response to any particular techno-
logical measure, so long as such part or compo-
nent, or the product in which such part or com-
ponent is integrated, does not otherwise fall
within the prohibitions of subsection (a)(2) or
(b)(1).

(4) Nothing in this section shall enlarge or di-
minish any rights of free speech or the press for
activities using consumer electronics, tele-
communications, or computing products.

(d) EXEMPTION FOR NONPROFIT LIBRARIES, AR-
CHIVES, AND EDUCATIONAL INSTITUTIONS.—(1) A
nonprofit library, archives, or educational insti-
tution which gains access to a commercially ex-
ploited copyrighted work solely in order to
make a good faith determination of whether to
acquire a copy of that work for the sole purpose
of engaging in conduct permitted under this
title shall not be in violation of subsection
(a)(1)(A). A copy of a work to which access has
been gained under this paragraph—

(A) may not be retained longer than nec-
essary to make such good faith determination;
and

(B) may not be used for any other purpose.

(2) The exemption made available under para-
graph (1) shall only apply with respect to a work
when an identical copy of that work is not rea-
sonably available in another form.

(3) A nonprofit library, archives, or edu-
cational institution that willfully for the pur-
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pose of commercial advantage or financial gain
violates paragraph (1)—

(A) shall, for the first offense, be subject to
the civil remedies under section 1203; and

(B) shall, for repeated or subsequent of-
fenses, in addition to the civil remedies under
section 1203, forfeit the exemption provided
under paragraph (1).

(4) This subsection may not be used as a de-
fense to a claim under subsection (a)(2) or (b),
nor may this subsection permit a nonprofit li-
brary, archives, or educational institution to
manufacture, import, offer to the public, pro-
vide, or otherwise traffic in any technology,
product, service, component, or part thereof,
which circumvents a technological measure.

(5) In order for a library or archives to qualify
for the exemption under this subsection, the col-
lections of that library or archives shall be—

(A) open to the public; or
(B) available not only to researchers affili-

ated with the library or archives or with the
institution of which it is a part, but also to
other persons doing research in a specialized
field.

(e) LAW ENFORCEMENT, INTELLIGENCE, AND
OTHER GOVERNMENT ACTIVITIES.—This section
does not prohibit any lawfully authorized inves-
tigative, protective, information security, or in-
telligence activity of an officer, agent, or em-
ployee of the United States, a State, or a politi-
cal subdivision of a State, or a person acting
pursuant to a contract with the United States,
a State, or a political subdivision of a State. For
purposes of this subsection, the term ‘‘informa-
tion security’’ means activities carried out in
order to identify and address the vulnerabilities
of a government computer, computer system, or
computer network.

(f) REVERSE ENGINEERING.—(1) Notwithstand-
ing the provisions of subsection (a)(1)(A), a per-
son who has lawfully obtained the right to use a
copy of a computer program may circumvent a
technological measure that effectively controls
access to a particular portion of that program
for the sole purpose of identifying and analyzing
those elements of the program that are nec-
essary to achieve interoperability of an inde-
pendently created computer program with other
programs, and that have not previously been
readily available to the person engaging in the
circumvention, to the extent any such acts of
identification and analysis do not constitute in-
fringement under this title.

(2) Notwithstanding the provisions of sub-
sections (a)(2) and (b), a person may develop and
employ technological means to circumvent a
technological measure, or to circumvent protec-
tion afforded by a technological measure, in
order to enable the identification and analysis
under paragraph (1), or for the purpose of enabl-
ing interoperability of an independently created
computer program with other programs, if such
means are necessary to achieve such interoper-
ability, to the extent that doing so does not con-
stitute infringement under this title.

(3) The information acquired through the acts
permitted under paragraph (1), and the means
permitted under paragraph (2), may be made
available to others if the person referred to in

paragraph (1) or (2), as the case may be, provides
such information or means solely for the pur-
pose of enabling interoperability of an independ-
ently created computer program with other pro-
grams, and to the extent that doing so does not
constitute infringement under this title or vio-
late applicable law other than this section.

(4) For purposes of this subsection, the term
‘‘interoperability’’ means the ability of com-
puter programs to exchange information, and of
such programs mutually to use the information
which has been exchanged.

(g) ENCRYPTION RESEARCH.—
(1) DEFINITIONS.—For purposes of this sub-

section—
(A) the term ‘‘encryption research’’ means

activities necessary to identify and analyze
flaws and vulnerabilities of encryption tech-
nologies applied to copyrighted works, if
these activities are conducted to advance
the state of knowledge in the field of encryp-
tion technology or to assist in the develop-
ment of encryption products; and

(B) the term ‘‘encryption technology’’
means the scrambling and descrambling of
information using mathematical formulas or
algorithms.

(2) PERMISSIBLE ACTS OF ENCRYPTION RE-
SEARCH.—Notwithstanding the provisions of
subsection (a)(1)(A), it is not a violation of
that subsection for a person to circumvent a
technological measure as applied to a copy,
phonorecord, performance, or display of a pub-
lished work in the course of an act of good
faith encryption research if—

(A) the person lawfully obtained the en-
crypted copy, phonorecord, performance, or
display of the published work;

(B) such act is necessary to conduct such
encryption research;

(C) the person made a good faith effort to
obtain authorization before the circumven-
tion; and

(D) such act does not constitute infringe-
ment under this title or a violation of appli-
cable law other than this section, including
section 1030 of title 18 and those provisions
of title 18 amended by the Computer Fraud
and Abuse Act of 1986.

(3) FACTORS IN DETERMINING EXEMPTION.—In
determining whether a person qualifies for the
exemption under paragraph (2), the factors to
be considered shall include—

(A) whether the information derived from
the encryption research was disseminated,
and if so, whether it was disseminated in a
manner reasonably calculated to advance
the state of knowledge or development of en-
cryption technology, versus whether it was
disseminated in a manner that facilitates in-
fringement under this title or a violation of
applicable law other than this section, in-
cluding a violation of privacy or breach of
security;

(B) whether the person is engaged in a le-
gitimate course of study, is employed, or is
appropriately trained or experienced, in the
field of encryption technology; and

(C) whether the person provides the copy-
right owner of the work to which the techno-
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1 So in original. Probably should be subsection ‘‘(a)(2),’’.
2 So in original. Probably should be ‘‘subsection’’.

logical measure is applied with notice of the
findings and documentation of the research,
and the time when such notice is provided.

(4) USE OF TECHNOLOGICAL MEANS FOR RE-
SEARCH ACTIVITIES.—Notwithstanding the pro-
visions of subsection (a)(2), it is not a viola-
tion of that subsection for a person to—

(A) develop and employ technological
means to circumvent a technological meas-
ure for the sole purpose of that person per-
forming the acts of good faith encryption re-
search described in paragraph (2); and

(B) provide the technological means to an-
other person with whom he or she is working
collaboratively for the purpose of conduct-
ing the acts of good faith encryption re-
search described in paragraph (2) or for the
purpose of having that other person verify
his or her acts of good faith encryption re-
search described in paragraph (2).

(5) REPORT TO CONGRESS.—Not later than 1
year after the date of the enactment of this
chapter, the Register of Copyrights and the
Assistant Secretary for Communications and
Information of the Department of Commerce
shall jointly report to the Congress on the ef-
fect this subsection has had on—

(A) encryption research and the develop-
ment of encryption technology;

(B) the adequacy and effectiveness of tech-
nological measures designed to protect copy-
righted works; and

(C) protection of copyright owners against
the unauthorized access to their encrypted
copyrighted works.

The report shall include legislative recom-
mendations, if any.

(h) EXCEPTIONS REGARDING MINORS.—In apply-
ing subsection (a) to a component or part, the
court may consider the necessity for its in-
tended and actual incorporation in a tech-
nology, product, service, or device, which—

(1) does not itself violate the provisions of
this title; and

(2) has the sole purpose to prevent the access
of minors to material on the Internet.

(i) PROTECTION OF PERSONALLY IDENTIFYING IN-
FORMATION.—

(1) CIRCUMVENTION PERMITTED.—Notwith-
standing the provisions of subsection (a)(1)(A),
it is not a violation of that subsection for a
person to circumvent a technological measure
that effectively controls access to a work pro-
tected under this title, if—

(A) the technological measure, or the work
it protects, contains the capability of col-
lecting or disseminating personally identify-
ing information reflecting the online activi-
ties of a natural person who seeks to gain
access to the work protected;

(B) in the normal course of its operation,
the technological measure, or the work it
protects, collects or disseminates personally
identifying information about the person
who seeks to gain access to the work pro-
tected, without providing conspicuous notice
of such collection or dissemination to such
person, and without providing such person
with the capability to prevent or restrict
such collection or dissemination;

(C) the act of circumvention has the sole
effect of identifying and disabling the capa-
bility described in subparagraph (A), and has
no other effect on the ability of any person
to gain access to any work; and

(D) the act of circumvention is carried out
solely for the purpose of preventing the col-
lection or dissemination of personally iden-
tifying information about a natural person
who seeks to gain access to the work pro-
tected, and is not in violation of any other
law.

(2) INAPPLICABILITY TO CERTAIN TECHNO-
LOGICAL MEASURES.—This subsection does not
apply to a technological measure, or a work it
protects, that does not collect or disseminate
personally identifying information and that is
disclosed to a user as not having or using such
capability.

(j) SECURITY TESTING.—
(1) DEFINITION.—For purposes of this sub-

section, the term ‘‘security testing’’ means
accessing a computer, computer system, or
computer network, solely for the purpose of
good faith testing, investigating, or correct-
ing, a security flaw or vulnerability, with the
authorization of the owner or operator of such
computer, computer system, or computer net-
work.

(2) PERMISSIBLE ACTS OF SECURITY TESTING.—
Notwithstanding the provisions of subsection
(a)(1)(A), it is not a violation of that sub-
section for a person to engage in an act of se-
curity testing, if such act does not constitute
infringement under this title or a violation of
applicable law other than this section, includ-
ing section 1030 of title 18 and those provisions
of title 18 amended by the Computer Fraud
and Abuse Act of 1986.

(3) FACTORS IN DETERMINING EXEMPTION.—In
determining whether a person qualifies for the
exemption under paragraph (2), the factors to
be considered shall include—

(A) whether the information derived from
the security testing was used solely to pro-
mote the security of the owner or operator
of such computer, computer system or com-
puter network, or shared directly with the
developer of such computer, computer sys-
tem, or computer network; and

(B) whether the information derived from
the security testing was used or maintained
in a manner that does not facilitate in-
fringement under this title or a violation of
applicable law other than this section, in-
cluding a violation of privacy or breach of
security.

(4) USE OF TECHNOLOGICAL MEANS FOR SECU-
RITY TESTING.—Notwithstanding the provisions
of subsection (a)(2), it is not a violation of
that subsection for a person to develop,
produce, distribute or employ technological
means for the sole purpose of performing the
acts of security testing described in subsection
(2),1 provided such technological means does
not otherwise violate section 2 (a)(2).

(k) CERTAIN ANALOG DEVICES AND CERTAIN
TECHNOLOGICAL MEASURES.—
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(1) CERTAIN ANALOG DEVICES.—
(A) Effective 18 months after the date of

the enactment of this chapter, no person
shall manufacture, import, offer to the pub-
lic, provide or otherwise traffic in any—

(i) VHS format analog video cassette re-
corder unless such recorder conforms to
the automatic gain control copy control
technology;

(ii) 8mm format analog video cassette
camcorder unless such camcorder con-
forms to the automatic gain control tech-
nology;

(iii) Beta format analog video cassette
recorder, unless such recorder conforms to
the automatic gain control copy control
technology, except that this requirement
shall not apply until there are 1,000 Beta
format analog video cassette recorders
sold in the United States in any one cal-
endar year after the date of the enactment
of this chapter;

(iv) 8mm format analog video cassette
recorder that is not an analog video cas-
sette camcorder, unless such recorder con-
forms to the automatic gain control copy
control technology, except that this re-
quirement shall not apply until there are
20,000 such recorders sold in the United
States in any one calendar year after the
date of the enactment of this chapter; or

(v) analog video cassette recorder that
records using an NTSC format video input
and that is not otherwise covered under
clauses (i) through (iv), unless such device
conforms to the automatic gain control
copy control technology.

(B) Effective on the date of the enactment
of this chapter, no person shall manufacture,
import, offer to the public, provide or other-
wise traffic in—

(i) any VHS format analog video cassette
recorder or any 8mm format analog video
cassette recorder if the design of the model
of such recorder has been modified after
such date of enactment so that a model of
recorder that previously conformed to the
automatic gain control copy control tech-
nology no longer conforms to such tech-
nology; or

(ii) any VHS format analog video cas-
sette recorder, or any 8mm format analog
video cassette recorder that is not an 8mm
analog video cassette camcorder, if the de-
sign of the model of such recorder has been
modified after such date of enactment so
that a model of recorder that previously
conformed to the four-line colorstripe copy
control technology no longer conforms to
such technology.

Manufacturers that have not previously
manufactured or sold a VHS format analog
video cassette recorder, or an 8mm format
analog cassette recorder, shall be required to
conform to the four-line colorstripe copy
control technology in the initial model of
any such recorder manufactured after the
date of the enactment of this chapter, and
thereafter to continue conforming to the
four-line colorstripe copy control tech-

nology. For purposes of this subparagraph,
an analog video cassette recorder ‘‘conforms
to’’ the four-line colorstripe copy control
technology if it records a signal that, when
played back by the playback function of
that recorder in the normal viewing mode,
exhibits, on a reference display device, a dis-
play containing distracting visible lines
through portions of the viewable picture.

(2) CERTAIN ENCODING RESTRICTIONS.—No per-
son shall apply the automatic gain control
copy control technology or colorstripe copy
control technology to prevent or limit con-
sumer copying except such copying—

(A) of a single transmission, or specified
group of transmissions, of live events or of
audiovisual works for which a member of the
public has exercised choice in selecting the
transmissions, including the content of the
transmissions or the time of receipt of such
transmissions, or both, and as to which such
member is charged a separate fee for each
such transmission or specified group of
transmissions;

(B) from a copy of a transmission of a live
event or an audiovisual work if such trans-
mission is provided by a channel or service
where payment is made by a member of the
public for such channel or service in the
form of a subscription fee that entitles the
member of the public to receive all of the
programming contained in such channel or
service;

(C) from a physical medium containing one
or more prerecorded audiovisual works; or

(D) from a copy of a transmission de-
scribed in subparagraph (A) or from a copy
made from a physical medium described in
subparagraph (C).

In the event that a transmission meets both
the conditions set forth in subparagraph (A)
and those set forth in subparagraph (B), the
transmission shall be treated as a trans-
mission described in subparagraph (A).

(3) INAPPLICABILITY.—This subsection shall
not—

(A) require any analog video cassette cam-
corder to conform to the automatic gain
control copy control technology with re-
spect to any video signal received through a
camera lens;

(B) apply to the manufacture, importation,
offer for sale, provision of, or other traffick-
ing in, any professional analog video cas-
sette recorder; or

(C) apply to the offer for sale or provision
of, or other trafficking in, any previously
owned analog video cassette recorder, if such
recorder was legally manufactured and sold
when new and not subsequently modified in
violation of paragraph (1)(B).

(4) DEFINITIONS.—For purposes of this sub-
section:

(A) An ‘‘analog video cassette recorder’’
means a device that records, or a device that
includes a function that records, on electro-
magnetic tape in an analog format the elec-
tronic impulses produced by the video and
audio portions of a television program, mo-
tion picture, or other form of audiovisual
work.



Page 194TITLE 17—COPYRIGHTS§ 1202

(B) An ‘‘analog video cassette camcorder’’
means an analog video cassette recorder
that contains a recording function that oper-
ates through a camera lens and through a
video input that may be connected with a
television or other video playback device.

(C) An analog video cassette recorder
‘‘conforms’’ to the automatic gain control
copy control technology if it—

(i) detects one or more of the elements of
such technology and does not record the
motion picture or transmission protected
by such technology; or

(ii) records a signal that, when played
back, exhibits a meaningfully distorted or
degraded display.

(D) The term ‘‘professional analog video
cassette recorder’’ means an analog video
cassette recorder that is designed, manufac-
tured, marketed, and intended for use by a
person who regularly employs such a device
for a lawful business or industrial use, in-
cluding making, performing, displaying, dis-
tributing, or transmitting copies of motion
pictures on a commercial scale.

(E) The terms ‘‘VHS format’’, ‘‘8mm for-
mat’’, ‘‘Beta format’’, ‘‘automatic gain con-
trol copy control technology’’, ‘‘colorstripe
copy control technology’’, ‘‘four-line version
of the colorstripe copy control technology’’,
and ‘‘NTSC’’ have the meanings that are
commonly understood in the consumer elec-
tronics and motion picture industries as of
the date of the enactment of this chapter.

(5) VIOLATIONS.—Any violation of paragraph
(1) of this subsection shall be treated as a vio-
lation of subsection (b)(1) of this section. Any
violation of paragraph (2) of this subsection
shall be deemed an ‘‘act of circumvention’’ for
the purposes of section 1203(c)(3)(A) of this
chapter.

(Added Pub. L. 105–304, title I, § 103(a), Oct. 28,
1998, 112 Stat. 2863; amended Pub. L. 106–113, div.
B, § 1000(a)(9) [title V, § 5006], Nov. 29, 1999, 113
Stat. 1536, 1501A–594.)

REFERENCES IN TEXT

The date of the enactment of this chapter, referred to
in subsecs. (a)(1)(A), (g)(5), and (k)(1), (4)(E), is the date
of enactment of Pub. L. 105–304, which was approved
Oct. 28, 1998.

The Computer Fraud and Abuse Act of 1986, referred
to in subsecs. (g)(2)(D) and (j)(2), is Pub. L. 99–474, Oct.
16, 1986, 100 Stat. 1213, which amended section 1030 of
Title 18, Crimes and Criminal Procedure, and enacted
provisions set out as a note under section 1001 of Title
18. For complete classification of this Act to the Code,
see Short Title of 1986 Amendment note set out under
section 1001 of Title 18 and Tables.

AMENDMENTS

1999—Subsec. (a)(1)(C). Pub. L. 106–113 struck out ‘‘on
the record’’ after ‘‘determination in a rulemaking pro-
ceeding’’ in first sentence.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 112, 114, 1203,
1204 of this title.

§ 1202. Integrity of copyright management infor-
mation

(a) FALSE COPYRIGHT MANAGEMENT INFORMA-
TION.—No person shall knowingly and with the

intent to induce, enable, facilitate, or conceal
infringement—

(1) provide copyright management informa-
tion that is false, or

(2) distribute or import for distribution
copyright management information that is
false.

(b) REMOVAL OR ALTERATION OF COPYRIGHT
MANAGEMENT INFORMATION.—No person shall,
without the authority of the copyright owner or
the law—

(1) intentionally remove or alter any copy-
right management information,

(2) distribute or import for distribution
copyright management information knowing
that the copyright management information
has been removed or altered without authority
of the copyright owner or the law, or

(3) distribute, import for distribution, or
publicly perform works, copies of works, or
phonorecords, knowing that copyright man-
agement information has been removed or al-
tered without authority of the copyright
owner or the law,

knowing, or, with respect to civil remedies
under section 1203, having reasonable grounds to
know, that it will induce, enable, facilitate, or
conceal an infringement of any right under this
title.

(c) DEFINITION.—As used in this section, the
term ‘‘copyright management information’’
means any of the following information con-
veyed in connection with copies or phonorecords
of a work or performances or displays of a work,
including in digital form, except that such term
does not include any personally identifying in-
formation about a user of a work or of a copy,
phonorecord, performance, or display of a work:

(1) The title and other information identify-
ing the work, including the information set
forth on a notice of copyright.

(2) The name of, and other identifying infor-
mation about, the author of a work.

(3) The name of, and other identifying infor-
mation about, the copyright owner of the
work, including the information set forth in a
notice of copyright.

(4) With the exception of public perform-
ances of works by radio and television broad-
cast stations, the name of, and other identify-
ing information about, a performer whose per-
formance is fixed in a work other than an
audiovisual work.

(5) With the exception of public perform-
ances of works by radio and television broad-
cast stations, in the case of an audiovisual
work, the name of, and other identifying infor-
mation about, a writer, performer, or director
who is credited in the audiovisual work.

(6) Terms and conditions for use of the work.
(7) Identifying numbers or symbols referring

to such information or links to such informa-
tion.

(8) Such other information as the Register of
Copyrights may prescribe by regulation, ex-
cept that the Register of Copyrights may not
require the provision of any information con-
cerning the user of a copyrighted work.

(d) LAW ENFORCEMENT, INTELLIGENCE, AND
OTHER GOVERNMENT ACTIVITIES.—This section
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does not prohibit any lawfully authorized inves-
tigative, protective, information security, or in-
telligence activity of an officer, agent, or em-
ployee of the United States, a State, or a politi-
cal subdivision of a State, or a person acting
pursuant to a contract with the United States,
a State, or a political subdivision of a State. For
purposes of this subsection, the term ‘‘informa-
tion security’’ means activities carried out in
order to identify and address the vulnerabilities
of a government computer, computer system, or
computer network.

(e) LIMITATIONS ON LIABILITY.—
(1) ANALOG TRANSMISSIONS.—In the case of an

analog transmission, a person who is making
transmissions in its capacity as a broadcast
station, or as a cable system, or someone who
provides programming to such station or sys-
tem, shall not be liable for a violation of sub-
section (b) if—

(A) avoiding the activity that constitutes
such violation is not technically feasible or
would create an undue financial hardship on
such person; and

(B) such person did not intend, by engag-
ing in such activity, to induce, enable, facili-
tate, or conceal infringement of a right
under this title.

(2) DIGITAL TRANSMISSIONS.—
(A) If a digital transmission standard for

the placement of copyright management in-
formation for a category of works is set in a
voluntary, consensus standard-setting proc-
ess involving a representative cross-section
of broadcast stations or cable systems and
copyright owners of a category of works that
are intended for public performance by such
stations or systems, a person identified in
paragraph (1) shall not be liable for a viola-
tion of subsection (b) with respect to the
particular copyright management informa-
tion addressed by such standard if—

(i) the placement of such information by
someone other than such person is not in
accordance with such standard; and

(ii) the activity that constitutes such
violation is not intended to induce, enable,
facilitate, or conceal infringement of a
right under this title.

(B) Until a digital transmission standard
has been set pursuant to subparagraph (A)
with respect to the placement of copyright
management information for a category of
works, a person identified in paragraph (1)
shall not be liable for a violation of sub-
section (b) with respect to such copyright
management information, if the activity
that constitutes such violation is not in-
tended to induce, enable, facilitate, or con-
ceal infringement of a right under this title,
and if—

(i) the transmission of such information
by such person would result in a percep-
tible visual or aural degradation of the
digital signal; or

(ii) the transmission of such information
by such person would conflict with—

(I) an applicable government regula-
tion relating to transmission of informa-
tion in a digital signal;

(II) an applicable industry-wide stand-
ard relating to the transmission of infor-
mation in a digital signal that was
adopted by a voluntary consensus stand-
ards body prior to the effective date of
this chapter; or

(III) an applicable industry-wide stand-
ard relating to the transmission of infor-
mation in a digital signal that was
adopted in a voluntary, consensus stand-
ards-setting process open to participa-
tion by a representative cross-section of
broadcast stations or cable systems and
copyright owners of a category of works
that are intended for public performance
by such stations or systems.

(3) DEFINITIONS.—As used in this sub-
section—

(A) the term ‘‘broadcast station’’ has the
meaning given that term in section 3 of the
Communications Act of 1934 (47 U.S.C. 153);
and

(B) the term ‘‘cable system’’ has the mean-
ing given that term in section 602 of the
Communications Act of 1934 (47 U.S.C. 522).

(Added Pub. L. 105–304, title I, § 103(a), Oct. 28,
1998, 112 Stat. 2872; amended Pub. L. 106–44, § 1(e),
Aug. 5, 1999, 113 Stat. 222.)

REFERENCES IN TEXT

The effective date of this chapter, referred to in sub-
sec. (e)(2)(B)(ii)(II), is Oct. 28, 1998. See section 105 of
Pub. L. 105–304, set out as an Effective Date of 1998
Amendment note under section 101 of this title.

AMENDMENTS

1999—Subsec. (e)(2)(B). Pub. L. 106–44 substituted
‘‘category of works’’ for ‘‘category or works’’ in intro-
ductory provisions.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1203, 1204 of this
title.

§ 1203. Civil remedies

(a) CIVIL ACTIONS.—Any person injured by a
violation of section 1201 or 1202 may bring a civil
action in an appropriate United States district
court for such violation.

(b) POWERS OF THE COURT.—In an action
brought under subsection (a), the court—

(1) may grant temporary and permanent in-
junctions on such terms as it deems reason-
able to prevent or restrain a violation, but in
no event shall impose a prior restraint on free
speech or the press protected under the 1st
amendment to the Constitution;

(2) at any time while an action is pending,
may order the impounding, on such terms as it
deems reasonable, of any device or product
that is in the custody or control of the alleged
violator and that the court has reasonable
cause to believe was involved in a violation;

(3) may award damages under subsection (c);
(4) in its discretion may allow the recovery

of costs by or against any party other than the
United States or an officer thereof;

(5) in its discretion may award reasonable
attorney’s fees to the prevailing party; and

(6) may, as part of a final judgment or decree
finding a violation, order the remedial modi-
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fication or the destruction of any device or
product involved in the violation that is in the
custody or control of the violator or has been
impounded under paragraph (2).

(c) AWARD OF DAMAGES.—
(1) IN GENERAL.—Except as otherwise pro-

vided in this title, a person committing a vio-
lation of section 1201 or 1202 is liable for ei-
ther—

(A) the actual damages and any additional
profits of the violator, as provided in para-
graph (2), or

(B) statutory damages, as provided in
paragraph (3).

(2) ACTUAL DAMAGES.—The court shall award
to the complaining party the actual damages
suffered by the party as a result of the viola-
tion, and any profits of the violator that are
attributable to the violation and are not taken
into account in computing the actual dam-
ages, if the complaining party elects such
damages at any time before final judgment is
entered.

(3) STATUTORY DAMAGES.—(A) At any time
before final judgment is entered, a complain-
ing party may elect to recover an award of
statutory damages for each violation of sec-
tion 1201 in the sum of not less than $200 or
more than $2,500 per act of circumvention, de-
vice, product, component, offer, or perform-
ance of service, as the court considers just.

(B) At any time before final judgment is en-
tered, a complaining party may elect to re-
cover an award of statutory damages for each
violation of section 1202 in the sum of not less
than $2,500 or more than $25,000.

(4) REPEATED VIOLATIONS.—In any case in
which the injured party sustains the burden of
proving, and the court finds, that a person has
violated section 1201 or 1202 within 3 years
after a final judgment was entered against the
person for another such violation, the court
may increase the award of damages up to tri-
ple the amount that would otherwise be
awarded, as the court considers just.

(5) INNOCENT VIOLATIONS.—
(A) IN GENERAL.—The court in its discre-

tion may reduce or remit the total award of
damages in any case in which the violator
sustains the burden of proving, and the court
finds, that the violator was not aware and
had no reason to believe that its acts con-
stituted a violation.

(B) NONPROFIT LIBRARY, ARCHIVES, EDU-
CATIONAL INSTITUTIONS, OR PUBLIC BROAD-
CASTING ENTITIES.—

(i) DEFINITION.—In this subparagraph,
the term ‘‘public broadcasting entity’’ has
the meaning given such term under sec-
tion 118(g).

(ii) IN GENERAL.—In the case of a non-
profit library, archives, educational insti-
tution, or public broadcasting entity, the
court shall remit damages in any case in
which the library, archives, educational
institution, or public broadcasting entity
sustains the burden of proving, and the
court finds, that the library, archives, edu-
cational institution, or public broadcast-
ing entity was not aware and had no rea-

son to believe that its acts constituted a
violation.

(Added Pub. L. 105–304, title I, § 103(a), Oct. 28,
1998, 112 Stat. 2874; amended Pub. L. 106–113, div.
B, § 1000(a)(9) [title V, § 5004(a)], Nov. 29, 1999, 113
Stat. 1536, 1501A–593.)

AMENDMENTS

1999—Subsec. (c)(5)(B). Pub. L. 106–113 amended head-
ing and text of subpar. (B) generally. Prior to amend-
ment, text read as follows: ‘‘In the case of a nonprofit
library, archives, or educational institution, the court
shall remit damages in any case in which the library,
archives, or educational institution sustains the burden
of proving, and the court finds, that the library, ar-
chives, or educational institution was not aware and
had no reason to believe that its acts constituted a vio-
lation.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1201, 1202 of this
title.

§ 1204. Criminal offenses and penalties

(a) IN GENERAL.—Any person who violates sec-
tion 1201 or 1202 willfully and for purposes of
commercial advantage or private financial
gain—

(1) shall be fined not more than $500,000 or
imprisoned for not more than 5 years, or both,
for the first offense; and

(2) shall be fined not more than $1,000,000 or
imprisoned for not more than 10 years, or
both, for any subsequent offense.

(b) LIMITATION FOR NONPROFIT LIBRARY, AR-
CHIVES, EDUCATIONAL INSTITUTION, OR PUBLIC
BROADCASTING ENTITY.—Subsection (a) shall not
apply to a nonprofit library, archives, edu-
cational institution, or public broadcasting en-
tity (as defined under section 118(g).

(c) STATUTE OF LIMITATIONS.—No criminal pro-
ceeding shall be brought under this section un-
less such proceeding is commenced within 5
years after the cause of action arose.

(Added Pub. L. 105–304, title I, § 103(a), Oct. 28,
1998, 112 Stat. 2876; amended Pub. L. 106–113, div.
B, § 1000(a)(9) [title V, § 5004(b)], Nov. 29, 1999, 113
Stat. 1536, 1501A–593.)

AMENDMENTS

1999—Subsec. (b). Pub. L. 106–113 amended heading
and text of subsec. (b) generally. Prior to amendment,
text read as follows: ‘‘Subsection (a) shall not apply to
a nonprofit library, archives, or educational institu-
tion.’’

§ 1205. Savings clause

Nothing in this chapter abrogates, diminishes,
or weakens the provisions of, nor provides any
defense or element of mitigation in a criminal
prosecution or civil action under, any Federal or
State law that prevents the violation of the pri-
vacy of an individual in connection with the in-
dividual’s use of the Internet.

(Added Pub. L. 105–304, title I, § 103(a), Oct. 28,
1998, 112 Stat. 2876.)

CHAPTER 13�PROTECTION OF ORIGINAL
DESIGNS

Sec.
1301. Designs protected.
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Sec.
1302. Designs not subject to protection.
1303. Revisions, adaptations, and rearrangements.
1304. Commencement of protection.
1305. Term of protection.
1306. Design notice.
1307. Effect of omission of notice.
1308. Exclusive rights.
1309. Infringement.
1310. Application for registration.
1311. Benefit of earlier filing date in foreign coun-

try.
1312. Oaths and acknowledgments.
1313. Examination of application and issue or re-

fusal of registration.
1314. Certification of registration.
1315. Publication of announcements and indexes.
1316. Fees.
1317. Regulations.
1318. Copies of records.
1319. Correction of errors in certificates.
1320. Ownership and transfer.
1321. Remedy for infringement.
1322. Injunctions.
1323. Recovery for infringement.
1324. Power of court over registration.
1325. Liability for action on registration fraudu-

lently obtained.
1326. Penalty for false marking.
1327. Penalty for false representation.
1328. Enforcement by Treasury and Postal Service.
1329. Relation to design patent law.
1330. Common law and other rights unaffected.
1331. Administrator; Office of the Administrator.
1332. No retroactive effect.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in title 19 section 1337;
title 28 sections 1338, 1498.

§ 1301. Designs protected

(a) DESIGNS PROTECTED.—
(1) IN GENERAL.—The designer or other owner

of an original design of a useful article which
makes the article attractive or distinctive in
appearance to the purchasing or using public
may secure the protection provided by this
chapter upon complying with and subject to
this chapter.

(2) VESSEL HULLS.—The design of a vessel
hull, including a plug or mold, is subject to
protection under this chapter, notwithstand-
ing section 1302(4).

(b) DEFINITIONS.—For the purpose of this chap-
ter, the following terms have the following
meanings:

(1) A design is ‘‘original’’ if it is the result of
the designer’s creative endeavor that provides
a distinguishable variation over prior work
pertaining to similar articles which is more
than merely trivial and has not been copied
from another source.

(2) A ‘‘useful article’’ is a vessel hull, includ-
ing a plug or mold, which in normal use has an
intrinsic utilitarian function that is not mere-
ly to portray the appearance of the article or
to convey information. An article which nor-
mally is part of a useful article shall be
deemed to be a useful article.

(3) A ‘‘vessel’’ is a craft—
(A) that is designed and capable of inde-

pendently steering a course on or through
water through its own means of propulsion;
and

(B) that is designed and capable of carry-
ing and transporting one or more passengers.

(4) A ‘‘hull’’ is the frame or body of a vessel,
including the deck of a vessel, exclusive of
masts, sails, yards, and rigging.

(5) A ‘‘plug’’ means a device or model used to
make a mold for the purpose of exact duplica-
tion, regardless of whether the device or model
has an intrinsic utilitarian function that is
not only to portray the appearance of the
product or to convey information.

(6) A ‘‘mold’’ means a matrix or form in
which a substance for material is used, regard-
less of whether the matrix or form has an in-
trinsic utilitarian function that is not only to
portray the appearance of the product or to
convey information.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2905; amended Pub. L. 106–113, div. B,
§ 1000(a)(9) [title V, § 5005(a)(3)], Nov. 29, 1999, 113
Stat. 1536, 1501A–593.)

AMENDMENTS

1999—Subsec. (b)(3). Pub. L. 106–113 amended par. (3)
generally. Prior to amendment, par. (3) read as follows:
‘‘A ‘vessel’ is a craft, especially one larger than a row-
boat, designed to navigate on water, but does not in-
clude any such craft that exceeds 200 feet in length.’’

EFFECTIVE DATE

Pub. L. 105–304, title V, § 505, Oct. 28, 1998, 112 Stat.
2918, as amended by Pub. L. 106–113, div. B, § 1000(a)(9)
[title V, § 5005(a)(2)], Nov. 29, 1999, 113 Stat. 1536,
1501A–593, provided that: ‘‘The amendments made by
sections 502 and 503 [enacting this chapter and amend-
ing sections 1338, 1400, and 1498 of Title 28, Judiciary
and Judicial Procedure] shall take effect on the date of
the enactment of this Act [Oct. 28, 1998].’’

JOINT STUDY OF EFFECT OF THIS CHAPTER

Pub. L. 105–304, title V, § 504, Oct. 28, 1998, 112 Stat.
2917, as amended by Pub. L. 106–113, div. B, § 1000(a)(9)
[title IV, § 4741(b)(1), title V, § 5005(a)(1)], Nov. 29, 1999,
113 Stat. 1536, 1501A–586, 1501A–593, provided that:

‘‘(a) IN GENERAL.—Not later than November 1, 2003,
the Register of Copyrights and the Under Secretary of
Commerce for Intellectual Property and Director of the
United States Patent and Trademark Office shall sub-
mit to the Committees on the Judiciary of the Senate
and the House of Representatives a joint report evalu-
ating the effect of the amendments made by this title
[enacting this chapter and amending sections 1338, 1400,
and 1498 of Title 28, Judiciary and Judicial Procedure].

‘‘(b) ELEMENTS FOR CONSIDERATION.—In carrying out
subsection (a), the Register of Copyrights and the
Under Secretary of Commerce for Intellectual Property
and Director of the United States Patent and Trade-
mark Office shall consider—

‘‘(1) the extent to which the amendments made by
this title has been effective in suppressing infringe-
ment of the design of vessel hulls;

‘‘(2) the extent to which the registration provided
for in chapter 13 of title 17, United States Code, as
added by this title, has been utilized;

‘‘(3) the extent to which the creation of new designs
of vessel hulls have been encouraged by the amend-
ments made by this title;

‘‘(4) the effect, if any, of the amendments made by
this title on the price of vessels with hulls protected
under such amendments; and

‘‘(5) such other considerations as the Register and
the Under Secretary of Commerce for Intellectual
Property and Director of the United States Patent
and Trademark Office may deem relevant to accom-
plish the purposes of the evaluation conducted under
subsection (a).’’
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§ 1302. Designs not subject to protection

Protection under this chapter shall not be
available for a design that is—

(1) not original;
(2) staple or commonplace, such as a stand-

ard geometric figure, a familiar symbol, an
emblem, or a motif, or another shape, pattern,
or configuration which has become standard,
common, prevalent, or ordinary;

(3) different from a design excluded by para-
graph (2) only in insignificant details or in ele-
ments which are variants commonly used in
the relevant trades;

(4) dictated solely by a utilitarian function
of the article that embodies it; or

(5) embodied in a useful article that was
made public by the designer or owner in the
United States or a foreign country more than
2 years before the date of the application for
registration under this chapter.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2906; amended Pub. L. 106–44, § 1(f)(1),
Aug. 5, 1999, 113 Stat. 222.)

AMENDMENTS

1999—Par. (5). Pub. L. 106–44 substituted ‘‘2 years’’ for
‘‘1 year’’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1301, 1303 of this
title.

§ 1303. Revisions, adaptations, and rearrange-
ments

Protection for a design under this chapter
shall be available notwithstanding the employ-
ment in the design of subject matter excluded
from protection under section 1302 if the design
is a substantial revision, adaptation, or rear-
rangement of such subject matter. Such protec-
tion shall be independent of any subsisting pro-
tection in subject matter employed in the de-
sign, and shall not be construed as securing any
right to subject matter excluded from protec-
tion under this chapter or as extending any sub-
sisting protection under this chapter.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2906.)

§ 1304. Commencement of protection

The protection provided for a design under
this chapter shall commence upon the earlier of
the date of publication of the registration under
section 1313(a) or the date the design is first
made public as defined by section 1310(b).

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2907.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 1305 of this title.

§ 1305. Term of protection

(a) IN GENERAL.—Subject to subsection (b), the
protection provided under this chapter for a de-
sign shall continue for a term of 10 years begin-
ning on the date of the commencement of pro-
tection under section 1304.

(b) EXPIRATION.—All terms of protection pro-
vided in this section shall run to the end of the

calendar year in which they would otherwise ex-
pire.

(c) TERMINATION OF RIGHTS.—Upon expiration
or termination of protection in a particular de-
sign under this chapter, all rights under this
chapter in the design shall terminate, regardless
of the number of different articles in which the
design may have been used during the term of
its protection.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2907.)

§ 1306. Design notice

(a) CONTENTS OF DESIGN NOTICE.—(1) Whenever
any design for which protection is sought under
this chapter is made public under section
1310(b), the owner of the design shall, subject to
the provisions of section 1307, mark it or have it
marked legibly with a design notice consisting
of—

(A) the words ‘‘Protected Design’’, the abbre-
viation ‘‘Prot’d Des.’’, or the letter ‘‘D’’ with
a circle, or the symbol ‘‘*D*’’;

(B) the year of the date on which protection
for the design commenced; and

(C) the name of the owner, an abbreviation
by which the name can be recognized, or a
generally accepted alternative designation of
the owner.

Any distinctive identification of the owner may
be used for purposes of subparagraph (C) if it has
been recorded by the Administrator before the
design marked with such identification is reg-
istered.

(2) After registration, the registration number
may be used instead of the elements specified in
subparagraphs (B) and (C) of paragraph (1).

(b) LOCATION OF NOTICE.—The design notice
shall be so located and applied as to give reason-
able notice of design protection while the useful
article embodying the design is passing through
its normal channels of commerce.

(c) SUBSEQUENT REMOVAL OF NOTICE.—When
the owner of a design has complied with the pro-
visions of this section, protection under this
chapter shall not be affected by the removal, de-
struction, or obliteration by others of the design
notice on an article.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2907.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1307, 1310, 1326
of this title.

§ 1307. Effect of omission of notice

(a) ACTIONS WITH NOTICE.—Except as provided
in subsection (b), the omission of the notice pre-
scribed in section 1306 shall not cause loss of the
protection under this chapter or prevent recov-
ery for infringement under this chapter against
any person who, after receiving written notice
of the design protection, begins an undertaking
leading to infringement under this chapter.

(b) ACTIONS WITHOUT NOTICE.—The omission of
the notice prescribed in section 1306 shall pre-
vent any recovery under section 1323 against a
person who began an undertaking leading to in-
fringement under this chapter before receiving
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written notice of the design protection. No in-
junction shall be issued under this chapter with
respect to such undertaking unless the owner of
the design reimburses that person for any rea-
sonable expenditure or contractual obligation in
connection with such undertaking that was in-
curred before receiving written notice of the de-
sign protection, as the court in its discretion di-
rects. The burden of providing written notice of
design protection shall be on the owner of the
design.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2907.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 1306 of this title.

§ 1308. Exclusive rights

The owner of a design protected under this
chapter has the exclusive right to—

(1) make, have made, or import, for sale or
for use in trade, any useful article embodying
that design; and

(2) sell or distribute for sale or for use in
trade any useful article embodying that de-
sign.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2908.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 1328 of this title.

§ 1309. Infringement

(a) ACTS OF INFRINGEMENT.—Except as pro-
vided in subsection (b), it shall be infringement
of the exclusive rights in a design protected
under this chapter for any person, without the
consent of the owner of the design, within the
United States and during the term of such pro-
tection, to—

(1) make, have made, or import, for sale or
for use in trade, any infringing article as de-
fined in subsection (e); or

(2) sell or distribute for sale or for use in
trade any such infringing article.

(b) ACTS OF SELLERS AND DISTRIBUTORS.—A
seller or distributor of an infringing article who
did not make or import the article shall be
deemed to have infringed on a design protected
under this chapter only if that person—

(1) induced or acted in collusion with a man-
ufacturer to make, or an importer to import
such article, except that merely purchasing or
giving an order to purchase such article in the
ordinary course of business shall not of itself
constitute such inducement or collusion; or

(2) refused or failed, upon the request of the
owner of the design, to make a prompt and full
disclosure of that person’s source of such arti-
cle, and that person orders or reorders such ar-
ticle after receiving notice by registered or
certified mail of the protection subsisting in
the design.

(c) ACTS WITHOUT KNOWLEDGE.—It shall not be
infringement under this section to make, have
made, import, sell, or distribute, any article em-
bodying a design which was created without
knowledge that a design was protected under
this chapter and was copied from such protected
design.

(d) ACTS IN ORDINARY COURSE OF BUSINESS.—A
person who incorporates into that person’s prod-
uct of manufacture an infringing article ac-
quired from others in the ordinary course of
business, or who, without knowledge of the pro-
tected design embodied in an infringing article,
makes or processes the infringing article for the
account of another person in the ordinary course
of business, shall not be deemed to have in-
fringed the rights in that design under this
chapter except under a condition contained in
paragraph (1) or (2) of subsection (b). Accepting
an order or reorder from the source of the in-
fringing article shall be deemed ordering or re-
ordering within the meaning of subsection (b)(2).

(e) INFRINGING ARTICLE DEFINED.—As used in
this section, an ‘‘infringing article’’ is any arti-
cle the design of which has been copied from a
design protected under this chapter, without the
consent of the owner of the protected design. An
infringing article is not an illustration or pic-
ture of a protected design in an advertisement,
book, periodical, newspaper, photograph, broad-
cast, motion picture, or similar medium. A de-
sign shall not be deemed to have been copied
from a protected design if it is original and not
substantially similar in appearance to a pro-
tected design.

(f) ESTABLISHING ORIGINALITY.—The party to
any action or proceeding under this chapter who
alleges rights under this chapter in a design
shall have the burden of establishing the de-
sign’s originality whenever the opposing party
introduces an earlier work which is identical to
such design, or so similar as to make prima
facie showing that such design was copied from
such work.

(g) REPRODUCTION FOR TEACHING OR ANALY-
SIS.—It is not an infringement of the exclusive
rights of a design owner for a person to repro-
duce the design in a useful article or in any
other form solely for the purpose of teaching,
analyzing, or evaluating the appearance, con-
cepts, or techniques embodied in the design, or
the function of the useful article embodying the
design.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2908.)

§ 1310. Application for registration

(a) TIME LIMIT FOR APPLICATION FOR REGISTRA-
TION.—Protection under this chapter shall be
lost if application for registration of the design
is not made within 2 years after the date on
which the design is first made public.

(b) WHEN DESIGN IS MADE PUBLIC.—A design is
made public when an existing useful article em-
bodying the design is anywhere publicly exhib-
ited, publicly distributed, or offered for sale or
sold to the public by the owner of the design or
with the owner’s consent.

(c) APPLICATION BY OWNER OF DESIGN.—Appli-
cation for registration may be made by the
owner of the design.

(d) CONTENTS OF APPLICATION.—The applica-
tion for registration shall be made to the Ad-
ministrator and shall state—

(1) the name and address of the designer or
designers of the design;

(2) the name and address of the owner if dif-
ferent from the designer;
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(3) the specific name of the useful article
embodying the design;

(4) the date, if any, that the design was first
made public, if such date was earlier than the
date of the application;

(5) affirmation that the design has been fixed
in a useful article; and

(6) such other information as may be re-
quired by the Administrator.

The application for registration may include a
description setting forth the salient features of
the design, but the absence of such a description
shall not prevent registration under this chap-
ter.

(e) SWORN STATEMENT.—The application for
registration shall be accompanied by a state-
ment under oath by the applicant or the appli-
cant’s duly authorized agent or representative,
setting forth, to the best of the applicant’s
knowledge and belief—

(1) that the design is original and was cre-
ated by the designer or designers named in the
application;

(2) that the design has not previously been
registered on behalf of the applicant or the ap-
plicant’s predecessor in title; and

(3) that the applicant is the person entitled
to protection and to registration under this
chapter.

If the design has been made public with the de-
sign notice prescribed in section 1306, the state-
ment shall also describe the exact form and po-
sition of the design notice.

(f) EFFECT OF ERRORS.—(1) Error in any state-
ment or assertion as to the utility of the useful
article named in the application under this sec-
tion, the design of which is sought to be reg-
istered, shall not affect the protection secured
under this chapter.

(2) Errors in omitting a joint designer or in
naming an alleged joint designer shall not affect
the validity of the registration, or the actual
ownership or the protection of the design, unless
it is shown that the error occurred with decep-
tive intent.

(g) DESIGN MADE IN SCOPE OF EMPLOYMENT.—In
a case in which the design was made within the
regular scope of the designer’s employment and
individual authorship of the design is difficult or
impossible to ascribe and the application so
states, the name and address of the employer for
whom the design was made may be stated in-
stead of that of the individual designer.

(h) PICTORIAL REPRESENTATION OF DESIGN.—
The application for registration shall be accom-
panied by two copies of a drawing or other pic-
torial representation of the useful article em-
bodying the design, having one or more views,
adequate to show the design, in a form and style
suitable for reproduction, which shall be deemed
a part of the application.

(i) DESIGN IN MORE THAN ONE USEFUL ARTI-
CLE.—If the distinguishing elements of a design
are in substantially the same form in different
useful articles, the design shall be protected as
to all such useful articles when protected as to
one of them, but not more than one registration
shall be required for the design.

(j) APPLICATION FOR MORE THAN ONE DESIGN.—
More than one design may be included in the

same application under such conditions as may
be prescribed by the Administrator. For each de-
sign included in an application the fee pre-
scribed for a single design shall be paid.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2909.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1304, 1306, 1313,
1332 of this title.

§ 1311. Benefit of earlier filing date in foreign
country

An application for registration of a design
filed in the United States by any person who
has, or whose legal representative or predecessor
or successor in title has, previously filed an ap-
plication for registration of the same design in
a foreign country which extends to designs of
owners who are citizens of the United States, or
to applications filed under this chapter, similar
protection to that provided under this chapter
shall have that same effect as if filed in the
United States on the date on which the applica-
tion was first filed in such foreign country, if
the application in the United States is filed
within 6 months after the earliest date on which
any such foreign application was filed.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2910.)

§ 1312. Oaths and acknowledgments

(a) IN GENERAL.—Oaths and acknowledgments
required by this chapter—

(1) may be made—
(A) before any person in the United States

authorized by law to administer oaths; or
(B) when made in a foreign country, before

any diplomatic or consular officer of the
United States authorized to administer
oaths, or before any official authorized to
administer oaths in the foreign country con-
cerned, whose authority shall be proved by a
certificate of a diplomatic or consular offi-
cer of the United States; and

(2) shall be valid if they comply with the
laws of the State or country where made.

(b) WRITTEN DECLARATION IN LIEU OF OATH.—
(1) The Administrator may by rule prescribe
that any document which is to be filed under
this chapter in the Office of the Administrator
and which is required by any law, rule, or other
regulation to be under oath, may be subscribed
to by a written declaration in such form as the
Administrator may prescribe, and such declara-
tion shall be in lieu of the oath otherwise re-
quired.

(2) Whenever a written declaration under para-
graph (1) is used, the document containing the
declaration shall state that willful false state-
ments are punishable by fine or imprisonment,
or both, pursuant to section 1001 of title 18, and
may jeopardize the validity of the application or
document or a registration resulting therefrom.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2911.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 1320 of this title.
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§ 1313. Examination of application and issue or
refusal of registration

(a) DETERMINATION OF REGISTRABILITY OF DE-
SIGN; REGISTRATION.—Upon the filing of an appli-
cation for registration in proper form under sec-
tion 1310, and upon payment of the fee pre-
scribed under section 1316, the Administrator
shall determine whether or not the application
relates to a design which on its face appears to
be subject to protection under this chapter, and,
if so, the Register shall register the design. Reg-
istration under this subsection shall be an-
nounced by publication. The date of registration
shall be the date of publication.

(b) REFUSAL TO REGISTER; RECONSIDERATION.—
If, in the judgment of the Administrator, the ap-
plication for registration relates to a design
which on its face is not subject to protection
under this chapter, the Administrator shall send
to the applicant a notice of refusal to register
and the grounds for the refusal. Within 3 months
after the date on which the notice of refusal is
sent, the applicant may, by written request,
seek reconsideration of the application. After
consideration of such a request, the Adminis-
trator shall either register the design or send to
the applicant a notice of final refusal to reg-
ister.

(c) APPLICATION TO CANCEL REGISTRATION.—
Any person who believes he or she is or will be
damaged by a registration under this chapter
may, upon payment of the prescribed fee, apply
to the Administrator at any time to cancel the
registration on the ground that the design is not
subject to protection under this chapter, stating
the reasons for the request. Upon receipt of an
application for cancellation, the Administrator
shall send to the owner of the design, as shown
in the records of the Office of the Administrator,
a notice of the application, and the owner shall
have a period of 3 months after the date on
which such notice is mailed in which to present
arguments to the Administrator for support of
the validity of the registration. The Adminis-
trator shall also have the authority to establish,
by regulation, conditions under which the op-
posing parties may appear and be heard in sup-
port of their arguments. If, after the periods
provided for the presentation of arguments have
expired, the Administrator determines that the
applicant for cancellation has established that
the design is not subject to protection under
this chapter, the Administrator shall order the
registration stricken from the record. Cancella-
tion under this subsection shall be announced by
publication, and notice of the Administrator’s
final determination with respect to any applica-
tion for cancellation shall be sent to the appli-
cant and to the owner of record. Costs of the
cancellation procedure under this subsection
shall be borne by the nonprevailing party or par-
ties, and the Administrator shall have the au-
thority to assess and collect such costs.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2911; amended Pub. L. 106–113, div. B,
§ 1000(a)(9) [title V, § 5005(a)(4)], Nov. 29, 1999, 113
Stat. 1536, 1501A–594.)

AMENDMENTS

1999—Subsec. (c). Pub. L. 106–113 inserted at end
‘‘Costs of the cancellation procedure under this sub-

section shall be borne by the nonprevailing party or
parties, and the Administrator shall have the authority
to assess and collect such costs.’’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1304, 1321 of this
title.

§ 1314. Certification of registration

Certificates of registration shall be issued in
the name of the United States under the seal of
the Office of the Administrator and shall be re-
corded in the official records of the Office. The
certificate shall state the name of the useful ar-
ticle, the date of filing of the application, the
date of registration, and the date the design was
made public, if earlier than the date of filing of
the application, and shall contain a reproduc-
tion of the drawing or other pictorial represen-
tation of the design. If a description of the sa-
lient features of the design appears in the appli-
cation, the description shall also appear in the
certificate. A certificate of registration shall be
admitted in any court as prima facie evidence of
the facts stated in the certificate.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2912.)

§ 1315. Publication of announcements and in-
dexes

(a) PUBLICATIONS OF THE ADMINISTRATOR.—The
Administrator shall publish lists and indexes of
registered designs and cancellations of designs
and may also publish the drawings or other pic-
torial representations of registered designs for
sale or other distribution.

(b) FILE OF REPRESENTATIVES OF REGISTERED
DESIGNS.—The Administrator shall establish and
maintain a file of the drawings or other pic-
torial representations of registered designs. The
file shall be available for use by the public under
such conditions as the Administrator may pre-
scribe.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2912.)

§ 1316. Fees

The Administrator shall by regulation set rea-
sonable fees for the filing of applications to reg-
ister designs under this chapter and for other
services relating to the administration of this
chapter, taking into consideration the cost of
providing these services and the benefit of a
public record.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2912.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 1313 of this title.

§ 1317. Regulations

The Administrator may establish regulations
for the administration of this chapter.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2912.)

§ 1318. Copies of records

Upon payment of the prescribed fee, any per-
son may obtain a certified copy of any official
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record of the Office of the Administrator that
relates to this chapter. That copy shall be ad-
missible in evidence with the same effect as the
original.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2913.)

§ 1319. Correction of errors in certificates

The Administrator may, by a certificate of
correction under seal, correct any error in a reg-
istration incurred through the fault of the Of-
fice, or, upon payment of the required fee, any
error of a clerical or typographical nature oc-
curring in good faith but not through the fault
of the Office. Such registration, together with
the certificate, shall thereafter have the same
effect as if it had been originally issued in such
corrected form.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2913.)

§ 1320. Ownership and transfer

(a) PROPERTY RIGHT IN DESIGN.—The property
right in a design subject to protection under this
chapter shall vest in the designer, the legal rep-
resentatives of a deceased designer or of one
under legal incapacity, the employer for whom
the designer created the design in the case of a
design made within the regular scope of the de-
signer’s employment, or a person to whom the
rights of the designer or of such employer have
been transferred. The person in whom the prop-
erty right is vested shall be considered the
owner of the design.

(b) TRANSFER OF PROPERTY RIGHT.—The prop-
erty right in a registered design, or a design for
which an application for registration has been
or may be filed, may be assigned, granted, con-
veyed, or mortgaged by an instrument in writ-
ing, signed by the owner, or may be bequeathed
by will.

(c) OATH OR ACKNOWLEDGMENT OF TRANSFER.—
An oath or acknowledgment under section 1312
shall be prima facie evidence of the execution of
an assignment, grant, conveyance, or mortgage
under subsection (b).

(d) RECORDATION OF TRANSFER.—An assign-
ment, grant, conveyance, or mortgage under
subsection (b) shall be void as against any subse-
quent purchaser or mortgagee for a valuable
consideration, unless it is recorded in the Office
of the Administrator within 3 months after its
date of execution or before the date of such sub-
sequent purchase or mortgage.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2913; amended Pub. L. 106–44, § 1(f)(2),
Aug. 5, 1999, 113 Stat. 222.)

AMENDMENTS

1999—Subsec. (c). Pub. L. 106–44 substituted ‘‘Ac-
knowledgment’’ for ‘‘Acknowledgement’’ in heading.

§ 1321. Remedy for infringement

(a) IN GENERAL.—The owner of a design is enti-
tled, after issuance of a certificate of registra-
tion of the design under this chapter, to insti-
tute an action for any infringement of the de-
sign.

(b) REVIEW OF REFUSAL TO REGISTER.—(1) Sub-
ject to paragraph (2), the owner of a design may

seek judicial review of a final refusal of the Ad-
ministrator to register the design under this
chapter by bringing a civil action, and may in
the same action, if the court adjudges the design
subject to protection under this chapter, enforce
the rights in that design under this chapter.

(2) The owner of a design may seek judicial re-
view under this section if—

(A) the owner has previously duly filed and
prosecuted to final refusal an application in
proper form for registration of the design;

(B) the owner causes a copy of the complaint
in the action to be delivered to the Adminis-
trator within 10 days after the commencement
of the action; and

(C) the defendant has committed acts in re-
spect to the design which would constitute in-
fringement with respect to a design protected
under this chapter.

(c) ADMINISTRATOR AS PARTY TO ACTION.—The
Administrator may, at the Administrator’s op-
tion, become a party to the action with respect
to the issue of registrability of the design claim
by entering an appearance within 60 days after
being served with the complaint, but the failure
of the Administrator to become a party shall
not deprive the court of jurisdiction to deter-
mine that issue.

(d) USE OF ARBITRATION TO RESOLVE DIS-
PUTE.—The parties to an infringement dispute
under this chapter, within such time as may be
specified by the Administrator by regulation,
may determine the dispute, or any aspect of the
dispute, by arbitration. Arbitration shall be gov-
erned by title 9. The parties shall give notice of
any arbitration award to the Administrator, and
such award shall, as between the parties to the
arbitration, be dispositive of the issues to which
it relates. The arbitration award shall be unen-
forceable until such notice is given. Nothing in
this subsection shall preclude the Administrator
from determining whether a design is subject to
registration in a cancellation proceeding under
section 1313(c).

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2913.)

§ 1322. Injunctions

(a) IN GENERAL.—A court having jurisdiction
over actions under this chapter may grant in-
junctions in accordance with the principles of
equity to prevent infringement of a design under
this chapter, including, in its discretion, prompt
relief by temporary restraining orders and pre-
liminary injunctions.

(b) DAMAGES FOR INJUNCTIVE RELIEF WRONG-
FULLY OBTAINED.—A seller or distributor who
suffers damage by reason of injunctive relief
wrongfully obtained under this section has a
cause of action against the applicant for such
injunctive relief and may recover such relief as
may be appropriate, including damages for lost
profits, cost of materials, loss of good will, and
punitive damages in instances where the injunc-
tive relief was sought in bad faith, and, unless
the court finds extenuating circumstances, rea-
sonable attorney’s fees.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2914.)
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§ 1323. Recovery for infringement

(a) DAMAGES.—Upon a finding for the claimant
in an action for infringement under this chap-
ter, the court shall award the claimant damages
adequate to compensate for the infringement. In
addition, the court may increase the damages to
such amount, not exceeding $50,000 or $1 per
copy, whichever is greater, as the court deter-
mines to be just. The damages awarded shall
constitute compensation and not a penalty. The
court may receive expert testimony as an aid to
the determination of damages.

(b) INFRINGER’S PROFITS.—As an alternative to
the remedies provided in subsection (a), the
court may award the claimant the infringer’s
profits resulting from the sale of the copies if
the court finds that the infringer’s sales are rea-
sonably related to the use of the claimant’s de-
sign. In such a case, the claimant shall be re-
quired to prove only the amount of the infring-
er’s sales and the infringer shall be required to
prove its expenses against such sales.

(c) STATUTE OF LIMITATIONS.—No recovery
under subsection (a) or (b) shall be had for any
infringement committed more than 3 years be-
fore the date on which the complaint is filed.

(d) ATTORNEY’S FEES.—In an action for in-
fringement under this chapter, the court may
award reasonable attorney’s fees to the prevail-
ing party.

(e) DISPOSITION OF INFRINGING AND OTHER ARTI-
CLES.—The court may order that all infringing
articles, and any plates, molds, patterns, mod-
els, or other means specifically adapted for mak-
ing the articles, be delivered up for destruction
or other disposition as the court may direct.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2914.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 1307 of this title.

§ 1324. Power of court over registration

In any action involving the protection of a de-
sign under this chapter, the court, when appro-
priate, may order registration of a design under
this chapter or the cancellation of such a reg-
istration. Any such order shall be certified by
the court to the Administrator, who shall make
an appropriate entry upon the record.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2915.)

§ 1325. Liability for action on registration fraud-
ulently obtained

Any person who brings an action for infringe-
ment knowing that registration of the design
was obtained by a false or fraudulent represen-
tation materially affecting the rights under this
chapter, shall be liable in the sum of $10,000, or
such part of that amount as the court may de-
termine. That amount shall be to compensate
the defendant and shall be charged against the
plaintiff and paid to the defendant, in addition
to such costs and attorney’s fees of the defend-
ant as may be assessed by the court.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2915.)

§ 1326. Penalty for false marking

(a) IN GENERAL.—Whoever, for the purpose of
deceiving the public, marks upon, applies to, or
uses in advertising in connection with an article
made, used, distributed, or sold, a design which
is not protected under this chapter, a design no-
tice specified in section 1306, or any other words
or symbols importing that the design is pro-
tected under this chapter, knowing that the de-
sign is not so protected, shall pay a civil fine of
not more than $500 for each such offense.

(b) SUIT BY PRIVATE PERSONS.—Any person
may sue for the penalty established by sub-
section (a), in which event one-half of the pen-
alty shall be awarded to the person suing and
the remainder shall be awarded to the United
States.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2915.)

§ 1327. Penalty for false representation

Whoever knowingly makes a false representa-
tion materially affecting the rights obtainable
under this chapter for the purpose of obtaining
registration of a design under this chapter shall
pay a penalty of not less than $500 and not more
than $1,000, and any rights or privileges that in-
dividual may have in the design under this chap-
ter shall be forfeited.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2915.)

§ 1328. Enforcement by Treasury and Postal
Service

(a) REGULATIONS.—The Secretary of the Treas-
ury and the United States Postal Service shall
separately or jointly issue regulations for the
enforcement of the rights set forth in section
1308 with respect to importation. Such regula-
tions may require, as a condition for the exclu-
sion of articles from the United States, that the
person seeking exclusion take any one or more
of the following actions:

(1) Obtain a court order enjoining, or an
order of the International Trade Commission
under section 337 of the Tariff Act of 1930 ex-
cluding, importation of the articles.

(2) Furnish proof that the design involved is
protected under this chapter and that the im-
portation of the articles would infringe the
rights in the design under this chapter.

(3) Post a surety bond for any injury that
may result if the detention or exclusion of the
articles proves to be unjustified.

(b) SEIZURE AND FORFEITURE.—Articles im-
ported in violation of the rights set forth in sec-
tion 1308 are subject to seizure and forfeiture in
the same manner as property imported in viola-
tion of the customs laws. Any such forfeited ar-
ticles shall be destroyed as directed by the Sec-
retary of the Treasury or the court, as the case
may be, except that the articles may be re-
turned to the country of export whenever it is
shown to the satisfaction of the Secretary of the
Treasury that the importer had no reasonable
grounds for believing that his or her acts con-
stituted a violation of the law.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2916.)
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REFERENCES IN TEXT

Section 337 of the Tariff Act of 1930, referred to in
subsec. (a)(1), is classified to section 1337 of Title 19,
Customs Duties.

§ 1329. Relation to design patent law

The issuance of a design patent under title 35,
United States Code, for an original design for an
article of manufacture shall terminate any pro-
tection of the original design under this chapter.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2916.)

§ 1330. Common law and other rights unaffected

Nothing in this chapter shall annul or limit—
(1) common law or other rights or remedies,

if any, available to or held by any person with
respect to a design which has not been reg-
istered under this chapter; or

(2) any right under the trademark laws or
any right protected against unfair competi-
tion.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2916.)

§ 1331. Administrator; Office of the Administrator

In this chapter, the ‘‘Administrator’’ is the
Register of Copyrights, and the ‘‘Office of the
Administrator’’ and the ‘‘Office’’ refer to the
Copyright Office of the Library of Congress.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2916.)

§ 1332. No retroactive effect

Protection under this chapter shall not be
available for any design that has been made pub-
lic under section 1310(b) before the effective date
of this chapter.

(Added Pub. L. 105–304, title V, § 502, Oct. 28, 1998,
112 Stat. 2916.)

REFERENCES IN TEXT

The effective date of this chapter, referred to in text,
is Oct. 28, 1998. See Effective Date note set out under
section 1301 of this title.


