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Public Law 95-95
95th Congress
An Act

To amend the Clean Air Act, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,
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TITLE I—AMENDMENTS RELATING PRIMARILY TO
TITLE I OF THE CLEAN AIR ACT

TRAINING

Sec. 101. (a) Seection 103(b) of the Clean Air Act is amended by
striking out paragraph (5), redesignating the following paragraphs
accordingly, and adding the following at the end thereof: “In carry-
ing out t%e. provisions of subsection (a), the Administrator shall pro-
vide training for, and make training grants to, personnel of air
pollution control agencies and other persons with suitable qualifica-
tions and make grants to such agencies, to other public or nonprofit
private agencies, institutions, and organizations for the purposes
stated in subsection (a) (5). Reasonable fees may be charged for such
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training provided to persons other than personnel of air pollution
control agencies but such training shall be provided to such personnel
of air pollution control agencies without charge.”.

(b) Section 103(a) of such Act is amended by striking out “train-
ing,” in paragraph (1) ; by striking out the period at the end of para-
graph (4) and inserting in lieu thereof “; and”; and by inserting the
followi aragraph at the end thereof :

“?gﬁf conduct and promote coordination and acceleration of
training for individuals relating to the causes, effects, extent,
prevention, and control of air pollution.”.

(¢) The Administrator of the Environmental Protection Agency
shall consult with the House Committee on Science and Technology
on the environmental and atmospheric research, development, and
demonstration asxects of this Act. In addition, the reports and studies
required by this Act that relate to research, development, and demon-
stration issues shall be transmitted to the Committee on Science and
Technology at the same time they are made available to other commit-
tees of the Congress.

WAIVER OF MAINTENANCE OF EFFORT REQUIREMENT

Sec. 102, (a) The third sentence of subsection (b) of section 105
of the Clean Air Act is amended to read as follows: “No agency shall
receive any grant-under this section during any fiscal year when its
expenditures of non-Federal funds for other than nonrecurrent
expenditures for air pollution control programs will be less than its
expenditures were for such programs during the preceding fiscal year,
unless the Administrator, after notice and opportunity for public
hearing, determines that a reduction in expenditures is attributable to
a nonselective reduction in expenditures in the programs of all execu-
tive branch agencies of the applicable unit of Government; and no
agency shall receive any grant under this section with respect to the
maintenance of a program for the prevention and control of air pollu-
tion unless the Administrator is satisfied that such grant will be so
used to supplement and, to the extent practicable, increasge the level of
State. loeal, or other non-Federal funds that would in the absence of
such grant be made available for the maintenance of such program,
s;nddw!,]] in no event supplant such State, local, or other non-Federal

unds.”.

(b) Subsection (e) of section 105 of such Act is amended by adding
the following at the end thereof: “In fiscal year 1978 and subsequent
fiscal years, subject to the provisions of subsection (b) of this section,
no State shall receive less than one-half of 1 per centum of the annual
appropriation for grants under this section for grants to agencies
within such State.”.

AIR QUALITY CONTROL REGIONS

Sec. 103. Section 107 of the Clean Air Act is amended by adding the
following new subsections at the end thereof :

“(d) (1) For the purpose of trans%ortat-ion control planning, part
D (relating to nonattainment), part C (relating to prevention of sig-
nificant deterioration of air quality), and for other purposes, each
State, within one hundred and twenty days after the date of enact-
ment of the Clean Air Act Amendments of 1977, shall submit to the
Administrator a list, together with a summary of the available infor-
mation, identifying those air quality control regions, or portions

29194 N - BN - Le

91 STAT. 687

42 USC 7403.

Research,
development, and
demonstration.
Consultation with
House committee.
Reports and
studies,
transmittal to
congressional
committees.

42 USC 7403
note.

Notice and
hearing.

42 USC 7405.

State agencies,
availability of
funds.

List,

noncomplying
ons.

42 USC 7407.

Post, pp. 746,

731.



91 STAT. 688 PUBLIC LAW 95-95—AUG. 7, 1977

thereof, established pursuant to this section in such State which on the
date of enactment of the Clean Air Act Amendments of 1977—

“(A) do not meet a national primary ambient air quality stand-
ard for any air pollutant other than sulfur dioxide or particulate
matter ;

“(B) do not meet, or in the judgment of the State may not in
the time period required by an applicable implementation plan
attain or maintain, any national primary ambient air quality
standard for sulfur dioxide or particulate matter ;

“(C) do not meet a national secondary ambient air quality
standard ;

“(D) cannot be classified under subparagraph (B) or (C) of
this paragraph on the basis of available information, for ambient
air quality levels for sulfur oxides or particulate matter; or

“(E) have ambient air quality levels better than any national
Hrimary or secondary air quality standard other than for sulfur

ioxide or particulate matter, or for which there is not sufficient
data to be classified under subparagraph (A) or (C) of this
paragraph.

List, “(2) Not later than sixty days after submittal of the list under
modification. paragmﬁh (1) of this subsection the Administrator shall promulgate
Notice. each such list with such modifications as he deems necessary. When-
ever the Administrator proposes to modify a list submitted by a State,
he shall notify the State and request all available data relating to
such region or portion, and provide such State with an opportunity

to demonstrate why any proposed modification is inapﬁropriate.

“(4) Any region or portion thereof which is not classified under
subparagraph (B) or })C) of paragraph (1) of this subsection for
sulfur dioxide or particulate matter within one hundred and eighty
days after enactment of the Clean Air Act Amendments of 1977 shail
be deemed to be a region classified under subparagraph (D) of para-
graph (1) of this subsection. ) )

Revised lists. “(5) A State may from time to time review, and as appropriate
revise and resubmit, the list required under this subsection. The Admin-
istrator shall consider and promulgate such revised list in accordance

with this subsection.
Air quality “(e) (1) Except as otherwise provided in paragrap}»lh (2), the Gover-
control regions,  nor of each State is authorized, with the approval of the Administrator,

redesignations.  t, redesignate from time to time the air quality control regions within
such State for purposes of efficient and effective air guaﬂv ma
ment. Upon such redesignation, the list under subsection (d) shall
modified accordingly.

“(2) In the case of an air quality control region in a State, or part
of such region, which the Administrator finds may significantly affect
air pollution concentrations in another State, the Governor of the State
in which such region, or part of a region, is located may redesignate
from time to time the boundaries of so much of such air quality control
region as is located within such State only with the approval of the
Administrator and with the consent of all Governors of all States
which the Administrator determines may be significantly affected.

“(3) No compliance date extension granted under section 113(d)

Post, p. T05. (5) (relating to coal conversion) shall cease to be effective by reason
of the regional limitation provided in section 113(d) (5) if the viola-
tion of such limitation is due solely to a redesignation of a region under
this subsection.”
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CRITERIA AND CONTROL TECHNIQUES

Skc. 104. (a) The first sentence of section 108(b) (1) of the Clean
Air Act is amended by striking the words “technology and costs of
emission control” and inserting in lieu thereof the words “cost of instal-
lation and operation, energy requirements, emission reduction benefits,
and environmental impact of the emission control technology”.

(b) Section 108(c) of such Act is amended by adding the following
at the end thereof: “Not later than six months after the date of the
enactment of the Clean Air Act Amendments of 1977, the Administra-
tor shall revise and reissue criteria relating to concentrations of NO.
over such period (not more than three hours) as he deems appropriate.
Such criteria shall include a discussion of nitric and nitrous acids,
nitrites, nitrates, nitrosamines, and other carcinogenic and potentially
carcinogenic derivatives of oxides of nitrogen.”.

TRANSPORTATION PLANNING AND GUIDELINES

Sec. 105. Section 108 of the Clean Air Act is amended by adding the
following new subsections at the end thereof :

“(e) The Administrator shall, after consultation with the Secretary
of Transportation and the Secretary of Housing and Urban Develop-
ment and State and local officials and within 180 days after the enact-
ment of this subsection, and from time to time thereafter, publish
guidelines on the basic program elements for the planning process
assisted under section 175 of part D, Such guidelines shall include
information on—

“(1) methods to identify and evaluate alternative planning and
control activities;

“(2) methods of reviewing plans on a regular basis as conditions
change or new information is presented ;

: “53) identification of funds and other resources necessary to
implement the plan, including interagency agreements on provid-
ing such fundsand resources;

‘(4) methods to assure participation by the public in all phases
of the planning process; and

“(5) such other methods as the Administrator determines nec-
essary to carry out a continuous planning process,

i 3] (1§ The Administrator shall publish and make available to
appropriate Federal agencies, States, and air pollution control agen-
cies, including agencies assisted under section 175 within 6 months
after enactment of this subsection for clauses (i), (ii), (iii), and (iv)
of subparagraph (A) and within one year after the enactment of this
subsection for the balance of this subsection (and from time to time
thereafter),

“(A) information, prepared, as approdﬁziate, in cooperation with
the Secretary of Transportation, regarding processes, procedures,
and methods to reduce or control each such pollutant, including

but not limited to—

“(i) motor vehicle emission inspection and maintenance
pro H :

“(ii) programs to control vapor emissions from fuel trans-
fer and storage operations and operations using solvents;

s E;n) programs for improved public transit;

“(iv) Jarogmms to establish exclusive bus and carpool
lanes and areawide carpool programs;
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“(v) programs to limit portions of road surfaces or certain
sections of the metropolitan areas to the use of common car-
riers, both as to time and place;

“(vi) programs for long-ran%e transit improvements
involving new transportation policies and transportation
facilities or major changes in existing facilities;

“(vii) programs to control on-street parking;

“(vii1) programs to construct new parking facilities and
operate existing parking facilities for the purpose of park
and ride lots and fringe parking;

“(ix) programs to limit portions of road surfaces or certain
sections of the metropolitan area to the use of nonmotorized
vehicles or pedestrian use, both as to time and place;

“(x) provisions for employer participation in programs to
encoura]itincarpooling, vanpooling, mass transit, bicycling,
and walking;

“(xig programs for secure bicycle storage facilities and
other facilities, including bicycle lanes, for the convenience
and protection of bicyelists, in both public and private areas;

“(xil) programs of staggered hours of work;

“(xiii) ;{rcvgmms to institute road user charges, tolls, or
differential rates to discourage single occupancy automobile

trips;
‘&sxiv) programs to control extended idling of vehicles;
“(xv) programs to reduce emissions by improvements in
c flow;

“(xvi) f)rograms for the conversion of fleet vehicles to
cleaner engines or fuels, or to otherwise control fleet vehicle
operations;

“(xvii) ﬁro rams for retrofit of emission devices or con-
trols on vehicles and engines, other than light duty vehicles,
not subject to regulations under section 202 of title II of
this Aet; and

“(xviig programs to reduce motor vehicle emissions which
are caused by extreme cold start conditions;

“(B) information on additional methods or strategies that will
contribute to the reduction of mobile source related pollutants
during periods in which any primary ambient air quality standard
will be exceeded and during episodes for which an air pollution
alert, warning, or emergency has been declared ;

“(C) information on other measures which may be employed
to reduce the impact on public health or protect the health of
sensitive or susceptible individuals or groups; and

“(D) information on the extent to which any process, proce-
dure, or method to reduce or control such air pollutant may cause
an increase in the emissions or formation of any other pollutant.

“(2) In publishing such information the Administrator shall also

include an assessment of—

“(A) the relative effectiveness of such processes, procedures,
and methods;

“(B) the potential effect of such processes, procedures, and
methods on transportation systems and the provision of transpor-
tation services; and

“(C) the environmental, ener%y, and economic impact of such
processes, procedures, and methods.”.
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AIR QUALITY STANDARDS

Sec. 106. (a) Section 109 of the Clean Air Act, as amended by
subsection (b) of this section, is amended by adding the following
new subsection at the end thereof : .

“(d) (1) Not later than December 31, 1980, and at five-year intervals
thereafter, the Administrator shall complete a thorough review of the
criteria published under section 108 and the national ambient air qual-
ity standards promulgated under this section and shall make such
revisions in such criteria and standards and promulgate such new
standards as may be appropriate in accordance with section 108 and
subsection (b) of this section. The Administrator may review and
revise criteria or promulgute new standards earlier or more frequently
than required under this paragr:Eh.

“(2) (A) The Administrator shall appoint an independent scientific
review committee composed of seven members inclng.ing at least one
member of the National Academy of Sciences, one physician, and one
person representing State air pollution control agencies,

“(B) Not later than January 1, 1980, and at five-year intervals
thereafter, the committee referred to in subparagraph (A) shall com-
plete a review of the criteria published under section 108 and the
national primary and secondary ambient air quality standards pro-
mulgated under this section and shall recommend to the Administrator
any new national ambient air quality standards and revisions of exist-
ing criteria and standards as may be appropriate under section 108 and
subsection (b) of this section.

“(C) Such committee shall also (i) advise the Administrator of
areas in which additional knowledge is required to appraise the ade-
quacy and basis of existing, new, or revised national ambient air
quality standards, (ii) describe the research efforts necessary to pro-
vide the required information, (iii) advise the Administrator on the
relative contribution to air pollution concentrations of natural as well
as anthropogenic activity, and (iv) advise the Administrator of an
adverse public health, welfare, social, economic, or energy effects whic
may result from various strategies for attainment and’ maintenance
of such national ambient air quality standards.”. /

(b) Section 109 of such Act is amended by adding the following new
subsection at the end thereof:

“(c¢) The Administrator shall, not later than one year after the date
of the enactment of the Clean Air Act Amendments of 1977, promul-
gate a national primary ambient air quality standard for NO, concen-
trations over a period of not more than 3 hours unless, based on the
criteria issued under section 108(c), he finds that there is no significant,
evidence that such a standard for such a period is requisite to protect
public health.”.

ENERGY OR ECONOMIC EMERGENCY AUTHORITY

Src. 107. (a) Section 110(f) of the Clean Air Act is amended to
read as follows:
_ “(f) (1) Upon application by the owner or operator of a fuel burn-
ing stationary source, and after notice and opportunity for public
hearing, the Governor of the State in which such source is located may
petition the President to determine that a national or regional cnergy
emergency exists of such severity that—
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L SA) a temporary suspension of any part of the applicable
implementation plan may be necessary, and

“(B) other means of responding to the energy emergency may

be inadequate.

Such determination shall not be delegable by the President to any
other person. If the President determines that a national or regional
energy emergency of such severity exists, a temporary emergency
suspension of any part of an applicable implementation plan adopted
by the State may be issued by the Governor of any State covered by
the President’s determination under the condition specified in para-
graph (2) and may take effect immediately.

“(2) A temporary emergency suspension under this subsection shall
be issued to a source only if the Governor of such State finds that—

“(A) there exists in the vicinity of such source a temporary
energy emergency involving high levels of unemployment or
loss of necessary energy supplies for residential dwellings; and

“(B) such unemployment or loss can be totally or partially alle-
viated by such emergency suspension.

Not more than one such suspension may be issued for any source on
the basis of the same set of circumstances or on the basis of the same
emergency.

“(3) A temporary emergency suspension issued by a Governor under
this subsection shall remain in effect for a maximum of four months
or such lesser period as may be specified in a disapproval order of
the Administrator, if any. The Administrator may disapprove such
suspension if he determines that it does not meet the requirements of
paragraph (2).

“(4) This subsection shall not apply in the case of a plan provision
or requirement promulgated by the Administrator under subsection
(e) of this section, but in any such case the President may grant a
temporary emergency suspension for a four month period of any such
provision or requirement if he makes the determinations and findings
specified in paragraphs (1) and (2).

“(5) The Governor may include in any temporary emergency sus-
pension issued under this subsection a provision delaying for a period
identical to the period of such suspension any compliance schednle
(or increment of progress) to which such source is subiect under
section 119, as in effect before the date of the enactment of this para-
graph or section 118(d) of this Act, upon a finding that such source
is unable to comply with such schedule (or increment) solely because
of the conditions on the basis of which a suspension was issued under
this subsection.”.

(b) Section 110 of such Act is amended by adding the following new
subsection at the end thereof :

“(g) (1) In the case of any State which has adopted and submitted
to the Administrator a proposed plan revision which the State
determines—

“( A) meets the requirements of this seetion, and

“(B) is necessary (i) to prevent the closing for one year or more
of any source of air pollution, and (ii) to prevent substantial in-
cre;ses in unemployment which would result from such closing,
an

which the Administrator has not approved or disapproved under this
section within the required four month period, the Governor may issue
a temporary emergency suspension of the part of the applicable imple-
mentation plan for such State which is proposed to be revised with
respect to such source. The determination under subparagraph (B)
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may not be made with respect to a source which would close without
regard to whether or not the proposed plan revision is approved.

(2) A temporary emergency suspension issued by a Governor
under this subsection shall remain in effect for a maximum of four
months or such lesser period as may be specified in a disapproval order
of the Administrator. The Administrator may disapprove such suspen-
sion if he determines that it does not meet the requirements of this
subsection.,

“(3) The Governor may include in any temporary emergency sus-
pension issued under this subsection a provision delaying for a period
identical to the period of such suspension any compliance schedule (or
increment of progress) to which such source is subject under section
119 as in effect before the date of the enactment of t]h.is paragraph, or
under section 113(d) upon a finding that such source is unable to
comply with such schedule (or increment) solely because of the
conditions on the basis of which a suspension was issned under this
subsection.”.

TMPLEMENTATION PLANS

Skc, 108, (a) (1) Section 110(a)(2) (bé) of the Clean Air Act is
??gndfetd by( i{merting “except as may be provided in subparagraph
*after () )!r.

%2 Section 110(a) (2) (B) of such Act is amended by stnlnn% out
“land-use and” and by inserting after “transportation controls” the
following: “, air quality maintenance plans, and preconstruction
1'%?iew of direct sources of air pollution as provided in subparagraph
( 7'!'

3) Section 110(a) ('2) (D) of such Act is amended by inserting
after “(I)) it includes” and before “a procedure” the following: “a
program to Fruvide for the enforcement of emission limitations and
regulation of the modification, construction, and operation of any sta-
tionary source, including a permit program as required in parts C and
D and a permit or equivalent program for any major emitting facility,
within such region as necessary to assure (i) that national ambient air
quality standards are achieved and maintained, and (ii)”.

(4) Section 110(a)(2) (E) of such Act is amended to read as
follows:

“(E) it contains adequate provisions (i) prohibiting any sta-
tionary source within the State from emitting any air pollutant
in amounts which will (I) prevent attainment or maintenance by
any other State of any such national pri.ma'l;'hy or secondary ambient
air quality standard, or (II) interfere with measures required to
be included in the applicable implementation plan for any other
State under part C to prevent significant deterioration of air
quality or to protect visibility. and (ii) insuring compliance with
the requirements of section 126, relating to interstate pollution
abatement ;"

(5) Section 110(a) (2) (F) of such Act is amended by striking out
“and” before “(v)” and by inserting the following at the end thereof:
“and (vi) requirements that the State comply with the requirements
respecting State boards under section 128;” after “such authority ;"

(6) (A) Section 110(a)(2) (H)(ii) of such Act is amended by
inserting after “to achieve the national ambient air quality primary
or secondary standard which it implements” the following: “or to
otherwise comply with any additional requirements established under
the Clean Air Act Amendments of 19777,
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State . (B) Section 110(a) (2) (H) (ii) of such Act is amended by inserting

implementation  “except as provided in paragraph (3)(C),” before “whenever”.

Elzmﬁ Sccon_mtg- (b) Section 110(a) (2) of the Clean Air Act is amended lgl striking
*  out “and” at the end of subparagraph (G), striking out the period

at the end of subparagraph (H), and by adding the following new
subparagraphs at the end thereof :

Nonattainment “(I) it provides that after June 30, 1979, no major stationary
AIeh, convpcton source shall be constructed or modified in any nonattainment area
gﬁ‘&“;“’!;;ﬁ (as defined in section 171(2)) to which such plan applies, if the

emissions from such facility will cause or contribute to concen-
trations of any pollutant for which a national ambient air quality
standard is exceeded in such area, unless, as of the time of
application for a permit for such construction or modification,

Post, p. 746. such plan meets the requirements of part D (relating to mnon-
attainment areas) ;

Post, p. 719. “(J) it meets the requirements of section 121 (relating to con-

Post, p. 725. sultation), section 127 (relating to public notification), part C

(relating to prevention of significant deterioration of air qual-
ity and visibility protection), and
Fee. “(X) it requires the owner or operator of each major stationary
source to pay to the permitting authority as a condition of any
rmit required under this Act a fee sufficient to cover—
‘(i) the reasonable costs of reviewing and acting upon any
application for such a permit, and
“(i1) if the owner or operator receives a permit for such
source, whether before or after the date of enactment of this
subparagraph, the reasonable costs (incurred after such date
of enactment) of implementing and enforcing the terms and
conditions of any such permit (not including any court costs
or other costs associated with any enforcement action).”.
State _ _ (c) Section 110(a) (3) of such Act is amended by adding the follow-
implementation ing new subparagraph at the end thereof:
plan, revision. ‘(C) Neither the State, in the case of a plan (or portion thereof)
approved under this subsection, nor the Administrator in the case of
a plan (or portion thereof) promulgated under subsection (c), shall
be required to revise an appﬁcab]a implementation plan because one
Post, p. T11. or more exemptions under section 118 (relating to Federal facilities),
Post, p. 705. enforcement orders under section 113(d), suspensions under section
Ante, pp. 691, 110 (f) or (g) (relating to temporary energy or economic authority)
692. or orders under section 119 (relating to primary nonferrous smelters)
1_:_’*’“- pp- 709, have been granted, if such plan would Eave met the requirements of
iz this section if no such exemptions, orders, extension, or variances had
been granted.”.
Implementation (d) (1) Section 110(c) (1) of such Act is amended by adding the
plan, regulations. following new sentence at the end thereof: “Notwithstanding the
preceding sentence, any portion of a plan relating to any measure
Post, p. 719. described in the first sentence of section 121 (relating to consultation)
or the consultation process required under such section 121 shall not be
required to be promulgated before the date eight months after such
date required for submission.”.
(2) tion 110(c) (1) (A) of such Act is amended to read as
follows:
“(A) the State fails to submit an implementation plan which
meets the requirements of this section,”.
(8) Section 110(c) of such Act is amended by adding the following
new paragraphs at the end thereof :
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“(3) Upon application of the chief executive officer of any general
purpose unit of local government, if the Administrator determines
that such unit has adequate authority under State or local law, the
Administrator may delegate to such unit the authority to implement
and enforce within the jurisdiction of such unit any part of a plan
promulgated under this subsection. Nothing in this paragraph shall
prevent the Administrator from implementing or enforcing any
apt?lica.ble rovision of a plan promulgated under this subsection.

(4) In the case of any applicable implementation plan containing
measures requiring—
“(A) retrofits on other than commercially owned in-use
vehicles,
“(B) gas rationing which the Administrator finds would have
seriously disruptive and widespread economic or social effects, or
“(C) the reduction of the supply of on-street parking spaces,
the Governor of the State may, after notice and opportunity for
public hearing, temporarily suspend such measures notwithstanding
the requirements of this section until January 1, 1979, or the date
on which a plan revision under section 110(a) (2) (I) is submitted,
whichever is earlier. No such suspension shall be granted unless the
State agrees to prepare, adopt, and submit such plan revision as
determined by the Administrator.

“(5) (A) Any measure in an applicable implementation plan which
requires a toll or other charge for the use of a bridge located entirely
within one city shall be eliminated from such plan by the Admin-
istrator upon application by the Governor of the State, which appli-
cation shall include a certification by the Governor that he will revise
such plan in accordance with subparagraph (B).

“(B) In the case of any applicable implementation plan with
respect to which a measure ias li)een eliminated under subparagraph
(A), such plan shall, not later than one year after the date of the
enactment of this subparagraph, be revised to include comprehensive
measures (including the written evidence required by part D), to:

“(i) establish, expand, or improve public transportation
measures to meet basic transportation needs, as expeditiously as
is Practicable; and

*(ii) implement transportation control measures necessary to
attain and maintain national ambient air quality standards,

and such revised lg)lan shall, for the purpose of implementing such
comprehensive public transportation measures, include requirements
to use (insofar as is necessary) Federal grants, State or local funds,
or any combination of such grants and funds as may be consistent
with the terms of the legislation providing such grants and funds.
Such measures shall, as a substitute for the to]ls or charges eliminated
under subparagraph (A), provide for emissians reductions equivalent
to the reductions which may reasonably be expected to be achieved
through the use of the tolls or charges eliminated.

“(C) Any revision of an implementation plan for purposes of
meeting the requirements of subparagraph (B) shall be submitted in
coordination with any plan revision required under part D.”.

(e) Section 110(a) of such Act is amended by adding at the end
thereof the following new paragraphs:

“(5) (A) (i) Any State may include in a State implementation plan
but the Administrator may not require as a condition of approval o
such plan under this section, any indirect source review program.
The Administrator may approve and enforce, as part of an applicable
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implementation plan, an indirect source review program which the
State chooses to adopt and submit as part of its plan.

“(ii) Except as provided in subparagraph ( 2, no plan promul-
gated by the Administrator shall include any indirect source review
program for any air quality control region, or portion thereof.

“(iil) Any State may revise an applicable implementation plan
approved under section 110(a) to suspend or revoke any such program
included in such plan, provided that such plan meets the requirements
of this section.

“SB) The Administrator shall have the authority to promulgate,
implement and enforce regulations under section 110(e¢) respectin
indirect source review programs which apply only to federally assiste
highways, airports, am]:l other major federal{y assisted indirect sources
and federally owned or operated indirect sources.

“(C) For purposes of this paragraph, the term ‘indirect source’
means a facility, building, structure, installation, real property, road,
or highway which attracts, or may attract, mobile sources of pollu-
tion. Such term includes parking lots, parking garages, and other
facilities subject to any measure for management of parking supply
(within the meaning of section 110(c) (2) (D) (ii) ), including regula-
tion of existing off-street parking but such term does not include new
or existing on-street parking. Direct emissions sources or facili-
ties at, within, or associated with, any indirect source shall not be
deemed indirect sources for the purpose of this paragraph.

“(D) For purposes of this paragraph the term ‘indirect source
review program’ means the facility-by-facility preconstruction or pre-
modification review of indirect sources of air pollution, including such
measures as are necessary to assure, or assist in assuring, that a new
or modified indirect source will not attract mobile sources of air pol-
lution, the emissions from which would cause or contribute to air
pollution concentrations—

¥(i) exceeding any national primary ambient air qualit
standard for a mobile source-related air pollutant after the pri-
mary standard attainment date, or
s “?i'i) preventing maintenance of any such standard after such
ate,

“(E) For purposes of this paragraph and paragraph (2) (B), the
term ‘transportation control measure’ does not include any measure
which is an ‘indirect source review program’.

“(6) No State plan shall be treated as meeting the requirements of
this section unless such plan provides that in the case of any source
which uses a supplemental, or intermittent control system for purposes
of meeting the requirements of an order under section 113(d) or sec-
tion 119 (relating to primary nonferrous smelter orders), the owner
or operator of such source may not temporarily reduce the pay of any
employee by reason of the use of such supplemental or intermittent
or other dispersion dependent control system.”.

(f) Section 110(d) of such Act is amended by striking out “imple-
ments” and all that follows down through the period at the end thereof
and inssrting in lieu thereof “implements the requirements of this
section.”.

(g) Section 110 of such Act is amended by adding the following new
subsections at the end thereof:

“(g) (1) Not later than one year after the date of enactment of the
Clean Air Act Amendments of 1977 and annually thereafter, the
Administrator shall assemble and publish a comg:'ehensive document
for each State setting forth all requirements of the applicable imple-
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mentation plan for such State and shall publish notice in the Federal
Register of the availability of such documents. Each such document
shall be revised as frequently as practicable but not less often than
annually.

“(2) %he Administrator may promulgate such regulations as may be
reasonably necessary to carry out the purpose of this subsection.

“(h) Except for a primary nonferrous smelter order under section
119, a suspension under section 110 (f) or (g) (relating to emergency
suspensions), an exemption under section 118 (relating to certain Fed-
eral facilities), an order under section 113(d) (relating to compliance
orders), a plan promulgation under section 110(¢), or a plan revision
under section 110(a) ( 3%, no order, suspension, plan revision, or other
action modifying any requirement of an applicable implementation
plan may be taken with respect to any stationary source by the State or
by the Administrator. y

“(i) As a condition for issuance of any permit required under this
title, the owner or operator of each new or modified stationary source
which is required to obtain such a permit must show to the satisfac-
tion of the permitting authority that the technological system of con-
tinuous emission reduction which is to be used at such source will
enable it to comply with the standards of performance which are to
apply to such source and that the construction or modification and
operation of such source will be in compliance with all other require-
ments of this Act.”.

NEW BOURCE STANDARDS OF PERFORMANCE

Skc. 109, (a) Section 111 of the Clean Air Act is amended by adding
the following new subsections at the end thereof :

“(f) (1) Not later than one year after the date of enactment of this
subsection, the Administrator shall promulgate regulations listing
under subsection (b) (1) (A) the categories of major stationary sources
which are not on the date of the enactment of this subsection inecluded
on the list required under subsection (b) (1) (A). The Administrator
shall promulgate regulations establishing standards of performance
for the percentage of such categories of sources set forth in the follow-
ing table before the expiration of the corresponding period set forth
in such table:

Period by which stand-

ards must be promul-
gated after date list

“Percentage of source categories required to be is required to be pro.
listed for which standards must be established : mulgated :
25 _ e 2 YEArs.
{1 DS SRS S S A D S T SRR T 3 years.
100 4 years.

“(2) In determining priorities for promulgating standards for cate-
ories of major stationary sources for the purpose of paragraph (1),
the Administrator shall consider—
“(A) the quantity of air pollutant emissions which each such
category will emit, or will be designed to emit;
“%) the extent to which each such pollutant may reasonably
be anticiﬁated to endanger public health or welfare; and
“(C) the mobility and competitive nature of each such category
of sources and the consequent need for nationally applicable new
source standards of performance.
“(8) Before promulgating any regulations under this subsection
or listing any category of major stationary sources as required under
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this subsection, the Administrator shall consult with appropriate rep-
resentatives of the Governors and of State air pollution control
agencies.

“(%a(l) Upon application by the Governor of a State showing
that the Administrator has failed to specify in regulations under sub-
section (f) (1) any category of major stationary sources required to

be specified under such regulations, the Administrator shall revise
such regulations to specify any such categorgz.
“(2) Upon application of the Governor of a State, showing that any

category of stationary sources which is not included in the list under
subsection (b) (I&Ar{ contributes significantly to air pollution which
may reasonably be anticipated to endanger public health or welfare
(notwithstanding that such category is not a category of major station-
ary sources), the Administrator shall revise such regulations to specify
such category of stationary sources.

“(3) Upon application of the Governor of a State showing that
the Administrator has failed to apply properly the criteria required to
be considered under subsection (f) (2), the Administrator shall revise
the list under subsection (b) (1) (A) to apply properly such criteria.

“(4) Upon application of the Governor og a State showing that—

“(A) a new, innovative, or improved technology or process
which achieves greater continuous emission reduction has heen
ad?iquate]y demonstrated for any category of stationary sources,
an

“(B) as a result of such technology or process, the new source
standard of performance in effect under subsection (b) for such
category no longer reflects the greatest degree of emission limita-
tion achievable through application of the best technological sys-
tem of continuous emission reduction which (taking into
consideration the cost of achieving such emission reduction, an-l
any non-air quality health and environmental impact and energy
requirements) has been adequately demonstrated,

the Administrator shall revise such standard of performance for such
category accordingly.

“(5) Upon application by the Governor of a State showing that the
Administrator has failed to list any air pollutant which causes, or
contributes to, air pollution which may reasonably be anticipated to
result in an increase in mortality or an increase in serious irreversible,
or incapacitating reversible, illness as a hazardous air pollutant under
section 112, the Administrator shall revise the list of hazardous air
pollutants under such section to include such pollutant,

“(6) Upon application by the Governor of a State showing thot any
category of stationary sources of a hazardous air pollutant listed under
section 112 is not subject to emission standards under such seetion, the
Administrator shall propose and promulgate such emission standards
applicable to such category of sources.

“(7) Unless later deadlines for action of the Administrator are
otherwise prescribed under this section or section 112, the Adminis-
trator shall. not later than three months following the date of receipt
of any application by a Governor of a State, either—

“(A) find that such application does not contain the requisite
showing and deny such application, or

“(B) grant such application and take the action required under
this subsection.

“(8) Before taking any action required by subsection (f) or by this
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subsection, the Administrator shall provide notice and opportunity
for public hearing. . 5

& 81) (1) For purposes of this section, if in the judgment of the
Administrator, it is not feasible to prescribe or enforce a standard of
performance, he may instead promulgate a design, equipment, work
practice, or operational standard, or combination thereof, which
reflects the best technological system of continuous emission reduction
which (taking into consideration the cost of achieving such emission
reduction, and any non-air quality health and environmental impact
and energy requirements) the Administrator determines has been ade-
quately demonstrated. In the event the Administrator promulgates a

esign or equipment standard under this subsection, he shall include
as part of such standard such requirements as will assure the proper
operation and maintenance of any such element of design or equipment.

“(2) For the purpose of this subsection, the phrase ‘not feasible
to prescribe or enforce a standard of performance’ means any situation
in which the Administrator determines that (A) a pollutant or pollu-
tants cannot be emitted through a conveyance tf;;igned &DEF con-
structed to emit or capture such pollutant, or that any requirement
for, or use of, such a conveyance would be inconsistent with any
Federal, State, or local law, or (B) the application of measurement
methodology to a particular class of sources is not practicable due
to technological or economie limitations.

“(3) If after notice and opportunity for public hearing, any per-
son establishes to the satisfaction of the Administrator that an alter-
native means of emission limitation will achieve a reduction in
emissions of any air pollutant at least equivalent to the reduetion in
emissions of such air pollutant achieved under the requirements of
paragraph (1), the Administrator shall permit the use of such alter-
native by the source for purposes of compliance with this section with
respect to such pollutant.

“(4) Any standard promulgated under paragraph (1) shall be
promuloated in terms of standard of performance whenever it
Eecomes feasible to promulgate and enforce such standard in such

erms,

“(1) Any regulations promulgated by the Administrator under this
section applicable to grain elevators shall not apply to country ele-
vators (as defined by the Administrator) which have a storage capac-
ity of less than two million five hundred thousand bushels.”

(b) (1) Seetion 111(d)(1) of such Act is amended by striking
out “emissions standards” in each place it appears and inserting
in lieu thereof “standards of performance” and by adding at the
end thereof the following new sentence: “Reculations of the Admin-
istrator nunder this paragraph shall permit the State in applying a
standard of performance to any particular source under a plan
submitted under this paragraph to take into consideration, among
other factors, the remaining useful life of the existing source to
which such standard applies.”.

82) Section 111(d) (2) of such Act is amended by adding at the
end thereof the following new sentence: “In promulgating a standard
of performance under a plan prescribed under this paragraph, the
Administrator shall take into consideration, among other factors,
remaining useful lives of the sources in the category of sources to
which such standard applies.”.

(e) (1) (A) Section 111(a)(1) of the Clean Air Act, defining
standard of performance, is amended to read as follows:
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“(1) The term ‘standard of performance’ means—

“(A) with respect to any air pollutant emitted from a
category of fossil fuel fired stationary sources to which sub-
section (b) applies, a standard—

“(i) establishing allowable emission limitations for
such category of sources, and

“(ii) requiring the achievement of a percentage reduc-
tion in the emissions from such category of sources from
the emissions which would have resulted from the use of
fuels which are not subject to treatment prior to com-
bustion,

bt | B% with respect to any air pollutant emitted from a cate-
gory of stationary sources (other than fossil fuel fired sources)
to which subsection (b) applies, a standard such as that
referred to in subparagraph (A) (1) ; and

“?C) with respect to any air pollutant emitted from a par-
ticular source to which subsection (d) applies, a standard

which the State (or the Administrator under the conditions
specified in subsection (d)(2)) determines is applicable to
that source and which reflects the degree of emission reduc-
tion achievable through the application of the best system
of continuous emission reduction which (taking into consid-
eration the cost of achieving such emission reduction, and any
nonair quality health and environmental impact and energy
requirements) the Administrator determines has been ade-
quately demonstrated for that category of sources.
For the purpose of subparagraphs (A) (i) and (ii) and (B), a stand-
ard of performance sha ect the degree of emission limitation and
the percenct:.lge reduction achievable through application of the best
technological system of continuous emission reduction which (taking
into consideration the cost of achieving such emission reduction, any
nonair quality health and environmental impact and energy require-
ments) the Administrator determines has been adequately demon-
strated. For the purpose of subparagraph (1) (A) (ii), any cleaning of
the fuel or reduction in the pollution characteristics of the fuel after
extraction and prior to combustion may be credited, as determined
under regulations promulgated by the Administrator, to a source
which burns such fuel.”,

(B) Section 111(a) of such Act is further amended by adding the
following new paragraph at the end thereof :

“(7) The term ‘technological system of continuous emission
reduction’ means—

“(A) a technological process for production or operation
by any source whicﬁ is inherently low-polluting or nonpollut-
ing, or

g(B) a technological system for continuous reduction of the
pollution generated by a source before such pollution is
emitted into the ambient air, including precombustion clean-
ing or treatment of fuels.”.

(2) Section 111(b) (1) (B) of such Act is amended by striking out
“may, from time to time,” in the next to last sentence thereof and by
inserting in lieu thereof “shall, at least every four years, review and, if
appropriate,”.

(8) Section 111(b) of such Act is further amended by inserting at
the end thereof the following :

“(5) Except as otherwise authorized under subsection (h), nothing
in this section shall be construed to require, or to authorize the Admin-
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istrator to require, any new or modified source to install and operate
any particular technological system of continuous emission reduction
to comply with any new source standard of performance.

“(6) The revised standards of performance required by enactment
of subsection (a) (1) (A) (i) and (ii) shall be promulgated not later
than one year after enactment of this paragraph. Any new or modified
fossil fuel fired stationary source which commences construction prior
to the date of publication of the proposed revised standards shall not
be required to comply with such revised standards.”.

(d) (1) The second sentence of section 111(c) (1) is amended by
striking out “(except with respect to new sources owned or operated
by the United States)”.

(2) The second sentence of section 112(d) (1) is amended by strik-
ing out “(except with respect to stutionary sources owned or operated
by the United States)”.

(3) The second sentence of section 114(b) (1) is amended by strik-
ing out “(except with respect to new sources owned or operated by
the United States)?”.

(e) Section 111 of such Act is amended by adding the following new
subsections at the end thereof: /

“(3) As a condition for issuance of any permit required under this
title, the owner or operator of each new or modified stationary source
which is required to obtain such a permit must show to the satisfaction
of the permitting authority that the technological system of continuous
emission reduction which is to be used at such source will enable it to
comply with the standards of performance which are to apply to such
source and that the construction or modification and operation of such
source will be in compliance with all other requirements of this Act.

“(k) (1) (A) Any person proposing to own or operate a new source
may request the Administrator for one or more waivers from the
requirements of this section for such source or any portion thereof with
respect to any air pollutant to encourage the use of an innovative tech-
nological system or systems of continuous emission reduction. The
Administrator may, with the consent of the Governor of the State in
which the source is to be located, grant a waiver under this paragraph,
if the Administrator determines after notice and opportunity for
public hearing, that—

“(1) the proposed system or systems have not been adequately
demonstrated,

“(ii) the proposed system or systems will operate effectively and
there is a substantial likelihood that such system or systems will
achieve greater continuous emission reduction than that required
to be achieved under the standards of performance which would
otherwise apply, or achieve at least an equivalent reduction at
lower cost in terms of energy, economic, or nonair quality envir-
onmental impact,

“(iii) the owner or operator of the proposed source has dem-
onstrated to the satisfaction of the Administrator that the pro-
posed system will not cause or contribute to an unreasonable risk
to public health, welfare, or safety in its operation, function, or
malfunction, and

“(iv) the granting of such waiver is consistent with the require-
ments of subgwmgraph (C).

In making any determination under clause (ii), the Administrator
shall take into account any previous failure of such system or systems
to operate effectively or to meet any requirement of the new source
performance standards. In determining whether an unreasonable risk

91 STAT. 701

Revised
standards,
enactment date.
Ante, p. 699.

42 USC 7411.

42 USC 7412.

42 USC 7414.

Permit
conditions.
Ante, p. 697.

Waiver.

Notice and
hearing.



91 STAT. 702

Ante, p. 700;
Post, p. 791.
Tests.

Waiver terms and
conditions.

Post, pp. 704,
705.

Termination date.

Requirements
extension.

PUBLIC LAW 95-95—AUG. 7, 1977

exists under clause (iii), the Administrator shall consider, amon
other factors, whether and to what extent the use of the propose
technological system will cause, increase, reduce, or eliminate emis-
sions of any unregulated pollutants; available methods for reducing
or eliminating any risk to public health, welfare, or safety which may
be associated with the use of such system; and the availability of other
technological systems which may be used to conform to standards
under su%section (b) of this section without causing or contributing to
such unreasonable risk. The Administrator may conduct such tests and
may require the owner or operator of the proposed source to conduct
such tests and provide such information as is necessary to carry out
clause (iii) of this subparagraph. Such requirements shall include a
re(huirement for prompt reporting of the emission of any unregulated
pollutant from a system if such pollutant was not emitted, or was
emitted in significantly lesser amounts without use of such system.

“(B) A waiver under this paragraph shall be granted on such terms
and conditions as the Administrator determines to be necessary to
assure—

(i) emissions from the source will not prevent attainment and
maintenance of any national ambient air quality standards, and

“(ii) proper functioning of the technological system or systems
authorized.

Any such term or condition shall be treated as a standard of perform-
ance for the purposes of subsection (e) of this section and section 113.
“{02 The number of waivers granted under this paragraph with
respect to a proposed technological system of continuous emission
uction shall not exceed such number as the Administrator finds
necessary to ascertain whether or not such system will achieve the
conditions specified in clauses (ii) and (iii) of subparagraph (A).
f“(D) A waiver under this paragraph shall extend to the sooner
0 —

“(i) the date determined by the Administrator, after con-
sultation with the owner or operator of the source, taking into
consideration the design, installation, and capital cost of the
technological system or systems being used, or

“(ii) the date on which the Administrator determines that
such system hag failed to—

“(I) achieve at least an equivalent continuous emission
reduction to that reqﬁired to be achieved under the standards
of Performance which would otherwise apply, or
(1‘) ((]jg (ggmply with the condition speci.ﬁz.td in paragraph

iii),
and that such failure cannot be corrected.

“(E) In carrying out subparagraph (D) (i), the Administrator
shall not permit any waiver for a source or portion thereof to extend
beyond the date—

“(1) seven years after the date on which any waiver is granted
to such source or portion thereof, or

“(ii) four years after the date on which such source or portion
thereof commences operation,

whichever is earlier.

“(F) No waiver under this subsection shall apply to any portion of
a source other than the portion on which the innovative technological
system or systems of continuous emission reduction is used.

“(2)(A) If a waiver under paragraph (1) is terminated under
clause (ii) of paragraph (1) (D), the Administrator shall grant an
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extension of the requirements of this section for such source for such
minimum period as may be necessary to comply with the applicable
standard of performance under subsection (b) of this section. Such
period shall not extend beyond the date three years from the time
such waiver is terminated.

“(8) An extension granted under this paragraph shall set forth
emission limits and a compliance schedule containing increments of
progress which require compliance with the applicable standards of
performance as expeditiously as practicable and include such measures
as are necessary and practicable in the interim to minimize emissions.
Such schedule shall be treated as a standard of performance for pur-
poses of subsection (e) of this section and section 113.”.

(f) Section 111(a) of such Act is amended by adding the following
new paragraph at the end thereof:

“(7) A conversion to coal (A) by reason of an order under section
2(a) of the Energy Supply and Environmental Coordination Act of
1974 or any amendment thereto, or any subsequent enactment which
supersedes such Act, or (B) which qualifies under section 113(d) (5)
(A)(ii) of this Act, shall not be deemed to be a modification for
purposes of paragraphs (2) and (4) of this subsection.”.

EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS

Skc. 110, Section 112 of the Clean Air Act is amended by adding
the following new subsection at the end thereof:

“(e) (1) For purposes of this section, if in the judgment of the
Administrator, it is not feasible to preseribe or enforce an emission
standard for control of a hazardous air pollutant or pollutants, he
may instead promulgate a design, equipment, work practice, or oper-
ational standard, or combination thereof, which in his judgment is
adequate to protect the public health from such pollutant or pollutants
with an ample margin of safety. In the event the Administrator
promulgates a design or equipment standard under this subsection, he
shall include as part of such standard such requirements as will assure
the proper operation and maintenance of any such element of design
or equipment.

“(2) For the purpose of this subsection, the phrase ‘not feasible to
preseribe or enforce an emission standard’ means any situation in which
the Administrator determines that (A) a hazardous pollutant or pol-
lutants cannot be emitted through a conveyance designed and con-
structed to emit or ecapture such pollutant, or that any requirement for,
or use of, such a conveyance would be inconsistent with any Federal,
State, or local law, or (B) the application of measurement method-
ology to a particular class of sources is not practicable due to tech-
nological or economic limitations.

“(3) If after notice and opportunity for public hearing, any per-
son establishes to the satisfaction of the Administrator that an alter-
native means of emission limitation will achieve a reduction in
emissions of any air pollutant at least equivalent to the reduction in
emissions of such air pollutant achieved under the requirements of
paragraph (1), the Administrator shall permit the use of such alterna-
tive by the source for purposes of compliance with this section with
respect to such pollutant.

“(4) Any standard promulgated under paragraph (1) shall be
gmlpu]gabed in terms of an emission standard whenever it becomes

easible to promulgate and enforce such standard in such terms.”.
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ENFORCEMENT PROVISIONS

Sec. 111. (a) Section 113(a) of the Clean Air Act is amended by
inserting the following new paragraph at the end thereof :

“(5) Whenever, on the basis of information available to him, the
Administrator finds that a State is not acting in compliance with any
requirement of the regulation referred to in section 129(a)(1) of
the Clean Air Act Amendments of 1977 (relating to certain interpre-
tative regulations) or any plan provisions required under section 110
(a) (2)( %1 and part D, he may issue an order prohibiting the construc-
tion or modification of any major stationary source in any area to
which such provisions apply or he may bring a civil action under sub-
section (b) E’i).”.

(bg (1) So much of section 113(h) of such Act as precedes para-
graph (1) thereof is amended to read as follows:

“(b) The Administrator shall, in the case of any person which is the
owner or operator of a major stationary source, and may, in the case
of any other person, commence a civil action for a permanent or
temporary injunction, or to assess and recover a civil penalty of not
more t-hz,m $25,000 per day of violation, or both, whenever such
person—",

(2) Section 113(b) of such Act is amended by inserting the follow-
ing after the first sentence thereof: “The Administrator may com-
mence a civil action for recovery of any noncompliance penalty under
section 120 or for recovery of any nonpayment penalty for which any
person is liable under section 120 or for both.”.

(b) Section 113(b) of such Act is amended by striking out the penul-
timate sentence thereof and substituting: “Any action under this sub-
section may be brought in the district court of the United States for
the district in which the violation occurred or in which the defendant
resides or has his principal place of business, and such court shall
have jurisdiction to restrain such violation, to require compliance, to
assess such civil penalty and to collect any noncompliance penalty
Sand nonpayment penalty) owed under section 120. In determining
the amount of any civil penalty to be assessed under this subsection,
the court shall take into consideration (in addition to other factors)
the size of the business, the economic impact of the penalty on the
business, and the seriousness of the violation.”.

(3) Section 113(b) of such Act is amended by adding the following
at the end thereof : “In the case of any action brought by the Adminis-
trator under this subsection, the court may award costs of litigation
(including reasonable attorney and expert witness fees) to the party
or parties against whom such action was brought in any case where
the court ﬁm%.sa that such action was unreasonable.”.

() (1) Section 113(b) (3) of such Act is amended by striking out
“or section 119(g)"” and inserting in lieu thereof “section 119(g) (as
in effect before tﬁe date of the enactment, of the Clean Air Act Amend-
ments of 1977), subsection (d) (5) (relating to coal conversion) sec-
tion 320 (relating to cost of certain vapor recovery), section 119
(relating to smelter orders) or any regulation under part B (relating
to ozone) ™.

(2) Section 113(b) (4) of such Act is amended by inserting “or
subsection (d) of this section” after “114".

(3) Section 113(b) of such Act is amended by striking out “or” at
the end of paragraph (3), striking out the period at the end of para-
graph (4) and substituting “; or”, and inserting the following new
paragraph at the end thereof:
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“(5) attempts to construct or modify a major stationary source
in any area with respect to which a finding under subsection (a)
(5) has been made,”. )
" {ld) (1) Section 113(c) (1) (B) of such Act is amended to read as
ollows:
“(B) violates or fails or refuses to comply with any order
nn,(,ier section 119 or under subsection (a) or (d) of this section,
(2) Section 113 (¢) (1) of such Act is amended b‘y striking out “or”
at the end of subparagraph (B), by striking out “section 112(c), or
section 119 (g)” and inserting in lieu thereof: “section 112(c), or
“(D) violates any requirement of section 119(g) (as in effect
before the date of 513 enactment of this Act) subsection (b)_(?;
or (d)(5) of section 120 (relating to noncompliance penalties
or any requirement of ]iulart B (relating to ozone)”. »
(3) Section 113(c) of such Act is amended by adding the following
new paragraph at the end thereof: X
“(3) For the purpose of this subsection, the term ‘person’ includes,
in addition to the entities referred to in section 302 (e), any responsible
corporate officer.”.

COMPLIANCE ORDERS (INCLUDING COAL CONVERSION)

Sec. 112. (a) Section 113 of the Clean Air Act is amended by adding
the following new subsection :

“(d)(1) A State (or, after thirty days notice to the State, the
Administrator) may issue an order for any stationary source which
specifies a date for final compliance with any requirement of an
applicable implementation plan later than the date for attainment of
any national ambient air quality standard specified in such plan if—

“(A) such order is issued after notice to the publie (and, as
appropriate, to the Administrator) containing the content of the
proposed order and opportunity for public hearing;

“(B) the order contains a schedule and timetable for com-
pliance;

“(C) the order requires compliance with applicable interim
requirements as provided in paragraph (5)(B) (relating to
sources converting to coal), and paragraph (6) and (7) (relating
to all sources receiving such orders) and requires the emission
monitoring and reporting by the source authorized to be required
under sections 110(a) (2) (F') and 114(a) (1) ;

“(D) the order provides for final compliance with the require-
ment of the applicable implementation plan as expeditiously as
practicable, but (except as provided in paragrah (4) or (5)) in
no event later than July 1, 1979, or three years after the date for
final compliance with such requirement specified in such plan,
whichever is later ; and

“(E) in the case of a major stationary source, the order notifies
the source that it will be required to pay a noncompliance penalty
under section 120 or by such later date as is set forth in the order
in accordance with section 120 in the event such source fails to
achieve final compliance by July 1, 1979.

“(2) In the case of any major stationary source, no such order issued
by the State shall take effect until the Administrator determines that
such order has been issued in accordance with the requirements of this
Act. In the case of any source other than a major stationary source,
such order issued by the State shall cease to be effective upon a deter-
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mination by the Administrator that it was not issued in accordance
with the requirements of this Act. If the Administrator so objects, he
shall simultaneously proceed to issue an enforcement order in accord-
ance with subsection (a) or an order under this subsection. Nothing
in this section shall be construed as limiting the authority of a State
or political subdivision to adopt and enforce a more stringent emission
limitation or more expeditious schedule or timetable for compliance
than that contained in an order by the Administrator.

“(8) If any source not in compliance with any requirement of an
applicable implementation plan gives written notification to the State
(or the Administrator) that sucﬁ source intends to comply by means
of replacement of the facility, a complete change in production proc-
ess, or a termination of operation, the State (or the Administrator)
may issue an order under paragraph (1) of this subsection permitting
the source to operate until July 1, 1979, without any interim schedule
of compliance : Provided, That as a condition of the issuance of any
such order, the owner or operator of such source shall post a bond or
other surety in an amount equal to the cost of actual compliance by
such facility and any economic value which may acerue to the owner
or operator of such source by reason of the failure to comply. If a
source for which the bond or other surety required by this paragraph
has been posted fails to replace the facility, change the production
process, or terminate the operations as specified in the order by the
required date, the owner or operator shall immediately forfeit on the
bond or other surety and the State (or the Administrator) shall have
no discretion to modify the order under this paragraph or to com-
promise the bond or other surety.

“(4) An order under paragraph (1) of this subsection may be issued
to an existing stationary source if—

“(A) the source will expeditiously use new means of emission
limitation which the Administrator determines is likely to be
adequately demonstrated (within the meaning of section 111(a)
(1) upon expiration of the order, -

“(B) such new means of emission limitation is not likely to be
used by such scarce unless an order is granted under this sub-
section.

“(C) such new means of emission limitation is determined by
the Administrator to have a substantial likelihood of—

“(i) achieving greater continuous emission reduction than
the means of emission limitation which, but for such order,
would be required ; or

“(ii) achieving an equivalent continuous reduction at lower
cost in terms of energy, economic, or nonair quality environ-
mental impact; and

“(D) compliance by the source with the requirement of the
applicable implementation plan would be impracticable prior to,
or during, the installation of such new means,

Such an order shall provide for final compliance with the requirement
in the applicable implementation plan as expeditiously as practicable,
but in no event later than five years after the date on which the source
would otherwise be required to be in full compliance with the require-
ment.

#(5) (A) In the case of a major stationary source which is burning
petroleum produets or natural gas, or both and which—

“(1) is prohibited from doing so under an order pursuant to
the provisions of section 2(a) of the Energy Supply and Environ-
mental Coordination Aet of 1974 or any amem})ment thereto, or
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any subsequent enactment which supersedes such provisions, or

4 (ii)bsv??(ilthin one year after enactment of the Clean Air Act
Amendments of 1977 gives notice of intent to convert to coal as
its primary energy source because of actual or anticipated curtail-
ment of natural gas supplies under any curtailment plan or sched-
ule approved by the Federal Power Commission (or, in the case
of intrastate natural gas supplies, approved by the appropriate
State regulatory commissions‘, [ | ;

and which thereby would no longer be in compliance with any require-
ment under an applicable implementation plan, an order may be issued
by the Administrator under paragraph (1) of this subsection for such
source which specifies a date for final compliance with such requirement
as expeditious{?: as practicable, but not later than December 31, 1980.
The Administrator may issue an additional order under paragraph (1)
of this subsection for such source providing an additional period of
such source to come into compliance with the requirement in the appli-
cable implementation plan, which shall be as expeditiously as practi-
cable, but in no event later than five years after the date required for
compliance under the preceding sentence. )
“(B) Inissuing an order pursuant to subparagraph (A),the Admin-
istrator shall prescribe (and may from time to time modify) emission
limitations, requirements respecting pollution characteristics of coal,
or other enforceable measures for control of emissions for each source
to which such an order applies. Such limitations, requirements, and
measures shall be those which the Administrator determines must be
complied with by the source in order to assure (throughout the period
before the date for final compliance established in the order) that the
burning of coal by such source will not result in emissions which cause
or contribute to concentrations of any air pollutant in excess of any
national primary ambient air quality standard for such pollutant.
“(C) The Administrator may, by regulation, establish priorities
under which manufacturers of continuous emission reduction systems
necessary to earry out this paragraph shall provide such systems to
users thereof, if he finds, after consultation with the States, that pri-
orities must be imposed in order to assure that such systems are first
provided to sources subject to orders under this paragraph in air qual-
ity control regions in which national primary ambient air quality
standards have not been achieved. No regulation under this subpara-
graph may impair the obligation of any contract entered into before
the date of enactment of the Clean Air Act Amendments of 1977.
“(D) No order issued to a source under this paragraph with respect
to an air pollutant shall be effective if the national primary ambient
air quality standard with respect to such pollutant is being exceeded
at any time in the air quality control region in which such source is
located. The preceding sentence shall not apply to a source if, upon
submission by any person of evidence satisfactory to the Administra-
tor, the Administrator determines (after notice and public hearing)—

“(i) that emissions of such air pollutant from such source will
affect only infrequently the air quality concentrations of such
pollutant in each portion of the region where such standard is
being exceeded at any time;

“(gli) that emissions of such air pollutant from such source will
have only insignificant effect on the air quality concentrations of
such pollutant in each portion of the region where such standard
is being exceeded at an{' time; and

“(ii1) with reasonable statistical assurance that emissions of
such air pollutant from such source will not cause or contribute
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to air %uality concentrations of such pollutant in excess of the
national primary ambient air quality standard for such pollutant.

“SIB) An order issued to a source under this subsection shall set
forth compliance schedules containing increments of progress which
require comlp]jance with the requirement postponed as expeditiously
as practicable.

“(7) A source to which an order is issued under paragraph (1), (3),
(4), or (5) of this subsection shall use the best practicable system or
systems of emission reduction (as determined by the Administrator
taking into account the requirement with which the source must ulti-
mately comply) for the period during which such order is in effect and
shall comply with such interim requirements as the Administrator
determines are reasonable and practicable. Such interim requirements
shall include—

“(A) such measures as the Administrator determines are neces-
sary to avoid an imminent and substantial endangerment to health
of persons, and

“(B) a requirement that the source comply with the require-
ments of the applicable implementation p?an during any such

eriod insofar as such source is able to do so (as determined by the
deinistrator) ;

“(8) Any order under paragraph (1) or (3) of this subsection shall
be terminated if the Adpministrntor etermines on the record, after
notice and hearing, that the inability of the source to comply no longer
exists. If the owner or operator of the source to which tﬂe order is
issued demonstrates that prompt termination of such order would
result in undue hardship, the termination shall become effective at the
earliest practicable date on which such undue hardship would not
result, but in no event later than the date required under this
subsection.

“(9) If the Administrator determines that a source to which an
order is issued under this subsection is in violation of any requirement
of this subsection, he shall—

“(A) enforce such requirement under subsections (a), (b), or
(c) of this section,

“(B) (after notice and opportunity for public hearing) revoke
such order and enforce compliance with the requirement with
respect to which such order was granted,

“(C) give notice of noncompliance and commence action under
section 120, or

“(D) take any appropriate combination of such actions,

“(10) During the period of the order issued under this subsection
and where the owner or operator is in compliance with the terms of
such order, no other enforcement action pursuant to this section or
section 304 of this Act shall be pursued against such owner or operator
based upon noncompliance during the period the order is in effect with
the requirement for the source covered by such order.

“(11) For the purposes of sections 110, 304, and 307 of this Act, any
order issued b tl!:e State gand approved by the Administrator) pur-
suant to this subsection shall become part of the applicable implementa-
tion plan.

“(12) Any enforcement order issued under subsection (a) of this
section or any consent decree in an enforcement action which is in effect
on the day of enactment of the (lean Air Act Amendments of 1977
shall remain in effect to the extent that such order or consent decree
is (A) not inconsistent with the requirements of this subsection and
section 119 or (B) the administrative orders on consent issued by the



PUBLIC LAW 95-95—AUG. 7, 1977

Administrator on November 5, 1975 and February 26, 1976 and requir-
in% compliance with sulfur dioxide emission limitations or standards
at least as stringent as those promulgated under section 111. Any such
enforcement orﬁzr issued under subsection (a) of this section or con-
sent decree which provides for an extension beyond July 1, 1979, except
such administrative orders on consent, is void unless modified under
this subsection within one year after the enactment of the Clean Air
Act Amendments of 1977 to comply with the requirements of this
subsection.”.

(b) (1) Section 119 of such Act is hereby repealed. All references
to such section 119 or subsections thereof in section 2 of the Energy
Supply and Environmental Coordination Act of 1974 (Public Law
93-319) or any amendment thereto, or any subsequent enactment which
supersedes such Act, shall be construed to refer to section 113(d) of
the Clean Air Act and to paragraph (5) thereof in particular. Any
certification or notification reqmreg to be given by the Administrator
of the Environmental Protection Agency under section 2 of the
Energy Supply and Environmental Coordination Act of 1974 or any
amendment thereto, or any subsequent enactment which supersedes
such Act, shall be given only when the Governor of the State in which
is located the source to which the proposed order under section 113(d)
(5) of the Clean Air Act is to be issued gives his prior written concur-
rence,

(2) Inthe case of any major stationary souree to which any require-
ment is applicable under section 113(d) (5) (B) of the Clean Air Act
and for which certification is required under section 2 of the Energy
Supply and Environmental Coordination Act of 1974 or any amend-
ment thereto, or any subsequent enactment which supersedes such Act,
the Administrator of the Environmental Protection Agency shall
certify the date which he determines is the earliest date that such
source will be able to comply with all such requirements. In the case
of any plant or installation which the Administrator of the Environ-
mental Protection Agency determines (after consultation with the
State) will not be subject to an order under section 113(d) of the
Clean Air Act and for which certification is required under section 2
of the Energy Supply and Environmental Coordination Act of 1974
or any amendment thereto, or any subsequent enactment which super-
sedes such Aet, the Administrator of the Environmental Protection
Ageney shall certify the date which he determines is the earliest date
that such plant or installation will be able to burn coal in compliance
with all applicable emission limitations under the implementation

lan,
£ (3) Any certification required under section 2 of the Energy Supply
and Environmental Coordination Aect of 1974 or any amendment
thereto, or any subsequent enactment which supersedes such Act, or
under this suﬁsect.ion may be provided in an order under section
113(d) of the Clean Air Act.

NOTICE TO STATE IN CASE OF CERTAIN INSPECTIONS, ETC,

Sec. 113. Section 114 of the Clean Air Act is amended by adding
at the end thereof the following new subsection:

“(d) (1) In the case of any emission standard or limitation or other
requirement which is adopted by a State, as part of an applicable
implementation plan or as part of an order under section 113(d),
before carrying out an entry, inspection, or monitoring under para-
graph (2) of subsection (a) with respect to such standard, limitation,
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or other requirement, the Administrator (or his representatives) shall
provide the State air pollution control agency with reasonable prior
notice of such action, indicating the purpose of such action. No State
agency which receives notice under this paragraph of an action pro-
posed to be taken may use the information contained in the notice to
inform the person whose property is proposed to be affected of the

roposed action. If the Administrator has reasonable basis for believ-
ing that a State agency is so using or will so use such information,
notice to the agancy under this paragraph is not required until such
time as the Administrator determines the agency will no longer so
use information contained in a notice under this paragraph. Nothing
in this section shall be construed to require notification to any State
agency of any action taken by the Administrator with respect to any
standard, limitation, or other requirement which is not part of an
applicable implementation plan or which was promulgated by the
Administrator under section 110(c).

“(2) Nothing in paragraph (1) shall be construed to provide that
any failure of the Administrator to comply with the requirements of
such paragraph shall be a defense in any enforcement action brought
by the Administrator or shall make inadmissible as evidence in any
such action any information or material obtained notwithstanding
such failure to comply with such requirements.

INTERNATIONAL AIR POLLUTION

Sec. 114, Section 115 of the Clean Air Act is amended to read as

follows:
“INTERNATIONAL AIR POLLUTION

“Sgc. 115. (a) Whenever the Administrator, upon receipt of reports,
surveys or studies from any duly constituted international agency has
reason to believe that any air pollutant or pollutants emitted in the
United States cause or contribute to air pollution which may reason-
ably be anticipated to endanger public health or welfare in a foreign
country or whenever the Secretary of State requests him to do so with
respect to such pollution which the Secretary of State alleges is of
sucﬁ a nature, the Administrator shall give formal notification thereof
to the Governor of the State in which such emissions originate.

“(b) The notice of the Administrator shall be deemed to be a ﬁndinﬁ
under section 110(2) (2) (H) (ii) which requires a plan revision wit
respect to so much of the applicable implementation plan as is inade-
quate to prevent or eliminate the endangerment referred to in subsec-
tion (]a) . Any foreign country so affected by such emission of pollutant
or pollutants shall be invited to appear at any public hearing associ-
ated with any revision of the appropriate portion of the applicable
implementation plan.

“(e) This section shall apply only to a foreign country which the
Administrator determines has given the United States essentially the
same rights with respect to the prevention or control of air pollution
occurring in that country as is given that country by this section.

“(d) ﬁecummendaﬁions issued following any abatement conference
conducted };rior to the enactment of the Clean Air Act Amendments
of 1977 shall remain in effect with respect to any pollutant for which
no national ambient air quality standard has been established under
section 109 of this Act unless the Administrator, after consultation
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with all agencies which were party to the conference, rescinds any
such recommendation on grounds of obsolescence.”.

PRESIDENT'S AIR QUALITY ADVISORY BOARD

SEc. 115, Section 117 of the Clean Air Act is amended—
(1) to strike subsections (a) through (¢); )
(2; to renumber subsections (d) and (e) as subsections (a) and
(b), respectively; and )
(3) to amend redesignated subsection (b)— _
(A) by striking the words “the Board and” the first time
the word “Board” appears and inserting in lieu thereof the
word “any”; and )
(B) by striking the words “of the Board” the second time
the word “Board” appears.

CONTROL OF POLLUTION FROM FEDERAL FACILITIES

Skc. 116. (a) Section 118 of the Clean Air Act, relating to control

of pollution from Federal facilities, is amended—

(1) by inserting “(a)” after “118”, and

(2) by striking out “shall comply with Federal, State, interstate,
and local requirements respecting control and abatement of air
pollution to the same extent that any person is subject to such
requirements” and inserting in lieu thereof “and each officer, agent,
or employee thereof, Shﬂ.]f be subject to, and comply with, all
Federal, State, interstate, and local requirements, administrative
authority, and process and sanctions respecting the control and
abatement of air pollution in the same manner, and to the same
extent as any nongovernmental entity. The preceding sentence
shall apply (A) to any requirement whether substantive or pro-
cedural (including any recordkeeping or reporting requirement,
any requirement respecting permits and any other requirement
whatsoever), (B) to the exercise of any Federal, State, or local
administrative authority, and (C) to any process and sanction,
whether enforced in Federal, State, or local courts or in any other
manner. This subsection shall apply notwithstanding any immun-
ity of such agencies, officers, agents, or employees under any law
or rule of law. No officer, agent, or employee of the United States
shall be personally liable for any civil penalty for which he is
not otherwise liable.”.

(b) Section 118 of such Act is amended by striking out “The Presi-
dent may exempt” and inserting in lieu thereof :

“(b) The President may exempt”,

(¢) Section 118(b) of such Act, as amended by subsection (b) of
this Act, is amended by inserting the following immediately before
the last sentence thereof: “In addition to any such exemption of a
E:r:t;cular emission source, the President may, if he determines it to

in the paramount interest of the United States to do so, issue regu-
lations exempting from compliance with the requirements of thi
section any weaponry, aqulglment, aircraft, vehicles, or other classes
or categories of property which are owned or operated by the Armed
Forces of the United States (including the Coast Guard) or by the
National Guard of any State and which are uniquely military in nature.

The President shall reconsider the need for such regulations at three-
year intervals.”.
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PRIMARY NONFERROUS BMELTER ORDERS

Skc. 117. (a) Title I of the Clean Air Act is amended by inserting
immediately before section 101 the following : “Parr A—A1r QUALITY
ANp Eyassion LinoraTrons”. )

(b) Part A of title I of the Clean Air Act is amended by adding
the following new section at the end thereof:

“PRIMARY NONFERROUS SMELTER ORDERS

“Sgke. 119. (a) (1) Upon application by the owner or operator of a
primary nonferrous smelter, a primary nonferrous smelter order under
subsection (b) may be issued—

“(A) by the Administrator, after thirty days’ notice to the
State, or
“(B) by the State in which such source is located, but no such
order issued by the State shall take effect until the Administrator
determines that such order has been issued in accordance with
the requirements of this Act. )
Not later than ninety days after submission by the State to the Admin-
istrator of notice of the issuance of a primary nonferrous smelter order
under this section, the Administrator shall determine whether or not
such order has been issued by the State in accordance with the require-
ments of this Act. If the Administrator determines that such order
has not been issued in accordance with such requirements, he shall
conduct a hearing respecting the reasonably available control tech-
nology for primary nonferrous smelters.

“(2) (A) An order issued under this section to a primary nonferrous
smelter shall be referred to as a ‘primary nonferrous smelter order’.
No primary nonferrous smelter may receive both an enforcement order
under section 113(d) and a primary nonferrous smelter order under
this section.

“(B) Before any hearing conducted under this section, in the case
of an application made by the owner or operator of a primary non-
ferrous smelter for a second order under this section, the applicant
shall furnish the Administrator (or the State as the case may be)
with a statement of the grounds on which such application is {Jased
(including all supporting documents and information). The statement
of the grounds for the proposed order shall be provided by the Admin-
istrator or the State in any case in which such State or Administrator
is acting on its own initiative. Such statement (including such docu-
ments and information) shall be made available to the public for a
thirty-day period before such hearing and shall be considered as part
of such hearing. No primary nonferrous smelter order may be granted
unless the applicant establishes that he meets the conditions required
for the issnance of such order (or the Administrator or State estab-
lishes the meeting of such conditions when acting on their own
initiative).

“(C) Anv decision with respect to the issuance of a primary non-
ferrous smelter order shall be accompanied by a coneise statement of
the findings and of the basis of such findings.

“(b) A primary nonferrous smelter order under this section may be
issued to a primary nonferrous smelter if—

“(1) such smelter is in existence on the date of the enactment
of this section;

*(2) the requirement of the applicable implementation plan
with respect to which the order is issued is an emission limitation
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or standard for sulfur oxides which is necessary and intended
to be itself sufficient to enable attainment and maintenance of
national primary and secondary ambient air quality standards for
sulfur oxides; and )

“(3) such smelter is unable to comply with such requirement
by the applicable date for compliance because no means of emis-
sion limitation applicable to such smelter which will enable it to
achieve compliance with such requirement has been adeqbuately
demonstrated to be reasonably available (as determined by the
Administrator, taking into account the cost of compliance, non-
air quality health and environmental impact, and energy
consideration).

“(e) (1) A second order issued to a smelter under this section shall
set. forth compliance schedules containing increments of progress
which require compliance with the requirement postponed as expediti-
ously as practicable. The increments of progress shall be limited to
re(‘luiring compliance with subsection (d) and, in the case of a second
order, to procuring, installing, and operating the necessary means of
emission limitation as expeditiously as practicable after the Admin-
istrator determines such means have been adequately demonstrated to
be reasonably available within the meaning of subsection (b) (3).

“(2) Not in excess of two primary nonferrous smelter orders may
be issued under this section to any primary nonferrous smelter. The
first such order issued to a smelter shall not result in the postponement
of the requirement with ect to which such order is issued beyond
January 1, 1983. The secl;e;g such order shall not result in the post-
ponement of such requirement beyond January 1, 1988,

“(d)eél) (A) Each primary nonferrous smelter to which an order
is issued under this section shall be required to use such interim meas-
ures for the ;ﬂeriod during which such order is in effect as may be
necessary in the judgment of the Administrator to assure attainment
and maintenance of the national primary and secondary ambient air
quality standards during such period t:iing into account the aggre-
gate effect on air quality of such order together with all variances,
extensions, waivers, enforcement orders, delayed compliance orders
fgu‘i; primary nonferrous smelter orders previously issued under this

CL.

“(B) Such interim requirements shall include—

“(1) a requirement that the source to which the order applies
comply with such reporting requirements and conduct such mon-
itoring as the Administrator determines may be necessary, and

“(i1) such measures as the Administrator determines are nec-
essary to avoid an imminent and substantial endangerment to
health of persons.

“(C) Such interim measures shall also, except as provided in para-
E'aph (2), include continuous emission reduction technology. The

dministrator shall condition the use of any such interim measures
upon the agreement of the owner or (()ﬁerater of the smelter—

(i) to comply with such conditions as the Administrator deter-
mines are necessary to maximize the reliability and enforceability
of such interim measures, as applied to the smelter, in attaining
and maintaining the national ambient air quality standards to
which the order relates, and

“(ii) to commit reasonable resources to research and develop-
ment of appropriate emission control technology.

“(2) The requirement of paragraph (1) for the use of continuous
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emission reduction technology may be waived with respect to a par-
ticular smelter by the State or the Administrator, after notice and
a hearing on the record, and upon a showing by the owner or operator
of the smelter that such requirement would be so costly as to neces-
sitate permanent or prolonged temporary cessation of operations of
the smelter. Upon application for such waiver, the Administrator
shall be notified and sEall, within ninety days, hold a hearing on the
record in accordance with section 554 of title 5 of the United States
Code. At such hearing the Administrator shall require the smelter
involved to present information relating to any alleged cessation of
operations snd the detailed reasons or justifications therefor. On the
basis of such hearing the Administrator shall make findings of fact
as to the effect of such requirement and on the alleged cessation of
operations and shall make such recommendations as he deems appro-
priate. Such report, findings, and recommendations shall be available
to the public, and shall be taken into account by the State or the
Administrator in making the decision whether or not to grant such
waiver.

“(3) In order to obtain information for purposes of a waiver under
paragraph (2), the Administrator may, on his own motion, conduct
an investigation and use the authority of section 319.

“(4) In the case of any smelter which on the date of enactment
of this section uses continuous emission reduction technology and
supplemental controls and which receives an initial primary non-
ferrous smelter order under this section, no additional continuous
emission reduction technology shall be required as a condition of such
order unless the Administrator determines, at any time, after notice
and public hearing, that such additional continuous emission reduction
technology is adequately demonstrated to be reasonably available for
the primary nonferrous smelter industry.

L Fe) At any time during which such order applies, the Administra-
tor may enter upon a public hearing respecting the availability of
technology. Any order under this section shall be terminated if the
Administrator determines on the record, after notice and public hear-
ing, that the conditions upon which the order was based no longer exist.
If the owner or operator of the smielter to which the order is issued
demonstrates that prompt termination of such order would result
in undue hardship, the termination shall become effective at the
earliest practicable date on which such undue hardship would not
result, but in no event later than the date required under subsection

c).

“(f) If the Administrator determines that a smelter to which
an order is issued under this section is in violation of any requirement
of subsection (¢) or (d), heshall—

(1) enforce such requirement under section 113,

%(2) (after notice and opportunity for public hearing) revoke
such order and enforce compliance with the requirement with
resPect to which such order was granted,

#(3) give notice of noncompliance and commence action under
section 120, or

“(4) take any appropriate combination of such actions.”.

NONCOMPLIANCE PENALTY

Sec. 118, Part A of title T of the Clean Air Act is amended by
adding the following new section at the end thereof:
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“NONCOMPLIANCE PENALTY

“Skc. 120. (a) (1) (A) Not later than 6 months after the date of
enactment of this section, and after notice and opportunity for a
public hearing, the Administrator shall promulgate regulations
requiring the assessment and collection of a noncompliance penalty
against persons referred to in paragraph (2) (A).

“(B) (i) Each State may develop and submit to the Administrator
a plan for earrying out this section in such State. If the Administrator
finds that the State plan meets the requirements of this section, he
may delegate to such State any authority he has to carry out this
sectlon.

“(ii) Notwithstanding a delegation to a State under clause (i), the
Administrator may carry out this section in such State under the cir-
cumstances deseribed in subsection (b) (2) (B). |

“(2) (A) Except as provided in subparagraph (B) or (C) of this
paragraph, the State or the Administrator shall assess and collect a
noncompliance penalty against every person who owns or operates—

(1) a major stationary source (other than a primary nonfer-
rous smelter which has received a primary nonferrous smelter
order under section 119) which is not in compliance with any
emission limitation, emission standard or compliance schedule
under any applicable implementation plan, or

“(ii) a stationary source which is not in compliance with an
emission limitation, emission standard, standard of performance,
11' other requirement established under section 111 or 112 of this

ct, or

“(111) any source referred to in clause (1) or (ii) (for which an
extension, order, or suspension referred to in subparagraph (B) is
in effect), or a primary nonferrous smelter which has received a
primary nonferrous smelter order under section 119 which is not
in compliance with any interim emission control requirement or
schedule of compliance under such extension, order, or suspension.

For purposes of subsection (d)(2), in the case of a penalty assessed
with respect to a source referred to in clause (iii) of this subparagraph,
the costs referred to in such subsection (d) (2) shall be the economic
value of noncompliance with the interim emission control requirement
olr the remaining steps in the schedule of compliance referred to in such
clause,

“(B) Notwithstanding the requirements of subparagraph (A) (i)
and (ii), the owner or operator of any source shall be exempted from
the duty to pay a noncompliance penalty under such requirements with
respect to that source if, in accordance with the procedures in subsec-
tion (b)(5), the owner or operator demonstrates that the failure of
such source to comply with any such requirement is due solely to—

“(i) a conversion by such source from the burning of petro-
leum products or natural gas, or both, as the permanent primary
energy source to the burning of coal pursuant to an order under
section 119;

“(ii) in the case of a coal-burning source granted an extension
under the second sentence of section 119 (¢) (l%, a prohibition from
using petrolenm products or natural gas or both, by reason of an
order under the provisions of section 2 (a) and (b) of the Ener
Supply and Environmental Coordination Act of 1974 or under
any legislation which amends or supersedes such provisions;

‘(ii1) the use of innovative technology sanctioned by an
enforcement order under section 113 (d) (4) ;
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“(iv) an inability to comply with any such requirement, for
which inability the source has received an order under section
113(d) (or an order under section 113 issued before the date of
enactment of this section) which has the effect of permitting a
delay or violation of any requirement of this Act (including a
requirement of an applicable implementation plan) which
inability results from reasons entirely beyond the control of the
owner or operator of such source or of any entity controlling,
controlled by, or under common control with the owner or oper-
ator of such source; or

“(v) the conditions by reason of which a temporary emergency
suspension is authorized under section 110 (f) or (g).

An exemption under this subparagraph shall cease to be effective if
the source fails to comply with the interim emission control require-
ments or schedules of compliance (including increments of progress)
under any such extension, order, or suspension.

“SC) The Administrator may, after notice and opportunity for
public hearing, exempt any source from the requirements of this sec-
tion with respect to a particular instance of noncompliance if he finds
that such instance of noncompliance is de minimis in nature and in
duration.

“(b) Regulations under subsection (a) shall—

“(1) permit the assessment and collection of such penalty by
the State if the State has a delegation of authority in effect under
subsection (a) (1) (B) (i) ;

“(2) }Erovida for the assessment and collection of such penalty
by the Administrator, if—

“(A) the State does not have a delegation of authority in
effect under subsection (e), or

“(B) the State has such a delegation in effect but fails with
respect to any particular person or source to assess or col-
lect the penalty in accordance with the requirements of this
section;

“(3) require the States, or in the event the States fail to do so,
the Administrator, to give a brief but reasonably specific notice
of noncompliance under this section to each person referred to in
subsection (a) (2) (A) with respect to each source owned or oper-
ated by such person which is not in compliance as provided in
such subsection, not later than July 1, 1979, or thirty days after
the discovery of such noncompliance, whichever is later;

“(4) require each person to whom notice is given under para-
araph £3) to—

“(A) calculate the amount of the penalty owed (deter-
mined in accordance with subsection ( (f ) (2)) and the sched-
ule of payments (determined in accordance with subsection
(d) (3)) for each such source and, within forty-five days
after the issuance of such notice or after the denial of a peti-
tion under subparagraph (B), to submit that calculation and
proposed schedule, together with the information necessary
for an independent verification thereof, to the State and to
the Administrator, or

“(B) submit a petition, within forty-five days after the
issnance of such notice, challenging such notice of noncom-
pliance or alleging entitlement to an exemption under sub-
section (a) (2) (B) with respect to a particular source;

“(5) require the Administrator to provide a hearing on the
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record (within the mea.n.ingdof subchapter II of chapter 5 of title
5, United States Code) and to make a decision on such petition
(including findings of fact and conclusions of law) not later than
ninety days after the receipt of any petition under paragraph (4)
(B), unless the State agrees to provide a hearing which 1s sub-
stantially similar to such a hearing on the record and to make
a decision on such petition (including such findings and conclu-
sions) within such ninety-day period;

“(6) (A) authorize the Administrator on his own initiative to
review the decision of the State under paragraph (5) and dis-
approve it if it is not in accordance with the requirements of this
section, and (B) require the Administrator to do so not later than
sixty days after receipt of a petition under this subparagraph,
notice, and public hearing and a showing by such petitioner that
the State decision under paragraph (5) 1s not in accordance with
the requirements of this section;

“(7) require payment, in accordance with subsection (d), of
the penalty by each person to whom notice of noncompliance is
given under paragraph (3) with respect to each noncomplyin
source for which such notice is given unless there has been a fina
determination granting a petition under paragraph (4) (B) with
respect to such source;

“(8) authorize the State or the Administrator to adjust (and
from time to time to readjust) the amount of the penalty assess-
ment calculated or the payment schedule proposed by such owner
or operator under paragraph (6), if the Administrator finds after
notice and opportunity for a hearing on the record that the
pel&alty or schedule does not meet the requirements of this section ;
an:

“(9) require a final adjustment of the penalty within 180 days
after such source comes into compliance in accordance with sub-
section (d) (4).

A delayed compliance alty established by a State under this sec-
tion shall apply unless the Administrator, within ninety days after the
date of publication of the proposed penalty under this section, objects
in writing to the amount of the penalty as less than would be required
to comply with guidelines established by the Administrator. If the
Admimistrator objects, he shall immediately establish a substitute
delayed compliance penalty applicable to such facility.

2y ("c) If the owner or operator of any stationary source to whom a
notice is issued under subsection (b) (3)—

“(1) does not submit a timely petition under subsection
(b)(4)(B), or

“(2) submits a petition under subsection (b) (4) (B) which is
denied, and

fails to submit a caleulation of the penalty assessment, a schedule for
payment, and the information necessary for independent verification
thereof, the State (or the Administrator, as the case may be) may
enter into a contract with any person who has no financial interest in
the owner or operator of the source (or in any person controlling,
controlled by or under common control with such source) to assist in
determining the amount of the penalty assessment or payment sched-
ule with ree:{)ect- to such source. The cost of carrying out such contract
may be added to the penalty to be assessed against the owner or
operator of such source,
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Payment. “(d) (1) All penalties assessed by the Administrator under this
section shall be paid to the United States Treasury. All penalties
assessed by the State under this section shall be paid to such State.

“(2) T]):e amount of the penalty which shall be assessed and col-
lected with respect to any source under this section shall be equal to—

“(A) the amount determined in accordance with regulations
promulgated by the Administrator under subsection (a), which is
no less than the quarterly equivalent of the capital costs of com-
pliance and debt service over a normal amortization period, not to
exceed ten years, operation and maintenance costs foregone as a
result of noncompliance, and any additional economic value which
a delay in compliance beyond July 1, 1979, may have for the
owner or operator of such source, minus

“(B) the amount of any expenditure made by the owner or
operator of that source during any such quarter for the purpose
of bringing that source into, and maintaining compliance with,
such requirement, to the extent that such expenditures have not
been taken into account in the calculation of the penalty under
mbpn.mgra]l)h (A).

To the extent that any expenditure under subparagraph (B) made
during any quarter is not subtracted for such quarter from the costs
under subparagraph (A), such expenditure may be subtracted for any
subsequent quarter from such costs. In no event shall the amount paid
be less than the quarterly payment minus the amount attributed to
actual cost of construction.

Quarterly “(3) (A) The assessed penalty required under this section shall be

payments. paid in quarterly installments for the period of covered noncompli-
ance. All quarterly payments (determined without regard to any
adjustment or any subtraction under paragraph (2) (B)) after the
first %ayme-nt shall be equal.

“(B) The first payment shall be due on the date six months after
the date of issuance of the notice of noncompliance under subsection
(b) (8) with respect to any source or on January 1, 1980, whichever is
later. Such first payment shall be in the amount of the quarterly
installment. for the upcoming quarter, plus the amount owed for any
preceding period within the period of covered noncompliance for

such source.
“Period of “(C) For the purpose of this section, the term ‘period of covered
covered noncompliance’ means the period which begins—
noncompliance. “(i) two years after the date of enactment of this section, in

the case of a source for which notice of noncompliance under sub-
section (b) (3) is issned on or before the date two years after such
date of enactment, or
“(ii) on the date of issuance of the notice of noncompliance
under subsection (b) (8), in the case of a source for which such
notice is issued after July 1, 1979,
and ending on the date on which such source comes into (or for the
purpose of establishing the schedule of payments, is estimated to
come into) compliance with such requirement.

Review. “(4) Upon making a determination that a source with respect to
which a penalty has been paid under this section is in compliance and
is maintaining compliance with the applicable requirement, the State
(or the Administrator as the case may be) shall review the actual
expenditures made by the owner or operator of such source for the
purpose of attaining and maintaining compliance, and shall within
180 days after such source comes into compliance—
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“(A) provide reimbursement with interest (to be paid by the
State or %ecretary of the Treasury, as the case may be) at appro-
griate prevailing rates (as determined by the Secretary of the

reasury) for any overpayment by such person, or

“(B) assess and collect an additional payment with interest at
appropriate prevailing rates (as determined by the Secretary of
the Treasury) for any underpayment by such person.

“(5) Any person who fails to pay the amount of any penalty with
respect to any source under this section on a timely basis shall be
required to pay in addition a quarterly nonpayment penalty for each
quarter during which such failure to pay persists. Such nonpayment
penalty shall be in an amount equal to 20 percent of the aggregate
amount of such person’s penalties and nonpayment alties with
respect to such source which are unpaid as of the beginning of such

uarter.

2 “(e¢) Any action pursuant to this section, including any objection

of the Administrator under the last sentence of subsection (bg shall

be considered a final action for purposes of judicial review of any
penalty under section 307 of this Act.

“(f) Any orders, payments, sanctions, or other requirements under
this section shall be in addition to any other permits, orders, payments,
sanctions, or other requirements established under this Act, and shall
in no way affect any civil or eriminal enforcement proceedings brought
under any provision of this Act or State or local law.

“(g) In the case of any emission limitation or other requirement
approved or promulgated by the Administrator under this Act after
the enactment of the Clean Air Act Amendments of 1977 which is
more stringent than the emission limitation or requirement for the
source in effect prior to such approval or promulgation, if any, or
where there was no emission limitation or requirement approved or
promut]fated before enactment of the Clean Air Act Amendments of
1977, the date for imposition of the non-compliance penalty under
this section, shall be either July 1, 1979, or tie date on which the
source is required to be in full compliance with such emission limita-
tion or requirement, whichever is later, but in no event later than
three years after the amevaI or promulgation of such emission
limitation or requirement.”,

CONSULTATION

Sec. 119. Part A of title I of the Clean Air Act is amended by
adding the following new section at the end thereof :

“ CONSULTATION

“Skc, 121. In carrying out the requirements of this Act requiring
applicable implementation plans to contain—

(1) any transportation controls, air quality maintenance plan
requirements or preconstruction review of direct sources of air
pollution, or

“(2) any measure referred to—

“(A) in part D (pertaining to nonattainment require-
ments), or
“(B) in part C (pertaining to prevention of significant
deterioration),
and in carrying out the requirements of section 113(d) (relating to cer-
tain enforcement orders), the State shall provide a satisfactory process
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of consultation with general purpose local governments, designated
organizations of elected ofﬁciallz of local governments and any Federal
land manager having authority over Federal land to which the State
plan applies, effective with respect to any such requirement which is
adopted more than one year after the date of enactment of the Clean
Air Act Amendments of 1977 as part of such plan. Such process shall
be in accordance with regulations promulgated by the Administrator
to assure adequate consultation. Such regulations shall be promul-
gated after notice and opportunity for public hearing and not later
than 6 months after the date of enactment of the Clean Air Act
Amendments of 1977. Only a general purpose unit of local govern-
ment, regional agency, or council of governments adversely affected
by action of the Administrator approving any portion of a plan
referred to in this subsection may petition for judicial review of
such action on the basis of a violation of the requirements of this
section.”.
UNREGULATED POLLUTANTS

Sec. 120. (a) Part A of title T of the Clean Air Act is amended
by adding at the end thereof the following new section:

“LISTING OF CERTAIN UNREGULATED POLLUTANTS

“Skc. 122. (a) Not later than one year after date of enactment of this
section (two years for radioactive pollutants) and after notice and
opportunity for public hearing, the Administrator shall review all
available relevant information and determine whether or not emis-
sions of radioactive pollutants (including source material, special
nuclear material, a.ncF byproduct material), cadminm, arsenic and
polycyclic organic matter into the ambient air will cause, or con-
tribute to, air pollution which may reasonably be anticipated to
endanger public health. Tf the Administrator makes an affirmative
determination with respeet to any such substance, he shall simulta-
neously with such determination inelude such substance in the list
published under section 108(a) (1) or 112(b) (1) (A) (in the case of
a substance which, in the judgment of the Administrator, causes, or
contributes to, air pollution which may reasonably be anticipated to
result in an increase in mortality or an increase in serious irreversible,
or incapacitating reversible, illness), or shall include each category
of stationary sources emitting such substance in significant amounts
in the list published under section 111(b) (1) (A), or take any com-
bination of such actions.

“(b) Nothing in subsection (a) shall be construed to affect the
authority of the Administrator to revise any list referred to in sub-
section g a) with respect to any substance (whether or not enumerated
in subsection (a)).

“(e)(1) Before listing any source material, special nuclear, or
byproduct material (or component or derivative thereof) as provided
in subsection (a), the Administrator shall consult with the Nuclear
Regulatory Commission,

“(2) Not later than six months after listing any such material (or
component or derivative thereof) the Administrator and the Nuclear
Regulatory Commission shall enter into an interagency agreement
with respect to those sources or facilities which are under the jurisdie-
tion of the Commission, This agreement shall, to the maximum extent
practicable consistent with this Act, minimize duplication of effort
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and conserve administrative resources in the establishment, imple-
mentation, and enforcement of emission limitations, standards of per-
formance, and other requirements and authorities (substantive and
rocedural) under this Act respecting the emission of such material
or component or derivative thereof) from such sources or facilities,

“(3) In case of any standard or emission limitation promulgated
by the Administrator, under this Act or by any State (or the Admin-
istrato:ig under any applicable implementation plan under this Act,
if the Nuclear Regulatory Commission determines, after notice and
opportunity for public hearing that the application of such standard
or limitation to a source or facility within the jurisdiction of the Com-
mission would endanger public health or safety, such standard or
limitation shall not apply to such facilities or sources unless the Presi-
ge?itg det;?rmines otherwise within ninety days from the date of such

namg.”.

(b) gThe Administrator of the Environmental Protection Agency
shall conduct a study, in conjunction with other appropriate agencies,
concerning the effect on the public health and welfare of sulfates,
radioactive pollutants, cadmium, arsenie, and polyeyelic organic mat-
ter which are present or may reasonably be anticipated to occur in the
ambient air. Such study shall include a thorough investigation of how
sulfates are formed and how to protect public health and welfare from
the injurious effects, if any, of sulfates, cadmium, arsenic, and poly-
cyclic organic matter.

STACK HEIGHTS

Sec. 121. Part A of title I of the Clean Air Act is amended by adding
the following new section at the end thereof:

“STACK HEIGHTS

“Sec. 123. (a) The degree of emission limitation required for control
of any air pollutant under an applicable implementation plan under
this title shall not be affected in any manner by—

“(1) so much of the stack height of any source as exceeds good
engineering practice (as determined unger regulations promul-
gated by the Administrator), or

“(2) any other dispersion technique.

The preceding sentence shall not apply with respect to stack heights
in existence before the date of enactment of the Clean Air Amendments
of 1970 or dispersion techniques implemented before such date. In
establishing an emission limitation for coal-fired steam electric gener-
ating units which are subject to the provisions of section 118 and
which commenced operation before July 1, 1957, the effect of the
entire stack height of stacks for which a construction contract was
awarded before February 8, 1974, may be taken into account.

“(b) For the purpose of this section, the term ‘dispersion technique’
includes any intermittent or supplemental control of air pollutants
varying with atmospheric conditions.

“(e) Not later than six months after the date of enactment of this
section, the Administrator, shall after notice and opportunity for
public hearing, promulgate regulations to carry out this section. For
purposes of this section, good engineering practice means, with respect
to stack heights, the height necessary to insure that emissions from the
stack do not result in excessive concentrations of any air pollutant
in the immediate vicinity of the source as a result of atmospheric
downwash, eddies and waies which may be created by the source itself,

91 STAT. 721

Notice and
hearing.

Study by EPA.
42 USC 7422
note.

42 USC 7423.

42 USC 7401

note.
Ante, p. T11.

“Dispersion
technique."”

Regulations.
Notice and
hearing.

Good engineering
practice.



91 STAT. 722

Review.

42 USC 7424.

Plan revision.

Notice and
hearing.
42 USC 7425.

PUBLIC LAW 95-95—AUG. 7, 1977

nearby structures or nearby terrain obstacles (as determined by the
Administrator). For purposes of this section such height shall not
exceed two and a half times the height of such source unless the owner
or operator of the source demonstrates, after notice and opportunity
for public hearing, to the satisfaction of the Administrator, that a
greater height is necessary as provided under the preceding sentence,
In no event may the Administrator prohibit any increase in any stack
height or restrict in any manner the stack height of any source.”.

ASSURANCE OF PLAN ADEQUACY

Sec. 122, Part A of title T of the Clean Air Act is amended by adding
the following new sections at the end thereof :

“ABSURANCE OF ADEQUACY OF STATE PLANS

“Sec. 124, (a) As expeditiously as practicable but not later than
one year after date of enactment of this section, each State shall
review the provisions of its implementation plan which relate to major
fuel burning sources and shall determine—

“(1) the extent to which compliance with requirements of such
plan is dependent upon the use by major fuel burning stationary
sources of petrolenm products or natural gas,

“(2) the extent to which such plan may reasonably be antici-
pated to be inadequate to meet the requirements of this Act in such
State on a reliable and long-term basis by reason of its depend-
ence upon the use of such fuels, and

“(8) the extent to which compliance with the requirements of
such plan is dependent upon use of coal or coal derivatives which
is not locally or regionally available.

Each State shall submit the results of its review and its determination
gﬁlder }his paragraph to the Administrator promptly upon completion
thereof.

“(b) (1) Not later than eighteen months after the date of enactment
of this section, the Administrator shall review the submissions of the
States under subsection (a) and shall require each State to revise its
plan if, in the judgment of the Administrator, such plan revision is
necessary to assure that such plan will be adequate to assure compli-
ance Wilgl the requirements of this Act in such State on a reliable and
long-term basis, taking into account the actual or potential prohibi-
tions on use of petroleum products or natural gas, or both, under any
other authority of law.

“(2) Before requiring a plan revision under this subsection, with
respect to any State the Administrator shall take into account the
report of the review conducted by such State under paragraph (1) and
shall consult with the Governor of the State respecting such required
revision.

“MEASURES TO PREVENT ECONOMIC DISRUPTION OR UNEMPLOYMENT

“Skc. 125. (a) After notice and opportunity for a public hearing—
“(1) the Governor of any State in which a major fuel burning
stationary source referred to in this subsection (or class or cate-
gory thereof) is located,
“ 52; the Administrator, or
¢(8) the President (or his designee),
may determine that action under subsection (b) is necessary to prevent
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or minimize significant local or regional economic disruption or unem-
ployment which would otherwise result from use by such source (or
class or ca,-tegnryz of— .

“(A) coal or coal derivatives other than locally or regionally
available coal

B petrofeum products,

“(C) natural gas, or

“(D) any combination of fuels referred to in subparagraphs
(A) through (C), : _

to comply with the requirements of a State implementation plan.

i (b)%%on a determination under subsection (a)—

o 81) such Governor, with the written consent of the President or
his designee,

“(2) the President’s designee with the written consent of such
Governor, or

“(3) the President

may by rule or order prohibit any such major fuel burning stationary
source (or class or category thereof) from using fuels other than
locally or regionally avai able coal or coal derivatives to comply with
img:s]ementatlon plan requirements. In taking any action under this
subsection, the Governor, the President, or the President’s designee as
the case may be, shall take into account, the final cost to the consumer
of such an action,

*(e¢) The Governor, in the case of action under subsection (b) (1),
or the Administrator, in the case of an action under subsection (b
(2) or (3) shall, by rule or order, require each source to which suc
action applies to—

“(1) enter into long-term contracts of at least ten years in dura-
tion (except as the President or his designee may otherwise
permit or require by rule or order for good cause) for supplies of
regionally available coal or coal derivatives,

‘(2) enter into contracts to acquire any additional means of
emission limitation which the Administrator or the State deter-
mines may be necessary to comply with the requirements of this
Act while using such coal or coal derivatives as fuel, and

“(3) comply with such schedules (including increments of
progress), timetables and other requirements as may be necessary
to assure com [Fliance with the requirements of this Act,

Requirements under this subsection shall be established simultane-
ously with, and as a condition of, any action under subsection (b).
. “(d) This section applies only to existing or new major fuel burn-
ing stationary cources—

“(1) which have the design capacity to produce 250,000,000
Btu’s per hour (or its equivalent), as determined by the Admin-
istrator, and

“(2) which are not in compliance with the requirements of an
applicable implementation plan or which are prohibited from
b:lE‘il‘ll‘ling oil or natural gas, or both, under any other authority
of law.

“(e) Except as may otherwise be provided by rule by the State or
the Administrator for good cause, any action required to be taken by
a major fuel burning stationary source under this section shall not
be deemed to constitute a modification for purposes of section 111 (a)
(2) and (4) of this Aect,

“(f) For purposes of sections 113 and 120 a prohibition under sub-
section (b), and a corresponding rule or order under subsection (c),
shall be treated as a requirement of section 113. For purposes of any
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plan (or portion thereof) promulgated under section 110(c), any
rule or order under subsection (c¢) corresponding to a prohibition
under subsection (b), shall be treated as a part of such plan. For pur-
poses of section 113, a prohibition under subsection (b), applicable to
any source, and a corresponding rule or order under subsection (c),
shall be treated as part of the applicable implementation plan for the
State in which subject source is located.

“(g) The Presiglent may delegate his authority under this section
to an officer or employee of the United States designated by him on
a cage-by-case basis or in any other manner he deems suitable.

“(h) For the purpose of this section the term ‘locally or regionall
available coal or coal derivatives’ means coal or coal derivatives whi
is, or can in the judgment of the State or the Administrator feasibly
be, mined or produced in the local or regional area (as determined
by the Administrator) in which the major fuel burning stationary
source is located.”.

INTERSTATE POLLUTION ABATEMENT

Sec. 123, Part A of title I of the Clean Air Act is amended by adding
at the end thereof the following new section :

“INTERSTATE POLLUTION ABATEMENT

“Src. 126. (a) Each agplicable implementation plan shall—
(1) require each major proposed new (or modified) source—
“1('\3‘&:]) subject to part C, relating to significant deterioration
of air quality, or
“(B) which may significantly contribute to levels of air
pollution in excess of the national ambient air quality stand-
ards in any air quality control region outside the State in
which such source intends to locate (or make such
modification), )
to provide written notice to all nearby States the air pollution
levels of which may be affected by such source at least sixty da
prior to the date on which commencement of construction is to
permitted by the State providing notice, and
“(2) identify all major existing stationary sources which may
have the impact described in paragraph ( 1? with respect to new
or modified sources and provide notice to all nearby States of the
identity of such sources not later than three months after the
date of enactment of the Clean Air Act Amendments of 1977,

“(b) Any State or political subdivision may petition the Adminis-
trator for a finding that any major source emits or would emit any air

llutant in violation of the prohibition of section 110(a) (2) (E) (i).
&Y)ithin 60 days after receipt of any petition under this subsection and
after public hearing, the Administrator shall make such a finding or
deny the petition.

“gé:) Notwithstanding any permit which may have been granted b
the State in which the source is located (or intends to locate), it shall
be a violation of the applicable implementation plan in such State—

“(1) for any major proposed new (or modified) source with
respect to which a finding has been made under subsection (b) to
be constructed or to operate in violation of the prohibition of sec-
tion,ll();a) (2) (E) (i), 0r

“(2) for any major existing source to operate more than three
months after such finding has been made with respect to it.
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The Administrator may permit the continued operation of a source
referred to in paragraph (2) beyond the expiration of such three-
month period if such source complies with such emission limitations
and compliance schedules (containing increments of progress) as may
be provided by the Administrator to bring about compliance with the
requirements contained in section 110(a) (2) (E) (i) as expeditiously
as practicable, but in no case later than three years after the date of
such finding. Nothing in the preceding sentence shall be construed to
preclude any such source from being eligible for an enforcement order
under section 113(d) after the expiration of such period during which
the Administrator has permitted continuous operation.”.

PUBLIC NOTIFICATION

Skc. 124, Part A of title I of the Clean Air Act is amended by adding
the following new section at the end thereof :

“Sgc. 127. (a) Each State plan shall contain measures which will be
effective to notify the public during any calendar on a regular basis
of instances or areas in which any national primary ambient air quality
standard is exceeded or was exceeded during any portion of the preced-
ing calendar year to advise the public of the health hazards associated
with such pollution, and to enhance public awareness of the measures
which can Ee taken to prevent such standards from being exceeded and
the ways in which the public can participate in regulatory and other
efforts to improve air quality. Such measures may include the posting
of warning signs on interstate highway access points to metropolitan
areas or television, radio, or press notices or information.

“(b) The Administrator is authorized to make grants to States to
.assist in carrying out the requirements of subsection (a).”.

STATE BOARDS

Skc. 125. Part A of title I of the Clean Air Act is amended by adding
the following new section at the end thereof:

“STATE BOARDS

“Sec. 128. (a) Not later than the date one year after the date of the
enactment of this section, each applicable implementation plan shall
contain requirements that—

“(1) any board or body which approves permits or enforcement
orders under this Act shall have at least a majority of members
who represent the public interest and do not derive any significant
portion of their income from persons subject to permits or enforce-
ment orders under this Act, and

“(2) any potential conflicts of interest by members of such board
or body or the head of an executive agency with similar powers
be adequately disclosed.

A State may adopt any requirements respecting conflicts of interest
for such boards or bodies or heads of executive agencies, or any other
entities which are more stringent than the requirements of paragraph
(1) and (2), and the Administrator shall approve any such more
stringent requirements submitted as part of an implementation plan.”,

OZONE PROTECTION

Sec. 126. Title I of the Clean Air Act is amended by adding at th
end thereof the following new part : ! e
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“Part B—0zonE PROTECTION
YpURPOSES

“Sre. 150. The purposes of this part are (1) to provide for a better
understanding of the effects of human actions on the stmtoslla)léere,
especially the ozone in the stratosphere, (2) to provide for a better
understanding of the effects of changes in the stratosphere, especially
the ozone in the stratosphere on the public health and welfare, (3) to
provide information on the progress of regulation of activities which
may reasonably be anticipated to affect the ozone in the stratosphere
in such a way as to cause or contribute to endangerment of the public
health or welfare, and (4) to provide information on the need for
additional legislation in this area, if any.

“FINDINGS AND DEFINITIONS

“Sec. 151. (a) The Congress finds, on the basis of presently avail-
able information, that—

“(1) halocarbon compounds introduced into the environment
potentially threaten to reduce the concentration of ozone in the
stratosphere;

“(2) ozone reduction will lead to increased incidence of solar
ultraviolet radiation at the surface of the Earth;

“(3) increased incidence of solar ultraviolet radiation is likely
to cause increased rates of disease in humans (including increased
rates of skin cancer), threaten food crops, and otherwise damage
the natural environment ;

“(4) other substances, practices, processes, and activities may
affect the ozone in the stratosphere, and should be investigated
to give early warning of any potential problem and to develop
the basis for possible future regulatory action; and

“(5) there is some authority under existing law, to regulate
certain substances, practices, processes, and activities which may
affect the ozone in the gtratosphere,

“DEFINTTIONS

“Skc. 152. For the purposes of this subtitle—

“(1) the term ‘halocarbon’ means the chemical compounds
CFCl, and CF.Cl. and such other halogenated compounds as the
Administrator determines may reasonably be anticipated to con-
triﬁute to reductions in the concentration of ozone in the strato-
sphere;

“(2) the term ‘stratosphere’ means that part of the atmosphere
above the tropopause.

“gTUDIES BY ENVIRONMENTAL PROTECTION AGENCY

“Sec. 153. (a) The Administrator shall conduct a study of the cumu-
lative effect of all substances, practices, processes, and activities which
may affect the stratosphere, especially ozone in the stratosphere. The
study shall include an analysis of the independent effects on the strato-
sphere especially such ozone in the stratosphere of—

%(1) the release into the ambient air of halocarbons,
“(2) the release into the ambient air of other sources of chlorine,
¥ 3} the uses of bromine compounds, and
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“(4) emissions of aircraft and aircraft propulsion systems
employed by operational and experimental aircraft.

The study Ehﬂ]}f also include such physical, chemical, atmospheric,
biomedical, or other research and monitoring as ma{be necessary to
ascertain (A) any direct or indirect effects upon the public health
and welfare of cha in the stratosphere, especially ozone in the
stratosphere, and (B) the probable causes of changes in the strato-
sphere, especially the ozone in the stratosphere.

“(b) The Administraor shall undertake research on—

“(1) methods to racover and recycle substances which directly
or indirectly affect the stratosphere, especially ozone in the
stratosphere,

“(2) methods of preventing the escape of such substances,

“(3) safe substitutes for such substances, and

“(4) other methods to regulate substances, practices, processes,
and activities which may reasonably be anticipated to affect the
stratosphere, especially ozone in the stratosphere.

“(e¢) (1) The studies and research conducted under this section may
be undertaken with such cooperation and assistance from universities
and private industry as may be available. Each department, agency,
and instrumentality of the United States having the capability to do
so is authorized and encouraged to provide assistance to the Admin-
istrator in carrying out the requirements of this section, includin
(notwithstanding any other provision of law) any services whic
such department, agency, or instrumentality may have the capability
to render or obtain by contract with third parties.

“(2) The Administrator shall encourage the cooperation and
assistance of other nations in carrying out the studies and research
under this section. The Administrator is authorized to cooperate with
and support similar research efforts of other nations.

“(d) (1) The Administrator shall undertake to contract with the
National Academy of Sciences to study the state of knowledge and
the adequacy of research efforts to understand (A) the effects of all
substances, practices, processes, and activities which may affect the
siratosphere, especially ozone in the stratosphere; (B) the health and
welfare effects of modifications of the stratosphere, especially ozone
in the stratosphere; and (C) methods of control of such substances,
practices, processes, and activities including alternatives, costs, feasi-
bility, and timing. The Academy shall make a report of its findings
by January 1, 1978.

“(2) The Administrator shall make available to the Academy such
information in the Administrator’s possession as is needed for the
purposes of the study provided for in this subsection.

“(e) The Secretary of Labor shall study and transmit a report to
the Administrator and the Congress not later than six months after
date of enactment, with respect to the losses and gains to industry
and employment which could result from the elimination of the use
of halocarbons in aerosol containers and for other purposes. Such
report shall include recommended means of alleviating unemployment
or other undesirable economic impact, if any, resulting therefrom.

“(1) (1) The Administrator shall establish and act as Chairman of
a Coordinating Committee for the purpose of insuring coordination
of the efforts of other Federal agencies carrying out research and
studies related to or supportive of the researgn provided for in sub-
sections (a) and (b) and section 154.

“(2) Members of the Coordinating Committee shall inelude the
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appropriate official responsible for the relevant research efforts of
each of the following agencies:
“(A) the National Oceanic and Atmospheric Administration,
“(B) the National Aeronautics and Space Administration,
“(C) the Federal Aviation Administration,
“(D) the Department of iculture,
“EE the National Cancer Institute,
“(F) the National Institute of Environmental Health Sciences,
“(G; the National Science Foundation, and the appropriate
officials responsible for the relevant research efforts of such other
agencies carrying out related efforts as the Chairman shall desig-
nate. A representative of the Department of State shall sit on the
Coordinating Committee to encourage and facilitate international
coordination.
“(3) The Coordinating Committee shall review and comment on
plans for, and the execution and results of, pertinent research and

Reports to studies. For this fpurpoa‘-;ve, the agencies named in or designated under
Coordinating paragraph (2) of this subsection shall make appropriate and timely
Commiti. reports to the Coordinating Committee on plans for and the execution

and results of such research and studies.

“(4) The Chairman may request a report from any Federal Agency
for the purpose of determining if that agency should sit on the Coordi-
nating Committee.

Report to “(g) Not later than January 1, 1978, and biennially thereafter, the

congressional Administrator shall report to the appropriate committees of the House

committees. and the Senate, the results of the studies and research conducted under
this section and the results of related research and studies conducted
by other Federal agencies.

“RESEARCH AND MONITORING BY OTHER AGENCIES

42 USC 7454. “Sge. 154, (a) The Administrator of the National Oceanic and
Atmospheric Administration shall establish a continuing program of
research and monitoring of the stratosphere for the purpose of earl
detection of changes in the stratosphere and climatic effects of suc

Reports to changes. Such Administrator shall on or before January 1, 1978, and

Administrator  hiennially thereafter, transmit such report to the Administrator and

and Congress. the Congress on the findings of such research and monitoring. Such
report shall contain any appropriate recommendations for legislation
or regulation (or both).

“(b) The National Aeronautics and Space Administration shall,
pursuant to its authority under title 1V of the National Aeronautics

42 USC 2481.  and Space Act of 1958, continue programs of research, technolowy,
and monitoring of the stratosphere for the purpose of understanding
the physics and chemistry of the stratosphere and for the early detec-
tion of potentially harmful changes in the ozone in the stratosphere.

Reports to Such Administration shall transmit reports by January 1, 1978, and

Administrator  hjennially thereafter to the Administrator and the Congress on the

and Congress. results of the programs authorized in this subsection, together with
ab:)livh ;xppropria.te recommendations for legislation or regulation (or

“(e) The Director of the National Science Foundation shall encour-
age and support ongoing stratospheric research programs and con-
tinuing research proerams that will increase scientific knowledee of
the effects of changes in the ozone laver in the stratosphere upon living

Reports to organisms and ecosystems. Such Director shall transmit reports by

Administrator January 1, 1978, and biennially thereafter to the Administrator and
and Congress.
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the Congress on the results of such programs, together with any appro-
priate recommendations for legislation or regulation (or both).

“(d) The Secretary of Agriculture shall encourage and suﬂ)port
continuing research programs that will increase scientific knowledge
of the effects of changes in the ozone in the stratosphere upon animals,
crops, and other plant life. Such Secretary shall transmit reports by
January 1, 1978, and biennially thereafter to the Administrator and
the Congress on the results of such programs together with any appro-
priate recommendations for legislation or regulation (or both).

“(e) The Secretary of Health, Education, and Welfare shall
encourage and support continuing research programs that will increase
scientific knowledge of the effects of changes in the ozone in the strat-
osphere upon human health. Such Secretary shall transmit reports
by January 1, 1978, and biennially thereafter, to the Administrator
and the Congress on the results of such programs, together with any
apPropriate recommendations for legislation or regulation (or both).

“(f) In carrying out subsections (a) through (e) of this section,
the agencies involved (1) shall enlist and encourage cooperation and
assistance from other Federal agencies, universities, and private indus-
try, and £2) shall solicit the views of the Administrator with regard
to plans for the research involved so that any such research will, if
regulatory action by the Administrator is indicated, provide the pre-
liminary information bage for such action.

“PROGRESS OF REGULATION

“Sec. 155. The Administrator shall provide an interim report to
the Congress by January 1, 1978, shall provide a final report within
two years after date of enactment, and shall provide follow-up reports
annually thereafter on the actions taken by the Environmental Pro-
tection Agency and all other Federal agencies to regulate sources of
halocarbon emissions, the results of such regulations in protecting the
ozone layer, and the need for additional regulatory action, if any.
The reports under this section shall also include recommendations for
the control of substances, practices, processes, and activities other
than those involving halocarbons, which are found to affect the ozone
in the stratosphere and which may cause or contribute to harmiul
effects on public health or welfare.

“INTERNATIONAL COOPERATION

“Skc, 156. The President shall undertake to enter into international
agreements to foster cooperative research which complements studies
and research authorized by this part, and to develop standards and
regulations which protect the stratosphere consistent with regula-
tions applicable within the United States. For these purposes the Presi-
dent through the Secretary of State and the Assistant Secretary of
State for Oceans and International Environmental and Scientific
Affairs, shall negotiate multilateral treaties, conventions, resolutions,
or other agreements, and formulate, present, or support proposals at
the United Nations and other appropriate international forums and
shall report to the Congress periodically on efforts to arrive at such
agreements.

“REGULATIONS

“Sec. 157. (a) If at any time prior to the submission of the final
report referred to in section 155 in the Administrator’s judgment. any

91 STAT. 729

Report to
Administrator
and Congress.

Report to
Administrator
and Congress.

Interim, final,
and annual
reports to
Congress.

42 USC 7455.

Agreements.
Standards and

regulations.
42 USC 7456,

Report to
Congress.

Notice 10
Congress.
42 USC 7457.



91 STAT. 730

42 USC 7458.

Post, pp. 769,
791.

15 USC 2601
note.

15 USC 2608.

42 USC 7459.

PUBLIC LAW 95-95—AUG. 7, 1977

substance, practice, process, or activity may reasonably be anticipated
to affect the stratosphere, especially ozone in the stratosphere, and
such effect may reasonably be anticipated to endanger public health
or welfare, the Administrator shall promptly promr.ﬁigabe regulations
res(fect' the control of such substance, practice, process, or activity,
and shall simultaneously submit notice of the promulgation of such
regulations to the Congress.

“(b) Upon submission of the final report referred to in section 155,
and after consideration of the research and study under sections 153
and 154 and, consultation with appropriate Federal agencies and sci-
entific entities, the Administrator shall propose regulations for the
contro] of any substance, practice, process, or a.ctivitly &}or any combina-
tion thereof) which in his judgment may reasonably be anticipated to
affect the stratosphere, especially ozone in the stratosphere, if such
effect in the stratosphere may reasonably be anticipated to endanger

ublic health or welfare, Such regulations shall take into account the

easibility and the costs of achieving such control. Such regulations
may exempt medical use products for which the Administrator deter-
mines there is no suitable substitute. Not later than three months after
proposal of such regulations the Administrator shall promulgate such
regulations in final form. From time to time, and under the same proce-
dures, the Administrator may revise any of the regulations submitted
under this subsection.

“OTHER PROVISIONS UNAFFECTED

“Sro. 158. Nothing in this part shall be construed to alter or affect
the authority of the Administrator under section 303 (relating to emer-
gency powers), under section 231 (relating to aircraft emission stand-
ards), or under any other provision of this Act or to affect the
anthority of any other department, agency, or instrumentality of the
United States under any other provision of law to promulgate or
enforce any requirement respecting the control of any substance,
practice, process, or activity for purposes of protecting the stratosphere
or ozone in the stratosphere. In tga case of any lE:mposed rule respectin
ozone in the stratosphere which has been published under the Toxic
Substances Control Act prior to the date of enactment of this Act
notwithstanding section 9(b) of such Act, nothing in this part shall
be construed to prohibit or restrict the Administrator from taking
any action under the Toxic Substances Control Act respecting the
promulgation or enforcement of such rule.

“STATE AUTHORITY

“Sre. 159. (a) Nothing in this part shall preclude or deny any State
or political subdivision thereof from adopting or enforcing any
requirement respecting the control of any substance, practice, process,
or activity for purposes of protecting the stratosphere or ozone in the
stratosphere except as otherwise provided in subsection (b).

“(b) If a regulation of any substance, practice, process, or activity
is in effect under this part in order to }l)lmvent or abate any risk to the
stratosphere, or ozone in the stratosphere, no State or political sub-
division thereof may adopt or attempt to enforce any requirement
respecting the control of any such substance, practice, process, or
activity to prevent or abate such risk, unless the requirement of the
State or political subdivision is identical to the requirement of such
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regulation. The preceding sentence shall not apply with respect to any
law or lation of any State or political subdivision controlling the
use of halocarbons as propellants in aerosol spray containers.”.

PREVENTION OF SIGNIFICANT DETERIORATION

Skc. 127. (a) Title I of the Clean Air Act is amended by adding
the following new part at the end thereof :

“ParT C—PREVENTION OF SIGNIFICANT DETERIORATION OF AIR
QuarLrty

“SUBPART I
“PURPOSES

“Sgc. 160. The purposes of this part are as follows:

“(1) to protect public health and welfare from any actual or
potential adverse effect which in the Administrator’s judgment
may reasonably be anticipate to oceur from air chl ution or
from exposures to pollutants in other media, which pollutants
originate as emissions to the ambient air), notwithstanding attain-
ment and maintenance of all national ambient air quality
standards;

“(2) to presew:if:mtect, and enhance the air quality in national
parks, national wilderness areas, national monuments, national
seashores, and other areas of special national or regional natural,
recreational, scenic, or historic value;

“(8) to insure that economic growth will occur in a manner
consistent with the preservation of existing clean air resources;

“(4) to assure that emissions from any source in any State
will not interfere with any portion of the applicable imple-
mentation plan to prevent significant deterioration of air quality
for any other State; and

_“(5) to assure that any decision to permit increased air pollu-
tion in any area to which this section applies is made only after
careful evaluation of all the consequences of such a decision and
after adequate procedural opportunities for informed public
participation in the decisionmaking process.

“PLAN REQUIREMENTS

“Skc. 161. In accordance with the policy of section 101(b) (1), each
apcl:'-hhcable implementation plan shall contain emission limitations and
such other measures as ma{lbe necessary, as determined under regula-
tions promulgated under this part, to prevent significant deterioration
of air quality in each region (or portion thereof) identified pursuant to
section 107(d) (1) (D) or (E).

“INITIAL CLASSIFICATIONS

“Skc. 162. (a) Upon the enactment of this part, all—

“g 1) international parks,

_“(2) national wilderness areas which exceed 5,000 acres in
size,

‘(‘i( 3) national memorial parks which exceed 5,000 acres in size,
an
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“(4) national parks which exceed six thousand acres in size
and which are in existence on the date of enactment of the Clean Air
Act Amendments of 1977 shall be class I areas and may not be redesig-
nated. All areas which were redesignated as class I under regulations
promulgated before such date of enactment shall be class I areas which
may be redesignated as provided in this part. i

“(b) All areas in such State identified pursuant to section 107(d)
1) (D) or (E) which are not established as class T under subsection
{n) shall be class IT areas unless redesignated under section 164.

‘INCREMENTS AND CEILINGS

“Src. 163. ﬁa) In the case of sulfur oxide and particulate matter,
each applicable implementation plan shall contain measures assurin,
that maximum allowable increases over baseline concentrations of, an
maximum allowable concentrations of, such pollutant shall not be
exceeded. In the case of any maximum u]lowngle increase (except an
allowable increase specified under 165(d) (2) (C) (iv) for a pollutant
based on concentrations permitted under national ambient air qual-
ity standards for any period other than an annual period, such regu-
lations shall permit such maximum allowable increase to be exceeded
during one such period per year.

“(b) (1) For any class I area, the maximum allowable increase in
concentrations of sulfur dioxide and particulate matter over the base-
line concentration of such pollutants shall not exceed the following
amounts:

“Pollutant Maximum allowable increase (in
Particulate matter: micrograms per cuble meter)
Annual geometric mean 5
Twenty-four-hour maximun 10
Sulfur dioxide:
BOROAT AR DG MBI L o o s i i e i e M 2
Twenty-four-hour maximum 5

Three-hour maximum _— 25

“(2) For any class IT area, the maximum allowable increase in con-
centrations of sulfur dioxide and particulate matter over the baseline
concentration of such pollutants shall not exceed the following
amounts :

“Pollutant Maximum allowable increase (in
Particulate matter : micrograms per cuble meter)
Annual geometrie mean o - 19
Twenty-four-hour maximum_____________________________________ 37
Sulfur dioxide:
Annual arithmetic mean — 20
Twenty-four-hour maximum_ 91
Three-hour maximum - 512

“(3) For any class III area, the maximum allowable increase in
concentrations of sulfur dioxide and particulate matter over the base-

line concentration of such pollutants shall not exceed the following
amounts:

“Pollutant m
Particulate matter : T pax Sl maee
Annual geometric mean 37
Twenty-four-hour maximum 75
Sulfur dioxide:
Annual arithmetic mean g 40
Twenty-four-hour maximum.____ 182

Three-hour maximum 700
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“(4) The maximum allowable concentration of any air pollutant
in any area to which this part applies shall not exceed a concentration
for such pollutant for each period of exposure equal to—

“(A) the concentration permitted under the national secondary
ambient air quality standard, or

“(B) the concentration permitted under the national primary
ambient air quality standard, )

whichever concentration is lowest for such pollutant for such period
of exposure.

“((S (1) In the case of any State which has a plan approved by
the Administrator for purposes of carrying out this part, the Governor
of such State may, after notice and o'ggartunitg for public hearing,
issue orders or promulgate rules providing that for purposes of deter-
mining compliance with the maximum allowable increases in ambient
concentrations of an air pollutant, the following concentrations of
such pollutant shall not be taken into account :

“(A) concentrations of such pollutant attributable to the
increase in emissions from stationary sources which have con-
verted from the use of petroleum products, or natural gas, or both,
by reason of an order which is in effect under the provisions of
sections 2 (a) and (b) of the Energy Supply and Environmental
Coordination Act of 1974 (or any subsequent legislation which
supersedes such provisions) over the emissions from such sources
before the effective date of such order.

“(B) the concentrations of such pollutant attributable to the
increase in emissions from stationary sources which have con-
verted from using natural gas by reason of a natural gas curtail-
ment pursuant to a natural gas curtailment plan in effect pursuant
to the Federal Power Act over the emissions from such sources
before the effective date of such plan,

“(C) concentrations of particulate matter attributable to the
increase in emissions from construction or other temporary emis-
sion-related activities, and

“(D) the increase in concentrations attributable to new sources
outside the United States over the concentrations attributable to
existing sources which are included in the baseline concentration
determined in accordance with section 169 (4).

“52) No action taken with respect to a source under paragraph

1) (A) or (1) (B) shall apply more than five years after the effective
te of the order referred to in paragraph (1) (A) or the plan referred
to in paragraph (1) (B), whichever is applicable, 1f both such order
and plan are applicable, no such action shall apply more than five
years after the later of such effective dates.

“(3) No action under this subsection shall take effect unless the
Governor submits the order or rule providing for such exclusion to
the Administrator and the Administrator determines that such order
or rule is in compliance with the provisions of this subsection.

“AREA REDESIGNATION

“Sec. 164. (a) Except as otherwise provided under subsection (c),

a State may redesignate such areas as it deems appropriate as class I

areas. The following areas may be redesignated only as class I or II:

“(1) an area which exceeds ten thousand acres in size and is a

national monument, a national primitive area, a national preserve,

a national recreation area, a national wild and scenic river, a
national wildlife refuge, a national lakeshore or seashore, and
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“(2) a national park or national wilderness area established
after the date of enactment of this Act which exceeds ten thousand
acres in size.

Any area (other than an area referred to in paragraph (1) or (2) or
an area established as class I under the first sentence o? section 162(a) )
may be redesignated by the State as class TITif—

“(A) such redesignation has been specifically approved by the
Governor of the State, after consultation with the appropriate
Committees of the legislature if it is in session or with the leader-
ship of the legislature if it is not in session (unless State law
provides that such redesi%mt.ion must be specifically approved
by State legislation) and if general purpose units of local govern-
ment representing a majority of the residents of the area so
redesignated enact legislation (including for such units of local
government _resolutions where appropriate) concurring in the

tate’s redesignation ;

“(B) such redesignation will not cause, or contribute to, concen-
trations of any air pollutant which exceed any maximum allow-
able increase or maximum allowable concentration permitted
under the classification of any other area; and

“(C) such redesignation otherwise meets the requirements of

this part.
Subparagraph (A) of this paragraph shall not apply to area redesig-
nations by Indian tribes.
Notice and “(b) (1) (A) Prior to redesignation of any area under this part,
hearing. notice shall be afforded and public hearings shall be conducted in
areas proposed to be redesignated and in areas which may be affected
by the proposed redesignation. Prior to any such public hearing a
satisfactory deseription and analysis of the health, environmental,
economice, social, and energy effects of the proposed redesignation shall
be prepared and made available for public inspection and prior to
any such redesignation, the deseription and analysis of such effects
shall be reviewed and examined by the redesignating authorities.
Notice of “(B) Prior to the issuance of notice under subparagraph (A)
redesignation. respecting the redesignation of any area under this subsection, if such
area includes any Federal lands, the State shall provide written notice
to the appropriate Federal land manager and afford adequate oppor-
tunity (%ut not in excess of 60 days) to confer with the State respect-
ing the intended notice of esignation and to submit written
comments and recommendations with respect to such intended notice
List. of redesignation. In redesignating any area under this section with
respect to which any Federal land manager has submitted written
comments and recommendations, the State shall publish a list of any
inconsistency between such redesignation and such recommendations
and an explanation of such inconsistency (together with the reasons
for making such redesignation against the recommendation of the
Federal land manager).

Regulations. “(() The Administrator shall promulgate regulations not later than
Public inspection  iv months after date of enactment of this part, to assure, insofar as
of plan. practicable, that prior to any Fublic hearing on redesignation of any

area, there shall Ee available for public inspection any specific plans

for any new or modified major emitting facility which may be per-
mitted to be constructed and operated only if the area in question is
designated or redesignated as class I11.

Notice and “(2) The Administrator may disapprove the redesignation of any
hearing, area only if he finds, after notice and oﬂportunity for public hearing,
that sncﬁ redesignation does not meet the procedural requirements of
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this section, If any such disapproval occurs, the classification of the
area shall be that which was in effect prior to the redesignation which
was disapproved. r

B ﬁc) Lands within the exterior boundaries of reservations of fed-
erally recognized Indian tribes may be redesignated only by the appro-
priate Indian governing body. Such Indian governing body shall be
subject in all respect to the provisions of subsection (e).

“(d) The Federal Land Manager shall review all national monu-
ments, primitive areas, and national preserves, and shall recommend
any appropriate areas for redesignation as class I where air quality
related values are important attributes of the area, The Federal Land
Manager shall report such recommendations, within supporting anal-
ysis, to the Congress and the affected States within one year after
enactment of this section. The Federal Land Manager shall consult
with the appropriate States before making such recommendations.

“(e) If any State affected by the redesignation of area by an Indian
tribe or any Indian tribe affected by the redesignation of an area by a
State disagrees with such redesignation of any area, or if a permit is
proposed to be issued for any new major emitting facility proposed for
construction in any State which the Governor of an affected State or
governing body of an affected Indian tribe determines will cause or
contribute to a cumulative change in air guality in excess of that
allowed in this part within the affected State or tribal reservation, the
Governor or Indian ruling body may request the Administrator to enter
into negotiations with the parties involved to resolve such dispute. If
requested by any State or Indian tribe involved, the Administrator
shall make a recommendation to resolve the dispute and protect the
air quality related values of the lands involved. If the parties involved
do not reach agreement, the Administrator shall resolve the dispute
and his determination, or the results of agreements reached through
other means, shall become part of the applicable plan and shall
enforceable as part of such plan. In resolving such disputes relating to
area redesignation, the Administrator shall consider the extent to
which the lands involved are of sufficient size to allow effective air
quality management or have air quality related values of such an area.

“PRECONSTRUCTION REQUIREMENTS

“Sec. 165. (a) No major emitting facility on which construction is
commenced after the date of the enactment of this part, may be con-
structed in any area to which this part applies unless—

“(xﬂ a permit has been issued for such proposed facility in
accordance with this part setting forth emission limitations for
sur‘:‘h facility which conform to the requirements of this part:
(2) the proposed permit has been subject to a review in

accordance with this section, the required analysis has been con-
ducted in accordance with regulations promulgated by the
Administrator, and a public hearing has been he]gawith oppor-
tunity for interested persons including representatives o¥ the
Administrator to appear and submit written or oral presentations
on the air quality impact of such source, alternatives thereto,
control technology requirements, and other appropriate consid-
erations;

“(3) the owner or operator of such facility demonstrates that
emissions from construction or operation of such facility will not
cause, or contribute to, air pollution in excess of any (A) maxi-
mum allowable increase or maximum allowable concentration for
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any pollutant in any area to which this part applies more than
one time per year, (B) national ambient air quality standard in
any air quality control region, or (C) any other applicable
emission standard or standard of performance under this Act;

“(4) the proposed facility is subject to the best available con-
trol technology for each pollutant subject to regulation under
this Act emitted from, or which results from, such facility;

“(5) the provisions of subsection (d) with respect to protection
of class I areas have been complied with for such facility ;

“(6) there has been an analysis of any air quality impacts
rojlected for the area as a result of growth associated with such
acility ;

“(’i’)yt-he person who owns or operates, or proposes to own or
operate, a major emitting facility for which a permit is required
under this part agrees to conduet such monitoring as may be nec-
essary to determine the effect which emissions from any such
facility may have, or is having, on air quality in any area which
may be affected by emissions from such source; an

“(8) in the case of a source which proposes to construct in a
class ITT area, emissions from which would cause or contribute
to exceeding the maximum allowable increments applicable in a
class IT area and where no standard under section 111 of this Act
has been promulgated subsequent to enactment of the Clean Air
Act Amendments of 1977, for such source category, the Admin-
istrator has approved the determination of best available tech-
nology as set forth in the permit.

“(b) The demonstration pertaining to maximum allowable increases
required under subsection (a) (3) shall not apply to maximum allow-
able increases for class 11 areas in the case oF an expansion or modifi-
cation of a major emitting facility which is in existence on the date
of enactment of the Clean Air Act Amendments of 1977, whose actual
allowable emissions of air pollutants, after compliance with subsection
(a) (4), will be less than fifty tons per year and for which the owner
or operator of such facility demonstrates that emissions of particulate
matter and sulfur oxides will not contribute to ambient air quality
levels in excess of the national secondary ambient air quality standard
for either of such pollutants.

“(c) Any completed permit application under section 110 for a
major emitting facility in any area to which this part applies shall
be granted or denied not later than one year after the date of filing
of such completed application.

“(d) (1) _Each State shall transmit to the Administrator a copy of
each permit application relating to a major emitting facility received
by such State and provide notice to the Administrator of every action
related to the consideration of such permit.

“(2) (A) The Administrator shall provide notice of the permit
application to the Federal Land Manager and the Federal official
charged with direct responsibility for management of any lands within
;relilss T area which may be affected by emissions from the proposed

acility.

“(B) The Federal Land Manager and the Federal official charged
with direct responsibility for management of such lands shall have
an affirmative responsibility to protect the air quality related values
(including visibility) of any such lands within a class T area and to
consider, in consultation with the Administrator, whether a proposed
major emitting facility will have an adverse impact on such values.
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“(C) (i) In any case where the Federal official charged with direct
responsibility for management of any lands within a class I area or
the Federal Land Manager of such lands, or the Administrator, or the
Governor of an adjacent State containing such a class T area files a
notice alleging that emissions from a proposed major emitting facility
may cause or contribute to a change in the air quality in such area and
identifying the potential adverse impact of such change, a permit
shall not be issued unless the owner or operator of such facility demon-
strates that emissions of particulate matter and sulfur dioxide will not
cause or contribute to concentrations which exceed the maximum
allowable increases for a class I area.

“gii) In any case where the Federal Land Manager demonstrates
to the satisfaction of the State that the emissions from such faclhi:ly
will have an adverse impact on the air quality-related values (includ-
ing visibility) of such lands, notwithstanding the fact that the change
in air quality resulting from emissions from such facility will not
cause or contrbute to concentrations which exceed the maximum allow-
able increases for a class I area, a permit shall not be issued.

“(ii1) In any case where the owner or operator of such facility
demonstrates to the satisfaction of the Federal Land Manager, and
the Federal Land Manager so certifies, that the emissions from such
facility will have no adverse impact on the air quality related values
of such lands (including visibility), notwit.hstanqding the fact that the
change in air quality resulting from emissions from such facility will
cause or contribute to concentrations, which exceed the maximum
allowable increases for class T areas, the State may issue a permit.

“(iv) In the case of a permit issued pursuant to clause (1ii), such
facility shall comply with such emission ?imitations under such permit
as may be necessary to assure that emissions of sulfur oxides and par-
ticulates from such sources together with all other sources, will not
exceed the following maximum allowable increases over the baseline
concentration for such pollutants:

Maximum allowable increase (in

“Particulate matter: micrograms per cubic meter)
Annual geometriec mean_________

Twenty-four-hour maximum 87
Sulfur dioxide:

Annual arithmetic mean___ i p SRR 1) e e 20
Twenty-four-hour maximum.__ 91
Three-hour maximum 3 325

“(D) (i) In any case where the owner or operator of a proposed
major emitting facility who has been denied a certification under sub-
paragraph (C) (iii) demonstrates to the satisfaction of the Governor,
after notice and public hearing, and the Governor finds, that the
facility cannot be constructed by reason of any maximum allowable
increase for sulfur dioxide for periods of twenty-four hours or less
applicable to any class I area and, in the case of Federal mandatory
class I areas, that a variance under this clause will not adversely affect
the air quality related values of the area (including visibility), the
Governor, after consideration of the Federal Land Manager’s recom-
mendation (if any) and subject to his concurrence, may grant a vari-
ance from such maximum allowable increase. If such variance is
granted, a permit may be issued to such source pursuant to the
m(!u:l;'emants of this subparagraph.

“(ii) In any case in which the Governor recommends a variance
under this subparagragh in which the Federal Land Manager does not
concur, the recommendations of the Governor and the Federal Land
Manager shall be transmitted to the President. The President may
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approve the Governor’s recommendation if he finds that such vari-
ance is in the national interest. No Presidential finding shall be review-
able in any court. The variance shall take effect if the President
approves the Governor’s recommendations, The President shall
approve or disapprove such recommendation within ninety days after
his receipt of the recommendations of the Governor and the Federal
Land Manager.

“(iii) In the case of a permit issued pursuant to this subparagraph,
such facility shall comply with such emission limitations under such

rmit as may be necessary to assure that emissions of sulfur oxides

om such source, together with all other sources, will exceed the other-
wise applicable maximum allowable increases for a Eeriod of exposure
of twenty-four hours or less on not more than eighteen days during
any annual period and that during such day such emissions will not
exceed the following maximum allowable increases over the baseline
concentration for such pollutant:

MAXIMUM ALLOWABLE INCREASE
{tn micrograms per cubic meter]

Low terrain High terrain

Period of exposure areas areas

24-hr maximum_.__ . L A et P a P Lot St Ber St e LAY 36 52
e R R R e 130 21

“(e)(1) The review provided for in subsection (a) shall be
preceded by an analysis in accordance with regulations of the Admin-
istrator, promulgated under this subsection, which may be conducted
by the State (or any general purpose unit of local government) or by
the major emitting facility applying for such permit, of the ambient
air quality at the proposed site and in areas which may be affected by
emissions from such facility for each pollutant subject to regulation
under this Act which will be emitted from such facility.

“(2) Effective one year after date of enactment oty this part, the
analysis uired by this subsection shall include continuous air
quality monitoring data gathered for purposes of determining whether
emissions from such facility will exceed the maximum allowable
increases or the maximum allowable concentration permitted under
this part. Such data shall be gathered over a period of one calendar
year preceding the date of application for a permit under this part
unless the State, in accordance with regulations promulgated by the
Administrator, determines that a complete and adequate analysis for
such purposes may be accomplished in a shorter period. The results
of such analysis shall be available at the time of the public hearing
on the application for such permit.

“(8) The Administrator shall within six months after the date of
enactment of this part promulgate regulations respecting the analysis
required under this subsection which regnlations—

“(A) shall not require the use of any antomatic or uniform
buffer zone or zones

“(B) shall require an analysis of the ambient air quality,
climate and meteorology, terrain, soils and vegetation, and visi-
bility at the site of the proposed major emitting facility and in the
area potentially affected by the emissions from such facility for
each pollutant regulated under this Aet which will be emitted
from, or which results from the construction or operation of, such
facility, the size and nature of the proposed facility, the degree of
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continuous emission reduction which could be achieved by such

facility, and such other factors as may be relevant in determin-

ing the effect of emissions from a proposed facility on any air
uality control region j

e &C}i shall retlieugll'e the results of such analysis shall be available

at the time of the public hearing on the application for such

permit, and : - ) .

“ éD) shall specify with reasonable particularity each air quality
model or models to be used under specified sets of conditions for
purposes of this part. .

Any model or models designated under such regulations may be
adjusted upon a determination, after notice and opportunity for pub-
lic hearing, by the Administrator that such adjustment is necessary to
take into account unique terrain or meteorological characteristics of
an area potentially affect