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UNLAWFUL POSSESSION OR RECEIPT
OF FIREARMS

[§81201 to 1203. Repealed. Pub. L. 99-308, §104(b), May 19, 1986, 100 Stat. 459

Section 1201, Pub. L. 90-351, title VII, 81201, June 19, 1968, 82 Stat. 236; Pub. L. 90-618, title 111,
8301(a)(1), Oct. 22, 1968, 82 Stat. 1236, related to Congressional findings and declaration of policy with
respect to receipt, possession, or transportation of firearms by felons, veterans who are discharged under
dishonorable conditions, mental incompetents, alienswho areillegally in this country, and former citizens
who have renounced their citizenship.

Section 1202, Pub. L. 90-351, title VII, 81202, June 19, 1968, 82 Stat. 236; Pub. L. 90-618, title 111,
8301(a)(2), (b), Oct. 22, 1968, 82 Stat. 1236; Pub. L. 98-473, title 11, 881802, 1803, Oct. 12, 1984, 98 Stat.
2185, provided penalties for receipt, possession, or transportation of firearms in commerce or affecting
commerce by a convicted felon, dishonorably discharged veteran, mental incompetent, former citizen, illegal
aien, or by any individual employed by such a person, and defined terms used in former sections 1201 to
1203 of this Appendix. See section 924 of thistitle.

Section 1203, Pub. L. 90-351, title V11, 81203, June 19, 1968, 82 Stat. 237, related to persons exempt from
the provisions of former sections 1201 to 1203 of this Appendix.

EFFECTIVE DATE OF REPEAL

Sections repealed effective 180 days after May 19, 1986, see section 110(a) of Pub. L. 99-308, set out asan
Effective Date of 1986 Amendment note under section 921 of thistitle.

INTERSTATE AGREEMENT ON
DETAINERS

Pub. L. 91-538, Dec. 9, 1970, 84 Sat. 1397, as amended by Pub. L. 100690, title VII, §7059,
Nov. 18, 1988, 102 Sat. 4403

81. Short title
This Act may be cited as the “Interstate Agreement on Detainers Act”.

(Pub. L. 91-538, 81, Dec. 9, 1970, 84 Stat. 1397.)

82. Enactment into law of I nterstate Agreement on Detainers

The Interstate Agreement on Detainersis hereby enacted into law and entered into by the United
States on its own behalf and on behalf of the District of Columbiawith all jurisdictions legally



joining in substantially the following form:
“The contracting States solemnly agree that:

“ARTICLE

“The party States find that charges outstanding against a prisoner, detainers based on untried
indictments, informations, or complaints and difficulties in securing speedy trial of persons already
incarcerated in other jurisdictions, produce uncertainties which obstruct programs of prisoner
treatment and rehabilitation. Accordingly, it isthe policy of the party States and the purpose of this
agreement to encourage the expeditious and orderly disposition of such charges and determination of
the proper status of any and all detainers based on untried indictments, informations, or complaints.
The party States also find that proceedings with reference to such charges and detainers, when
emanating from another jurisdiction, cannot properly be had in the absence of cooperative
procedures. It isthe further purpose of this agreement to provide such cooperative procedures.

“ARTICLE I

“As used in this agreement:

“(a) ‘State’ shall mean a State of the United States; the United States of America; aterritory or
possession of the United States; the District of Columbia; the Commonwealth of Puerto Rico.

“(b) ‘ Sending State’ shall mean a State in which a prisoner isincarcerated at the time that he
initiates arequest for final disposition pursuant to article 111 hereof or at the time that a request for
custody or availability isinitiated pursuant to article IV hereof.

“(c) ‘Receiving State’ shall mean the State in which trial isto be had on an indictment,
information, or complaint pursuant to article I11 or article IV hereof.

“ARTICLE |11

“(a) Whenever a person has entered upon aterm of imprisonment in a penal or correctional
institution of a party State, and whenever during the continuance of the term of imprisonment thereis
pending in any other party State any untried indictment, information, or complaint on the basis of
which a detainer has been lodged against the prisoner, he shall be brought to trial within one hundred
and eighty days after he shall have caused to be delivered to the prosecuting officer and the
appropriate court of the prosecuting officer's jurisdiction written notice of the place of his
imprisonment and his request for afinal disposition to be made of the indictment, information, or
complaint: Provided, That, for good cause shown in open court, the prisoner or his counsel being
present, the court having jurisdiction of the matter may grant any necessary or reasonable
continuance. The request of the prisoner shall be accompanied by a certificate of the appropriate
official having custody of the prisoner, stating the term of commitment under which the prisoner is
being held, the time already served, the time remaining to be served on the sentence, the amount of
good time earned, the time of parole eligibility of the prisoner, and any decision of the State parole
agency relating to the prisoner.

“(b) The written notice and request for final disposition referred to in paragraph (a) hereof shall be
given or sent by the prisoner to the warden, commissioner of corrections, or other official having
custody of him, who shall promptly forward it together with the certificate to the appropriate
prosecuting official and court by registered or certified mail, return receipt requested.

“(c) The warden, commissioner of corrections, or other official having custody of the prisoner
shall promptly inform him of the source and contents of any detainer lodged against him and shall
also inform him of hisright to make arequest for final disposition of the indictment, information, or
complaint on which the detainer is based.



“(d) Any request for final disposition made by a prisoner pursuant to paragraph (a) hereof shall
operate as arequest for final disposition of al untried indictments, informations, or complaints on
the basis of which detainers have been lodged against the prisoner from the State to whose
prosecuting official the request for final disposition is specifically directed. The warden,
commissioner of corrections, or other official having custody of the prisoner shall forthwith notify all
appropriate prosecuting officers and courts in the several jurisdictions within the State to which the
prisoner's request for final disposition is being sent of the proceeding being initiated by the prisoner.
Any notification sent pursuant to this paragraph shall be accompanied by copies of the prisoner's
written notice, request, and the certificate. If trial is not had on any indictment, information, or
complaint contemplated hereby prior to the return of the prisoner to the original place of
imprisonment, such indictment, information, or complaint shall not be of any further force or effect,
and the court shall enter an order dismissing the same with prejudice.

“(e) Any request for final disposition made by a prisoner pursuant to paragraph (a) hereof shall
also be deemed to be awaiver of extradition with respect to any charge or proceeding contemplated
thereby or included therein by reason of paragraph (d) hereof, and awaiver of extradition to the
receiving State to serve any sentence there imposed upon him, after completion of histerm of
imprisonment in the sending State. The request for final disposition shall also constitute a consent by
the prisoner to the production of his body in any court where his presence may be required in order
to effectuate the purposes of this agreement and a further consent voluntarily to be returned to the
original place of imprisonment in accordance with the provisions of this agreement. Nothing in this
paragraph shall prevent the imposition of a concurrent sentence if otherwise permitted by law.

“(f) Escape from custody by the prisoner subsequent to his execution of the request for final
disposition referred to in paragraph (a) hereof shall void the request.

“ARTICLE IV

“(a) The appropriate officer of the jurisdiction in which an untried indictment, information, or
complaint is pending shall be entitled to have a prisoner against whom he has lodged a detainer and
who is serving aterm of imprisonment in any party State made available in accordance with article
V(a) hereof upon presentation of awritten request for temporary custody or availability to the
appropriate authorities of the State in which the prisoner isincarcerated: Provided, That the court
having jurisdiction of such indictment, information, or complaint shall have duly approved, recorded,
and transmitted the request: And provided further, That there shall be a period of thirty days after
receipt by the appropriate authorities before the request be honored, within which period the
Governor of the sending State may disapprove the request for temporary custody or availability,
either upon his own motion or upon motion of the prisoner.

“(b) Upon request of the officer's written request as provided in paragraph (a) hereof, the
appropriate authorities having the prisoner in custody shall furnish the officer with a certificate
stating the term of commitment under which the prisoner is being held, the time already served, the
time remaining to be served on the sentence, the amount of good time earned, the time of parole
eligibility of the prisoner, and any decisions of the State parole agency relating to the prisoner. Said
authorities simultaneously shall furnish al other officers and appropriate courts in the receiving State
who has lodged detainers against the prisoner with similar certificates and with notices informing
them of the request for custody or availability and of the reasons therefor.

“(c) In respect of any proceeding made possible by this article, trial shall be commenced within
one hundred and twenty days of the arrival of the prisoner in the receiving State, but for good cause
shown in open court, the prisoner or his counsel being present, the court having jurisdiction of the
matter may grant any necessary or reasonable continuance.

“(d) Nothing contained in this article shall be construed to deprive any prisoner of any right which
he may have to contest the legality of his delivery as provided in paragraph (a) hereof, but such
delivery may not be opposed or denied on the ground that the executive authority of the sending
State has not affirmatively consented to or ordered such delivery.



“(e) If tria is not had on any indictment, information, or complaint contemplated hereby prior to
the prisoner's being returned to the original place of imprisonment pursuant to article V(€) hereof,
such indictment, information, or complaint shall not be of any further force or effect, and the court
shall enter an order dismissing the same with prejudice.

“ARTICLEV

“(&) In response to a request made under article I11 or article 1V hereof, the appropriate authority in
asending State shall offer to deliver temporary custody of such prisoner to the appropriate authority
in the State where such indictment, information, or complaint is pending against such person in order
that speedy and efficient prosecution may be had. If the request for final disposition is made by the
prisoner, the offer of temporary custody shall accompany the written notice provided for in article 111
of this agreement. In the case of a Federal prisoner, the appropriate authority in the receiving State
shall be entitled to temporary custody as provided by this agreement or to the prisoner's presencein
Federal custody at the place of trial, whichever custodial arrangement may be approved by the
custodian.

“(b) The officer or other representative of a State accepting an offer of temporary custody shall
present the following upon demand:

“(2) Proper identification and evidence of his authority to act for the State into whose temporary
custody this prisoner isto be given.

“(2) A duly certified copy of the indictment, information, or complaint on the basis of which the
detainer has been lodged and on the basis of which the request for temporary custody of the prisoner
has been made.

“(c) If the appropriate authority shall refuse or fail to accept temporary custody of said person, or
in the event that an action on the indictment, information, or complaint on the basis of which the
detainer has been lodged is not brought to trial within the period provided in article Il or article IV
hereof, the appropriate court of the jurisdiction where the indictment, information, or complaint has
been pending shall enter an order dismissing the same with prejudice, and any detainer based thereon
shall cease to be of any force or effect.

“(d) The temporary custody referred to in this agreement shall be only for the purpose of
permitting prosecution on the charge or charges contained in one or more untried indictments,
informations, or complaints which form the basis of the detainer or detainers or for prosecution on
any other charge or charges arising out of the same transaction. Except for his attendance at court
and while being transported to or from any place at which his presence may be required, the prisoner
shall be held in asuitable jail or other facility regularly used for persons awaiting prosecution.

“(e) At the earliest practicable time consonant with the purposes of this agreement, the prisoner
shall be returned to the sending State.

“(f) During the continuance of temporary custody or while the prisoner is otherwise being made
available for trial asrequired by this agreement, time being served on the sentence shall continue to
run but good time shall be earned by the prisoner only if, and to the extent that, the law and practice
of the jurisdiction which imposed the sentence may alow.

“(g) For al purposes other than that for which temporary custody as provided in this agreement is
exercised, the prisoner shall be deemed to remain in the custody of and subject to the jurisdiction of
the sending State and any escape from temporary custody may be dealt with in the same manner as
an escape from the original place of imprisonment or in any other manner permitted by law.

“(h) From the time that a party State receives custody of a prisoner pursuant to this agreement
until such prisoner is returned to the territory and custody of the sending State, the State in which the
one or more untried indictments, informations, or complaints are pending or in which trial is being
had shall be responsible for the prisoner and shall also pay all costs of transporting, caring for,
keeping, and returning the prisoner. The provisions of this paragraph shall govern unless the States
concerned shall have entered into a supplementary agreement providing for a different allocation of
costs and responsihilities as between or anong themselves. Nothing herein contained shall be



construed to alter or affect any internal relationship among the departments, agencies, and officers of
and in the government of a party State, or between a party State and its subdivisions, asto the
payment of costs, or responsibilities therefor.

“ARTICLE VI

“(@) In determining the duration and expiration dates of the time periods provided in articles 11
and 1V of this agreement, the running of said time periods shall be tolled whenever and for aslong as
the prisoner is unable to stand trial, as determined by the court having jurisdiction of the matter.

“(b) No provision of this agreement, and no remedy made available by this agreement shall apply
to any person who is adjudged to be mentally ill.

“ARTICLE VII

“Each State party to this agreement shall designate an officer who, acting jointly with like officers
of other party States, shall promulgate rules and regulations to carry out more effectively the terms
and provisions of this agreement, and who shall provide, within and without the State, information
necessary to the effective operation of this agreement.

“ARTICLE VIII

“This agreement shall enter into full force and effect as to a party State when such State has
enacted the same into law. A State party to this agreement may withdraw herefrom by enacting a
statute repealing the same. However, the withdrawal of any State shall not affect the status of any
proceedings already initiated by inmates or by State officers at the time such withdrawal takes effect,
nor shall it affect their rights in respect thereof.

“ARTICLE IX

“This agreement shall be liberally construed so asto effectuate its purposes. The provisions of this
agreement shall be severable and if any phrase, clause, sentence, or provision of this agreement is
declared to be contrary to the constitution of any party State or of the United States or the
applicability thereof to any government, agency, person, or circumstance is held invalid, the validity
of the remainder of this agreement and the applicability thereof to any government, agency, person,
or circumstance shall not be affected thereby. If this agreement shall be held contrary to the
congtitution of any State party hereto, the agreement shall remain in full force and effect asto the
remaining States and in full force and effect as to the State affected asto all severable matters.”

(Pub. L. 91-538, 82, Dec. 9, 1970, 84 Stat. 1397.)

83. Definition of term “Governor” for purposes of United States and District of
Columbia

Theterm “Governor” as used in the agreement on detainers shall mean with respect to the United
States, the Attorney General, and with respect to the District of Columbia, the Mayor of the District
of Columbia.

(Pub. L. 91-538, 83, Dec. 9, 1970, 84 Stat. 1402.)
TRANSFER OF FUNCTIONS



“Mayor of the District of Columbia” substituted in text for “Commissioner of the District of Columbia’
pursuant to section 421 of Pub. L. 93-198. Office of Commissioner of District of Columbia, as established by
Reorg. Plan No. 3, of 1967, abolished as of noon Jan. 2, 1975, by Pub. L. 93-198, title VII, §711, Dec. 24,
1973, 87 Stat. 818, and replaced by Office of Mayor of District of Columbia by section 421 of Pub. L.
93-198.

84. Definition of term “appropriate court”

The term “appropriate court” as used in the agreement on detainers shall mean with respect to the
United States, the courts of the United States, and with respect to the District of Columbia, the courts
of the District of Columbia, in which indictments, informations, or complaints, for which disposition
is sought, are pending.

(Pub. L. 91-538, 84, Dec. 9, 1970, 84 Stat. 1402.)

85. Enforcement and cooper ation by courts, departments, agencies, officers, and
employees of United States and District of Columbia

All courts, departments, agencies, officers, and employees of the United States and of the District
of Columbia are hereby directed to enforce the agreement on detainers and to cooperate with one
another and with all party States in enforcing the agreement and effectuating its purpose.

(Pub. L. 91-538, 85, Dec. 9, 1970, 84 Stat. 1402.)

86. Regulations, forms, and instructions

For the United States, the Attorney General, and for the District of Columbia, the Mayor of the
District of Columbia, shall establish such regulations, prescribe such forms, issue such instructions,
and perform such other acts as he deems necessary for carrying out the provisions of this Act.

(Pub. L. 91-538, 86, Dec. 9, 1970, 84 Stat. 1403.)

TRANSFER OF FUNCTIONS

“Mayor of the District of Columbia’ substituted in text for “Commissioner of the District of Columbia”
pursuant to section 421 of Pub. L. 93-198. Office of Commissioner of District of Columbia, as established by
Reorg. Plan No. 3 of 1967, abolished as of noon Jan. 2, 1975, by Pub. L. 93-198, title VI, §711, Dec. 24,
1973, 87 Stat. 818, and replaced by Office of Mayor of District of Columbia by section 421 of Pub. L.
93-198.

87. Reservation of right to alter, amend, or repeal
The right to ater, amend, or repeal this Act is expressly reserved.
(Pub. L. 91-538, 87, Dec. 9, 1970, 84 Stat. 1403.)

88. Effective Date
This Act shall take effect on the ninetieth day after the date of its enactment.
(Pub. L. 91-538, 88, Dec. 9, 1970, 84 Stat. 1403.)

REFERENCESIN TEXT
The date of its enactment, referred to in text, means Dec. 9, 1970.



89. Special Provisionswhen United Statesis a Receiving State

Notwithstanding any provision of the agreement on detainers to the contrary, in acase in which
the United Statesis areceiving State—

(2) any order of acourt dismissing any indictment, information, or complaint may be with or
without prejudice. In determining whether to dismiss the case with or without prejudice, the court
shall consider, among others, each of the following factors: The seriousness of the offense; the
facts and circumstances of the case which led to the dismissal; and the impact of a reprosecution
on the administration of the agreement on detainers and on the administration of justice; and

(2) it shall not be aviolation of the agreement on detainersif prior to trial the prisoner is
returned to the custody of the sending State pursuant to an order of the appropriate court issued
after reasonabl e notice to the prisoner and the United States and an opportunity for a hearing.

(Pub. L. 91-538, 89, as added Pub. L. 100690, title V11, §7059, Nov. 18, 1988, 102 Stat. 4403.)

CLASSIFIED INFORMATION
PROCEDURESACT

Pub. L. 96-456, Oct. 15, 1980, 94 Stat. 2025, as amended by Pub. L. 100-690, title V1, §7020(g),
Nov. 18, 1988, 102 Stat. 4396; Pub. L. 106-567, title VI, 8607, Dec. 27, 2000, 114 Stat. 2855;
Pub. L. 107-306, title V111, 8811(b)(3), Nov. 27, 2002, 116 Stat. 2423; Pub. L. 108458, title|,
§1071(f), Dec. 17, 2004, 118 Stat. 3691; Pub. L. 109-177, title \/, §506(a)(8), Mar. 9, 2006, 120
Stat. 248; Pub. L. 111-16, 84, May 7, 2009, 123 Stat. 1608

81. Definitions

(a) “Classified information”, as used in this Act, means any information or material that has been
determined by the United States Government pursuant to an Executive order, statute, or regulation,
to require protection against unauthorized disclosure for reasons of national security and any
restricted data, as defined in paragraph r. of section 11 of the Atomic Energy Act of 1954 (42 U.S.C.
2014(y)).

(b) “National security”, as used in this Act, means the national defense and foreign relations of the
United States.

(Pub. L. 96456, 81, Oct. 15, 1980, 94 Stat. 2025.)

82. Pretrial conference

At any time after the filing of the indictment or information, any party may move for a pretria
conference to consider matters relating to classified information that may arise in connection with
the prosecution. Following such motion, or on its own motion, the court shall promptly hold a
pretrial conference to establish the timing of requests for discovery, the provision of notice required
by section 5 of this Act, and the initiation of the procedure established by section 6 of this Act. In
addition, at the pretrial conference the court may consider any matters which relate to classified
information or which may promote afair and expeditioustrial. No admission made by the defendant
or by any attorney for the defendant at such a conference may be used against the defendant unless
the admission isin writing and is signed by the defendant and by the attorney for the defendant.

(Pub. L. 96456, 82, Oct. 15, 1980, 94 Stat. 2025.)

83. Protective orders
Upon motion of the United States, the court shall issue an order to protect against the disclosure of



any classified information disclosed by the United States to any defendant in any criminal caseina
district court of the United States.

(Pub. L. 96456, 83, Oct. 15, 1980, 94 Stat. 2025.)

84. Discovery of classified information by defendants

The court, upon a sufficient showing, may authorize the United States to delete specified items of
classified information from documents to be made available to the defendant through discovery
under the Federal Rules of Criminal Procedure, to substitute a summary of the information for such
classified documents, or to substitute a statement admitting relevant facts that the classified
information would tend to prove. The court may permit the United States to make a request for such
authorization in the form of awritten statement to be inspected by the court alone. If the court enters
an order granting relief following such an ex parte showing, the entire text of the statement of the
United States shall be sealed and preserved in the records of the court to be made available to the
appellate court in the event of an appeal.

(Pub. L. 96456, 84, Oct. 15, 1980, 94 Stat. 2025.)

85. Notice of defendant's intention to disclose classified infor mation

(&) NOTICE BY DEFENDANT.—If adefendant reasonably expects to disclose or to cause the
disclosure of classified information in any manner in connection with any trial or pretrial proceeding
involving the criminal prosecution of such defendant, the defendant shall, within the time specified
by the court or, where no time is specified, within thirty days prior to trial, notify the attorney for the
United States and the court in writing. Such notice shall include a brief description of the classified
information. Whenever a defendant learns of additional classified information he reasonably expects
to disclose at any such proceeding, he shall notify the attorney for the United States and the court in
writing as soon as possible thereafter and shall include a brief description of the classified
information. No defendant shall disclose any information known or believed to be classified in
connection with atrial or pretrial proceeding until notice has been given under this subsection and
until the United States has been afforded a reasonabl e opportunity to seek a determination pursuant
to the procedure set forth in section 6 of this Act, and until the time for the United States to appeal
such determination under section 7 has expired or any appeal under section 7 by the United Statesis
decided.

(b) FAILURE TO COMPLY .—If the defendant fails to comply with the requirements of
subsection (@) the court may preclude disclosure of any classified information not made the subject
of notification and may prohibit the examination by the defendant of any witness with respect to any
such information.

(Pub. L. 96456, 85, Oct. 15, 1980, 94 Stat. 2026.)

86. Procedurefor casesinvolving classified information

(&) MOTION FOR HEARING.—Within the time specified by the court for the filing of amotion
under this section, the United States may request the court to conduct a hearing to make al
determinations concerning the use, relevance, or admissibility of classified information that would
otherwise be made during thetrial or pretrial proceeding. Upon such arequest, the court shall
conduct such a hearing. Any hearing held pursuant to this subsection (or any portion of such hearing
specified in the request of the Attorney General) shall be held in cameraif the Attorney General
certifies to the court in such petition that a public proceeding may result in the disclosure of
classified information. Asto each item of classified information, the court shall set forth in writing



the basis for its determination. Where the United States' motion under this subsection isfiled prior to
the trial or pretrial proceeding, the court shall rule prior to the commencement of the relevant
proceeding.

(b) NOTICE.—(1) Before any hearing is conducted pursuant to arequest by the United States
under subsection (a), the United States shall provide the defendant with notice of the classified
information that is at issue. Such notice shall identify the specific classified information at issue
whenever that information previously has been made available to the defendant by the United States.
When the United States has not previously made the information available to the defendant in
connection with the case, the information may be described by generic category, in such forms as the
court may approve, rather than by identification of the specific information of concern to the United
States.

(2) Whenever the United States requests a hearing under subsection (@), the court, upon request of
the defendant, may order the United States to provide the defendant, prior to trial, such details asto
the portion of the indictment or information at issue in the hearing as are needed to give the
defendant fair notice to prepare for the hearing.

(c) ALTERNATIVE PROCEDURE FOR DISCLOSURE OF CLASSIFIED INFORMATION
—(1) Upon any determination by the court authorizing the disclosure of specific classified
information under the procedures established by this section, the United States may move that, in
lieu of the disclosure of such specific classified information, the court order—

(A) the substitution for such classified information of a statement admitting relevant facts that
the specific classified information would tend to prove; or

(B) the substitution for such classified information of a summary of the specific classified
information.

The court shall grant such amotion of the United Statesiif it finds that the statement or summary
will provide the defendant with substantially the same ability to make his defense as would
disclosure of the specific classified information. The court shall hold a hearing on any motion under
this section. Any such hearing shall be held in camera at the request of the Attorney General.

(2) The United States may, in connection with amotion under paragraph (1), submit to the court
an affidavit of the Attorney General certifying that disclosure of classified information would cause
identifiable damage to the national security of the United States and explaining the basis for the
classification of such information. If so requested by the United States, the court shall examine such
affidavit in camera and ex parte.

(d) SEALING OF RECORDS OF IN CAMERA HEARINGS.—If at the close of an in camera
hearing under this Act (or any portion of a hearing under this Act that is held in camera) the court
determines that the classified information at issue may not be disclosed or elicited at thetrial or
pretrial proceeding, the record of such in camera hearing shall be sealed and preserved by the court
for use in the event of an appeal. The defendant may seek reconsideration of the court's
determination prior to or during trial.

(e) PROHIBITION ON DISCLOSURE OF CLASSIFIED INFORMATION BY DEFENDANT,
RELIEF FOR DEFENDANT WHEN UNITED STATES OPPOSES DISCLOSURE.—(1)
Whenever the court denies a motion by the United States that it issue an order under subsection (c)
and the United States files with the court an affidavit of the Attorney General objecting to disclosure
of the classified information at issue, the court shall order that the defendant not disclose or cause the
disclosure of such information.

(2) Whenever adefendant is prevented by an order under paragraph (1) from disclosing or causing
the disclosure of classified information, the court shall dismiss the indictment or information; except
that, when the court determines that the interests of justice would not be served by dismissal of the
indictment or information, the court shall order such other action, in lieu of dismissing the indictment
or information, as the court determines is appropriate. Such action may include, but need not be
l[imited to—

(A) dismissing specified counts of the indictment or information;
(B) finding against the United States on any issue as to which the excluded classified



information relates; or
(C) striking or precluding all or part of the testimony of awitness.

An order under this paragraph shall not take effect until the court has afforded the United States an
opportunity to appeal such order under section 7, and thereafter to withdraw its objection to the
disclosure of the classified information at issue.

(f) RECIPROCITY .—Whenever the court determines pursuant to subsection (a) that classified
information may be disclosed in connection with atrial or pretrial proceeding, the court shall, unless
the interests of fairness do not so require, order the United States to provide the defendant with the
information it expects to use to rebut the classified information. The court may place the United
States under a continuing duty to disclose such rebuttal information. If the United Statesfailsto
comply with its obligation under this subsection, the court may exclude any evidence not made the
subject of arequired disclosure and may prohibit the examination by the United States of any
witness with respect to such information.

(Pub. L. 96456, 86, Oct. 15, 1980, 94 Stat. 2026.)

87. Interlocutory appeal

(@) Aninterlocutory appeal by the United States taken before or after the defendant has been
placed in jeopardy shall lie to a court of appeals from a decision or order of adistrict courtin a
criminal case authorizing the disclosure of classified information, imposing sanctions for
nondisclosure of classified information, or refusing a protective order sought by the United States to
prevent the disclosure of classified information.

(b) An appeal taken pursuant to this section either before or during trial shall be expedited by the
court of appeals. Prior to trial, an appeal shall be taken within fourteen days after the decision or
order appealed from and the trial shall not commence until the appeal is resolved. If an appeal is
taken during trial, the trial court shall adjourn thetrial until the appeal is resolved and the court of
appeals (1) shall hear argument on such appeal within four days of the adjournment of the trial,
excluding intermediate weekends and holidays, (2) may dispense with written briefs other than the
supporting materials previously submitted to the trial court, (3) shall render its decision within four
days of argument on appeal, excluding intermediate weekends and holidays, and (4) may dispense
with the issuance of awritten opinion in rendering its decision. Such appeal and decision shall not
affect the right of the defendant, in a subsequent appeal from ajudgment of conviction, to claim as
error reversal by thetrial court on remand of aruling appealed from during trial.

(Pub. L. 96456, §7, Oct. 15, 1980, 94 Stat. 2028; Pub. L. 111-16, 84, May 7, 2009, 123 Stat. 1608.)

AMENDMENTS

2009—Subsec. (b). Pub. L. 111-16, 84(1), substituted “fourteen days’ for “ten days’.

Subsec. (b)(1). Pub. L. 111-16, 84(2), inserted “ excluding intermediate weekends and holidays,” after
“adjournment of thetrial,”.

Subsec. (b)(3). Pub. L. 111-16, 84(3), inserted “excluding intermediate weekends and holidays,” after
“argument on appeal,”.

EFFECTIVE DATE OF 2009 AMENDMENT

Amendment by Pub. L. 111-16 effective Dec. 1, 2009, see section 7 of Pub. L. 111-16, set out as anote
under section 109 of Title 11, Bankruptcy.

88. Introduction of classified information

(@) CLASSIFICATION STATUS.—Writings, recordings, and photographs containing classified
information may be admitted into evidence without change in their classification status.

(b) PRECAUTIONS BY COURT.—The court, in order to prevent unnecessary disclosure of
classified information involved in any crimina proceeding, may order admission into evidence of



only part of awriting, recording, or photograph, or may order admission into evidence of the whole
writing, recording, or photograph with excision of some or al of the classified information contained
therein, unless the whole ought in fairness be considered.

(c) TAKING OF TESTIMONY .—During the examination of awitnessin any criminal
proceeding, the United States may object to any question or line of inquiry that may require the
witness to disclose classified information not previously found to be admissible. Following such an
objection, the court shall take such suitable action to determine whether the response is admissible as
will safeguard against the compromise of any classified information. Such action may include
requiring the United States to provide the court with a proffer of the witness' response to the
guestion or line of inquiry and requiring the defendant to provide the court with a proffer of the
nature of the information he seeks to dlicit.

(Pub. L. 96456, 88, Oct. 15, 1980, 94 Stat. 2028.)

89. Security procedures

(a) Within one hundred and twenty days of the date of the enactment of this Act, the Chief Justice
of the United States, in consultation with the Attorney General, the Director of National Intelligence,
and the Secretary of Defense, shall prescribe rules establishing procedures for the protection against
unauthorized disclosure of any classified information in the custody of the United States district
courts, courts of appeal, or Supreme Court. Such rules, and any changes in such rules, shall be
submitted to the appropriate committees of Congress and shall become effective forty-five days after
such submission.

(b) Until such time as rules under subsection (a) first become effective, the Federal courts shall in
each case involving classified information adapt procedures to protect against the unauthorized
disclosure of such information.

(Pub. L. 96456, 89, Oct. 15, 1980, 94 Stat. 2029; Pub. L. 108458, title |, 81071(f), Dec. 17, 2004,
118 Stat. 3691.)

REFERENCESIN TEXT
The date of the enactment of this Act, referred to in subsec. (a), means Oct. 15, 1980.

AMENDMENTS

2004—Subsec. (a). Pub. L. 108-458 substituted “ Director of National Intelligence” for “Director of Central
Intelligence’.

EFFECTIVE DATE OF 2004 AMENDMENT
For Determination by President that amendment by Pub. L. 108-458 take effect on Apr. 21, 2005, see
Memorandum of President of the United States, Apr. 21, 2005, 70 F.R. 23925, set out as a note under section
3001 of Title 50, War and National Defense.
Amendment by Pub. L. 108-458 effective not later than six months after Dec. 17, 2004, except as otherwise
expressly provided, see section 1097(a) of Pub. L. 108-458, set out as an Effective Date of 2004 Amendment;
Transition Provisions note under section 3001 of Title 50, War and National Defense.

REVISED SECURITY PROCEDURESESTABLISHED PURSUANT TO PUB. L. 96456, 94 STAT.
2025, BY THE CHIEF JUSTICE OF THE UNITED STATESFOR THE PROTECTION OF
CLASSIFIED INFORMATION

1. Purpose. The purpose of these procedures, as revised, isto meet the requirements of Section 9(a) of the
Classified Information Procedures Act of 1980, Pub. L. 96456, 94 Stat. 2025, as amended (“the Act”), which
in pertinent part provides that:

“...[T]he Chief Justice of the United States, in consultation with the Attorney General, the
Director of National Intelligence, and the Secretary of Defense, shall prescribe rules establishing
procedures for the protection against unauthorized disclosure of any classified information in the
custody of the United States district courts, courts of appeal, or Supreme Court. . . ."

These revised procedures apply in all criminal proceedings involving classified information, and appeals
therefrom, before the United States district courts, the courts of appeal and the Supreme Court, and supersede



the Security Procedures issued on February 12, 1981.

2. Classified Information Security Officer. In any proceeding in acrimina case or appeal therefromin
which classified information is within, or is reasonably expected to be within, the custody of the court, the
court will designate a*“classified information security officer.” The Attorney General or the Department of
Justice Security Officer will recommend to the court a person qualified to serve as a classified information
security officer. Thisindividual will be selected from the Litigation Security Group, Security and Emergency
Planning Staff, Department of Justice, to be detailed to the court to serve in aneutral capacity. The court may
designate, as required, one or more alternate classified information security officers who have been
recommended in the manner specified above.

The classified information security officer must be an individual with demonstrated competence in security
matters. Prior to designation, the Department of Justice Security Officer must certify in writing that the
classified information security officer is properly cleared, i.e., possesses the necessary clearance for the level
and category of classified information involved.

The classified information security officer will be responsible to the court for the security of al classified
information in the court's custody, including, but not limited to, any pleadings or other filings created in
connection with the proceedings, and any form of information contained in any format, including testimony,
notes, photographs, transcripts, documents, digital files, audio files or video files, stored on any type of
equipment (e.g., computers, electronic storage devices, etc.). In addition, any matters relating to personnel,
information, or communications security will be the responsibility of the classified information security
officer who will take measures reasonably necessary to fulfill these responsibilities. The classified information
security officer must notify the court and the Department of Justice Security Officer of any actual, attempted,
or potentia violation of security procedures.

3. Secure Location. Any in camera proceeding—including, but not limited to, a pretrial conference, motion
hearing, status hearing, suppression hearing, substitution hearing, or appellate proceeding—concerning the
use, relevance, or admissibility of classified information must be held in a secure location recommended by
the classified information security officer and approved by the court.

The secure location must be within the federal courthouse, unlessit is determined that no available location
in the courthouse meets, or can reasonably be adapted to meet, the security requirements of the Executive
Branch applicable to the level and category of classified information involved. In the event that no suitable
location exists within the courthouse, upon recommendation by the classified information security officer, the
court will designate another United States Government facility located within the vicinity of the courthouse, as
the secure location.

The classified information security officer must make necessary arrangements to ensure that the security
reguirements of the Executive Branch applicable to the level and category of classified information involved
are met and must conduct or arrange for such inspection of the secure location as may be necessary. The
classified information security officer must, in consultation with the United States Marshal, arrange for the
installation of security devices and take such other measures as may be necessary to protect against any
unauthorized access to or disclosure of classified information. All of the aforementioned activities must be
conducted in a manner that does not interfere with the orderly proceedings of the court. Prior to any hearing or
other proceeding, the classified information security officer must certify to the court that the location to be
used is secure.

4. Personnel Security—Court Personnel. No person appointed by the court or designated for service therein
will be given accessto any classified information in the custody of the court, unless such person has received
the appropriate security clearance and unless access to such information is necessary for the performance of an
official function. A security clearance for justices and other Article 111 judgesis not required.

The court shall timely notify the classified information security officer of the names of court personnel who
may require access to classified information. The classified information security officer will then notify the
Department of Justice Security Officer, who will promptly make arrangements to obtain any necessary
security clearances. All security clearance requests will be reviewed and determinations will be madein
accordance with the adjudication standards of the Executive Branch applicable to the level and category of
classified information involved. The classified information security officer, on behalf of the Department of
Justice Security Officer, will advise the court when the necessary security clearances have been obtained.
When necessary, the court may request that security clearances for certain court personnel be expedited.

If security clearances cannot be obtained promptly, United States Government personnel possessing the
appropriate security clearances may be temporarily assigned to assist the court. If aproceeding is required to
be recorded and an official court reporter having the necessary security clearance is unavailable, the court may



request the classified information security officer or the attorney for the government to have a cleared reporter
designated to act as areporter in the proceedings. The reporter so designated must take the oath of office as
prescribed by 28 U.S.C. §753(a).

Justices, judges and cleared court personnel may disclose classified information only to persons who
possess both the appropriate security clearance and the requisite need to know the information in the
performance of an official function. However, nothing contained in these procedures precludes a judge from
performing his or her official duties, including giving appropriate instructionsto ajury.

Any security concern regarding classified information and involving court personnel or persons acting for
the court must be referred to the court and the Department of Justice Security Officer for appropriate action.

5. Persons Acting for the Defense. The government may obtain information by any lawful means
concerning the trustworthiness of persons associated with the defense and may bring such information to the
attention of the court for the court's consideration in framing an appropriate protective order pursuant to
Section 3 of the Act.

6. Jury. Nothing contained in these procedures will be construed to require an investigation or security
clearance of the members of ajury or to interfere with the functions of ajury, including access to classified
information introduced as evidence in the trial of a case.

At any time during trial, the trial judge should consider, based on a party request or sua sponte, giving the
jury acautionary instruction regarding the release or disclosure of any classified information provided to the
jury.

7. Custody and Sorage of Classified Materials.

a. Materials Covered. These security procedures apply to any classified information, as the termis defined
in Section 1(a) of the Act, that isin the custody of the court. Thisincludes, but is not limited to any pleadings
or other filings created in connection with the proceedings, and any form of information contained in any
format, such as testimony, notes, photographs, transcripts, documents, digital files, audio files or video files,
stored on any type of equipment (e.g., computers, electronic storage devices, etc.).

b. Safekeeping. Classified information submitted to the court must be placed in the custody of the classified
information security officer or appropriately cleared court personnel who will then be responsible for its
safekeeping. When not in use, all classified materials must be stored in a safe that conforms to the General
Services Administration standards for security containers. Classified information will be segregated from
other information unrelated to the case at hand by securing it in a separate security container. If the court does
not possess a storage container that meets the required standards, the necessary storage container or containers
are to be supplied to the court on atemporary basis by the appropriate Executive Branch agency as determined
by the Department of Justice Security Officer. Only the classified information security officer, alternate
classified information security officer(s), and appropriately cleared court personnel will have accessto the
combination and the contents of the container.

For other than temporary storage (e.g., a brief court recess), the classified information security officer must
ensure that the storage area in which these containers will be located meets Executive Branch standards
applicable to the level and category of classified information involved. The secure storage area may be located
within either the federal courthouse or the facilities of another United States Government agency.

c. Transmittal of Classified Information. During the pendency of any hearing, trial or appeal, classified
materials stored in the facilities of another United States Government agency must be transmitted to and from
the court in the manner prescribed by the Executive Branch security regulations applicable to the level and
category of classified information involved. A trust receipt must accompany all classified materials
transmitted and must be signed by the recipient and returned to the classified information security officer.

8. Operating Routine.

a. Access to Court Records. Court personnel will have access to court records containing classified
information only as authorized. Access to classified information by court personnel will be limited to the
minimum number of cleared persons necessary for operational purposes. Access includes presence at any
proceeding during which classified information may be disclosed. Arrangements for access to classified
information in the custody of the court by court personnel and by persons acting for the defense must be
approved in advance by the court, which may issue a protective order concerning such access.

b. Access to Other Discoverable Information. Except as otherwise authorized by a protective order, persons
acting for the defense will not be given custody of classified information provided by the government. They
may, at the discretion of the court, be afforded access to classified information provided by the government in
secure locations that have been approved in accordance with 83 of these procedures, but such classified
information must remain in the control of the classified information security officer. The classified
information security officer also will control access to classified information in the possession of the defense
that is filed with the court or is reasonably expected to come within the custody of the court.



c. Telephone and Computer Security. Classified information must not be discussed, communicated, or
processed using any non-secure communication device including standard commercial telephone instruments
or office intercommunication systems, cellular devices, computers, and/or other electronic or internet-based
communication services. Classified information may only be discussed, communicated and processed on
devices cleared for the leve of classification of the information to be disclosed or processed as approved by
the Classified Information Security Officer.

d. Disposal of Classified Material. The classified information security officer is responsible for the secure
disposal of all classified materialsin the custody of the court which are not otherwise required to be retained.

9. Records Security.

a. Classification Markings. The classified information security officer, after consultation with the
appropriate classification authority, is responsible for marking all court materials containing classified
information with the appropriate level of classification, and for indicating thereon any special access controls
that also appear on the face of the material from which the classified information was obtained or that are
otherwise applicable.

Any and all materials potentially containing classified information filed by the defense must be filed under
seal with the classified information security officer. The classified information security officer may permit
counsel to file, on the public docket, non-substantive pleadings or documents (e.g., motions for extension of
time, scheduling matters, continuances, etc.) that do not contain information that is or may be classified. The
classified information security officer must promptly coordinate with the appropriate classification authority
to determine whether each filing contains classified information. If it is determined that the filed material does
contain classified information, the classified information security officer must ensure that it is marked with the
appropriate classification markings. If it is determined that the filed material does not contain classified
information, it should be unsealed and placed in the public record. Upon the request of the government, the
court may direct that any filed materials containing classified information must thereafter be maintained in
accordance with 87 of these procedures.

b. Accountability System. The classified information security officer is responsible for the establishment and
maintenance of a control and accountability system for all classified information received by or transmitted
from the court. Upon request, the classified information security officer will provide to the court an inventory
of all classified information received by the court.

10. Transmittal of the Record on Appeal. The record on appeal, or any portion thereof, which contains
classified information must be transmitted to the court of appeals or to the Supreme Court in the manner
specified in 87(c) of these procedures.

Any court records containing classified information must be maintained, through the pendency of any direct
appeal, at a secure location that is reasonably accessible and approved by the classified information security
officer, and must be stored in a proper security container.

11. Final Disposition. Within a reasonable time after all proceedingsin the case have been concluded,
including appeals, the court will release to the classified information security officer all materials containing
classified information. The classified information security officer will then transmit them to the Department of
Justice Security Officer to be maintained in accordance with approved storage procedures. The materials must
be transmitted in the manner specified in 87(c) of these procedures and must be accompanied by the
appropriate accountability records required by 89(b) of these procedures.

12. Expenses. All expenses of the United States Government that arise in connection with the
implementation of these procedures, including any construction or equipment costs, will be borne by the
Department of Justice and other appropriate Executive Branch agencies whose classified information is being
protected.

13. Interpretation. Any gquestion concerning the interpretation of any security requirement contained in
these procedures will be resolved by the court in consultation with the Classified Information Security Officer
who will consult with the Department of Justice Security Officer, if necessary.

14. Term. These revised procedures remain in effect until modified in writing by The Chief Justice after
consultation with the Attorney General of the United States, the Director of National Intelligence, and the
Secretary of Defense.

15. Effective Date. These revised procedures become effective forty-five days after the date of submission
to the appropriate Congressional Committees, as required by the Act.

Effective this 15th day of January, 2011, having taken into account the views of the Attorney General of the
United States, the Director of National Intelligence, and the Secretary of Defense, as required by law.

[The revised security procedures set out above were issued Dec. 1, 2010, by John G. Roberts, Jr., Chief
Justice of the United States. Prior security procedures were issued Feb. 12, 1981, by Warren E. Burger, Chief
Justice of the United States.]



89A. Coordination requirementsrelating to the prosecution of casesinvolving
classified information

(8) BRIEFINGS REQUIRED.—The Assistant Attorney General for the Criminal Division or the
Assistant Attorney General for National Security, as appropriate, and the appropriate United States
attorney, or the designees of such officials, shall provide briefings to the senior agency official, or
the designee of such official, with respect to any case involving classified information that originated
in the agency of such senior agency official.

(b) TIMING OF BRIEFINGS.—Briefings under subsection (a) with respect to a case shall
occur—

(1) as soon as practicable after the Department of Justice and the United States attorney
concerned determine that a prosecution or potential prosecution could result; and

(2) at such other times thereafter as are necessary to keep the senior agency official concerned
fully and currently informed of the status of the prosecution.

(c) SENIOR AGENCY OFFICIAL DEFINED.—In this section, the term “ senior agency official”
has the meaning given that term in section 1.1 of Executive Order No. 12958.

(Pub. L. 96-456, 89A, as added Pub. L. 106-567, title VI, §607, Dec. 27, 2000, 114 Stat. 2855;
amended Pub. L. 109-177, title V/, §8506()(8), Mar. 9, 2006, 120 Stat. 248.)

REFERENCESIN TEXT

Executive Order No. 12958, referred to in subsec. (c), which was formerly set out as a note under section
435 of Title 50, War and National Defense, was revoked by Ex. Ord. No. 13526, §6.2(g), Dec. 29, 2009, 75
F.R. 731, and was reclassified as a note under section 3161 of thistitle.

AMENDMENTS

2006—Subsec. (a). Pub. L. 109-177 inserted “or the Assistant Attorney General for National Security, as
appropriate,” after “ Assistant Attorney General for the Criminal Division”.

810. Identification of information related to the national defense

In any prosecution in which the United States must establish that material relates to the national
defense or constitutes classified information, the United States shall notify the defendant, within the
time before trial specified by the court, of the portions of the material that it reasonably expects to
rely upon to establish the national defense or classified information element of the offense.

(Pub. L. 96456, 810, Oct. 15, 1980, 94 Stat. 2029.)

811. Amendmentsto the Act

Sections 1 through 10 of this Act may be amended as provided in section 2076, title 28, United
States Code.

(Pub. L. 96456, 811, Oct. 15, 1980, 94 Stat. 2029.)

812. Attorney General guidelines

(a) Within one hundred and eighty days of enactment of this Act, the Attorney General shall issue
guidelines specifying the factors to be used by the Department of Justice in rendering a decision
whether to prosecute a violation of Federal law in which, in the judgment of the Attorney General,
thereisapossibility that classified information will be revealed. Such guidelines shall be transmitted
to the appropriate committees of Congress.

(b) When the Department of Justice decides not to prosecute a violation of Federal law pursuant to



subsection (@), an appropriate official of the Department of Justice shall prepare written findings
detailing the reasons for the decision not to prosecute. The findings shall include—
(2) the intelligence information which the Department of Justice officials believe might be
disclosed,
(2) the purpose for which the information might be disclosed,
(3) the probability that the information would be disclosed, and
(4) the possible consequences such disclosure would have on the national security.

(Pub. L. 96456, 8§12, Oct. 15, 1980, 94 Stat. 2029.)

REFERENCESIN TEXT
The enactment of this Act, referred to in subsec. (a), means Oct. 15, 1980.

813. Reportsto Congress

(a) Consistent with applicable authorities and duties, including those conferred by the Constitution
upon the executive and legid ative branches, the Attorney General shall report orally or in writing
semiannually to the Permanent Select Committee on Intelligence of the United States House of
Representatives, the Select Committee on Intelligence of the United States Senate, and the chairmen
and ranking minority members of the Committees on the Judiciary of the Senate and House of
Representatives on al cases where a decision not to prosecute a violation of Federal law pursuant to
section 12(a) has been made.

(b) In the case of the semiannual reports (whether oral or written) required to be submitted under
subsection (@) to the Permanent Select Committee on Intelligence of the House of Representatives
and the Select Committee on Intelligence of the Senate, the submittal dates for such reports shall be
as provided in section 507 of the National Security Act of 1947.

(c) The Attorney General shall deliver to the appropriate committees of Congress a report
concerning the operation and effectiveness of this Act and including suggested amendments to this
Act. For thefirst three years this Act isin effect, there shall be areport each year. After three years,
such reports shall be delivered as necessary.

(Pub. L. 96-456, §13, Oct. 15, 1980, 94 Stat. 2030; Pub. L. 107-306, title V111, §811(b)(3), Nov. 27,
2002, 116 Stat. 2423.)

REFERENCESIN TEXT
Section 507 of the National Security Act of 1947, referred to in subsec. (b), is classified to section 3106 of
Title 50, War and National Defense.
AMENDMENTS
2002—Subsecs. (b), (c). Pub. L. 107-306 added subsec. (b) and redesignated former subsec. (b) as (c).

814. Functions of Attorney General may be exercised by Deputy Attorney
General, the Associate Attorney General, or adesignated Assistant Attorney
General

The functions and duties of the Attorney General under this Act may be exercised by the Deputy
Attorney General, the Associate Attorney General, or by an Assistant Attorney General designated
by the Attorney General for such purpose and may not be delegated to any other official.

(Pub. L. 96456, 814, Oct. 15, 1980, 94 Stat. 2030; Pub. L. 100690, title VII, §7020(g), Nov. 18,
1988, 102 Stat. 4396.)

AMENDMENTS
1988—Pub. L. 100690 inserted “, the Associate Attorney General,” after “Deputy Attorney General”.



815. Effective date

The provisions of this Act shall become effective upon the date of the enactment of this Act, but
shall not apply to any prosecution in which an indictment or information was filed before such date.

(Pub. L. 96456, 815, Oct. 15, 1980, 94 Stat. 2030.)

REFERENCESIN TEXT
The date of the enactment of this Act, referred to in text, means Oct. 15, 1980.

§16. Short title
That this Act may be cited as the “Classified Information Procedures Act”.

(Pub. L. 96456, 816, Oct. 15, 1980, 94 Stat. 2031.)

FEDERAL RULES OF CRIMINAL
PROCEDURE

(As amended to January 2, 2014)

HISTORICAL NOTE

The original Federal Rules of Criminal Procedure were adopted by order of the Supreme Court on Dec. 26,
1944, transmitted to Congress by the Attorney General on Jan. 3, 1945, and became effective on Mar. 21,
1946.

The Rules have been amended Dec. 27, 1948, eff. Jan. 1, 1949; Dec. 27, 1948, eff. Oct. 20, 1949; Apr. 12,
1954, eff. July 1, 1954; Apr. 9, 1956, eff. July 8, 1956; Feh. 28, 1966, eff. July 1, 1966; Dec. 4, 1967, eff. July
1, 1968; Mar. 1, 1971, eff. July 1, 1971; Apr. 24, 1972, ff. Oct. 1, 1972; Nov. 20, 1972, eff. July 1, 1975,
pursuant to Pub. L. 93-595; Mar. 18, 1974, eff. July 1, 1974; Apr. 22, 1974, eff. in part Aug. 1, 1975, and
Dec. 1, 1975, pursuant to Pub. L. 93-361 and Pub. L. 94-64; Dec. 12, 1975, Pub. L. 94-149, 85, 89 Stat. 806;
Apr. 26, 1976, eff. in part Aug. 1, 1976, and Oct. 1, 1977, pursuant to Pub. L. 94-349 and Pub. L. 95-78; Apr.
30, 1979, eff. in part Aug. 1, 1979, and Dec. 1, 1980, pursuant to Pub. L. 96-42; Apr. 28, 1982, eff. Aug. 1,
1982; Oct. 12, 1982, Pub. L. 97-291, 83, 96 Stat. 1249; Apr. 28, 1983, eff. Aug. 1, 1983; Oct. 12, 1984, Pub.
L. 98473, title 1, 88209, 215, 404, 98 Stat. 1986, 2014, 2067; Oct. 30, 1984, Pub. L. 98-596, 811(a), (b), 98
Stat. 3138; Apr. 29, 1985, eff. Aug. 1, 1985; Oct. 27, 1986, Pub. L. 99-570, title |, §1009(a), 100 Stat.
3207-8; Nov. 10, 1986, Pub. L. 99646, §812(b), 24, 25(a), 54(a), 100 Stat. 3594, 3597, 3607; Mar. 9, 1987,
eff. Aug. 1, 1987; Apr. 25, 1988, eff. Aug. 1, 1988; Nov. 18, 1988, Pub. L. 100-690, title VI, 86483, title VI,
887076, 7089(c), 102 Stat. 4382, 4406, 4409; Apr. 25, 1989, eff. Dec. 1, 1989; May 1, 1990, eff. Dec. 1, 1990;
Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 1994, eff. Dec. 1, 1994; Sept. 13,
1994, Pub. L. 103-322, title X X111, §230101(b), title XX XI11, 8330003(h), 108 Stat. 2078, 2141; Apr. 27,
1995, eff. Dec. 1, 1995; Apr. 23, 1996, eff. Dec. 1, 1996; Apr. 24, 1996, Pub. L. 104-132, title |1, §207(a),
110 Stat. 1236; Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 26, 1999, eff. Dec. 1,
1999; Apr. 17, 2000, eff. Dec. 1, 2000; Oct. 26, 2001, Pub. L. 107-56, title 11, 88203(a), 219, 115 Stat. 278,
291; Apr. 29, 2002, eff. Dec. 1, 2002; Nov. 2, 2002, Pub. L. 107-273, div. C, title |, 811019(b), 116 Stat.
1825; Nov. 25, 2002, Pub. L. 107-296, title V111, 8895, 116 Stat. 2256; Apr. 30, 2003, Pub. L. 108-21, title
V1, 8610(b), 117 Stat. 692; Apr. 26, 2004, eff. Dec. 1, 2004; Pub. L. 108-458, title VI, 86501(a), Dec. 17,
2004, 118 Stat. 3760; Apr. 25, 2005, eff. Dec. 1, 2005; Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 30, 2007, eff.
Dec. 1, 2007; Apr. 23, 2008, eff. Dec. 1, 2008; Mar. 26, 2009, eff. Dec. 1, 2009; Apr. 28, 2010, eff. Dec. 1,
2010; Apr. 26, 2011, eff. Dec. 1, 2011; Apr. 23, 2012, eff. Dec. 1, 2012; Apr. 16, 2013, eff. Dec. 1, 2013.

TITLEI. APPLICABILITY

Rule
1. Scope; Definitions.
2. Interpretation.

TITLEIl. PRELIMINARY PROCEEDINGS



26.1.
26.2.
26.3.

27.
28.
29

20.1.

30.
31.

32

2.1,
322,

33.

35.
36.

The Complaint.
Arrest Warrant or Summons on a Complaint.
Complaint, Warrant, or Summons by Telephone or Other Reliable Electronic Means.
Initial Appearance.
Preliminary Hearing.
TITLE I1l. THE GRAND JURY, THE INDICTMENT, AND THE INFORMATION
The Grand Jury.
The Indictment and the Information.
Joinder of Offenses or Defendants.
Arrest Warrant or Summons on an Indictment or Information.
TITLEIV. ARRAIGNMENT AND PREPARATION FOR TRIAL

Arraignment.
Pless.
Pleadings and Pretrial Motions.
Notice of an Alibi Defense.
Notice of an Insanity Defense; Mental Examination.
Notice of a Public-Authority Defense.
Disclosure Statement.
Joint Trial of Separate Cases.
Relief from Prejudicial Joinder.
Depositions.
Discovery and Inspection.
Subpoena.
Pretrial Conference.
TITLEV. VENUE

Place of Prosecution and Trial.
(Reserved).
Transfer for Plea and Sentence.
Transfer for Trial.
(Transferred).
TITLEVI. TRIAL

Jury or Nonjury Trial.
Trial Jurors.
Judge's Disability.
Taking Testimony.
Foreign Law Determination.
Producing a Witness's Statement.
Mistrial.
Proving an Official Record.
Interpreters.
Motion for a Judgment of Acquittal.
Closing Argument.
Jury Instructions.
Jury Verdict.

TITLE VII. POST-CONVICTION PROCEDURES

Sentencing and Judgment.

Revoking or Modifying Probation or Supervised Release.
Criminal Forfeiture.

New Trial.

Arresting Judgment.

Correcting or Reducing a Sentence.

Clerical Error.



37.
38.
39.

40.

41.
42.

43.

45.
46.
47.
48.
49.
49.1.
50.
5l
52.
53.

55.
56.
57.
58.
59.
60.
61.

Indicative Ruling on aMotion for Relief That Is Barred by a Pending Appeal.
Staying a Sentence or a Disability.
(Reserved).

TITLE VIII. SUPPLEMENTARY AND SPECIAL PROCEEDINGS
Arrest for Failing to Appear in Another District or for Violating Conditions of Release

Set in Another District.
Search and Seizure.
Criminal Contempt.
TITLE IX. GENERAL PROVISIONS

Defendant's Presence.
Right to and Appointment of Counsel.
Computing and Extending Time.
Release from Custody; Supervising Detention.
Motions and Supporting Affadavits.
Dismissal.
Serving and Filing Papers.
Privacy Protection For Filings Made with the Court.
Prompt Disposition.
Preserving Claimed Error.
Harmless and Plain Error.
Courtroom Photographing and Broadcasting Prohibited.
(Transferred).
Records.
When Court I's Open.
District Court Rules.
Petty Offenses and Other Misdemeanors.
Matters Before a Magistrate Judge.
Victim's Rights.
Title.
TITLEI. APPLICABILITY

Rule 1. Scope; Definitions

(a) SCOPE.

(2) In General. These rules govern the procedurein al criminal proceedingsin the United
States district courts, the United States courts of appeals, and the Supreme Court of the United
States.

(2) Sate or Local Judicial Officer. When arule so states, it appliesto a proceeding before a
state or local judicial officer.

(3) Territorial Courts. These rules aso govern the procedure in all crimina proceedingsin the
following courts:

(A) the district court of Guam;

(B) the district court for the Northern Mariana Islands, except as otherwise provided by law;
and

(C) the district court of the Virgin Islands, except that the prosecution of offensesin that
court must be by indictment or information as otherwise provided by law.

(4) Removed Proceedings. Although these rules govern all proceedings after removal from a
state court, state law governs adismissal by the prosecution.
(5) Excluded Proceedings. Proceedings not governed by these rules include:
(A) the extradition and rendition of afugitive;
(B) acivil property forfeiture for violating afederal statute;



(C) the collection of afine or penalty;

(D) aproceeding under a statute governing juvenile delinquency to the extent the procedure
isinconsistent with the statute, unless Rule 20(d) provides otherwise;

(E) adispute between seamen under 22 U.S.C. §8256-258; and

(F) aproceeding against awitnessin aforeign country under 28 U.S.C. §1784.

(b) DEFINITIONS. The following definitions apply to these rules:

(2) “Attorney for the government” means:

(A) the Attorney General or an authorized assistant;

(B) aUnited States attorney or an authorized assistant;

(C) when applicable to cases arising under Guam law, the Guam Attorney General or other
person whom Guam law authorizes to act in the matter; and

(D) any other attorney authorized by law to conduct proceedings under these rulesas a
prosecutor.

(2) “Court” means a federal judge performing functions authorized by law.
(3) “Federal judge” means:

(A) ajustice or judge of the United States as these terms are defined in 28 U.S.C. 8451;

(B) amagistrate judge; and

(C) ajudge confirmed by the United States Senate and empowered by statute in any
commonwealth, territory, or possession to perform afunction to which a particular rule relates.

(4) “Judge’ means afederal judge or a state or local judicia officer.
(5) “Magistrate judge” means a United States magistrate judge as defined in 28 U.S.C.
§8631-639.
(6) “Oath” includes an affirmation.
(7) “Organization” isdefined in 18 U.S.C. 8§18.
(8) “Petty offense” isdefined in 18 U.S.C. §19.
(9) “State” includes the District of Columbia, and any commonwealth, territory, or possession
of the United States.
(10) “State or local judicia officer” means:
(A) astate or local officer authorized to act under 18 U.S.C. 83041; and
(B) ajudicia officer empowered by statute in the District of Columbiaor in any
commonwealth, territory, or possession to perform afunction to which a particular rule relates.

(11) “Telephone” means any technology for transmitting live electronic voice communication.
(12) “Victim” meansa*“crimevictim” asdefined in 18 U.S.C. 83771(e).

(c) AUTHORITY OF A JUSTICE OR JUDGE OF THE UNITED STATES. When these rules
authorize a magistrate judge to act, any other federal judge may also act.

(Asamended Apr. 24, 1972, eff. Oct. 1, 1972; Apr. 28, 1982, eff. Aug. 1, 1982; Apr. 22, 1993, &ff.
Dec. 1, 1993; Apr. 29, 2002, eff. Dec. 1, 2002; Apr. 23, 2008, eff. Dec. 1, 2008; Apr. 26, 2011, €ff.
Dec. 1, 2011.)

NOTESOF ADVISORY COMMITTEE ON RULES—1944

1. Theserules are prescribed under the authority of two acts of Congress, namely: the Act of June 29, 1940,
c. 445, 18 U.S.C. 687 (Proceedings in criminal cases prior to and including verdict; power of Supreme Court
to prescribe rules), and the Act of November 21, 1941, c. 492, 18 U.S.C. 689 (Proceedings to punish for
criminal contempt of court; application to sections 687 and 688).

2. The courts of the United States covered by the rules are enumerated in Rule 54(a). In addition to Federal
courts in the continental United States they include district courtsin Alaska, Hawaii, Puerto Rico and the
Virgin Islands. In the Canal Zone only the rules governing proceedings after verdict, finding or plea of guilty
are applicable.

3. While the rules apply to proceedings before commissioners when acting as committing magistrates, they



do not govern when a commissioner acts as atrial magistrate for the trial of petty offenses committed on
Federal reservations. That procedure is governed by rules adopted by order promulgated by the Supreme
Court on January 6, 1941 (311 U.S. 733), pursuant to the Act of October 9, 1940, c. 785, secs. 1-5. See 18
U.S.C. 576-576d [now 3401, 3402] (relating to trial of petty offenses on Federal reservations by United States
commissioners).

NOTESOF ADVISORY COMMITTEE ON RULES—1972 AMENDMENT

Therule is amended to make clear that the rules are applicable to courts of the United States and, where the
rule so provides, to proceedings before United States magistrates and state or local judicial officers.

Primarily these rules are intended to govern proceedingsin criminal cases triable in the United States
Digtrict Court. Special rules have been promulgated, pursuant to the authority set forth in 28 U.S.C. 8636(c),
for thetrial of “minor offenses’ before United States magistrates. (See Rules of Procedure for the Tria of
Minor Offenses Before United States Magistrates (January 27, 1971).)

However, there isinevitably some overlap between the two sets of rules. The Rules of Criminal Procedure
for the United States District Courts deal with preliminary, supplementary, and specia proceedings which will
often be conducted before United States magistrates. Thisistrue, for example, with regard to rule 3—The
Complaint; rule 4—Arrest Warrant or Summons Upon Complaint; rule 5—Initial Appearance Before the
Magistrate; and rule 5.1—Preliminary Examination. It is also true, for example, of supplementary and special
proceedings such as rule 40—Commitment to Another District, Removal; rule 41—Search and Seizure; and
rule 46—Release from Custody. Other of these rules, where applicable, also apply to proceedings before
United States magistrates. See Rules of Procedure for the Trial of Minor Offenses Before United States
Magistrates, rule 1—Scope:

These rules govern the procedure and practice for the trial of minor offenses (including petty offenses)
before United States magistrates under Title 18, U.S.C. 83401, and for appealsin such cases to judges of the
district courts. To the extent that pretrial and trial procedure and practice are not specifically covered by these
rules, the Federal Rules of Criminal Procedure apply as to minor offenses other than petty offenses. All other
proceedings in criminal matters, other than petty offenses, before United States magistrates are governed by
the Federal Rules of Criminal Procedure.

State and local judicia officers are governed by these rules, but only when the rule specifically so provides.
Thisisthe case of rule 3—The Complaint; rule 4—Arrest Warrant or Summons Upon Complaint; and rule
5—Initial Appearance Before the Magistrate. These rules confer authority upon the “magistrate,” aterm
which is defined in new rule 54 asfollows:

“Magistrate” includes a United States magistrate as defined in 28 U.S.C. §8631-639, a judge of the United
States, another judge or judicial officer specifically empowered by statute in force in any territory or
possession, the commonwealth of Puerto Rico, or the District of Columbia, to perform a function to which a
particular rule relates, and a state or local judicial officer, authorized by 18 U.S.C. 83041 to perform the
functions prescribed in rules 3, 4, and 5.

Rule 41 provides that a search warrant may be issued by “ajudge of a state court of record” and thus
confers that authority upon appropriate state judicial officers.

The scope of rules 1 and 54 isdiscussed in C. Wright, Federal Practice and Procedure: Criminal 8821,
871-874 (1969, Supp. 1971), and 8 and 8A J. Moore, Federa Practice chapters 1 and 54 (2d ed. Cipes 1970,
Supp. 1971).

NOTESOF ADVISORY COMMITTEE ON RULES—1982 AMENDMENT

The amendment corrects an erroneous cross reference, from Rule 54(c) to Rule 54(a), and replaces the word
“defined” with the more appropriate word “ provided.”

NOTESOF ADVISORY COMMITTEE ON RULES—1993 AMENDMENT

The Rule is amended to conform to the Judicial Improvements Act of 1990 [P.L. 101-650, Title 111, Section
321] which provides that each United States magistrate appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate judge.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

Rule lisentirely revised and expanded to incorporate Rule 54, which deals with the application of the
rules. Consistent with the title of the existing rule, the Committee believed that a statement of the scope of the
rules should be placed at the beginning to show readers which proceedings are governed by theserules. The
Committee also revised the rule to incorporate the definitions found in Rule 54(c) as a new Rule 1(b).

Rule 1(a) contains language from Rule 54(b). But language in current Rule 54(b)(2)—(4) has been deleted
for several reasons: First, Rule 54(b)(2) refersto a venue statute that governs an offense committed on the



high seas or somewhere outside the jurisdiction of aparticular district; it is unnecessary and has been deleted
because once venue has been established, the Rules of Criminal Procedure automatically apply. Second, Rule
54(b)(3) currently deals with peace bonds; that provision isinconsistent with the governing statute and has
therefore been deleted. Finally, Rule 54(b)(4) references proceedings conducted before United States
Magistrate Judges, a topic now covered in Rule 58.

Rule 1(a)(5) consists of material currently located in Rule 54(b)(5), with the exception of the references to
the navigation laws and to fishery offenses. Those provisions were considered obsolete. But if those
proceedings were to arise, they would be governed by the Rules of Criminal Procedure.

Rule 1(b) is composed of material currently located in Rule 54(c), with several exceptions. First, the
reference to an “Act of Congress’ has been deleted from the restyled rules; instead the rules use the
self-explanatory term “federal statute.” Second, the language concerning demurrers, pleas in abatement, etc.,
has been deleted as being anachronistic. Third, the definitions of “civil action” and “district court” have been
deleted. Fourth, the term “attorney for the government” has been expanded to include reference to those
attorneys who may serve as special or independent counsel under applicable federal statutes. The term
“attorney for the government” contemplates an attorney of record in the case.

Fifth, the Committee added a definition for the term “court” in Rule 1(b)(2). Although that term originally
was almost always synonymous with the term “district judge,” the term might be misleading or unduly narrow
because it may not cover the many functions performed by magistrate judges. See generally 28 U.S.C. 88132,
636. Additionally, the term does not cover circuit judges who may be authorized to hold a district court. See
28 U.S.C. 8291. The proposed definition continues the traditional view that “court” means district judge, but
also reflects the current understanding that magistrate judges act as the “court” in many proceedings. Finally,
the Committee intends that the term “court” be used principally to describe ajudicial officer, except where a
rule uses the term in a spatial sense, such as describing proceedingsin “open court.”

Sixth, the term “ Judge of the United States’ has been replaced with the term “Federal judge.” That term
includes Article 111 judges and magistrate judges and, as nhoted in Rule 1(b)(3)(C), federa judges other than
Article I11 judges who may be authorized by statute to perform a particular act specified in the Rules of
Criminal Procedure. The term does not include local judgesin the District of Columbia. Seventh, the
definition of “Law” has been deleted as being superfluous and possibly misleading because it suggests that
administrative regulations are excluded.

Eighth, the current rules include three definitions of “magistrate judge.” The term used in amended Rule
1(b)(5) islimited to United States magistrate judges. In the current rules the term magistrate judge includes
not only United States magistrate judges, but also district court judges, court of appeal s judges, Supreme
Court justices, and where authorized, state and local officers. The Committee believed that the rules should
reflect current practice, i.e., the wider and almost exclusive use of United States magistrate judges, especially
in preliminary matters. The definition, however, is not intended to restrict the use of other federal judicial
officersto perform those functions. Thus, Rule 1(c) has been added to make it clear that where the rules
authorize a magistrate judge to act, any other federal judge or justice may act.

Finally, the term “organization” has been added to the list of definitions.

The remainder of the rule has been amended as part of the general restyling of the rules to make them more
easily understood. In addition to changes made to improve the clarity, the Committee has changed language to
make style and terminology consistent throughout the Criminal Rules. These changes are intended to be
stylistic only.

COMMITTEE NOTES ON RULES—2008 AMENDMENT

Subdivision (b)(11). This amendment incorporates the definition of the term “crime victim” found in the
Crime Victims Rights Act, codified at 18 U.S.C. 83771(€). It providesthat “the term ‘crime victim’ means a
person directly and proximately harmed as a result of the commission of a Federal offense or an offensein the
Digtrict of Columbia.”

Upon occasion, disputes may arise over the question whether a particular person is avictim. Although the
rule makes no special provision for such cases, the courts have the authority to do any necessary fact finding
and make any necessary legal rulings.

Changes Made to Proposed Amendment Released for Public Comment. The Committee revised the text of
Rule 1(b)(11) in response to public comments by transferring portions of the subdivision relating to who may
assert the rights of avictim to Rule 60(b)(2). The Committee Note was revised to reflect that change and to
indicate that the Court has the power to decide any dispute asto who isavictim.

COMMITTEE NOTESON RULES—2011 AMENDMENT

Subdivisions (b)(11) and (12). The added definition clarifies that the term “telephone’ includes technologies
enabling live voice conversations that have developed since the traditional “land line” telephone. Calls placed



by cell phone or from a computer over the internet, for example, would be included. The definition islimited
to live communication in order to ensure contemporaneous communication and excludes voice recordings.
Live voice communication should include services for the hearing impaired, or other contemporaneous
translation, where necessary.

Changes Made to Proposed Amendment Released for Public Comment. The text was rephrased by the
Committee to describe the telephone as a “technology for transmitting electronic voice communication” rather
than a“form” of communication.

Rule 2. Inter pretation

These rules are to be interpreted to provide for the just determination of every criminal
proceeding, to secure simplicity in procedure and fairnessin administration, and to eliminate
unjustifiable expense and delay.

(Asamended Apr. 29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944
Compare Federal Rules of Civil Procedure [28 U.S.C., Appendix], Rule 1 (Scope of Rules), last sentence:
“They [the Federal Rules of Civil Procedure] shall be construed to secure the just, speedy, and inexpensive
determination of every action.”

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 2 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic. No substantive change is intended.

In particular, Rule 2 has been amended to clarify the purpose of the Rules of Criminal Procedure. The
words “are intended” have been changed to read “are to be interpreted.” The Committee believed that that was
the original intent of the drafters and more accurately reflects the purpose of the rules.

TITLEIl. PRELIMINARY PROCEEDINGS

Rule 3. The Complaint

The complaint is awritten statement of the essential facts constituting the offense charged. Except
asprovided in Rule 4.1, it must be made under oath before a magistrate judge or, if noneis
reasonably available, before a state or local judicia officer.

(Asamended Apr. 24, 1972, eff. Oct. 1, 1972; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 2002, eff.
Dec. 1, 2002; Apr. 26, 2011, eff. Dec. 1, 2011.)

NOTESOF ADVISORY COMMITTEE ON RULES—1944
Therule generally states existing law and practice, 18 U.S.C. 591 [now 3041] (Arrest and removal for trial);
United Satesv. Smon (E.D.Pa.), 248 F. 980; United Satesv. Maresca (S.D.N.Y.), 266 F. 713, 719-721. It
eliminates, however, the requirement of conformity to State law as to the form and sufficiency of the
complaint. See, also, rule 57(b).

NOTES OF ADVISORY COMMITTEE ON RULES—1972 AMENDMENT
The amendment deletes the reference to “ commissioner or other officer empowered to commit persons
charged with offenses against the United States’ and substitute therefor “magistrate.”
The change is editorial in nature to conform the language of the rule to the recently enacted Federal
Magistrates Act. The term “magistrate” is defined in rule 54.

NOTES OF ADVISORY COMMITTEE ON RULES—1993 AMENDMENT
The Rule is amended to conform to the Judicial Improvements Act of 1990 [P.L. 101-650, Title 111, Section
321] which provides that each United States magistrate appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate judge.



COMMITTEE NOTESON RULES—2002 AMENDMENT

The language of Rule 3 is amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic and no substantive change is intended, except as described below.

The amendment makes one change in practice. Currently, Rule 3 requires the complaint to be sworn before
a“magistrate judge,” which under current Rule 54 could include a state or local judicial officer. Revised Rule
1 no longer includes state and local officers in the definition of magistrate judges for the purposes of these
rules. Instead, the definition includes only United States magistrate judges. Rule 3 requires that the complaint
be made before a United States magistrate judge or before a state or local officer. The revised rule does,
however, make a change to reflect prevailing practice and the outcome desired by the Committee—that the
procedure take place before a federal judicial officer if oneisreasonably available. Asnoted in Rule 1(c),
where the rules, such as Rule 3, authorize a magistrate judge to act, any other federal judge may act.

COMMITTEE NOTESON RULES—2011 AMENDMENT

Under the amended rule, the complaint and supporting material may be submitted by telephone or reliable
electronic means; however, the rule requires that the judicial officer administer the oath or affirmationin
person or by telephone. The Committee concluded that the benefits of making it easier to obtain judicial
oversight of the arrest decision and the increasing reliability and accessibility to el ectronic communication
warranted amendment of the rule. The amendment makes clear that the submission of a complaint to ajudicial
officer need not be done in person and may instead be made by telephone or other reliable electronic means.
The successful experiences with electronic applications under Rule 41, which permits electronic applications
for search warrants, support a comparable process for arrests. The provisionsin Rule 41 have been transferred
to new Rule 4.1, which governs applications by telephone or other electronic means under Rules 3, 4, 9, and
41,

Changes Made to Proposed Amendment Released for Public Comment. No changes were made in the
amendment as published.

Rule 4. Arrest Warrant or Summons on a Complaint

(a) ISSUANCE. If the complaint or one or more affidavits filed with the complaint establish
probable cause to believe that an offense has been committed and that the defendant committed it,
the judge must issue an arrest warrant to an officer authorized to execute it. At the request of an
attorney for the government, the judge must issue a summons, instead of a warrant, to a person
authorized to serveit. A judge may issue more than one warrant or summons on the same complaint.
If adefendant failsto appear in response to a summons, a judge may, and upon request of an attorney
for the government must, issue awarrant.

(b) FORM.

(1) Warrant. A warrant must:

(A) contain the defendant's name or, if it is unknown, a name or description by which the
defendant can be identified with reasonable certainty;

(B) describe the offense charged in the complaint;

(C) command that the defendant be arrested and brought without unnecessary delay before a
magistrate judge or, if noneis reasonably available, before a state or local judicial officer; and

(D) be signed by ajudge.

(2) Summons. A summons must be in the same form as awarrant except that it must require the
defendant to appear before a magistrate judge at a stated time and place.

(c) EXECUTION OR SERVICE, AND RETURN.

(1) Whom. Only amarshal or other authorized officer may execute a warrant. Any person
authorized to serve asummonsin afederal civil action may serve a summons.

(2) Location. A warrant may be executed, or a summons served, within the jurisdiction of the
United States or anywhere else afederal statute authorizes an arrest.

(3) Manner.



(A) A warrant is executed by arresting the defendant. Upon arrest, an officer possessing the
original or aduplicate original warrant must show it to the defendant. If the officer does not
possess the warrant, the officer must inform the defendant of the warrant's existence and of the
offense charged and, at the defendant's request, must show the original or a duplicate original
warrant to the defendant as soon as possible.

(B) A summonsis served on an individual defendant:

(i) by delivering a copy to the defendant personally; or

(i) by leaving a copy at the defendant's residence or usual place of abode with a person of
suitable age and discretion residing at that location and by mailing a copy to the defendant's
last known address.

(C) A summonsis served on an organization by delivering a copy to an officer, to a
managing or general agent, or to another agent appointed or legally authorized to receive
service of process. A copy must also be mailed to the organization's last known address within
the district or to its principal place of business elsewhere in the United States.

(4) Return.

(A) After executing awarrant, the officer must return it to the judge before whom the
defendant is brought in accordance with Rule 5. The officer may do so by reliable electronic
means. At the request of an attorney for the government, an unexecuted warrant must be
brought back to and canceled by a magistrate judge or, if noneis reasonably available, by a state
or local judicial officer.

(B) The person to whom a summons was delivered for service must return it on or before the
return day.

(C) At the request of an attorney for the government, a judge may deliver an unexecuted
warrant, an unserved summons, or a copy of the warrant or summons to the marshal or other
authorized person for execution or service.

(d) WARRANT BY TELEPHONE OR OTHER RELIABLE ELECTRONIC MEANS. In
accordance with Rule 4.1, a magistrate judge may issue a warrant or summons based on information
communicated by telephone or other reliable el ectronic means.

(Asamended Feb. 28, 1966, eff. July 1, 1966; Apr. 24, 1972, eff. Oct. 1, 1972; Apr. 22, 1974, €ff.
Dec. 1, 1975; Pub. L. 94-64, §3(1)~(3), July 31, 1975, 89 Stat. 370; Mar. 9, 1987, eff. Aug. 1, 1987;
Apr. 22, 1993, ff. Dec. 1, 1993; Apr. 29, 2002, &ff. Dec. 1, 2002; Apr. 26, 2011, &ff. Dec. 1, 2011.)

NOTESOF ADVISORY COMMITTEE ON RULES—1944

Note to Subdivision (a). 1. The rule states the existing law relating to warrants issued by commissioner or
other magistrate. United States Constitution, Amendment IV; 18 U.S.C. 591 [now 3041] (Arrest and removal
for trial).

2. The provision for summons is new, although a summons has been customarily used against corporate
defendants, 28 U.S.C. 377 [now 1651] (Power to issue writs); United States v. John Kelso Co., 86 F. 304
(N.D.Cadl., 1898). See also, Albrecht v. United States, 273 U.S. 1, 8 (1927). The use of the summonsin
criminal casesis sanctioned by many States, among them Indiana, Maryland, Massachusetts, New Y ork, New
Jersey, Ohio, and others. See A.L.I. Code of Criminal Procedure (1931), Commentariesto secs. 12, 13, and
14. The use of the summonsis permitted in England by 11 & 12 Vict., c. 42, sec. 1 (1848). More genera use
of asummons in place of awarrant was recommended by the National Commission on Law Observance and
Enforcement, Report on Criminal Procedure (1931) 47. The Uniform Arrest Act, proposed by the Interstate
Commission on Crime, provides for a summons. Warner, 28 Va.L.R. 315. See aso, Medalie, 4 Lawyers
Guild, R. 1, 6.

3. The provision for the issuance of additional warrants on the same complaint embodies the practice
heretofore followed in some districts. It is desirable from a practical standpoint, since when a complaint names
several defendants, it may be preferable to issue a separate warrant as to each in order to facilitate service and
return, especially if the defendants are apprehended at different times and places. Berge, 42 Mich.L.R. 353,
356.

4. Failure to respond to a summonsis nhot a contempt of court, but is ground for issuing a warrant.



Note to Subdivision (b). Compare Rule 9(b) and forms of warrant and summons, Appendix of Forms.

Note to Subdivision (¢)(2). Thisrule and Rule 9(c)(1) modify the existing practice under which a warrant
may be served only within the district in which it isissued. Mitchell v. Dexter, 244 F. 926 (C.C.A. 1st, 1917);
Palmer v. Thompson, 20 App. D.C. 273 (1902); but see In re Christian, 82 F. 885 (C.C.W.D.Ark., 1897); 2
Op.Atty.Gen. 564. When a defendant is apprehended in a district other than that in which the prosecution has
been instituted, this change will eliminate some of the steps that are at present followed: the issuance of a
warrant in the district where the prosecution is pending; the return of the warrant non est inventus; the filing of
acomplaint on the basis of the warrant and its return in the district in which the defendant is found; and the
issuance of another warrant in the latter district. The warrant originally issued will have efficacy throughout
the United States and will constitute authority for arresting the defendant wherever found. Waite, 27 Jour. of
Am. Judicature Soc. 101, 103. The change will not modify or affect the rights of the defendant as to removal.
See Rule 40. The authority of the marshal to serve processis not limited to the district for which heis
appointed, 28 U.S.C. 503 [now 569].

Note to Subdivision (¢)(3). 1. The provision that the arresting officer need not have the warrant in his
possession at the time of the arrest is rendered necessary by the fact that a fugitive may be discovered and
apprehended by any one of many officers. It is obviously impossible for awarrant to be in the possession of
every officer who is searching for afugitive or who unexpectedly might find himself in a position to
apprehend the fugitive. The rule sets forth the customary practice in such matters, which has the sanction of
the courts. “1t would be a strong proposition in an ordinary felony case to say that a fugitive from justice for
whom a capias or warrant was outstanding could not be apprehended until the apprehending officer had
physical possession of the capias or the warrant. If such were the law, criminals could circulate freely from
one end of the land to the other, because they could always keep ahead of an officer with the warrant.” Inre
Kosopud (N.D. Ohio), 272 F. 330, 336. Waite, 27 Jour. of Am. Judicature Soc. 101, 103. The rule, however,
safeguards the defendant's rights in such case.

2. Service of summons under therule is substantially the same asin civil actions under Federal Rules of
Civil Procedure, Rule 4(d)(1) [28 U.S.C., Appendix].

Note to Subdivision (¢)(4). Return of awarrant or summons to the commissioner or other officer is provided
by 18 U.S.C. 603 [now 4084] (Writs; copy asjailer's authority). The return of all “copies of process’ by the
commissioner to the clerk of the court is provided by 18 U.S.C. 591 [now 3041]; and see Rule 5(¢), infra.

NOTESOF ADVISORY COMMITTEE ON RULES—1966 AMENDMENT

In Giordenello v. United Sates, 357 U.S. 480 (1958) it was held that to support the issuance of awarrant
the complaint must contain in addition to a statement “ of the essential facts congtituting the offense” (Rule 3)
a statement of the facts relied upon by the complainant to establish probable cause. The amendment permits
the complainant to state the facts constituting probable cause in a separate affidavit in lieu of spelling them out
in the complaint. See also Jaben v. United Sates, 381 U.S. 214 (1965).

NOTESOF ADVISORY COMMITTEE ON RULES—1972 AMENDMENT

Throughout the rule the term “magistrate” is substituted for the term “commissioner.” Magistrate is defined
in rule 54 to include a judge of the United States, a United States magistrate, and those state and local judicial
officers specified in 18 U.S.C. 83041.

NOTESOF ADVISORY COMMITTEE ON RULES—1974 AMENDMENT

The amendments are designed to achieve severa objectives: (1) to make explicit the fact that the
determination of probable cause may be based upon hearsay evidence; (2) to make clear that probable causeis
aprerequisite to the issuance of a summons; and (3) to give priority to the issuance of a summons rather than a
warrant.

Subdivision (a) makes clear that the normal situation is to issue a summons.

Subdivision (b) provides for the issuance of an arrest warrant in lieu of or in addition to the issuance of a
summons.

Subdivision (b)(1) restates the provision of the old rule mandating the issuance of awarrant when a
defendant fails to appear in response to a summons.

Subdivision (b)(2) provides for the issuance of an arrest warrant rather than a summons whenever “avalid
reason is shown” for the issuance of awarrant. The reason may be apparent from the face of the complaint or
may be provided by the federal law enforcement officer or attorney for the government. See comparable
provisioninrule9.

Subdivision (b)(3) deals with the situation in which conditions change after a summons has issued. It
affords the government an opportunity to demonstrate the need for an arrest warrant. This may be done in the
district in which the defendant is located if thisisthe convenient place to do so.



Subdivision (c) provides that a warrant or summons may issue on the basis of hearsay evidence. What
constitutes probable cause is |eft to be dealt with on a case-to-case basis, taking account of the unlimited
variations in source of information and in the opportunity of the informant to perceive accurately the factual
datawhich he furnishes. See e.g., Giordenello v. United States, 357 U.S. 480, 78 S.Ct. 1245, 2 L.Ed.2d 1503
(1958); Aguilar v. Texas, 378 U.S. 108, 84 S.Ct. 1509, 12 L.Ed.2d 723 (1964); United Sates v. Ventresca, 380
U.S. 102, 85 S.Ct. 741, 13 L.Ed.2d 684 (1965); Jaben v. United States, 381 U.S. 214, 85 S.Ct. 1365, 14
L.Ed.2d 345 (1965); McCray v. Illinois, 386 U.S. 300, 87 S.Ct. 1056, 18 L.Ed.2d 62 (1967); Spinelli v. United
Sates, 393 U.S. 410, 89 S.Ct. 584, 21 L.Ed.2d 637 (1969); United Satesv. Harris, 403 U.S. 573, 91 S.Ct.
2075, 29 L.Ed.2d 723 (1971); Note, The Informer's Tip as Probable Cause for Search or Arrest, 54 Cornell
L.Rev. 958 (1969); C. Wright, Federal Practice and Procedure: Criminal 852 (1969, Supp. 1971); 8 S.J.
Moore, Federal Practice 4.03 (2d ed. Cipes 1970, Supp. 1971).

NOTESOF COMMITTEE ON THE JUDICIARY, HOUSE REPORT NO. 94-247; 1975
AMENDMENT

A. Amendments Proposed by the Supreme Court. Rule 4 of the Federal Rules of Criminal Procedure deals
with arrest procedures when a criminal complaint has been filed. It providesin pertinent part:
If it appears. . . that there is probable cause . . . awarrant for the arrest of the defendant shall
issue to any officer authorized by law to execute it. Upon the request of the attorney for the government a
summons instead of awarrant shall issue. [emphasis added]

The Supreme Court's amendments make a basic change in Rule 4. As proposed to be amended, Rule 4 gives
priority to the issuance of a summons instead of an arrest warrant. In order for the magistrate to issue an arrest
warrant, the attorney for the government must show a“valid reason.”

B. Committee Action. The Committee agrees with and approves the basic change in Rule 4. The decision to
take a citizen into custody is a very important one with far-reaching conseguences. That decision ought to be
made by a neutral official (a magistrate) rather than by an interested party (the prosecutor).

It has been argued that undesirable consequences will result if this change is adopted—including an
increase in the number of fugitives and the introduction of substantial delaysin our system of criminal justice.
[See testimony of Assistant Attorney General W. Vincent Rakestraw in Hearings on Proposed Amendments to
Federal Rules of Criminal Procedure Before the Subcommittee on Criminal Justice of the House Committee
on the Judiciary, 93d Cong., 2d Sess., Serial No. 61, at 41-43 (1974) [hereinafter cited as“Hearing 1”].] The
Committee has carefully considered these arguments and finds them to be wanting. [ The Advisory Committee
on Criminal Rules has thoroughly analyzed the arguments raised by Mr. Rakestraw and convincingly
demonstrated that the undesirable consequences predicted will not necessarily result. See Hearings on
Proposed Amendments to Federal Rules on Proposed Amendments to Federal Rules of Criminal Procedure
Before the Subcommittee on Criminal Justice of the House Committee on the Judiciary, 94th Congress, 1st
Session, Seria No. 6, at 208-09 (1975) [hereinafter cited “Hearings I1”].] The present rule permits the use of a
summonsin lieu of awarrant. The major difference between the present rule and the proposed rule is that the
present rule vests the decision to issue a summons or awarrant in the prosecutor, while the proposed rule vests
that decision in ajudicial officer. Thus, the basic premise underlying the arguments against the proposed rule
is the notion that only the prosecutor can be trusted to act responsibly in deciding whether a summons or a
warrant shall issue.

The Committee rejects the notion that the federal judiciary cannot be trusted to exercise discretion wisely
and in the public interest.

The Committee recast the language of Rule 4(b). No change in substance is intended. The phrase “valid
reason” was changed to “good cause,” a phrase with which lawyers are more familiar. [Rule 4, both as
proposed by the Supreme Court and as changed by the Committee, does not in any way authorize a magistrate
to issue a summons or awarrant sua sponte, nor does it enlarge, limit or change in any way the law governing
warrantless arrests.]

The Committee deleted two sentences from Rule 4(c). These sentences permitted a magistrate to question
the complainant and other witnesses under oath and required the magistrate to keep arecord or summary of
such a proceeding. The Committee does not intend this change to discontinue or discourage the practice of
having the complainant appear personally or the practice of making arecord or summary of such an
appearance. Rather, the Committee intended to leave Rule 4(c) neutral on this matter, neither encouraging nor
discouraging these practices.

The Committee added a new section that provides that the determination of good cause for the issuance of a
warrant in lieu of a summons shall not be grounds for a motion to suppress evidence. This provision does not
apply when the issue is whether there was probable cause to believe an offense has been committed. This
provision does not in any way expand or limit the so-called “exclusionary rule.”



NOTES OF CONFERENCE COMMITTEE, HOUSE REPORT NO. 94-414; 1975 AMENDMENT

Rule 4(e)(3) deals with the manner in which warrants and summonses may be served. The House version
provides two methods for serving a summons: (1) personal service upon the defendant, or (2) service by
leaving it with someone of suitable age at the defendant's dwelling and by mailing it to the defendant's last
known address. The Senate version provides three methods: (1) personal service, (2) service by leaving it with
someone of suitable age at the defendant's dwelling, or (3) service by mailing it to defendant's last known
address.

NOTES OF ADVISORY COMMITTEE ON RULES—1987 AMENDMENT
The amendments are technical. No substantive change is intended.

NOTESOF ADVISORY COMMITTEE ON RULES—1993 AMENDMENT

The Ruleis amended to conform to the Judicial Improvements Act of 1990 [P.L. 101-650, Title I11, Section
321] which provides that each United States magistrate appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate judge.

COMMITTEE NOTESON RULES—2002 AMENDMENT

The language of Rule 4 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic, except as noted below.

Thefirst non-stylistic changeisin Rule 4(a), which has been amended to provide an element of discretion
in those situations when the defendant fails to respond to a summons. Under the current rule, the judge must in
all casesissue an arrest warrant. The revised rule provides discretion to the judge to issue an arrest warrant if
the attorney for the government does not request that an arrest warrant be issued for afailure to appear.

Current Rule 4(b), which refers to the fact that hearsay evidence may be used to support probable cause, has
been deleted. That language was added to the rule in 1974, apparently to reflect emerging federal case law.
See Advisory Committee Note to 1974 Amendments to Rule 4 (citing cases). A similar amendment was made
to Rule 41 in 1972. In the intervening years, however, the case law has become perfectly clear on that
proposition. Thus, the Committee believed that the reference to hearsay was no longer necessary.
Furthermore, the limited reference to hearsay evidence was misleading to the extent that it might have
suggested that other forms of inadmissible evidence could not be considered. For example, the rule made no
reference to considering a defendant's prior criminal record, which clearly may be considered in deciding
whether probable cause exists. See, e.g., Brinegar v. United Sates, 338 U.S. 160 (1949) (officer's knowledge
of defendant's prior criminal activity). Rather than address that issue, or any other similar issues, the
Committee believed that the matter was best addressed in Rule 1101(d)(3), Federal Rules of Evidence. That
rule explicitly provides that the Federal Rules of Evidence do not apply to “preliminary examinationsin
criminal cases, . . . issuance of warrants for arrest, criminal summonses, and search warrants.” The Advisory
Committee Note accompanying that rule recognizes that: “ The nature of the proceedings makes application of
the formal rules of evidence inappropriate and impracticable.” The Committee did not intend to make any
substantive changes in practice by deleting the reference to hearsay evidence.

New Rule 4(b), which is currently Rule 4(c), addresses the form of an arrest warrant and a summons and
includes two non-stylistic changes. First, Rule 4(b)(1)(C) mandates that the warrant require that the defendant
be brought “without unnecessary delay” before ajudge. The Committee believed that this was a more
appropriate standard than the current requirement that the defendant be brought before the “nearest available”
magistrate judge. This new language accurately reflects the thrust of the original rule, that timeis of the
essence and that the defendant should be brought with dispatch before ajudicial officer in the district. Second,
the revised rule states a preference that the defendant be brought before afederal judicial officer.

Rule 4(b)(2) has been amended to require that if a summonsisissued, the defendant must appear before a
magistrate judge. The current rule requires the appearance before a“magistrate,” which could include a state
or local judicial officer. This changeis consistent with the preference for requiring defendants to appear
before federal judicial officers stated in revised Rule 4(b)(2).

Rule 4(c) (currently Rule 4(d)) includes three changes. First, current Rule 4(d)(2) states the traditional rule
recognizing the territorial limits for executing warrants. Rule 4(c)(2) includes new language that reflects the
recent enactment of the Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that
permits arrests of certain military and Department of Defense personnel overseas. See also 14 U.S.C. 8§89
(Coast Guard authority to effect arrests outside territorial limits of United States). Second, current Rule
4(d)(3) provides that the arresting officer is only required to inform the defendant of the offense charged and
that awarrant existsif the officer does not have a copy of the warrant. Asrevised, Rule 4(c)(3)(A) explicitly
requires the arresting officer in all instances to inform the defendant of the offense charged and of the fact that



an arrest warrant exists. The new rule continues the current provision that the arresting officer need not have a
copy of the warrant, but if the defendant requests to see it, the officer must show the warrant to the defendant
as soon as possible. The rule does not attempt to define any particular time limits for showing the warrant to
the defendant.

Third, Rule 4(c)(3)(C) istaken from former Rule 9(c)(1). That provision specifies the manner of serving a
summons on an organization. The Committee believed that Rule 4 was the more appropriate location for
general provisions addressing the mechanics of arrest warrants and summonses. Revised Rule 9 liberally
cross-references the basic provisions appearing in Rule 4. Under the amended rule, in al casesin which a
summons is being served on an organization, a copy of the summons must be mailed to the organization.

Fourth, a change is made in Rule 4(c)(4). Currently, Rule 4(d)(4) requires that an unexecuted warrant must
be returned to the judicial officer or judge who issued it. As amended, Rule 4(c)(4)(A) provides that after a
warrant is executed, the officer must return it to the judge before whom the defendant will appear under Rule
5. At the government's request, however, an unexecuted warrant must be canceled by a magistrate judge. The
change recognizes the possibility that at the time the warrant is returned, the issuing judicial officer may not
be available.

COMMITTEE NOTESON RULES—2011 AMENDMENT

Rule 4 is amended in three respects to make the arrest warrant process more efficient through the use of
technology.

Subdivision (c). First, Rule 4(c)(3)(A) authorizes alaw enforcement officer to retain a duplicate original
arrest warrant, consistent with the change to subdivision (d), which permits a court to issue an arrest warrant
electronically rather than by physical delivery. The duplicate original warrant may be used in lieu of the
original warrant signed by the magistrate judge to satisfy the requirement that the defendant be shown the
warrant at or soon after an arrest. Cf. Rule 4.1(b)(5) (providing for aduplicate original search warrant).

Second, consistent with the amendment to Rule 41(f), Rule 4(c)(4)(A) permits an officer to make a return of
the arrest warrant electronically. Requiring an in-person return can be burdensome on law enforcement,
particularly in large districts when the return can require a great deal of time and travel. In contrast, no interest
of the accused is affected by alowing what is normally aministerial act to be done electronically.

Subdivision (d). Rule 4(d) provides that a magistrate judge may issue an arrest warrant or summons based
on information submitted electronically rather than in person. This change works in conjunction with the
amendment to Rule 3, which permits a magistrate judge to consider a criminal complaint and accompanying
documents that are submitted electronically. Subdivision (d) aso incorporates the procedures for applying for
and issuing electronic warrants set forth in Rule 4.1.

Changes Made to Proposed Amendment Released for Public Comment. No changes were made in the
amendment as published.

AMENDMENT BY PUBLIC LAW

1975—Pub. L. 94-64 struck out subds. (a), (b), and (c) and inserted in lieu new subds. (a) and (b);
redesignated subd. (d) as (c); and redesignated subd. (€) as (d) and amended par. (3) thereof generally.

APPROVAL AND EFFECTIVE DATE OF AMENDMENTSPROPOSED APRIL 22, 1974;
EFFECTIVE DATE OF 1975 AMENDMENTS
Pub. L. 94-64, 82, July 31, 1975, 89 Stat. 370, provided that: “ The amendments proposed by the United

States Supreme Court to the Federal Rules of Criminal Procedure [adding rules 12.1, 12.2 and 29.1 and
amending rules 4, 9, 11, 12, 15, 16, 17, 20, 32, and 43 of these rules] which are embraced in the order of that
Court on April 22, 1974, are approved except as otherwise provided in this Act and shall take effect on
December 1, 1975. Except with respect to the amendment to Rule 11, insofar as it adds Rule 11(e)(6), which
shall take effect on August 1, 1975, the amendments made by section 3 of thisAct [torules 4, 9, 11, 12, 12.1,
12.2, 15, 16, 17, 20, 32, and 43 of these rules] shall also take effect on December 1, 1975.”

Rule 4.1. Complaint, Warrant, or Summonsby Telephoneor Other Reliable
Electronic Means
(@) IN GENERAL. A magistrate judge may consider information communicated by telephone or
other reliable electronic means when reviewing a complaint or deciding whether to issue a warrant or

summons.
(b) PROCEDURES. If amagistrate judge decides to proceed under this rule, the following



procedures apply:
(1) Taking Testimony Under Oath. The judge must place under oath—and may examine—the
applicant and any person on whose testimony the application is based.
(2) Creating a Record of the Testimony and Exhibits.

(A) Testimony Limited to Attestation. If the applicant does no more than attest to the contents
of awritten affidavit submitted by reliable el ectronic means, the judge must acknowledge the
attestation in writing on the affidavit.

(B) Additional Testimony or Exhibits. If the judge considers additional testimony or exhibits,
the judge must:

(i) have the testimony recorded verbatim by an electronic recording device, by a court
reporter, or in writing;

(i) have any recording or reporter's notes transcribed, have the transcription certified as
accurate, and file it;

(iii) sign any other written record, certify its accuracy, and fileit; and

(iv) make sure that the exhibits are filed.

(3) Preparing a Proposed Duplicate Original of a Complaint, Warrant, or Summons. The
applicant must prepare a proposed duplicate original of a complaint, warrant, or summons, and
must read or otherwise transmit its contents verbatim to the judge.

(4) Preparing an Original Complaint, Warrant, or Summons. If the applicant reads the contents
of the proposed duplicate original, the judge must enter those contents into an original complaint,
warrant, or summons. If the applicant transmits the contents by reliable electronic means, the
transmission received by the judge may serve asthe original.

(5) Modification. The judge may modify the complaint, warrant, or summons. The judge must
then:
(A) transmit the modified version to the applicant by reliable electronic means; or
(B) file the modified original and direct the applicant to modify the proposed duplicate
original accordingly.

(6) Issuance. To issue the warrant or summons, the judge must:

(A) sign the original documents,

(B) enter the date and time of issuance on the warrant or summons; and

(C) transmit the warrant or summons by reliable electronic means to the applicant or direct
the applicant to sign the judge's name and enter the date and time on the duplicate original.

(c) SUPPRESSION LIMITED. Absent afinding of bad faith, evidence obtained from a warrant
issued under this rule is not subject to suppression on the ground that issuing the warrant in this
manner was unreasonable under the circumstances.

(Added Apr. 26, 2011, eff. Dec. 1, 2011.)

COMMITTEE NOTES ON RULES—2011

New Rule 4.1 brings together in one rule the procedures for using atelephone or other reliable electronic
means for reviewing complaints and applying for and issuing warrants and summonses. In drafting Rule 4.1,
the Committee recognized that modern technological developments have improved access to judicial officers,
thereby reducing the necessity of government action without prior judicial approval. Rule 4.1 prescribes
uniform procedures and ensures an accurate record.

The procedures that have governed search warrants “by telephonic or other means,” formerly in Rule
41(d)(3) and (e)(3), have been relocated to thisrule, reordered for easier application, and extended to arrest
warrants, complaints, and summonses. Successful experience using electronic applications for search warrants
under Rule 41, combined with increased access to reliable electronic communication, support the extension of
these procedures to arrest warrants, complaints, and sSUmmonses.

With one exception noted in the next paragraph, the new rule preserves the procedures formerly in Rule 41
without change. By using the term “magistrate judge,” the rule continues to require, as did former Rule
41(d)(3) and (e)(3), that afederal judge (and not a state judge) handle el ectronic applications, approvals, and
issuances. The rule continues to require that the judge place an applicant under oath over the telephone, and



permits the judge to examine the applicant, as Rule 41 had provided. Rule 4.1(b) continues to require that
when electronic means are used to issue the warrant, the magistrate judge retain the original warrant. Minor
changes in wording and reorganization of the language formerly in Rule 41 were made to aid in application of
the rules, with no intended change in meaning.

The only substantive change to the procedures formerly in Rule 41(d)(3) and (€)(3) appearsin new Rule
4.1(b)(2)(A). Former Rule 41(d)(3)(B)(ii) required the magistrate judge to make a verbatim record of the
entire conversation with the applicant. New Rule 4.1(b)(2)(A) provides that when a warrant application and
affidavit are sent electronically to the magistrate judge and the telephone conversation between the magistrate
judge and affiant is limited to attesting to those written documents, a verbatim record of the entire
conversation is no longer required. Rather, the magistrate judge should simply acknowledge in writing the
attestation on the affidavit. This may be done, for example, by signing the jurat included on the Administrative
Office of U.S. Courts form. Rule 4.1(b)(2)(B) carries forward the requirements formerly in Rule 41 to casesin
which the magistrate judge considers testimony or exhibitsin addition to the affidavit. In addition, Rule
4.1(b)(6) specifiesthat in order to issue awarrant or summons the magistrate judge must sign all of the
original documents and enter the date and time of issuance on the warrant or summons. This procedure will
create and maintain a complete record of the warrant application process.

Changes Made to Proposed Amendment Released for Public Comment. Published subdivision (a) referred
to the action of a magistrate judge as “ deciding whether to approve a complaint.” To accurately describe the
judge's action, it was rephrased to refer to the judge “reviewing a complaint.”

Subdivisions (b)(2) and (3) were combined into subdivisions (b)(2)(A) and (B) to clarify the procedures
applicable when the applicant does no more than attest to the contents of awritten affidavit and those
applicable when additional testimony or exhibits are presented. The clauses in subparagraph (B) were
reordered and further divided into items (i) through (iv). Subsequent subdivisions were renumbered because of
the merger of (b)(2) and (3).

In subdivision (b)(5), language was added requiring the judge to file the modified origina if the judge has
directed an applicant to modify aduplicate original. Thiswill ensure that a complete record is preserved.
Additionally, the clauses in this subdivision were broken out into subparagraphs (A) and (B).

In subdivision (b)(6), introductory language erroneously referring to ajudge's approval of a complaint was
deleted, and the rule was revised to refer only to the steps necessary to issue a warrant or summons, which are
the actions taken by the judicial officer.

In subdivision (b)(6)(A), the requirement that the judge “sign the original” was amended to require signing
of “the original documents.” Thisis broad enough to encompass signing a summons, an arrest or search
warrant, and the current practice of the judge signing the jurat on complaint forms. Depending on the nature of
the case, it might also include many other kinds of documents, such as the jurat on affidavits, the certifications
of written records supplementing the transmitted affidavit, or papers that correct or modify affidavits or
complaints.

In subdivision (b)(6)(B), the superfluous and anachronistic reference to the “face” of a document was
deleted, and rephrasing clarified that the action is the entry of the date and time of “the approval of awarrant
or summons.” Additionally, subdivision (b)(6)(C) was modified to require that the judge must direct the
applicant not only to sign the duplicate original with the judge's name, but also to note the date and time.

Rule5. Initial Appearance

(a) IN GENERAL.
(1) Appearance Upon an Arrest.

(A) A person making an arrest within the United States must take the defendant without
unnecessary delay before a magistrate judge, or before a state or local judicial officer as Rule
5(c) provides, unless a statute provides otherwise.

(B) A person making an arrest outside the United States must take the defendant without
unnecessary delay before a magistrate judge, unless a statute provides otherwise.

(2) Exceptions.
(A) An officer making an arrest under awarrant issued upon a complaint charging solely a
violation of 18 U.S.C. 81073 need not comply with thisruleif:
(i) the person arrested is transferred without unnecessary delay to the custody of
appropriate state or local authoritiesin the district of arrest; and



(i) an attorney for the government moves promptly, in the district where the warrant was
issued, to dismiss the complaint.

(B) If adefendant is arrested for violating probation or supervised release, Rule 32.1 applies.
(C) If adefendant is arrested for failing to appear in another district, Rule 40 applies.

(3) Appearance Upon a Summons. When a defendant appears in response to a summons under
Rule 4, a magistrate judge must proceed under Rule 5(d) or (e), as applicable.

(b) ARREST WITHOUT A WARRANT. If adefendant is arrested without a warrant, a complaint
meeting Rule 4(a)'s requirement of probable cause must be promptly filed in the district where the
offense was allegedly committed.

(c) PLACE OF INITIAL APPEARANCE; TRANSFER TO ANOTHER DISTRICT.

(1) Arrest in the District Wher e the Offense Was Allegedly Committed. If the defendant is
arrested in the district where the offense was allegedly committed:
(A) theinitial appearance must be in that district; and
(B) if amagistrate judge is not reasonably available, the initial appearance may be before a
state or local judicial officer.

(2) Arrest in a Digtrict Other Than Where the Offense Was Allegedly Committed. If the
defendant was arrested in a district other than where the offense was allegedly committed, the
initial appearance must be:

(A) inthedistrict of arrest; or
(B) inan adjacent district if:

(i) the appearance can occur more promptly there; or

(i1) the offense was allegedly committed there and the initial appearance will occur on the
day of arrest.

(3) Proceduresin a District Other Than Where the Offense Was Allegedly Committed. If the
initial appearance occurs in adistrict other than where the offense was allegedly committed, the
following procedures apply:

(A) the magistrate judge must inform the defendant about the provisions of Rule 20;

(B) if the defendant was arrested without awarrant, the district court where the offense was
allegedly committed must first issue a warrant before the magistrate judge transfers the
defendant to that district;

(C) the magistrate judge must conduct a preliminary hearing if required by Rule 5.1;

(D) the magistrate judge must transfer the defendant to the district where the offense was
allegedly committed if:

(i) the government produces the warrant, a certified copy of the warrant, or areliable
electronic form of either; and

(i1) the judge finds that the defendant is the same person named in the indictment,
information, or warrant; and

(E) when a defendant is transferred and discharged, the clerk must promptly transmit the
papers and any bail to the clerk in the district where the offense was allegedly committed.

(4) Procedure for Persons Extradited to the United Sates. If the defendant is surrendered to the
United States in accordance with arequest for the defendant's extradition, the initial appearance
must be in the district (or one of the districts) where the offense is charged.

(d) PROCEDURE IN A FELONY CASE.
(1) Advice. If the defendant is charged with afelony, the judge must inform the defendant of the
following:



(A) the complaint against the defendant, and any affidavit filed with it;

(B) the defendant's right to retain counsel or to request that counsel be appointed if the
defendant cannot obtain counsel;

(C) the circumstances, if any, under which the defendant may secure pretrial release;

(D) any right to a preliminary hearing; and

(E) the defendant's right not to make a statement, and that any statement made may be used
against the defendant.

(2) Consulting with Counsel. The judge must allow the defendant reasonable opportunity to
consult with counsel.

(3) Detention or Release. The judge must detain or release the defendant as provided by statute
or these rules.

(4) Plea. A defendant may be asked to plead only under Rule 10.

(e) PROCEDURE IN A MISDEMEANOR CASE. If the defendant is charged with a
misdemeanor only, the judge must inform the defendant in accordance with Rule 58(b)(2).

(f) VIDEO TELECONFERENCING. Video teleconferencing may be used to conduct an
appearance under thisruleif the defendant consents.

(Asamended Feb. 28, 1966, eff. July 1, 1966; Apr. 24, 1972, eff. Oct. 1, 1972; Apr. 28, 1982, &ff.
Aug. 1, 1982; Pub. L. 98473, title I, 8209(a), Oct. 12, 1984, 98 Stat. 1986; Mar. 9, 1987, eff. Aug.
1, 1987; May 1, 1990, eff. Dec. 1, 1990; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 27, 1995, eff. Dec. 1,
1995; Apr. 29, 2002, eff. Dec. 1, 2002; Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 23, 2012, eff. Dec. 1,
2012))

NOTESOF ADVISORY COMMITTEE ON RULES—1944

Note to Subdivision (8). 1. The time within which a prisoner must be brought before a committing
magistrate is defined differently in different statutes. The rule supersedes all statutory provisions on this point
and fixes asingle standard, i.e., “without unnecessary delay”, 18 U.S.C. [former] 593 (Operating illicit
distillery; arrest; bail); sec. [former] 595 (Persons arrested taken before nearest officer for hearing); 5 U.S.C.
300a [now 18 U.S.C. 3052, 3107] (Division of Investigation; authority of officersto serve warrants and make
arrests); 16 U.S.C. 10 (Arrests by employees of park service for violations of laws and regulations); sec. 706
(Migratory Bird Treaty Act; arrests; search warrants); D.C. Code (1940), Title 4, sec. 140 (Arrests without
warrant); see, also, 33 U.S.C. 436, 446, 452; 46 U.S.C. 708 [now 18 U.S.C. 2279]. What constitutes
“unnecessary delay”, i.e., reasonable time within which the prisoner should be brought before a committing
magistrate, must be determined in the light of all the facts and circumstances of the case. The following
authorities discuss the question what constitutes reasonable time for this purposein various situations: Carroll
v. Parry, 48 App.D.C. 453; Janus v. United Sates, 38 F.2d 431 (C.C.A. 9th); Commonwealth v. Di Stasio, 294
Mass. 273; State v. Freeman, 86 N.C. 683; Peloquin v. Hibner, 231 Wis. 77; see, dso, Warner, 28 Va.L.R.
315, 339-341.

2. Therule aso states the prevailing state practice, A.L.I. Code of Criminal Procedure (1931),
Commentaries to secs. 35, 36.

Note to Subdivisions (b) and (c). 1. These rules prescribe a uniform procedure to be followed at preliminary
hearings before a commissioner. They supersede the general provisions of 18 U.S.C. 591 [now 3041] (Arrest
and removal for trial). The procedure prescribed by the rulesis that generally prevailing. See Wood v. United
Sates, 128 F.2d 265, 271-272 (App. D.C.); A.L.l. Code of Criminal Procedure (1931), secs. 39-60 and
Commentaries thereto; Manual for United States Commissioners, pp. 6-10, published by Administrative
Office of the United States Courts.

2. Pleas before a commissioner are excluded, as a plea of guilty at this stage has no legal status or function
except to serve as awaiver of preliminary examination. It has been held inadmissible in evidence at thetrial, if
the defendant was not represented by counsel when the plea was entered. Wood v. United States, 128 F.2d 265
(App. D.C.) Therule expressly provides for awaiver of examination, thereby eliminating any necessity for a
provision asto plea.

NOTESOF ADVISORY COMMITTEE ON RULES—1966 AMENDMENT

Thefirst change is designed to insure that under the revision made in Rule 4(a) the defendant arrested on a
warrant will receive the same information concerning the basis for the issuance of the warrant as would



previously have been given him by the complaint itself.

The second change obligates the commissioner to inform the defendant of hisright to request the
assignment of counsel if he is unable to obtain counsel. Cf. the amendment to Rule 44, and the Advisory
Committee's Note thereon.

NOTESOF ADVISORY COMMITTEE ON RULES—1972 AMENDMENT

There are anumber of changes made in rule 5 which are designed to improve the editorial clarity of the
rule; to conform the rule to the Federal Magistrates Act; and to deal explicitly in the rule with issues asto
which the rule was silent and the law uncertain.

The principal editorial changeisto dea separately with the initial appearance before the magistrate and the
preliminary examination. They are dealt with together in old rule 5. They are separated in order to prevent
confusion as to whether they constitute a single or two separate proceedings. Although the preliminary
examination can be held at the time of theinitial appearance, in practice this ordinarily does not occur.
Usually counsel need time to prepare for the preliminary examination and as a consequence a separate date is
typically set for the preliminary examination.

Because federal magistrates are reasonably available to conduct initial appearances, therule is drafted on
the assumption that the initial appearance is before afederal magistrate. If experience under the act indicates
that there must be frequent appearances before state or local judicia officersit may be desirable to draft an
additional rule, such as the following, detailing the procedure for an initial appearance before a state or local
judicial officer:

Initial Appearance Before a Sate or Local Judicial Officer. If aUnited States magistrate is not reasonably
available under rule 5(a), the arrested person shall be brought before a state or local judicial officer authorized
by 18 U.S.C. 83041, and such officer shall inform the person of the rights specified in rule 5(c) and shall
authorize the release of the arrested person under the terms provided for by these rules and by 18 U.S.C.
§3146. Thejudicial officer shall immediately transmit any written order of release and any papers filed before
him to the appropriate United States magistrate of the district and order the arrested person to appear before
such United States magistrate within three daysif not in custody or at the next regular hour of business of the
United States magistrate if the arrested person is retained in custody. Upon his appearance before the United
States magistrate, the procedure shall be that prescribed in rule 5.

Several changes are made to conform the language of the rule to the Federal Magistrates Act.

(1) Theterm “magistrate,” which is defined in new rule 54, is substituted for the term “commissioner.” As
defined, “magistrate” includes those state and local judicial officers specified in 18 U.S.C. 83041, and thus the
initial appearance may be before a state or local judicial officer when afederal magistrate is not reasonably
available. Thisis made explicit in subdivision (a).

(2) Subdivision (b) conforms the rule to the procedure prescribed in the Federal Magistrate Act when a
defendant appears before a magistrate charged with a“minor offense” as defined in 18 U.S.C. §3401(f):
“misdemeanors punishable under the laws of the United States, the penalty for which does not exceed
imprisonment for a period of one year, or afine of not more than $1,000, or both, except that such term does
not include . . . [specified exceptions].”

If the “minor offense” istried before a United States magistrate, the procedure must be in accordance with the
Rules of Procedure for the Trial of Minor Offenses Before United States Magistrates, (January 27, 1971).

(3) Subdivision (d) makes clear that a defendant is not entitled to a preliminary examination if he has been
indicted by agrand jury prior to the date set for the preliminary examination or, in appropriate cases, if any
information isfiled in the district court prior to that date. See C. Wright, Federal Practice and Procedure:
Criminal 880, pp. 137-140 (1969, Supp. 1971). Thisisaso provided in the Federal Magistrates Act, 18
U.S.C. §83060(€).

Rule 5 is aso amended to deal with several issues not dealt with in old rule 5:

Subdivision (a) is amended to make clear that a complaint, complying with the requirements of rule 4(a),
must be filed whenever a person has been arrested without a warrant. This means that the complaint, or an
affidavit or affidavits filed with the complaint, must show probable cause. As provided in rule 4(a) the
showing of probable cause “may be based upon hearsay evidence in whole or in part.”

Subdivision (c) provides that defendant should be notified of the general circumstances under which heis
entitled to pretrial release under the Bail Reform Act of 1966 (18 U.S.C. §83141-3152). Defendants often do
not in fact have counsel at the initial appearance and thus, unless told by the magistrate, may be unaware of
their right to pretria release. See C. Wright, Federal Practice and Procedure: Criminal §78 N. 61 (1969).

Subdivision (c) makes clear that a defendant who does not waive his right to trial before ajudge of the
district court is entitled to a preliminary examination to determine probable cause for any offense except a
petty offense. It also, by necessary implication, makes clear that a defendant is not entitled to a preliminary



examination if he consents to be tried on the issue of guilt or innocence by the United States magistrate, even
though the offense may be one not heretofore triable by the United States commissioner and therefore one as
to which the defendant had aright to a preliminary examination. The rationale is that the preliminary
examination serves only to justify holding the defendant in custody or on bail during the period of time it
takes to bind the defendant over to the district court for trial. See Sate v. Solomon, 158 Wis. 146, 147 N.W.
640 (1914). A similar conclusion is reached in the New Y ork Proposed Criminal Procedure Law. See
McKinney's Session Law News, April 10, 1969, at p. A—119.

Subdivision (c) also contains time limits within which the preliminary examination must be held. These are
taken from 18 U.S.C. 83060. The provisions for the extension of the prescribed time limits are the same as the
provisions of 18 U.S.C. 83060 with two exceptions: The new language allows delay consented to by the
defendant only if thereis “a showing of good cause, taking into account the public interest in the prompt
disposition of criminal cases.” This reflects the view of the Advisory Committee that delay, whether
prosecution or defense induced, ought to be avoided whenever possible. The second difference between the
new rule and 18 U.S.C. 83060 is that the rule allows the decision to grant a continuance to be made by a
United States magistrate aswell as by ajudge of the United States. This reflects the view of the Advisory
Committee that the United States magistrate should have sufficient judicial competence to make decisions
such as that contemplated in subdivision (c).

NOTESOF ADVISORY COMMITTEE ON RULES—1982 AMENDMENT

The amendment of subdivision (b) reflects the recent amendment of 18 U.S.C. §3401(a), by the Federal
Magistrate Act of 1979, to read: “When specially designated to exercise such jurisdiction by the district court
or courts he serves, any United States magistrate shall have jurisdiction to try persons accused of, and
sentence persons convicted of, misdemeanors committed within that judicial district.”

NOTES OF ADVISORY COMMITTEE ON RULES—1987 AMENDMENT
The amendments are technical. No substantive change is intended.

NOTESOF ADVISORY COMMITTEE ON RULES—1990 AMENDMENT
Rule 5(b) is amended to conform the rule to Rule 58.

NOTESOF ADVISORY COMMITTEE ON RULES—1993 AMENDMENT

The Ruleis amended to conform to the Judicial Improvements Act of 1990 [P.L. 101650, Title 111, Section
321] which provides that each United States magistrate appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate judge.

NOTESOF ADVISORY COMMITTEE ON RULES—1995 AMENDMENT

The amendment to Rule 5 is intended to address the interplay between the requirements for a prompt
appearance before a magistrate judge and the processing of persons arrested for the offense of unlawfully
fleeing to avoid prosecution under 18 U.S.C. 81073, when no federal prosecution isintended. Title 18 U.S.C.
81073 providesin part:

Whoever moves or travels in interstate or foreign commerce with intent . . . to avoid prosecution,
or custody or confinement after conviction, under the laws of the place from which heflees. . . shall
be fined not more than $5,000 or imprisoned not more than five years, or both.

Violations of this section may be prosecuted . . . only upon formal approval in writing by the
Attorney General, the Deputy Attorney General, the Associate Attorney General, or an Assistant
Attorney Genera of the United States, which function of approving prosecutions may not be
delegated.

In enacting 81073, Congress apparently intended to provide assistance to state criminal justice authoritiesin
an effort to apprehend and prosecute state offenders. It also appears that by requiring permission of high
ranking officials, Congress intended that prosecutions be limited in number. In fact, prosecutions under this
section have been rare. The purpose of the statute is fulfilled when the person is apprehended and turned over
to state or local authorities. In such cases the requirement of Rule 5 that any person arrested under a federal
warrant must be brought before afederal magistrate judge becomes alargely meaningless exercise and a
needless demand upon federal judicial resources.

In addressing this problem, several options are available to federal authorities when no federal prosecution
isintended to ensue after the arrest. First, once federal authorities |ocate afugitive, they may contact local law
enforcement officials who make the arrest based upon the underlying out-of-state warrant. In that instance,
Rule 5 is not implicated and the United States Attorney in the district issuing the 81073 complaint and warrant



can take action to dismiss both. In a second scenario, the fugitive is arrested by federal authorities who, in
compliance with Rule 5, bring the person before afederal magistrate judge. If local law enforcement officers
are present, they can take custody, once the United States Attorney informs the magistrate judge that there will
be no prosecution under 81073. Depending on the availability of state or local officers, there may be some
delay in the Rule 5 proceedings; any delays following release to local officials, however, would not be a
function of Rule 5. In athird situation, federal authorities arrest the fugitive but local law enforcement
authorities are not present at the Rule 5 appearance. Depending on a variety of practices, the magistrate judge
may calendar aremoval hearing under Rule 40, or order that the person be held in federal custody pending
further action by the local authorities.

Under the amendment, officers arresting a fugitive charged only with violating 81073 need not bring the
person before a magistrate judge under Rule 5(a) if there is no intent to actually prosecute the person under
that charge. Two requirements, however, must be met. First, the arrested fugitive must be transferred without
unnecessary delay to the custody of state officials. Second, steps must be taken in the appropriate district to
dismiss the complaint aleging aviolation of 81073. The rule continues to contemplate that persons arrested
by federal officias are entitled to prompt handling of federal charges, if prosecution isintended, and prompt
transfer to state custody if federal prosecution is not contemplated.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 5 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic, except as noted below.

Rule 5 has been completely revised to more clearly set out the procedures for initial appearances and to
recognize that such appearances may be required at various stages of a criminal proceeding, for example,
where a defendant has been arrested for violating the terms of probation.

Rule 5(a), which governs initial appearances by an arrested defendant before a magistrate judge, includes
several changes. Thefirst is a clarifying change; revised Rule 5(a)(1) provides that a person making the arrest
must bring the defendant “without unnecessary delay” before a magistrate judge, instead of the current
reference to “nearest available” magistrate judge. This language parallels changes in Rule 4 and reflects the
view that timeis of the essence. The Committee intends no change in practice. In using the term, the
Committee recognizes that on occasion there may be necessary delay in presenting the defendant, for
example, due to weather conditions or other natural causes. A second changeis non-stylistic, and reflects the
stated preference (asin other provisions throughout the rules) that the defendant be brought before a federal
judicial officer. Only if amagistrate judge is not available should the defendant be taken before a state or local
officer.

The third sentence in current Rule 5(a), which states that a magistrate judge must proceed in accordance
with the rule where a defendant is arrested without awarrant or given a summons, has been del eted because it
iS unnecessary.

Rule 5(a)(1)(B) codifies the caselaw reflecting that the right to an initial appearance applies not only when a
person is arrested within the United States but also when an arrest occurs outside the United States. See, e.g.,
United Satesv. Purvis, 768 F.2d 1237 (11th Cir. 1985); United Satesv. Yunis, 859 F.2d 953 (D.C. Cir.
1988). In these circumstances, the Committee believes—and the rule so provides—that the initial appearance
should be before afederal magistrate judge rather than a state or local judicia officer. Rule 5(a)(1)(B) has aso
been amended by adding the words, “unless afederal statute provides otherwise,” to reflect recent enactment
of the Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that permits certain
persons overseas to appear before a magistrate judge by telephonic communication.

Rule 5(a)(2)(A) consists of language currently located in Rule 5 that addresses the procedure to be followed
where a defendant has been arrested under awarrant issued on a complaint charging solely aviolation of 18
U.S.C. 81073 (unlawful flight to avoid prosecution). Rule 5(a)(2)(B) and 5(a)(2)(C) are new provisions. They
are intended to make it clear that when a defendant is arrested for violating probation or supervised release, or
for failing to appear in another district, Rules 32.1 or 40 apply. No changein practice is intended.

Rule 5(a)(3) is new and fills a perceived gap in the rules. It recognizes that a defendant may be subjected to
an initial appearance under thisruleif a summons was issued under Rule 4, instead of an arrest warrant. If the
defendant is appearing pursuant to a summonsin afelony case, Rule 5(d) applies, and if the defendant is
appearing in a misdemeanor case, Rule 5(e) applies.

Rule 5(b) carries forward the requirement in former Rule 5(a) that if the defendant is arrested without a
warrant, a complaint must be promptly filed.

Rule 5(c) isanew provision and sets out where an initial appearance is to take place. If the defendant is
arrested in the district where the offense was allegedly committed, under Rule 5(c)(1) the defendant must be



taken to amagistrate judge in that district. If no magistrate judge is reasonably available, a state or local
judicia officer may conduct the initial appearance. On the other hand, if the defendant is arrested in adistrict
other than the district where the offense was allegedly committed, Rule 5(c)(2) governs. In those instances, the
defendant must be taken to a magistrate judge within the district of arrest, unless the appearance can take
place more promptly in an adjacent district. The Committee recognized that in some cases, the nearest
magistrate judge may actually be across adistrict's lines. The remainder of Rule 5(c)(2) includes material
formerly located in Rule 40.

Rule 5(d), derived from current Rule 5(c), has been retitled to more clearly reflect the subject of that
subdivision and the procedure to be used if the defendant is charged with afelony. Rule 5(d)(4) has been
added to make clear that a defendant may only be called upon to enter a plea under the provisions of Rule 10.
That language is intended to reflect and reaffirm current practice.

The remaining portions of current Rule 5(c) have been moved to Rule 5.1, which deals with preliminary
hearings in felony cases.

The major substantive change isin new Rule 5(f), which permits video teleconferencing for an appearance
under thisruleif the defendant consents. This change reflects the growing practice among state courts to use
video teleconferencing to conduct initial proceedings. A similar amendment has been made to Rule 10
concerning arraignments.

In amending Rules 5, 10, and 43 (which generally requires the defendant's presence at all proceedings), the
Committee carefully considered the argument that permitting a defendant to appear by video teleconferencing
might be considered an erosion of an important element of the judicial process. Much can be lost when video
teleconferencing occurs. First, the setting itself may not promote the public's confidence in the integrity and
solemnity of afederal criminal proceeding; that is the view of some who have witnessed the use of such
proceedings in some state jurisdictions. While it is difficult to quantify the intangible benefits and impact of
requiring a defendant to be brought before afederal judicia officer in afederal courtroom, the Committee
realizes that something islost when a defendant is not required to make a personal appearance. A related
consideration is that the defendant may be located in aroom that bears no resemblance whatsoever to a
judicial forum and the equipment may be inadequate for high-quality transmissions. Second, using video
teleconferencing can interfere with counsel's ability to meet personally with hisor her client at what, at least in
that jurisdiction, might be an important appearance before a magistrate judge. Third, the defendant may miss
an opportunity to meet with family or friends, and others who might be able to assist the defendant, especially
in any attemptsto obtain bail. Finally, the magistrate judge may miss an opportunity to accurately assess the
physical, emotional, and mental condition of a defendant—a factor that may weigh on pretrial decisions, such
as release from detention.

On the other hand, the Committee considered that in some jurisdictions, the court systems face a high
volume of criminal proceedings. In other jurisdictions, counsel may not be appointed until after the initial
appearance and thus there is no real problem with a defendant being able to consult with counsel before or
during that proceeding. The Committee was also persuaded to adopt the amendment because in some
jurisdictions delays may occur in travel time from one location to another—in some cases requiring either the
magistrate judge or the participants to travel long distances. In those instances, it is not unusual for a defense
counsel to recognize the benefit of conducting a video teleconferenced proceeding, which will eliminate
lengthy and sometimes expensive travel or permit the initial appearance to be conducted much sooner. Finally,
the Committee was aware that in some jurisdictions, courtrooms now contain high quality technology for
conducting such procedures, and that some courts are already using video tel econferencing—with the consent
of the parties.

The Committee believed that, on balance and in appropriate circumstances, the court and the defendant
should have the option of using video teleconferencing, as long as the defendant consents to that procedure.
The question of when it would be appropriate for a defendant to consent is not spelled out in the rule. That is
left to the defendant and the court in each case. Although the rule does not specify any particular technical
requirements regarding the system to be used, if the equipment or technology is deficient, the public may lose
confidence in the integrity and dignity of the proceedings.

The amendment does not require a court to adopt or use video teleconferencing. In deciding whether to use
such procedures, a court may wish to consider establishing clearly articulated standards and procedures. For
example, the court would normally want to insure that the location used for televising the video
teleconferencing is conducive to the solemnity of afederal criminal proceeding. That might require additional
coordination, for example, with the detention facility to insure that the room, furniture, and furnishings reflect
the dignity associated with afederal courtroom. Provision should also be made to insure that the judge, or a



surrogate, isin aposition to carefully assess the defendant's condition. And the court should also consider
establishing procedures for insuring that counsel and the defendant (and even the defendant's immediate
family) are provided an ample opportunity to confer in private.

COMMITTEE NOTES ON RULES—2006 AMENDMENT

Subdivisions (¢)(3)(C) and (D). The amendment to Rule 5(c)(3)(C) parallels an amendment to Rule
58(b)(2)(G), which in turn has been amended to remove a conflict between that rule and Rule 5.1(a),
concerning the right to a preliminary hearing.

Rule 5(c)(3)(D) has been amended to permit the magistrate judge to accept awarrant by reliable electronic
means. Currently, the rule requires the government to produce the original warrant, a certified copy of the
warrant, or afacsimile copy of either of those documents. This amendment parallels similar changes to Rules
32.1(a)(5)(B)(i) and 41. The reference to afacsimile version of the warrant was removed because the
Committee believed that the broader term “electronic form” includes facsimiles.

The amendment reflects a number of significant improvements in technology. First, more courts are now
equipped to receive filings by electronic means, and indeed, some courts encourage or require that certain
documents be filed by electronic means. Second, the technology has advanced to the state where such filings
could be sent from, and received at, |ocations outside the courthouse. Third, electronic media can now provide
improved quality of transmission and security measures. In short, in aparticular case, using electronic media
to transmit a document might be just as reliable and efficient as using afacsimile.

Theterm “electronic” is used to provide some flexibility to the rule and make allowance for further
technological advances in transmitting data.

Therule requiresthat if electronic means are to be used to transmit a warrant to the magistrate judge, that
the means used be “reliable.” While the rule does not further define that term, the Committee envisionsthat a
court or magistrate judge would make that determination as alocal matter. In deciding whether a particular
electronic means, or media, would be reliable, the court might consider first, the expected quality and clarity
of the transmission. For example, isit possible to read the contents of the warrant in its entirety, as though it
were the original or a clean photocopy? Second, the court may consider whether security measures are
available to insure that the transmission is not compromised. In this regard, most courts are now equipped to
require that certain documents contain adigital signature, or some other similar system for restricting access.
Third, the court may consider whether there are reliable means of preserving the document for later use.

Changes Made After Publication and Comment. The Committee made no changes in the Rule and
Committee Note as published. It considered and rejected the suggestion that the rule should refer specificaly
to non-certified photocopies, believing it preferable to allow the definition of reliability to be resolved at the
local level. The Committee Note provides examples of the factors that would bear on reliability.

COMMITTEE NOTESON RULES—2012 AMENDMENT

Subdivision (c)(4). The amendment codifies the longstanding practice that persons who are charged with
criminal offensesin the United States and surrendered to the United States following extradition in aforeign
country make their initial appearance in the jurisdiction that sought their extradition.

Thisruleis applicable even if the defendant arrives first in another district. The earlier stages of the
extradition process have already fulfilled some of the functions of the initial appearance. During foreign
extradition proceedings, the extradited person, assisted by counsel, is afforded an opportunity to review the
charging document, U.S. arrest warrant, and supporting evidence. Rule 5(a)(1)(B) requires the person be taken
before a magistrate judge without unnecessary delay. Consistent with this obligation, it is preferable not to
delay an extradited person's transportation to hold an initial appearance in the district of arrival, even if the
person will be present in that district for some time as a result of connecting flights or logistical difficulties.
Interrupting an extradited defendant's transportation at this point can impair his or her ability to obtain and
consult with trial counsel and to prepare his or her defense in the district where the charges are pending.

Changes Made to Proposed Amendment Released for Public Comment. No changes were made in the
amendment as published.

AMENDMENT BY PUBLIC LAW

1984—Subd. (c¢). Pub. L. 98-473 substituted “ shall detain or conditionally release the defendant” for “shall
admit the defendant to bail”.

Rule5.1. Preliminary Hearing
(a) IN GENERAL. If adefendant is charged with an offense other than a petty offense, a



magistrate judge must conduct a preliminary hearing unless:
(1) the defendant waives the hearing;
(2) the defendant isindicted;
(3) the government files an information under Rule 7(b) charging the defendant with afelony;
(4) the government files an information charging the defendant with a misdemeanor; or
(5) the defendant is charged with a misdemeanor and consents to trial before a magistrate judge.

(b) SELECTING A DISTRICT. A defendant arrested in a district other than where the offense
was allegedly committed may elect to have the preliminary hearing conducted in the district where
the prosecution is pending.

(c) SCHEDULING. The magistrate judge must hold the preliminary hearing within a reasonable
time, but no later than 14 days after the initial appearance if the defendant isin custody and no later
than 21 daysif not in custody.

(d) EXTENDING THE TIME. With the defendant's consent and upon a showing of good
cause—taking into account the public interest in the prompt disposition of criminal cases—a
magistrate judge may extend the time limitsin Rule 5.1(c) one or more times. If the defendant does
not consent, the magistrate judge may extend the time limits only on a showing that extraordinary
circumstances exist and justice requires the delay.

(e) HEARING AND FINDING. At the preliminary hearing, the defendant may cross-examine
adverse witnesses and may introduce evidence but may not object to evidence on the ground that it
was unlawfully acquired. If the magistrate judge finds probable cause to believe an offense has been
committed and the defendant committed it, the magistrate judge must promptly require the defendant
to appear for further proceedings.

(f) DISCHARGING THE DEFENDANT. If the magistrate judge finds no probable cause to
believe an offense has been committed or the defendant committed it, the magistrate judge must
dismiss the complaint and discharge the defendant. A discharge does not preclude the government
from later prosecuting the defendant for the same offense.

(9) RECORDING THE PROCEEDINGS. The preliminary hearing must be recorded by a court
reporter or by a suitable recording device. A recording of the proceeding may be made available to
any party upon request. A copy of the recording and atranscript may be provided to any party upon
reguest and upon any payment required by applicable Judicial Conference regulations.

(h) PRODUCING A STATEMENT.

(1) In General. Rule 26.2(a)—(d) and (f) applies at any hearing under thisrule, unless the
magistrate judge for good cause rules otherwise in a particular case.

(2) Sanctions for Not Producing a Statement. If a party disobeys a Rule 26.2 order to deliver a
statement to the moving party, the magistrate judge must not consider the testimony of a witness
whose statement is withheld.

(Added Apr. 24, 1972, eff. Oct. 1, 1972; amended Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 22, 1993,
eff. Dec. 1, 1993; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002; Mar. 26, 2009,
eff. Dec. 1, 2009.)

NOTESOF ADVISORY COMMITTEE ON RULES—1972

Rule5.1is, for the most part, a clarification of old rule 5(c).

Under the new rule, the preliminary examination must be conducted before a“federal magistrate” as
defined in rule 54. Giving state or local judicial officers authority to conduct a preliminary examination does
not seem necessary. There are not likely to be situations in which a“federal magistrate” is not “reasonably
available” to conduct the preliminary examination, which is usually not held until several days after theinitial
appearance provided for inrule 5.

Subdivision (a) makes clear that a finding of probable cause may be based on “hearsay evidence in whole or
in part.” The propriety of relying upon hearsay at the preliminary examination has been a matter of some
uncertainty in the federal system. See C. Wright, Federal Practice and Procedure: Criminal 880 (1969, Supp.
1971); 8 J. Moore, Federal Practice 504[4] (2d ed. Cipes 1970, Supp. 1971); Washington v. Clemmer, 339
F.2d 715, 719 (D.C. Cir. 1964); Washington v. Clemmer, 339 F.2d 725, 728 (D.C. Cir. 1964); Rossv. Srica,
380 F.2d 557, 565 (D.C. Cir. 1967); Howard v. United States, 389 F.2d 287, 292 (D.C. Cir. 1967); Weinberg



and Weinberg, The Congressional Invitation to Avoid the Preliminary Hearing: An Analysis of Section 303 of
the Federal Magistrates Act of 1968, 67 Mich.L.Rev. 1361, especially n. 92 at 1383 (1969); D. Wright, The
Rules of Evidence Applicable to Hearings in Probable Cause, 37 Conn.B.J. 561 (1963); Comment,
Preliminary Examination—Evidence and Due Process, 15 Kan.L.Rev. 374, 379-381 (1967).

A grand jury indictment may properly be based upon hearsay evidence. Costello v. United Sates, 350 U.S.
359 (1956); 8 J. Moore, Federal Practice 6.03[2] (2d ed. Cipes 1970, Supp. 1971). This being so, thereis
practical advantage in making the evidentiary requirements for the preliminary examination as flexible as they
are for the grand jury. Otherwise there will be increased pressure upon United States Attorneys to abandon the
preliminary examination in favor of the grand jury indictment. See C. Wright, Federal Practice and Procedure:
Criminal 880 at p. 143 (1969). New Y ork State, which also utilizes both the preliminary examination and the
grand jury, has under consideration a new Code of Criminal Procedure which would allow the use of hearsay
at the preliminary examination. See McKinney's Session Law News, April 10, 1969, pp. A119-A120.

For the same reason, subdivision (&) also provides that the preliminary examination is not the proper place
to raise the issue of illegally obtained evidence. Thisis current law. In Giordenello v. United Sates, 357 U.S.
480, 484 (1958), the Supreme Court said:

[T]he Commissioner here had no authority to adjudicate the admissibility at petitioner's later trial of the heroin
taken from his person. That issue was for the trial court. Thisis specifically recognized by Rule 41(e) of the
Crimina Rules, which provides that a defendant aggrieved by an unlawful search and seizure may “* * *
move the district court * * * to suppress for use as evidence anything so obtained on the ground that * * *” the
arrest warrant was defective on any of several grounds.

Dictain Costello v. United States, 350 U.S. 359, 363—364 (1956), and United States v. Blue, 384 U.S. 251,
255 (1966), also support the proposed rule. In United States ex rel. Aimeida v. Rundle, 383 F.2d 421, 424 (3d
Cir. 1967), the court, in considering the adequacy of an indictment said:

On this score, it is settled law that (1) “[an] indictment returned by alegally constituted nonbiased grand
jury, * * * jsenough to call for atria of the charge on the merits and satisfies the requirements of the Fifth
Amendment.”, Lawn v. United States, 355 U.S. 399, 349, 78 S.Ct. 311, 317, 2 L.Ed.2d 321 (1958); (2) an
indictment cannot be challenged “on the ground that there was inadequate or incompetent evidence before the
grand jury”, Costello v. United Sates, 350 U.S. 359, 363, 76 S.Ct. 406, 408, 100 L.Ed. 397 (1956); and (3) a
prosecution is not abated, nor barred, even where “tainted evidence” has been submitted to agrand jury,
United Satesv. Blue, 384 U.S. 251, 86 S.Ct. 1416, 16 L.Ed.2d 510 (1966).

See aso C. Wright, Federal Practice and Procedure: Criminal 880 at 143 n. 5 (1969, Supp. 1971) 8 J. Moore,
Federal Practice 6.03[3] (2d ed. Cipes 1970, Supp. 1971). The Manual for United States Commissioners
(Administrative Office of United States Courts, 1948) provides at pp. 24-25: “Motions for this purpose [to
suppressillegally obtained evidence] may be made and heard only before a district judge. Commissioners are
not empowered to consider or act upon such motions.”

It has been urged that the rules of evidence at the preliminary examination should be those applicable at the
trial because the purpose of the preliminary examination should be, not to review the propriety of the arrest or
prior detention, but rather to determine whether there is evidence sufficient to justify subjecting the defendant
to the expense and inconvenience of trial. See Weinberg and Weinberg, The Congressional Invitation to
Avoid the Preliminary Hearing: An Analysis of Section 303 of the Federal Magistrates Act of 1968, 67 Mich.
L. Rev. 1361, 1396-1399 (1969). The rule rejects this view for reasons largely of administrative necessity and
the efficient administration of justice. The Congress has decided that a preliminary examination shall not be
required when thereisagrand jury indictment (18 U.S.C. 83060). Increasing the procedural and evidentiary
reguirements applicabl e to the preliminary examination will therefore add to the administrative pressure to
avoid the preliminary examination. Allowing objections to evidence on the ground that evidence has been
illegally obtained would require two determinations of admissibility, one before the United States magistrate
and onein the district court. The objectiveis to reduce, not increase, the number of preliminary motions.

To provide that a probable cause finding may be based upon hearsay does not preclude the magistrate from
requiring a showing that admissible evidence will be available at the time of trial. See Comment, Criminal
Procedure—Grand Jury—Validity of Indictment Based Solely on Hearsay Questioned When Direct
Testimony Is Readily Available, 43 N.Y.U. L. Rev. 578 (1968); United Sates v. Umans, 368 F.2d. 725 (2d
Cir. 1966), cert. dismissed as improvidently granted 389 U.S. 80 (1967); United States v. Andrews, 381 F.2d
377,378 (2d Cir. 1967); United States v. Messina, 388 F.2d 393, 394 n. 1 (2d Cir. 1968); and United States v.
Beltram. 388 F.2d 449 (2d Cir. 1968); and United States v. Arcuri, 282 F.Supp. 347 (E.D.N.Y. 1968). The fact
that a defendant is not entitled to object to evidence alleged to have been illegally obtained does not deprive
him of an opportunity for a pretrial determination of the admissibility of evidence. He can raise such an
objection prior to trial in accordance with the provisions of rule 12.

Subdivision (b) makesit clear that the United States magistrate may not only discharge the defendant but



may also dismiss the complaint. Current federal law authorizes the magistrate to discharge the defendant but
he must await authorization from the United States Attorney before he can close his records on the case by
dismissing the complaint. Making dismissal of the complaint a separate procedure accomplishes no
worthwhile objective, and the new rule makes it clear that the magistrate can both discharge the defendant and
file the record with the clerk.

Subdivision (b) also deals with the legal effect of adischarge of a defendant at a preliminary examination.
Thisissueis not dealt with explicitly in the old rule. Existing federal case law islimited. What cases there are
seem to support the right of the government to issue a new complaint and start over. See e.q., Collinsv. Loisdl,
262 U.S. 426 (1923); Morse v. United Sates, 267 U.S. 80 (1925). State law is similar. See People v. Dillon,
197 N.Y. 254, 90 N.E. 820 (1910; Tell v. Wolke, 21 Wis.2d 613, 124 N.W.2d 655 (1963). In the Tell case the
Wisconsin court stated the common rationale for allowing the prosecutor to issue a new complaint and start
over:

The state has no appeal from errors of law committed by a magistrate upon preliminary examination and the
discharge on a preliminary would operate as an unchallengeable acquittal. * * * The only way an error of law
committed on the preliminary examination prejudicial to the state may be challenged or corrected isby a
preliminary examination on a second complaint. (21 Wis. 2d at 619-620.)

Subdivision (c) is based upon old rule 5(c) and upon the Federal Magistrates Act, 18 U.S.C. 83060(f). It
provides methods for making available to counsel the record of the preliminary examination. See C. Wright,
Federal Practice and Procedure; Criminal 882 (1969, Supp. 1971). The new ruleis designed to eliminate delay
and expense occasioned by preparation of transcripts where listening to the tape recording would be sufficient.
Ordinarily the recording should be made available pursuant to subdivision (c)(1). A written transcript may be
provided under subdivision (c)(2) at the discretion of the court, a discretion which must be exercised in
accordance with Britt v. North Carolina, 404 U.S. 226, 30 L.Ed.2d 400, 405 (1971):

A defendant who claims the right to a free transcript does not, under our cases, bear the burden of proving
inadequate such aternatives as may be suggested by the State or conjured up by acourt in hindsight. In this
case, however, petitioner has conceded that he had available an informal alternative which appearsto be
substantialy equivalent to a transcript. Accordingly, we cannot conclude that the court below wasin error in
rejecting his claim.

NOTES OF ADVISORY COMMITTEE ON RULES—1987 AMENDMENT
The amendments are technical. No substantive change is intended.

NOTESOF ADVISORY COMMITTEE ON RULES—1993 AMENDMENT

The Rule is amended to conform to the Judicial Improvements Act of 1990 [P.L. 101-650, Title I11, Section
321] which provides that each United States magistrate appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate judge.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The addition of subdivision (d) mirrors similar amendments made in 1993 which extended the scope of
Rule 26.2 to Rules 32, 32.1, 46 and Rule 8 of the Rules Governing Proceedings under 28 U.S.C. §2255. As
indicated in the Committee Notes accompanying those amendments, the primary reason for extending the
coverage of Rule 26.2 rested heavily upon the compelling need for accurate information affecting a witness
credibility. That need, the Committee believes, extends to a preliminary examination under this rule where
both the prosecution and the defense have high interests at stake.

A witness' statement must be produced only after the witness has personally testified.

Changes Made to Rule 5.1 After Publication (“ GAP Report” ). The Committee made no changes to the
published draft.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 5.1 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic, except as noted below.

First, the title of the rule has been changed. Although the underlying statute, 18 U.S.C. 83060, uses the
phrase preliminary examination, the Committee believes that the phrase preliminary hearing is more accurate.
What happens at this proceeding is more than just an examination; it includes an evidentiary hearing,
argument, and ajudicial ruling. Further, the phrase preliminary hearing predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the second paragraph of current Rule 5(c). Rule 5.1(b)
addresses the ability of a defendant to elect where a preliminary hearing will be held. That provision is taken
from current Rule 40(a).



Rule 5.1(c) and (d) include material currently located in Rule 5(c): scheduling and extending the time limits
for the hearing. The Committee is aware that in most districts, magistrate judges perform these functions. That
point is also reflected in the definition of “court” in Rule 1(b), which in turn recognizes that magistrate judges
may be authorized to act.

Rule 5.1(d) contains a significant change in practice. The revised rule includes language that expands the
authority of aUnited States magistrate judge to grant a continuance for a preliminary hearing conducted under
the rule. Currently, the rule authorizes a magistrate judge to grant a continuance only in those cases in which
the defendant has consented to the continuance. If the defendant does not consent, then the government must
present the matter to adistrict judge, usually on the same day. The proposed amendment conflicts with 18
U.S.C. 83060, which tracks the original language of the rule and permits only district judges to grant
continuances when the defendant objects. The Committee believes that this restriction is an anomaly and that
it can lead to needless consumption of judicial and other resources. Magistrate judges are routinely required to
make probable cause determinations and other difficult decisions regarding the defendant’s liberty interests,
reflecting that the magistrate judge's role has developed toward a higher level of responsibility for
pre-indictment matters. The Committee believes that the change in the rule will provide greater judicial
economy and that it is entirely appropriate to seek this change to the rule through the Rules Enabling Act
procedures. See 28 U.S.C. 82072(b). Under those procedures, approval by Congress of this rule change would
supersede the parallel provisionsin 18 U.S.C. 83060.

Rule 5.1(e), addressing the issue of probable cause, contains the language currently located in Rule 5.1(a),
with the exception of the sentence, “ The finding of probable cause may be based upon hearsay evidencein
whole or in part.” That language was included in the original promulgation of the rulein 1972. Similar
language was added to Rule 4 in 1974. In the Committee Note on the 1974 amendment, the Advisory
Committee explained that the language was included to make it clear that afinding of probable cause may be
based upon hearsay, noting that there had been some uncertainty in the federal system about the propriety of
relying upon hearsay at the preliminary hearing. See Advisory Committee Note to Rule 5.1 (citing cases and
commentary). Federal law is now clear on that proposition. Thus, the Committee believed that the referenceto
hearsay was no longer necessary. Further, the Committee believed that the matter was best addressed in Rule
1101(d)(3), Federal Rules of Evidence. That rule explicitly states that the Federal Rules of Evidence do not
apply to “preliminary examinationsin criminal cases, . . . issuance of warrants for arrest, criminal summonses,
and search warrants.” The Advisory Committee Note accompanying that rule recognizes that: “ The nature of
the proceedings makes application of the formal rules of evidence inappropriate and impracticable.” The
Committee did not intend to make any substantive changes in practice by deleting the reference to hearsay
evidence.

Rule 5.1(f), which deals with the discharge of a defendant, consists of former Rule 5.1(b).

Rule 5.1(g) isarevised version of the material in current Rule 5.1(c). Instead of including detailed
information in the rule itself concerning records of preliminary hearings, the Committee opted simply to direct
the reader to the applicable Judicial Conference regulations governing records. The Committee did not intend
to make any substantive changes in the way in which those records are currently made available.

Finally, although the rule speaksin terms of initial appearances being conducted before a magistrate judge,
Rule 1(c) makes clear that a district judge may perform any function in these rules that a magistrate judge may
perform.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

Thetimes set in the former rule at 10 or 20 days have been revised to 14 or 21 days. See the Committee
Note to Rule 45(a).

TITLEIIl. THE GRAND JURY, THE INDICTMENT, AND THE
INFORMATION

Rule 6. The Grand Jury

(8 SUMMONING A GRAND JURY.
(2) In General. When the public interest so requires, the court must order that one or more
grand juries be summoned. A grand jury must have 16 to 23 members, and the court must order



that enough legally qualified persons be summoned to meet this requirement.

(2) Alternate Jurors. When agrand jury is selected, the court may also select alternate jurors.
Alternate jurors must have the same qualifications and be selected in the same manner as any
other juror. Alternate jurors replace jurorsin the same sequence in which the alternates were
selected. An alternate juror who replaces ajuror is subject to the same challenges, takes the same
oath, and has the same authority as the other jurors.

(b) OBJECTION TO THE GRAND JURY OR TO A GRAND JUROR.

(1) Challenges. Either the government or a defendant may challenge the grand jury on the
ground that it was not lawfully drawn, summoned, or selected, and may challenge an individual
juror on the ground that the juror is not legally qualified.

(2) Motion to Dismiss an Indictment. A party may move to dismiss the indictment based on an
objection to the grand jury or on an individual juror'slack of legal qualification, unless the court
has previously ruled on the same objection under Rule 6(b)(1). The motion to dismissis governed
by 28 U.S.C. 8§1867(e). The court must not dismiss the indictment on the ground that a grand juror
was not legally qualified if the record shows that at least 12 qualified jurors concurred in the
indictment.

(c) FOREPERSON AND DEPUTY FOREPERSON. The court will appoint one juror as the
foreperson and another as the deputy foreperson. In the foreperson's absence, the deputy foreperson
will act as the foreperson. The foreperson may administer oaths and affirmations and will sign all
indictments. The foreperson—or another juror designated by the foreperson—will record the number
of jurors concurring in every indictment and will file the record with the clerk, but the record may
not be made public unless the court so orders.

(d) WHO MAY BE PRESENT.

(1) Whilethe Grand Jury Isin Session. The following persons may be present while the grand
jury isin session: attorneys for the government, the witness being questioned, interpreters when
needed, and a court reporter or an operator of arecording device.

(2) During Deliberations and Voting. No person other than the jurors, and any interpreter
needed to assist a hearing-impaired or speech-impaired juror, may be present while the grand jury
is deliberating or voting.

(e) RECORDING AND DISCLOSING THE PROCEEDINGS.

(1) Recording the Proceedings. Except while the grand jury is deliberating or voting, all
proceedings must be recorded by a court reporter or by a suitable recording device. But the
validity of aprosecution is not affected by the unintentional failure to make arecording. Unless
the court orders otherwise, an attorney for the government will retain control of the recording, the
reporter's notes, and any transcript prepared from those notes.

(2) Secrecy.

(A) No obligation of secrecy may be imposed on any person except in accordance with Rule
6(e)(2)(B).
(B) Unless these rules provide otherwise, the following persons must not disclose a matter
occurring before the grand jury:
(i) agrand juror;
(i) an interpreter;
(iii) acourt reporter;
(iv) an operator of arecording device;
(v) aperson who transcribes recorded testimony;
(vi) an attorney for the government; or
(vii) aperson to whom disclosure is made under Rule 6(e)(3)(A)(ii) or (iii).

(3) Exceptions.
(A) Disclosure of a grand-jury matter—other than the grand jury's deliberations or any grand



juror's vote—may be made to:

(i) an attorney for the government for use in performing that attorney's duty;

(i) any government personnel—including those of a state, state subdivision, Indian tribe,
or foreign government—that an attorney for the government considers necessary to assist in
performing that attorney's duty to enforce federal criminal law; or

(iii) a person authorized by 18 U.S.C. §3322.

(B) A person to whom information is disclosed under Rule 6(e)(3)(A)(ii) may use that
information only to assist an attorney for the government in performing that attorney's duty to
enforce federal criminal law. An attorney for the government must promptly provide the court
that impaneled the grand jury with the names of all persons to whom a disclosure has been
made, and must certify that the attorney has advised those persons of their obligation of secrecy
under thisrule.

(C) An attorney for the government may disclose any grand-jury matter to another federal
grand jury.

(D) An attorney for the government may disclose any grand-jury matter involving foreign
intelligence, counterintelligence (as defined in 50 U.S.C. §401al), or foreign intelligence
information (as defined in Rule 6(e)(3)(D)(iii)) to any federal law enforcement, intelligence,
protective, immigration, national defense, or national security official to assist the official
receiving the information in the performance of that official's duties. An attorney for the
government may also disclose any grand-jury matter involving, within the United States or
elsewhere, athreat of attack or other grave hostile acts of aforeign power or its agent, athreat
of domestic or international sabotage or terrorism, or clandestine intelligence gathering
activities by an intelligence service or network of aforeign power or by its agent, to any
appropriate federal, state, state subdivision, Indian tribal, or foreign government official, for the
purpose of preventing or responding to such threat or activities.

(i) Any official who receivesinformation under Rule 6(e)(3)(D) may use the information
only as necessary in the conduct of that person's official duties subject to any limitations on
the unauthorized disclosure of such information. Any state, state subdivision, Indian tribal, or
foreign government official who receives information under Rule 6(e)(3)(D) may use the
information only in amanner consistent with any guidelines issued by the Attorney General
and the Director of National Intelligence.

(it) Within areasonable time after disclosure is made under Rule 6(e)(3)(D), an attorney
for the government must file, under seal, a notice with the court in the district where the
grand jury convened stating that such information was disclosed and the departments,
agencies, or entities to which the disclosure was made.

(iii) Asused in Rule 6(e)(3)(D), the term “foreign intelligence information” means:

(a) information, whether or not it concerns a United States person, that relates to the
ability of the United States to protect against—
* actual or potential attack or other grave hostile acts of aforeign power or its agent;
* sabotage or international terrorism by aforeign power or its agent; or
» clandestine intelligence activities by an intelligence service or network of aforeign
power or by its agent; or

(b) information, whether or not it concerns a United States person, with respect to a
foreign power or foreign territory that relates to—
» the national defense or the security of the United States; or
» the conduct of the foreign affairs of the United States.

(E) The court may authorize disclosure—at atime, in amanner, and subject to any other
conditions that it directs—of a grand-jury matter:
(i) preliminarily to or in connection with ajudicial proceeding;
(i) at the request of a defendant who shows that a ground may exist to dismiss the



indictment because of a matter that occurred before the grand jury;

(iii) at the request of the government, when sought by a foreign court or prosecutor for use
in an officia criminal investigation;

(iv) at the request of the government if it shows that the matter may disclose a violation of
State, Indian tribal, or foreign criminal law, as long as the disclosure is to an appropriate
state, state-subdivision, Indian tribal, or foreign government official for the purpose of
enforcing that law; or

(v) at the request of the government if it shows that the matter may disclose a violation of
military criminal law under the Uniform Code of Military Justice, aslong asthe disclosureis
to an appropriate military official for the purpose of enforcing that law.

(F) A petition to disclose a grand-jury matter under Rule 6(e)(3)(E)(i) must be filed in the
district where the grand jury convened. Unless the hearing is ex parte—as it may be when the
government is the petitioner—the petitioner must serve the petition on, and the court must
afford a reasonable opportunity to appear and be heard to:

(i) an attorney for the government;
(i) the partiesto the judicial proceeding; and
(ii1) any other person whom the court may designate.

(G) If the petition to disclose arises out of ajudicial proceeding in another district, the
petitioned court must transfer the petition to the other court unless the petitioned court can
reasonably determine whether disclosure is proper. If the petitioned court decides to transfer, it
must send to the transferee court the material sought to be disclosed, if feasible, and awritten
evaluation of the need for continued grand-jury secrecy. The transferee court must afford those
persons identified in Rule 6(€)(3)(F) a reasonable opportunity to appear and be heard.

(4) Sealed Indictment. The magistrate judge to whom an indictment is returned may direct that
the indictment be kept secret until the defendant isin custody or has been released pending trial.
The clerk must then seal the indictment, and no person may disclose the indictment's existence
except as necessary to issue or execute awarrant or summons.

(5) Closed Hearing. Subject to any right to an open hearing in a contempt proceeding, the court
must close any hearing to the extent necessary to prevent disclosure of a matter occurring before a
grand jury.

(6) Sealed Records. Records, orders, and subpoenas relating to grand-jury proceedings must be
kept under seal to the extent and as long as necessary to prevent the unauthorized disclosure of a
matter occurring before agrand jury.

(7) Contempt. A knowing violation of Rule 6, or of any guidelinesjointly issued by the
Attorney General and the Director of National Intelligence under Rule 6, may be punished as a
contempt of court.

(f) INDICTMENT AND RETURN. A grand jury may indict only if at least 12 jurors concur. The
grand jury—or its foreperson or deputy foreperson—must return the indictment to a magistrate judge
in open court. To avoid unnecessary cost or delay, the magistrate judge may take the return by video
teleconference from the court where the grand jury sits. If acomplaint or information is pending
against the defendant and 12 jurors do not concur in the indictment, the foreperson must promptly
and in writing report the lack of concurrence to the magistrate judge.

(g) DISCHARGING THE GRAND JURY . A grand jury must serve until the court discharges it,
but it may serve more than 18 months only if the court, having determined that an extension isin the
public interest, extends the grand jury's service. An extension may be granted for no more than 6
months, except as otherwise provided by statute.

(h) EXCUSING A JUROR. At any time, for good cause, the court may excuse ajuror either
temporarily or permanently, and if permanently, the court may impanel an alternate juror in place of
the excused juror.



(i) “INDIAN TRIBE” DEFINED. “Indian tribe” means an Indian tribe recognized by the Secretary
of the Interior on alist published in the Federal Register under 25 U.S.C. §479a-1.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 24, 1972, eff. Oct. 1, 1972; Apr. 26 and July 8,
1976, eff. Aug. 1, 1976; Pub. L. 95-78, 82(a), July 30, 1977, 91 Stat. 319; Apr. 30, 1979, eff. Aug. 1,
1979; Apr. 28, 1983, eff. Aug. 1, 1983; Pub. L. 98-473, title 1, §215(f), Oct. 12, 1984, 98 Stat. 2016;
Apr. 29, 1985, eff. Aug. 1, 1985; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993;
Apr. 26, 1999, eff. Dec. 1, 1999; Pub. L. 107-56, title I1, §203(a), Oct. 26, 2001, 115 Stat. 278; Apr.
29, 2002, eff. Dec. 1, 2002; Pub. L. 107-296, title V111, 8895, Nov. 25, 2002, 116 Stat. 2256; Pub. L.
108458, title VI, 86501(a), Dec. 17, 2004, 118 Stat. 3760; Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 26,
2011, eff. Dec. 1, 2011.)

NOTESOF ADVISORY COMMITTEE ON RULES—1944

Note to Subdivision (a). 1. The first sentence of this rule vestsin the court full discretion as to the number of
grand juries to be summoned and as to the times when they should be convened. This provision supersedes the
existing law, which limits the authority of the court to summon more than one grand jury at the same time. At
present two grand juries may be convened simultaneously only in adistrict which has a city or borough of at
least 300,000 inhabitants, and three grand juries only in the Southern District of New York, 28 U.S.C.
[former] 421 (Grand juries; when, how and by whom summoned; length of service). This statute has been
construed, however, as only limiting the authority of the court to summon more than one grand jury for a
single place of holding court, and as not circumscribing the power to convene simultaneously several grand
juries at different points within the same district, Morrisv. United Sates, 128 F.2d 912 (C.C.A. 5th); United
Satesv. Perlstein, 39 F.Supp. 965 (D.N.J.).

2. The provision that the grand jury shall consist of not less than 16 and not more than 23 members
continues existing law, 28 U.S.C. 419 [now 18 U.S.C. 3321] (Grand jurors, number when less than required
number).

3. Therule does not affect or deal with the method of summoning and selecting grand juries. Existing
statutes on the subjects are not superseded. See 28 U.S.C. 411-426 [now 1861-1870]. As these provisions of
law relate to jurors for both criminal and civil cases, it seemed best not to deal with this subject.

Note to Subdivision (b)(1). Challengesto the array and to individual jurors, although rarely invoked in
connection with the selection of grand juries, are nevertheless permitted in the Federal courts and are
continued by thisrule, United Satesv. Gale, 109 U.S. 65, 69-70; Clawson v. United Sates, 114 U.S. 477;
Agnew v. United Sates, 165 U.S. 36, 44. It is not contemplated, however, that defendants held for action of
the grand jury shall receive notice of the time and place of the impaneling of agrand jury, or that defendants
in custody shall be brought to court to attend at the selection of the grand jury. Failure to challengeis not a
waiver of any objection. The objection may still be interposed by motion under Rule 6(b)(2).

Note to Subdivision (b)(2). 1. The mation provided by this rule takes the place of a pleain abatement, or
motion to quash. Crowley v. United Sates, 194 U.S. 461, 469-474; United Satesv. Gale, supra.

2. The second sentence of the ruleis arestatement of 18 U.S.C. [former] 554(a) (Indictments and
presentments; objection on ground of unqualified juror barred where twelve qualified jurors concurred; record
of number concurring), and introduces no changein existing law.

Note to Subdivision (¢). 1. Thisrule generally is arestatement of existing law, 18 U.S.C. [former] 554(a)
and 28 U.S.C. [former] 420. Failure of the foreman to sign or endorse the indictment isan irregularity and is
not fatal, Frisbie v. United Sates, 157 U.S. 160, 163—-165.

2. The provision for the appointment of a deputy foreman is new. Its purpose is to facilitate the transaction
of businessif the foreman is absent. Such a provisionisfound in the law of at |east one State, N.Y. Code
Criminal Procedure, sec. 244.

Note to Subdivision (d). Thisrule generally continues existing law. See 18 U.S.C. [former] 556 (Indictments
and presentments; defects of form); and 5 U.S.C. 310 [now 28 U.S.C. 515(a)] (Conduct of legal proceedings).

Note to Subdivision (e). 1. This rule continues the traditional practice of secrecy on the party of members of
the grand jury, except when the court permits adisclosure, Schmidt v. United States, 115 F.2d 394 (C.C.A.
6th); United Satesv. American Medical Association, 26 F.Supp. 429 (D.C.); Cf. Atwell v. United Sates, 162
F. 97 (C.C.A. 4th); and see 18 U.S.C. [former] 554(a) (Indictments and presentments; objection on ground of
unqualified juror barred where twelve qualified jurors concurred; record of number concurring). Government
attorneys are entitled to disclosure of grand jury proceedings, other than the deliberations and the votes of the
jurors, inasmuch as they may be present in the grand jury room during the presentation of evidence. Therule
continues this practice.

2. The rule does not impose any obligation of secrecy on witnesses. The existing practice on this point



varies among the districts. The seal of secrecy on witnesses seems an unnecessary hardship and may lead to
injustice if awitnessis not permitted to make a disclosure to counsel or to an associate.

3. The last sentence authorizing the court to seal indictments continues present practice.

Note to Subdivision (f). This rule continues existing law, 18 U.S.C. [former] 554 (Indictments and
presentments; by twelve grand jurors). The purpose of the last sentence is to provide means for a prompt
release of adefendant if in custody, or exoneration of bail if heison bail, in the event that the grand jury
considers the case of a defendant held for its action and finds no indictment.

Note to Subdivision (g). Under existing law a grand jury serves only during the term for which it is
summoned, but the court may extend its period of service for aslong as 18 months, 28 U.S.C. [former] 421.
During the extended period, however, a grand jury may conduct only investigations commenced during the
original term. The rule continues the 18 months' maximum for the period of service of agrand jury, but
provides for such service as a matter of course, unless the court terminatesit at an earlier date. The matter is
left in the discretion of the court, asit is under existing law. The expiration of aterm of court asatime
limitation is elsewhere entirely eliminated (Rule 45(c)) and specific time limitations are substituted therefor.
Thiswas previously done by the Federal Rules of Civil Procedure for the civil side of the courts (Federal
Rules of Civil Procedure, Rule 6(c) [28 U.S.C., Appendix]). The elimination of the requirement that at an
extended period the grand jury may continue only investigations previously commenced, will obviate such a
controversy aswas presented in United Sates v. Johnson, 319 U.S. 503.

NOTESOF ADVISORY COMMITTEE ON RULES—1966 AMENDMENT

Subdivision (d).—The amendment makes it clear that recording devices may be used to take evidence at
grand jury sessions.

Subdivision (€).—The amendment makes it clear that the operator of arecording device and a typist who
transcribes recorded testimony are bound to the obligation of secrecy.

Subdivision (f).—A minor change conforms the language to what doubtlessis the practice. The need for a
report to the court that no indictment has been found may be present even though the defendant has not been
“held to answer.” If the defendant isin custody or has given bail, some official record should be made of the
grand jury action so that the defendant can be released or his bail exonerated.

NOTESOF ADVISORY COMMITTEE ON RULES—1972 AMENDMENT

Subdivision (b)(2) is amended to incorporate by express reference the provisions of the Jury Selection and
Service Act of 1968. That act providesin part:

The procedures prescribed by this section shall be the exclusive means by which a person accused of a
Federal crime [or] the Attorney General of the United States* * * may challenge any jury on the ground that
such jury was not selected in conformity with the provisions of thistitle. [28 U.S.C. §1867(c)]

Under rule 12(e) the judge shall decide the motion beforetrial or order it deferred until after verdict. The
authority which the judge has to delay hisruling until after verdict gives him an option which can be exercised
to prevent the unnecessary delay of atrial in the event that a motion attacking a grand jury is made on the eve
of thetrial. In addition, rule 12(c) gives the judge authority to fix the time at which pretrial motions must be
made. Failure to make a pretrial motion at the appropriate time may constitute awaiver under rule 12(f).

NOTESOF ADVISORY COMMITTEE ON RULES—1976 AMENDMENT

Under the proposed amendment to rule 6(f), an indictment may be returned to a federal magistrate.
(“Federal magistrate” is defined in rule 54(c) as including a United States magistrate as defined in 28 U.S.C.
88631639 and a judge of the United States.) This change will foreclose the possibility of noncompliance with
the Speedy Trial Act timetable because of the nonavailability of ajudge. Upon the effective date of certain
provisions of the Speedy Trial Act of 1974, the timely return of indictments will become a matter of critical
importance; for the year commencing July 1, 1976, indictments must be returned within 60 days of arrest or
summons, for the year following within 45 days, and thereafter within 30 days. 18 U.S.C. §83161(b) and (f),
3163(a). The problem is acute in a one-judge district where, if the judge is holding court in another part of the
district, or is otherwise absent, the return of the indictment must await the later reappearance of the judge at
the place where the grand jury is sitting.

A corresponding change has been made to that part of subdivision (f) which concerns the reporting of a“no
bill,” and to that part of subdivision (€) which concerns keeping an indictment secret.

The change in the third sentence of rule 6(f) is made so as to cover all situationsin which by virtue of a
pending complaint or information the defendant isin custody or released under some form of conditional
release.

NOTESOF ADVISORY COMMITTEE ON RULES—1977 AMENDMENT



The proposed definition of “attorneys for the government” in subdivision (e) is designed to facilitate an
increasing need, on the part of government attorneys, to make use of outside expertise in complex litigation.
The phrase “ other government personnel” includes, but is not limited to, employees of administrative agencies
and government departments.

Present subdivision (€) provides for disclosure “to the attorneys for the government for use in the
performance of their duties.” Thislimitation is designed to further “the long established policy that maintains
the secrecy of the grand jury in federal courts.” United Satesv. Procter and Gamble Co., 356 U.S. 677
(1958).

Asdefined in rule 54(c), “ ‘ Attorney for the government’ means the Attorney General, an authorized
assistant of the Attorney General, a United States Attorney, an authorized assistant of a United States Attorney
and when applicable to cases arising under the laws of Guam * * *.” The limited nature of this definitionis
pointed out in In re Grand Jury Proceedings, 309 F.2d 440 (3d Cir. 1962) at 443:

The term attorneys for the government is restrictive in its application. * * * If it had been intended that
the attorneys for the administrative agencies were to have free access to matters occurring before a grand
jury, the rule would have so provided.

The proposed amendment reflects the fact that there is often government personnel assisting the Justice
Department in grand jury proceedings. In Inre Grand Jury Investigation of William H. Pflaumer & Sons, Inc.,
53 F.R.D. 464 (E.D.Pa. 1971), the opinion quoted the United States Attorney:

It is absolutely necessary in grand jury investigations involving analysis of books and records, for the
government attorneys to rely upon investigative personnel (from the government agencies) for assistance.

See also 8 J. Moore, Federal Practice 6.05 at 6-28 (2d ed. Cipes, 1969):

Therule[6(e)] has presented a problem, however, with respect to attorneys and nonattorneys who are
assisting in preparation of a case for the grand jury. * * * These assistants often cannot properly perform
their work without having access to grand jury minutes.

Although case law is limited, the trend seems to be in the direction of allowing disclosure to government
personnel who assist attorneys for the government in situations where their expertise is required. Thisis
subject to the qualification that the matters disclosed be used only for the purposes of the grand jury
investigation. The court may inquire as to the good faith of the assisting personnel, to ensure that access to
material is not merely a subterfuge to gather evidence unattainable by means other than the grand jury. This
approach wastaken in In re Grand Jury Investigation of William H. Pflaumer & Sons, Inc., 53 F.R.D. 464
(E.D.Pa. 1971); Inre April 1956 Term Grand Jury, 239 F.2d 263 (7th Cir. 1956); United States v. Anzelimo,
319 F.Supp. 1106 (D.C.La 1970). Another case, Application of Kelly, 19 F.R.D. 269 (S.D.N.Y. 1956),
assumed, without deciding, that assistance given the attorney for the government by IRS and FBI agents was
authorized.

The change at line 27 reflects the fact that under the Bail Reform Act of 1966 some persons will be released
without requiring bail. See 18 U.S.C. §83146, 3148.

Under the proposed amendment to rule 6(f), an indictment may be returned to a federal magistrate.
(“Federal magistrate” is defined in rule 54(c) as including a United States magistrate as defined in 28 U.S.C.
8631639 and a judge of the United States.) This change will foreclose the possibility of noncompliance with
the Speedy Trial Act timetable because of the nonavailability of ajudge. Upon the effective date of certain
provisions of the Speedy Trial Act of 1974, the timely return of indictments will become a matter of critical
importance; for the year commencing July 1, 1976, indictments must be returned within 60 days of arrest or
summons, for the year following within 45 days, and thereafter within 30 days. 18 U.S.C. 883161(b) and (f),
3163(a). The problem is acute in a one-judge district where, if the judge is holding court in another part of the
district, or is otherwise absent, the return of the indictment must await the later reappearance of the judge at
the place where the grand jury is sitting.

A corresponding change has been made to that part of subdivision (f) which concerns the reporting of a“no
bill,” and to that part of subdivision (€) which concerns keeping an indictment secret.

The change in the third sentence of rule 6(f) is made so as to cover al situationsin which by virtue of a
pending complaint or information the defendant isin custody or released under some form of conditional
release.

NOTESOF COMMITTEE ON THE JUDICIARY, SENATE REPORT NO. 95-354; 1977
AMENDMENTSPROPOSED BY THE SUPREME COURT

Rule 6(e) currently provides that “disclosure of matters occurring before the grand jury other than its
deliberations and the vote of any juror may be made to the attorneys for the government for use in the
performance of their duties.” Rule 54(c) defines attorneys for the government to mean “the Attorney General,
an authorized assistant to the Attorney General, a United States attorney, and an authorized assistant of the



United States attorney, and when applicable to cases arising under the laws of Guam, means the Attorney
Genera of Guam. . .."

The Supreme Court proposal would change Rule 6(e) by adding the following new language:

For purposes of this subdivision, “attorneys for the government” includes those enumerated in Rule
54(c); it also includes such other government personnel as are necessary to assist the attorneys for the
government in the performance of their duties.

It would also make a series of changesin the rule designed to make its provisions consistent with other
provisionsin the Rules and the Bail Reform Act of 1966.

The Advisory Committee note states that the proposed amendment is intended “to facilitate an increasing
need, on the part of Government attorneys to make use of outside expertise in complex litigation”. The note
indicated that:

Although case law is limited, the trend seemsto be in the direction of allowing disclosure to
Government personnel who assist attorneys for the Government in situations where their expertiseis
required. Thisis subject to the qualification that the matter disclosed be used only for the purposes of the
grand jury investigation.

It ispast history at this point that the Supreme Court proposal attracted substantial criticism, which seemed
to stem more from the lack of precision in defining, and consequent confusion and uncertainty concerning, the
intended scope of the proposed change than from a fundamental disagreement with the objective.

Attorneys for the Government in the performance of their duties with a grand jury must possess the
authority to utilize the services of other government employees. Federal crimes are “investigated” by the FBI,
the IRS, or by Treasury agents and not by government prosecutors or the citizens who sit on grand juries.
Federal agents gather and present information relating to criminal behavior to prosecutors who analyze and
evauate it and present it to grand juries. Often the prosecutors need the assistance of the agentsin evaluating
evidence. Also, if further investigation is required during or after grand jury proceedings, or even during the
course of criminal trials, the Federal agents must do it. There is no reason for a barrier of secrecy to exist
between the facets of the criminal justice system upon which we all depend to enforce the criminal laws.

The parameters of the authority of an attorney for the government to disclose grand jury information in the
course of performing his own dutiesis not defined by Rule 6. However, a commonsense interpretation
prevails, permitting “ Representatives of other government agencies actively assisting United States attorneys
inagrand jury investigation . . . accessto grand jury material in the performance of their duties.” Y et
projected against this current practice, and the weight of case law, is the anomalous language of Rule 6(€)
itself, which, inits present state of uncertainty, is spawning some judicial decisions highly restrictive of the
use of government experts that require the government to “show the necessity (to the Court) for each
particular person's aid rather than showing merely a general necessity for assistance, expert or otherwise” and
that make Rule 6(e) orders subject to interlocutory appeal.

In this state of uncertainty, the Committee believesit istimely to redraft subdivision (€) of Rule 6 to make it
clear.

Paragraph (1) as proposed by the Committee states the general rule that a grand jury, an interpreter, a
stenographer, an operator of arecording device, atypist wh