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TITLE 11—BANKRUPTCY

Thistitle was enacted by Pub. L. 95-598, title I, 8101, Nov. 6, 1978, 92 Sat. 2549

General Provisions

Case Administration

Creditors, the Debtor, and the Estate
Liquidation

Adjustment of Debts of a Municipality
Reor ganization

Adjustments of Debts of a Family Farmer or Family Fisherman with Regular

Annual Incomel

Adjustment of Debts of an Individual With Regular Income
Ancillary and Other Cross-Border Cases
EDITORIAL NOTES

AMENDMENTS

101
301
501
701
901
1101
1201

1301
1501

2005—Pub. L. 109-8, title V111, 8801(b), title X, 81007(d), Apr. 20, 2005, 119 Stat. 145, 188, substituted
"Adjustments of Debts of a Family Farmer or Family Fisherman with Regular Annual Income" for
"Adjustment of Debts of Family Farmers with Regular Annual Income” in item for chapter 12 and added item
for chapter 15.

1994—Pub. L. 103-394, title VV, 8501(d)(39), Oct. 22, 1994, 108 Stat. 4147, struck out item for chapter 15,
"United States Trustees'.

1986—Pub. L. 99-554, title 1, 8257(a), Oct. 27, 1986, 100 Stat. 3114, added item for chapter 12.

TABLEI
This Table lists the sections of former Title 11,
Bankruptcy, and indicates the sections of Title 11,
asrevised by Pub. L. 95-598 which cover similar
and related subject matter.

Title 11 Title 11
Former Sections New Sections
1(D)—3) Rep.

1(4) 101(12)
1(5<7) Rep.
1(8) 101(8)
1(9), (10) Rep.
1(11) 101(9)
1(12), (13) Rep.
1(14) 101(11)
1(15), (16) Rep.
1(17) 101(17), (18)
1(18) Rep.
1(19) 101(26)
1(20)—22) Rep.
1(23) 101(30)
1(24) 101(31)




1(25), (26)
1(27)
1(28), (29)
1(29a)
1(30)
1(31)
1(32)
1(33), (34)
1(35)
11(a)(1)
11(a)(2)
11(a)(2A)
11(a)(3). (4)
11(a)(5)
11(a)(6)
11(a)(7)
11(a)(8)
11(a)(9)—14)
11(a)(15)
11(a)(16)
11(a)(17)
11(a)(18)
11(a)(19), (20)
11(a)(21)
11(a)(22)
11(b)

21

22

22(a)
22(b)
23(a)
23(b)
23(c)f)
23(g)
23(h)—(Kk)
24
25(a)(2)
25(a)(2)
25(3)(3)
25(3)(4)
25(a)(5)
25(a)(6)
25(8)(7)
25(8)(8), (9)
25(3)(10)
25(a)(11)
25(b)

26

Rep.
101(34)
Rep.
101(38)
101(40)
Rep.
101(24)
Rep.
102(7)
109(a)
502(j)
505(a), (b)
Rep.
721
Rep.
363
350

Rep.
543(b), (c)
305(a)(2)
Rep.
303(h)
109(b)
301
303(a)
Rep.
303(b)
Rep.

723

Rep.

522

343, 521(4)
Rep.
521(2)
521(3)
521(3)
521(2)
521(2)
521(1)
343, 344
521(3)
Rep.
541(a)



27,28
29(a)
29(b)—(d)
29(e)
29(f)

30, 31
32(a)
32(b)
32(c)(1)
32(c)(2)
32(c)(3)
32(c)(4)
32(c)(5)
32(c)(6)
32(c)(7)
32(c)(8)
32(d), (e)
32(f)
32(g) (h)
33

34
35(8)(1)
35(8)(2)
35(8)(3)
35(8)(4)
35(8)(5), (6)
35(8)(7)
35(8)(8)
35(b)
35(c)
35(c)(4)
41(a)
41(b)
41(c)—e)
41(f)

42

43

44(a)
44(b)—(f)
44(9)
44(hy(1)
4551
52,53
54

55
61-71
72(a)
72(b)

Rep.

362

Rep.

108(a), (b)
108(c)

(See former 501-1103)
727(a)(10), 1141(d)(4)
727(c)
727(3)(2), (4)
727(a)(3)
727(a)(4)
727(3)(2)
727(8)(8), (9)
727(a)(6)
727(a)(5)
Rep.

Rep.

524(a)

Rep.

727(d), (e), 1328(e)
524(e)
523(a)(2)
523(a)(2)
523(a)(3)
523(a)(4)
Rep.
523(a)(5)
523(a)(6)
523(b), 349(a)
523(c)

362

Rep.

303(d)

Rep.

301

T. 28 §1480
Rep.

343

Rep.

549(c)

Rep.
T. 28 81475
Rep.
702
705



72(c) 327(c)

73 321

74 325, 703(a)
75(a)(1) 704(1)
75(8)(2) 345
75(a)(3) 704(2)
75(a)(4) Rep.
75(a)(5) 704(2)
75(a)(6) Rep.
75(a)(7) 704(3)
75(a)(8) 704(4)
75(a)(9) 704(5)
75(a)(10) 704(6)
75(3)(11), (12) Rep.
75(a)(13) 704(8)
75(a)(14) Rep.
75(b), (c) Rep.
76(a), (b) Rep.

76(c) 326(a), 330
76(d) Rep.

76(€) 326(d)
76(f), (9) Rep.

76a 330

77 107

78(a) Rep.

78(b) 322(a)
78(c) 322(b)(1)
78(d) 322(b)(2)
78(e) Rep.

78(f), (9) 322(b)(2)
78(h) Rep.

78(i) 322(c)
78(j)H1) Rep.
78(m) 322(d)
78(n) Rep.
79-82 Rep.

91, 92 341
93(a)—(c) Rep.

93(d) 502(a), (c)
93(e) Rep.

93(f) 502(b)
93(0) 502(d)
93(h) 506(a), (b)
93(i) 501(b), 509
93(j) 724(a)
93(k) 502(j)
93(1), (m) Rep.

93(n) 501(a), 726(a)(3)




93a Rep.

94 342

95(a) 301

95(b) 303(b)

95(c), (d) Rep.

95(e) 303(b)

95(f) 303(c)

95(0) 303(j), 707
95(h) Rep.

96 547

96(a)(4) 547(e)(1)(B)
96(b) 550, 551
96(c) 547(c)(4), 553
96(d) 329

96(e)(1) 741

96(e)(2) 745, 751, 752
96(e)(3) 753

96(e)(5) 749

101 345

101a Rep.
102(a)(1) 503(b)(2)
102(a)(2)—(4) Rep.

102(b) Rep.

102(c) 504

102(d) Rep.

103 101(4)
103(a)(9) 502(b)(7)
103(c) 365

103a Rep.

104(a) 507

104(a)(1) 503(b)
104(a)(2) 507(a)(3)
104(a)(4) 502(b)(4), 505(a), (b)
104(b) Rep.
105(a)—c) Rep.

105(d) 508

105(e) Rep.

106(a) 347(a)

106(b) Rep.

107(a) 349(b), 547(b), (d), 551
107(b), (c) 545
107(c)(1)(A) 545(1)
107(c)(1)(B) 545(2), 546(b)
107(c)(1)(C) 545(3), (4)
107(c)(2) 551

107(c)(3) 724(b)
107(d)(1)(a—(c) Rep.
107(d)(2)(d) 101(26)




107(d)(1)(e)
107(d)(2)
107(d)(3)
107(d)(4)
107(d)(5)
107(d)(6)
107(d)(7)
107(e), (f)
108

109(a)
109(b)
109(c)
109(d)
110(a)
110(a)(3)
110(a)(5)
110(b)
110(c)
110(d)(2)
110(d)(2), (3)
110(d)(4), (5)
110(e)
110(f)
110(g)—(i)
111, 112
201, 202
202a-204
205(a)
205(b)
205(c)(2)
205(¢)(2)
205(c)(3)—5)
205(c)(6)
205(c)(7)—13)
205(d)
205(e)
205(F)—i)
205())
205(k), (1)
205(m)
205(n)
205(0)
205(p)—s)
205a

206, 207
208
301-303
401(1)

Rep.

548(a)

550

548(b)
548(d)(1)
548(c), 550, 551
Rep.

Rep.
502(b)(3), 553
303(e)

303(i)

Rep.

303(g), 543(b), (c)
541(a)

541(b)
522(d)(7), (8)
365

541(e), 544(a)
549(a)

542(c)

Rep.

544(b)

363

Rep.

Rep.

(See former 501-1103)

Rep.

Rep.

1171(b), 1172
1163

1166

Rep.

1169

Rep.

Rep.

1173

Rep.

1168

Rep.

101(33)

1167, 1171(a)
1170

Rep.

Rep.

(See former 501-1103)

Rep.
Rep.
101(4)



401(2)
401(3)
401(4)
401(5)
401(6)
401(7)
401(8)
401(9)
401(10)
401(11)
402(a)
402(b)(2), (2)
402(b)(3)
402(c)
402(d)
403

404
405(a)
405(b)
405(c)
405(d)
405(e)
405(e)(1)
405(f), (9)
405(h)
406, 407
408(a)
408(b)
408(c)
409
410(a)
410(b)
411, 412
413
414(a)
414(b)(2)
414(b)(2)
414(b)(3)
414(b)(4)
414(b)(5)
414(b)(6)
415(a)
415(b)(2)
415(b)(2)
416(a)
416(b)
416(c)
416(d)

Rep.
101(9)
Rep.
101(11)
101(28)
101(30)
101(12)
Rep.
902(2)
903(3)
Rep.

901

Rep.

904

921(b)

903
101(29), 109(c)
921(a), (c))
901, 924
Rep.

923

901

922(a)

Rep.

901, 926
Rep.

925

901

Rep.

901

941, 942
942

901

901, 943(a)
901
943(b)(5), (6)
943(b)(2)
Rep.
943(b)(3)
Rep.
943(b)(4)
944(a)
944(b)
944(c)
Rep.

901

Rep.
347(b), 901



416(e)
416(f)
417

418
501, 502
506(1)
506(2), (3)
506(4)
506(5)
506(6)
506(7)
506(8)
506(9)
506(10)
506(11)
506(12), (13)
507
511, 512
513
514, 515
516(1)
516(2)
516(3)
516(4)
516(5), (6)
517-521
526

527

528
529-533
536, 537
541-549
556

557

558

559

560
561, 562
563

564

565

566
567(1)
567(2)
567(3)
567(4)
567(5)
567(6)

945(a)
Rep.
946
927
Rep.
101(4)
Rep.
101(9)
101(12)
101(11)
Rep.
101(23)
101(31)
Rep.
101(35)
Rep.
1124

1110

Rep.

303(b)

Rep.

T. 28 81472
Rep.

303(d)

Rep.
1104(a)

327

101(13)
1105

324, 1104(c)
Rep.
1107(a)
1106(a)(2)
Rep.

107
1106(a)(3)
Rep.
1106(a)(4)(A)
Rep.
1106(a)(4)
Rep.



568
569

570
571-574
575

576
577,578
579

580

586

587

588

589

590

591

596

597

598

599

600, 601
602

603

604

605

606

607

608
609613
616(1)
616(2)
616(3)
616(4)
616(5)
616(6)
616(7)~(9)
616(10)
616(11)
616(12)(a)
616(12)(b)
616(13)
616(14)
621(1)
621(2)
621(3)
621(4)
621(5)
622

623

1104(b), 1106(b)
1106(a)(5)
1121

Rep.

1125(d)
1125(b)

Rep.

1126, 1128(a)
1128(b)
541(a)

1106
1107(a)
1108

Rep.

327

501(a), 1111
1122

501(a)
1126(a)

Rep.
502(b)(7)
1126(e)
1143

347(b)
1109(b)
1109
1109(a)

Rep.
1123(b)(1)
1123(3)(5), (b)(4)
Rep.
1123(b)(2)
1123(a)(3)
1123(a)(2)
Rep.
1123(a)(5)
1123(a)(7)
1123(a)(6)
Rep.
1123(b)(3)
1123(b)(5)
1129(a)(1)
1129(a)(7), (11)
1129(a)(3)
1129(a)(4)
1129(a)(5)
1127
1127(d)



624(1)
624(2)
624(3), (4)
625

626

627
628(1)
628(2)—(4)
629(a)
629(b)
629(c)
636

637

638
641(1), (2)
641(3), (4)
641(5)
642(1)
642(2)
642(3)
643
644(1)
644(2)
644(3)
644(4)
645650
656659
661

662

663
664(a)
664(b)
665, 666
667

668

669

670

671, 672
676

701, 702
706(1), (2)
706(3)
706(4)
706(5)
707(1)
707(2)
708

711, 712

1141(a)

1129(a)(6), 1142(a)

Rep.

Rep.

1141(c)
1142(b)
1141(d)(1)—3)
Rep.

1101(2)

Rep.

1127(b)
1112(b)

Rep.

348

Rep.

330
503(b)(4)
503(b)(3). (5)
Rep.
503(b)(4)
503(b)(3), (4)
330
503(b)(4)
330
503(b)(3), (4)
Rep.

Rep.

108(c)

Rep.

362

1145(a)
1145(b)

Rep.

1146(c)
346(j)(1)
1129(d)
346(j)(5)
Rep.

Rep.

Rep.

Rep.

101(12), 109(d)
Rep.

101(31)
101(9)
101(4), (12)
1124

Rep.



713(2)
713(2)
713(3)
714

715, 716
721-728
731-733
734

735
735(3)
736
736(2)
736(3)
737(2)
737(2)
737(3)
738
739(1)(a)
739(1)(b)—e)
739(1)(f)
739(2)
741

742

743

744

751

752

753

754, 755
755a
756
757(2)
757(2)
757(3)~(7)
757(8)
761

762

763

764

765
766(1)
766(2)
766(3)
766(4)
767(2)
767(2)~(4)
768-770
771

365

363

Rep.

362

Rep.

Rep.

Rep.

341

341
1128(a)
341
501(a)
343

Rep.
1129(a)(9)
1128(a)
1102
1103(c)(2)
1103(c)(3)
1104(c)(5)
503(b)(4), 1103(a)
Rep.
1107(a)
1108

364

1122

Rep.
502(b)(7)
Rep.
501(a)
Rep.

Rep.
1123(b)(2)
Rep.
1123(b)(5)
1129(a)(3)
Rep.

1127
1127(d)
1127(c)
1129(a)(1)
1129(a)(7), (11)
1129(a)(2)
1129(a)(3)
1141(a)
Rep.

Rep.
1141(d)(1)—(3)



772

776, 777
778
779-781
786
787(1)
787(2)
787(3)
787(4)
791

792
793(a)
793(b)
794

795

796

797

799

801, 802
806(1)
806(2)
806(3), (4)
806(5)
806(6)
806(7)
806(8)
806(9)
807

811, 812
813(1)
813(2)
813(3)
814

815, 816
821-827
828

831

832

833

834

835

836
836(2)
836(3)
837(1)
837(2)
837(3)
841

Rep.
1112(b)
348
Rep.
1144
1127(b)
1127(c)
1127(d)

Rep.
1145(a)
1145(b)
Rep.
346()(1)
346())(5)
Rep.
Rep.
Rep.
Rep.
101(4)
Rep.
101(9)
101(12), 109(d)
101(11)
101(23)
101(31)
1124
Rep.

365

363

Rep.

362

Rep.
Rep.

362

Rep.
1104(a)
Rep.

341

341, 1128(a)
341
501(a)
343
1104(a)
Rep.
1128(a)
Rep.



842
843

844

845

846

851

852

853

854
855-857
858

859
861(1)~(3)
861(4)
861(5), (6)
861(7)
861(8)
861(9)
861(10)
861(11)
861(12)
861(13)
866

867

868

869

870

871
872(1)
872(2)
872(3)
872(4)
872(5)
873(1)
873(2)
873(3)
874

875

876

877

881, 882
883
884886
891(1)
891(2), (3)
892(1)
892(2)
892(3)

1106

348
1107(a)
1108

364
501(a), 1111
1122

Rep.
501(a)
Rep.
502(b)(7)
Rep.

Rep.
1123(b)(2)
Rep.
1123(b)(4)
Rep.
1123(a)(3)
1123(a)(2)
Rep.
1123(a)(5)
1123(b)(5)
Rep.
1129(a)(3)
Rep.
1127(a), (b)
1127(d)
1127(c)
1129(a)(1)
1129(a)(7), (11)
1129(a)(2)
1129(a)(3)
1129(a)(4)
1141(a)
1142(a)
Rep.
1141(c)
1142(b)
1141(d)(1)—3)
Rep.
1112(b)
348

Rep.

Rep.

330
503(b)(3)
Rep.
503(b)(4)



893(1)
893(2)
893(3)
893(4)
894-898
906-909
911

916

917

918(a)
918(b)

919

920

921

922

923

926

1001, 1002
1006(1)
1006(2)
1006(3)
1006(4)
1006(5)
1006(6)
1006(7)
1006(8)
1007
1011, 1012
1013(1)
1013(2)
1014
1015, 1016
1021-1026
1031
1032, 1033
1033(1)
1033(2)
1033(5)
1036

1037
1041-1044
1046(1)
1046(2)
1046(3)
1046(4)
1046(5)
1046(6)
1046(7)

Rep.
503(b)(4)
330
503(b)(4)
Rep.
Rep.
1144
108(c)
362
1145(a)
1145(b)
Rep.
346()(1)
1129(d)
346())(5)
Rep.
Rep.
Rep.
101(4)
101(9)

101(12), 109(¢)

101(11)

Rep.
101(31)

Rep.

101(24), 109(¢)

Rep.

Rep.

365

Rep.

362

Rep.

Rep.

Rep.

341

343, 501(a)
1321

1324

1303

Rep.

Rep.
1322(b)(1)
1322(b)(2)
1322(a)(2)
1322(a)(1)
1329(a)
1322(b)(7)
1322(b)(10)



1051 1325(3)(3)
1052 Rep.
1053 1323(a)
1054 1323(c)
1055 Rep.
1056(a)(1) 1325(a)(1)
1056(a)(2) 1325(a)(6)
1056(a)(3) Rep.
1056(a)(4) 1325(a)(3)
1056(b) 502(b)
1057 1327(a)
1058 Rep.
1059 1326(a)
1060 1328(a), (c), (d)
1061 1328(b)
1062 Rep.
1066 348, 1307
1067 348
1068, 1069 Rep.
1071 1330
1076 108(c)
1077-1079 Rep.
1080 1305(a)(1)
1086 Rep.
1101-1103 Rep.
1200-1255 Rep.
TABLE Il
This Table lists the sections of revised Title 11,
Bankruptcy, and indicates the sections of former
Title 11, which covered similar and related subject
matter.
Title 11 Title 11
New Sections Former Sections
101(1)—3)
101(4) 103, 401(1), 506(1), 707(2),
806(2), 1006(1)
101(5)~«7)
101(8) 1(8)
101(9) 1(11), 401(3), 506(4), 707(1),
806(5), 1062(2)
101(10)
101(11) 1(14), 401(5), 506(6), 707(2),
806(7), 1006(4)
101(12) 1(4), 401(8), 506(5), 706(3),

101(13)

806(6), 1006(3)
558



101(14)—(16)
101(17), (18)
101(19)—(21)
101(22)
101(23)
101(24)
101(25)
101(26)
101(27)
101(28)
101(29)
101(30)
101(31)

101(32)
101(33)
101(34)
101(35)
101(36), (37)
101(38)
101(39)
101(40)
102(1)—6)
102(7)
102(8)
103, 104
105

106

107
108(a), (b)
108(c)
109(a)
109(b)
109(c)
109(d)
109(e)
301

302
303(a)
303(b)
303(c)
303(d)
303(e)
303(f)
303(g)
303(h)
303(i)
303(j)

1(17)

T. 15 877cce(7)
506(8), 806(8)
1(32), 1006(8)

1(19), 107(d)(1)(d)

401(6)
404

1(23), 401(7)

1(24), 506(9), 706(5), 806(9),
1006(6)

205(m)
1(27)
506(11)

1(299)
T. 15 §78c(a)(4), (5)
1(30)

1(35)

11(a)(15)

77, 566

29(e)

29(f), 661, 791, 1076
11(a)(1)

22

404

706(3), 806(6)
1006(3), (8)

22(a), 41(f), 95(a)

22(b)

23(b), 95(b), (€), 526
95(f)

41(b), 536, 537
109(a)

109(d)
21

11(a)(18), 19(h)
95(g)



303(Kk)
304
305(a)(1)
305(a)(2)
305(h), (c)
306

321
322(a)
322(b)(2)
322(b)(2)
322(c)
322(d)
323

324

325
326(a)
326(b), (c)
326(d)
327
327(c)
328

329

330

331
341

342
343

344
345
346(a)—(i)
346(j)(1)

346(1)(2)—«4)

346())(5)

346(1)(6), (7)

347(a)
347(b)
348
349(a)
349(b)
350
361
362

363

11(8)(22)

73

78(b)

78(c)

78(d), (f), (9)
78(i)

78(m)

11(a)(17), 560
74
76(c)

76(e)
557, 591
72(c)

96(d)

76(c), 763, 641(3), (4),
644(1), (3), 891(2), (3),
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STATUTORY NOTESAND RELATED SUBSIDIARIES

ENACTING CLAUSE

Pub. L. 95-598, title I, 8101, Nov. 6, 1978, 92 Stat. 2549, provided in part: "The law relating to bankruptcy
is codified and enacted astitle 11 of the United States Code, entitled 'Bankruptcy', and may be cited as 11
U.SC.8—"

REPEALS

Pub. L. 95-598, title 1V, 8401(a), Nov. 6, 1978, 92 Stat. 2682, provided that: "The Bankruptcy Act [act July
1, 1898, ch. 541, 30 Stat. 544, as amended] is repealed.”

EFFECTIVE DATE

Pub. L. 95-598, title IV, §402, Nov. 6, 1978, 92 Stat. 2682, as amended by Pub. L. 98-249, §1(a), Mar. 31,
1984, 98 Stat. 116; Pub. L. 98-271, 81(a), Apr. 30, 1984, 98 Stat. 163; Pub. L. 98-299, §1(a), May 25, 1984,
98 Stat. 214; Pub. L. 98-325, §1(a), June 20, 1984, 98 Stat. 268; Pub. L. 98-353, title |, §§113, 121(a), July
10, 1984, 98 Stat. 343, 345; Pub. L. 98-454, title X, §1001, Oct. 5, 1984, 98 Stat. 1745, provided that:



"(a) Except as otherwise provided in thistitle [sections 401 to 411], this Act [for classification to the Code,
see Tableg] shall take effect on October 1, 1979.

"(b) Except as provided in subsections (c) and (d) of this section, the amendments made by title |1 [sections
201 to 252] of this Act shall not be effective.

"(c) The amendments made by sections 210, 214, 219, 220, 222, 224, 225, 228, 229, 235, 244, 245, 246,
249, and 251 of this Act shall take effect on October 1, 1979.

"(d) The amendments made by sections 217, 218, 230, 247, 302, 314(j), 317, 327, 328, 338, and 411 of this
Act shall take effect on the date of enactment of this Act [Nov. 6, 1978].

"(e) [Repealed. Pub. L. 98454, title X, 81001, Oct. 5, 1984, 98 Stat. 1745]."

[Amendment of section 402(b) of Pub. L. 95-598, set out above, by section 113 of Pub. L. 98-353 effective
June 27, 1984, see section 122(c) of Pub. L. 98-353, set out as an Effective Date note under section 151 of
Title 28, Judiciary and Judicia Procedure.]

SAVINGS PROVISION

Pub. L. 95-598, title 1V, 8403, Nov. 6, 1978, 92 Stat. 2683, as amended by Pub. L. 98-353, title 11, 8382,
July 10, 1984, 98 Stat. 364, provided that:

"(a) A case commenced under the Bankruptcy Act, [act July 1, 1898, ch. 541, 30 Stat. 544, as amended],
and all matters and proceedingsin or relating to any such case, shall be conducted and determined under such
Act asif this Act had not been enacted, and the substantive rights of parties in connection with any such
bankruptcy case, matter, or proceeding shall continue to be governed by the law applicable to such case,
matter, or proceeding asif the [this] Act had not been enacted.

"(b) Notwithstanding subsection (a) of this section, sections 1165, 1167, 1168, 1169, and 1171 of title 11 of
the United States Code, as enacted by section 101 of this Act, apply to cases pending under section 77 of the
Bankruptcy Act ([former] 11 U.S.C. 205) on the date of enactment of this Act [Nov. 6, 1978] in which the
trustee has not filed a plan of reorganization.

"(c) The repeal [of the Bankruptcy Act] made by section 401(a) of this Act does not affect any right of a
referee in bankruptcy, United States bankruptcy judge, or survivor of areferee in bankruptcy or United States
bankruptcy judge to receive any annuity or other payment under the civil service retirement laws.

"(d) The amendments made by section 314 of this Act [for classification to the Code, see Tables] do not
affect the application of chapter 9, chapter 96, section 2516, section 3057, or section 3284 of title 18 of the
United States Code to any act of any person—

"(1) committed before October 1, 1979; or

"(2) committed after October 1, 1979, in connection with a case commenced before such date.

"(e) Notwithstanding subsection (@) of this section—

"(1) afee may not be charged under section 40c(2)(a) of the Bankruptcy Act [former 11 U.S.C.
68(c)(2)(a)] in a case pending under such Act after September 30, 1979, to the extent that such fee exceeds
$200,000;

"(2) afee may not be charged under section 40c(2)(b) of the Bankruptcy Act in a case in which the
plan is confirmed after September 30, 1978, or in which the final determination as to the amount of such fee
is made after September 30, 1979, notwithstanding an earlier confirmation date, to the extent that such fee
exceeds $100,000;

"(3) after September 30, 1979, all moneys collected for payment into the referees’ salary and expense
fund in cases filed under the Bankruptcy Act shall be collected and paid into the general fund of the
Treasury; and

"(4) any balance in the referees salary and expense fund in the Treasury on October 1, 1979, shall be
transferred to the general fund of the Treasury and the referees' salary and expense fund account shall be
closed.”

Pub. L. 98-353, title 111, §381, July 10, 1984, 98 Stat. 364, provided that: "This subtitle [(§8381, 382)
amending section 403(e) of Pub. L. 95-598, set out above] may be cited as the 'Referees Salary and Expense
Fund Act of 1984'."

HISTORY OF BANKRUPTCY ACTS

The bankruptcy laws were revised generally and enacted as Title 11, Bankruptcy, by Pub. L. 95-598, Nov.
6, 1978, 92 Stat. 2549.
Earlier bankruptcy laws included the following acts:
Apr. 4, 1800, ch. 19, 2 Stat. 19, repealed Dec. 19, 1803, ch. 6, 2 Stat. 248.
Aug. 19, 1841, ch. 9, 5 Stat. 440, repealed Mar. 3, 1843, ch. 82, 5 Stat. 614.
Mar. 2, 1867, ch. 176, 14 Stat. 517, the provisions of which were incorporated in Rev. Stat. Title
L X1, 884972 to 5132, were materially amended June 22, 1874, ch. 390, 18 Stat. 178, and were repealed



June 7, 1878, ch. 160, 20 Stat. 99.

The Bankruptcy Act of July 1, 1898, ch. 541, 30 Stat. 544, as amended, sometimes called the
Nelson Act, repealed by Pub. L. 95-598.

The Chandler Act of July 22, 1938, ch. 575, 52 Stat. 883, which revised the Bankruptcy Act
generally and materially amended the provisions covering corporate reorgani zations, repealed by Pub. L.
95-598.

NATIONAL BANKRUPTCY REVIEW COMMISSION

Pub. L. 103-394, title VI, Oct. 22, 1994, 108 Stat. 4147, established the National Bankruptcy Review
Commission to (1) investigate and study issues and problems relating to title 11, United States Code, (2)
evaluate the advisability of proposals and current arrangements with respect to such issues and problems, (3)
solicit divergent views of all parties concerned with the operation of the bankruptcy system, and (4) prepare
and submit to the Congress, the Chief Justice, and the President a report not later than 2 years after the date of
its first meeting, and provided for termination of the Commission 30 days after submission of the report which
was submitted on Oct. 20, 1997.

COMMISSION ON THE BANKRUPTCY LAWSOF THE UNITED STATES

Pub. L. 91-354, 8816, July 24, 1970, 84 Stat. 468, as amended by Pub. L. 92-251, Mar. 17, 1972, 86 Stat.
63; Pub. L. 93-56, 81, July 1, 1973, 87 Stat. 140, established the Commission on the Bankruptcy Laws of the
United States, to study and recommend changes to this title, which ceased to exist 30 days after the date of
submission of its final report which was required prior to July 31, 1973.

1 S5 in original. Does not conform to chapter heading.
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EDITORIAL NOTES

AMENDMENTS

2005—Pub. L. 109-8, title I, 8106(e)(2), title I1, 8233(b), Apr. 20, 2005, 119 Stat. 41, 74, added items 111
and 112.
1994—~Pub. L. 103-394, title 111, §308(b), Oct. 22, 1994, 108 Stat. 4137, added item 110.

8101. Definitions

In this title the following definitions shall apply:

(1) The term "accountant” means accountant authorized under applicable law to practice public
accounting, and includes professional accounting association, corporation, or partnership, if so
authorized.

(2) Theterm "affiliate" means—



(A) entity that directly or indirectly owns, controls, or holds with power to vote, 20 percent or
more of the outstanding voting securities of the debtor, other than an entity that holds such
securities—

(i) inafiduciary or agency capacity without sole discretionary power to vote such
securities; or
(ii) solely to secure adebt, if such entity has not in fact exercised such power to vote;

(B) corporation 20 percent or more of whose outstanding voting securities are directly or
indirectly owned, controlled, or held with power to vote, by the debtor, or by an entity that
directly or indirectly owns, controls, or holds with power to vote, 20 percent or more of the
outstanding voting securities of the debtor, other than an entity that holds such securities—

(i) inafiduciary or agency capacity without sole discretionary power to vote such
securities; or
(i1) solely to secure a debt, if such entity has not in fact exercised such power to vote;

(C) person whose business is operated under alease or operating agreement by a debtor, or
person substantially all of whose property is operated under an operating agreement with the
debtor; or

(D) entity that operates the business or substantially all of the property of the debtor under a
lease or operating agreement.

(3) The term "assisted person™ means any person whose debts consist primarily of consumer

debts and the value of whose nonexempt property is less than $150,000.1

(4) Theterm "attorney" means attorney, professional law association, corporation, or
partnership, authorized under applicable law to practice law.

(4A) The term "bankruptcy assistance” means any goods or services sold or otherwise provided
to an assisted person with the express or implied purpose of providing information, advice,
counsel, document preparation, or filing, or attendance at a creditors meeting or appearing in a
case or proceeding on behalf of another or providing legal representation with respect to a case or
proceeding under thistitle.

(5) Theterm "claim" means—

(A) right to payment, whether or not such right is reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable,
secured, or unsecured; or

(B) right to an equitable remedy for breach of performance if such breach givesriseto aright
to payment, whether or not such right to an equitable remedy is reduced to judgment, fixed,
contingent, matured, unmatured, disputed, undisputed, secured, or unsecured.

(6) The term "commaodity broker" means futures commission merchant, foreign futures
commission merchant, clearing organization, leverage transaction merchant, or commodity options
dealer, as defined in section 761 of thistitle, with respect to which there is a customer, as defined
in section 761 of thistitle.

(7) The term "community claim™ means claim that arose before the commencement of the case
concerning the debtor for which property of the kind specified in section 541(a)(2) of thistitleis
liable, whether or not there is any such property at the time of the commencement of the case.

(7A) Theterm "commercia fishing operation” means—

(A) the catching or harvesting of fish, shrimp, lobsters, urchins, seaweed, shellfish, or other
aguatic species or products of such species; or

(B) for purposes of section 109 and chapter 12, aguaculture activities consisting of raising for
market any species or product described in subparagraph (A).

(7B) The term "commercial fishing vessel" means a vessel used by a family fisherman to carry
out acommercial fishing operation.



(8) Theterm "consumer debt" means debt incurred by an individual primarily for a personal,
family, or household purpose.
(9) The term "corporation"—
(A) includes—
(i) association having a power or privilege that a private corporation, but not an individual
or a partnership, possesses;
(i) partnership association organized under a law that makes only the capital subscribed
responsible for the debts of such association;
(iii) joint-stock company;
(iv) unincorporated company or association; or
(v) business trust; but

(B) does not include limited partnership.

(10) The term "creditor" means—

(A) entity that has a claim against the debtor that arose at the time of or before the order for
relief concerning the debtor;

(B) entity that has a claim against the estate of a kind specified in section 348(d), 502(f),
502(g), 502(h) or 502(i) of thistitle; or

(C) entity that has a community claim.

(10A) The term "current monthly income"—

(A) means the average monthly income from all sources that the debtor receives (or in ajoint
case the debtor and the debtor's spouse receive) without regard to whether such incomeis
taxable income, derived during the 6-month period ending on—

(i) the last day of the calendar month immediately preceding the date of the
commencement of the case if the debtor files the schedule of current income required by
section 521(a)(1)(B)(ii); or

(ii) the date on which current income is determined by the court for purposes of thistitle if
the debtor does not file the schedule of current income required by section 521(a)(1)(B)(ii);
and

(B)(i) includes any amount paid by any entity other than the debtor (or in ajoint case the
debtor and the debtor's spouse), on aregular basis for the household expenses of the debtor or
the debtor's dependents (and in ajoint case the debtor's spouse if not otherwise a dependent);
and

(i) excludes—

(I benefits received under the Social Security Act (42 U.S.C. 301 et seq.);

(1) payments to victims of war crimes or crimes against humanity on account of their
status as victims of such crimes;

(11) payments to victims of international terrorism or domestic terrorism, as those terms
are defined in section 2331 of title 18, on account of their status as victims of such terrorism;

(1) any monthly compensation, pension, pay, annuity, or allowance paid under title 10,

37, or 38 in connection with a disability, combat-related injury or disability, or death of a

member of the uniformed services, except that any retired pay excluded under this subclause

shall include retired pay paid under chapter 61 of title 10 only to the extent that such retired
pay exceeds the amount of retired pay to which the debtor would otherwise be entitled if
retired under any provision of title 10 other than chapter 61 of that title; and

(V) Payments made under Federal law relating to the national emergency declared by the

President under the National Emergencies Act (50 U.S.C. 1601 et seq.) with respect to the

coronavirus disease 2019 (COVID-19).

(11) The term "custodian” means—



(A) receiver or trustee of any of the property of the debtor, appointed in a case or proceeding
not under thistitle;

(B) assignee under a general assignment for the benefit of the debtor's creditors; or

(C) trustee, receiver, or agent under applicable law, or under a contract, that is appointed or
authorized to take charge of property of the debtor for the purpose of enforcing alien against
such property, or for the purpose of general administration of such property for the benefit of
the debtor's creditors.

(12) The term "debt" means liability on aclaim.

(12A) The term "debt relief agency” means any person who provides any bankruptcy assistance
to an assisted person in return for the payment of money or other valuable consideration, or who is
a bankruptcy petition preparer under section 110, but does not include—

(A) any person who is an officer, director, employee, or agent of a person who provides such
assistance or of the bankruptcy petition preparer;

(B) anonprofit organization that is exempt from taxation under section 501(c)(3) of the
Internal Revenue Code of 1986;

(C) acreditor of such assisted person, to the extent that the creditor is assisting such assisted
person to restructure any debt owed by such assisted person to the creditor;

(D) adepository ingtitution (as defined in section 3 of the Federal Deposit Insurance Act) or
any Federal credit union or State credit union (as those terms are defined in section 101 of the
Federal Credit Union Act), or any affiliate or subsidiary of such depository institution or credit
union; or

(E) an author, publisher, distributor, or seller of works subject to copyright protection under
title 17, when acting in such capacity.

(13) The term "debtor" means person or municipality concerning which a case under thistitle
has been commenced.
(13A) The term "debtor's principal residence"’—
(A) means aresidential structure if used as the principal residence by the debtor, including
incidental property, without regard to whether that structure is attached to real property; and
(B) includes an individual condominium or cooperative unit, a mobile or manufactured home,
or trailer if used as the principal residence by the debtor.

(14) The term "disinterested person” means a person that—

(A) isnot acreditor, an equity security holder, or an insider;

(B) is not and was not, within 2 years before the date of the filing of the petition, a director,
officer, or employee of the debtor; and

(C) does not have an interest materially adverse to the interest of the estate or of any class of
creditors or equity security holders, by reason of any direct or indirect relationship to,
connection with, or interest in, the debtor, or for any other reason.

(14A) The term "domestic support obligation" means a debt that accrues before, on, or after the
date of the order for relief in a case under thistitle, including interest that accrues on that debt as
provided under applicable nonbankruptcy law notwithstanding any other provision of thistitle,
that is—

(A) owed to or recoverable by—

(i) aspouse, former spouse, or child of the debtor or such child's parent, legal guardian, or
responsible relative; or

(i1) agovernmental unit;

(B) inthe nature of alimony, maintenance, or support (including assistance provided by a
governmental unit) of such spouse, former spouse, or child of the debtor or such child's parent,
without regard to whether such debt is expressly so designated;



(C) established or subject to establishment before, on, or after the date of the order for relief
in a case under thistitle, by reason of applicable provisions of—
(i) a separation agreement, divorce decree, or property settlement agreement;
(i) an order of acourt of record; or
(iii) a determination made in accordance with applicable nonbankruptcy law by a
governmental unit; and

(D) not assigned to a nongovernmental entity, unless that obligation is assigned voluntarily
by the spouse, former spouse, child of the debtor, or such child's parent, legal guardian, or
responsible relative for the purpose of collecting the debt.

(15) The term "entity" includes person, estate, trust, governmental unit, and United States
trustee.

(16) The term "equity security" means—

(A) share in a corporation, whether or not transferable or denominated "stock™, or similar
security;

(B) interest of alimited partner in alimited partnership; or

(C) warrant or right, other than aright to convert, to purchase, sell, or subscribe to a share,
security, or interest of akind specified in subparagraph (A) or (B) of this paragraph.

(17) The term "equity security holder" means holder of an equity security of the debtor.
(18) The term "family farmer" means—

(A) individua or individual and spouse engaged in a farming operation whose aggregate
debts do not exceed $10,000,000 and not less than 50 percent of whose aggregate
noncontingent, liquidated debts (excluding a debt for the principal residence of such individual
or such individual and spouse unless such debt arises out of afarming operation), on the date
the caseisfiled, arise out of afarming operation owned or operated by such individual or such
individual and spouse, and such individual or such individual and spouse receive from such
farming operation more than 50 percent of such individual's or such individual and spouse's
gross income for—

(i) the taxable year preceding; or
(i) each of the 2d and 3d taxable years preceding;

the taxable year in which the case concerning such individual or such individual and spouse was
filed; or

(B) corporation or partnership in which more than 50 percent of the outstanding stock or
equity is held by one family, or by one family and the relatives of the members of such family,
and such family or such relatives conduct the farming operation, and

(i) more than 80 percent of the value of its assets consists of assets related to the farming
operation;

(i) its aggregate debts do not exceed $10,000,000 and not less than 50 percent of its
aggregate noncontingent, liquidated debts (excluding a debt for one dwelling which is owned
by such corporation or partnership and which a shareholder or partner maintains as a
principal residence, unless such debt arises out of afarming operation), on the date the caseis
filed, arise out of the farming operation owned or operated by such corporation or such
partnership; and

(iii) if such corporation issues stock, such stock is not publicly traded.

(19) The term "family farmer with regular annual income" means family farmer whose annual
income is sufficiently stable and regular to enable such family farmer to make payments under a
plan under chapter 12 of thistitle.

(19A) The term "family fisherman" means—

(A) anindividual or individual and spouse engaged in acommercial fishing operation—



(i) whose aggregate debts do not exceed $1,500,000 € and not less than 80 percent of
whose aggregate noncontingent, liquidated debts (excluding a debt for the principal residence
of such individual or such individual and spouse, unless such debt arises out of a commercial
fishing operation), on the date the caseisfiled, arise out of acommercial fishing operation
owned or operated by such individual or such individual and spouse; and

(it) who receive from such commercial fishing operation more than 50 percent of such
individual's or such individual's and spouse's gross income for the taxable year preceding the
taxable year in which the case concerning such individual or such individual and spouse was
filed; or

(B) acorporation or partnership—
(i) in which more than 50 percent of the outstanding stock or equity is held by—
(1) 1 family that conducts the commercial fishing operation; or
(1) 1 family and the relatives of the members of such family, and such family or such
relatives conduct the commercial fishing operation; and

(i1)(1) more than 80 percent of the value of its assets consists of assets related to the
commercial fishing operation;

(I1) its aggregate debts do not exceed $1,500,000 1 and not |ess than 80 percent of its
aggregate noncontingent, liquidated debts (excluding a debt for 1 dwelling which is owned
by such corporation or partnership and which a shareholder or partner maintains as a
principal residence, unless such debt arises out of acommercial fishing operation), on the
date the caseisfiled, arise out of acommercial fishing operation owned or operated by such
corporation or such partnership; and

(I11) if such corporation issues stock, such stock is not publicly traded.

(19B) The term "family fisherman with regular annual income" means a family fisherman
whose annual income is sufficiently stable and regular to enable such family fisherman to make
payments under a plan under chapter 12 of thistitle.

(20) The term "farmer" means (except when such term appears in the term "family farmer™)
person that received more than 80 percent of such person’s gross income during the taxable year of
such person immediately preceding the taxable year of such person during which the case under
this title concerning such person was commenced from a farming operation owned or operated by
such person.

(21) Theterm "farming operation” includes farming, tillage of the soil, dairy farming, ranching,
production or raising of crops, poultry, or livestock, and production of poultry or livestock
products in an unmanufactured state.

(21A) The term "farmout agreement” means a written agreement in which—

(A) the owner of aright to drill, produce, or operate liquid or gaseous hydrocarbons on
property agrees or has agreed to transfer or assign all or a part of such right to another entity;
and

(B) such other entity (either directly or through its agents or its assigns), as consideration,
agrees to perform drilling, reworking, recompleting, testing, or similar or related operations, to
develop or produce liquid or gaseous hydrocarbons on the property.

(21B) Theterm "Federa depository institutions regulatory agency" means—

(A) with respect to an insured depository institution (as defined in section 3(c)(2) of the
Federal Deposit Insurance Act) for which no conservator or receiver has been appointed, the
appropriate Federal banking agency (as defined in section 3(q) of such Act);

(B) with respect to an insured credit union (including an insured credit union for which the
National Credit Union Administration has been appointed conservator or liquidating agent), the
National Credit Union Administration;

(C) with respect to any insured depository institution for which the Resolution Trust



Corporation has been appointed conservator or receiver, the Resolution Trust Corporation; and

(D) with respect to any insured depository institution for which the Federal Deposit Insurance
Corporation has been appointed conservator or receiver, the Federal Deposit Insurance
Corporation.

(22) Theterm "financial institution” means—

(A) aFederal reserve bank, or an entity that isa commercia or savings bank, industrial
savings bank, savings and loan association, trust company, federally-insured credit union, or
receiver, liquidating agent, or conservator for such entity and, when any such Federal reserve
bank, receiver, liquidating agent, conservator or entity is acting as agent or custodian for a
customer (whether or not a"customer”, as defined in section 741) in connection with a
securities contract (as defined in section 741) such customer; or

(B) in connection with a securities contract (as defined in section 741) an investment
company registered under the Investment Company Act of 1940.

(22A) The term "financial participant” means—

(A) an entity that, at the time it enters into a securities contract, commodity contract, swap
agreement, repurchase agreement, or forward contract, or at the time of the date of the filing of
the petition, has one or more agreements or transactions described in paragraph (1), (2), (3), (4),
(5), or (6) of section 561(a) with the debtor or any other entity (other than an affiliate) of atotal
gross dollar value of not less than $1,000,000,000 in notional or actual principal amount
outstanding (aggregated across counterparties) at such time or on any day during the 15-month
period preceding the date of the filing of the petition, or has gross mark-to-market positions of
not less than $100,000,000 (aggregated across counterparties) in one or more such agreements
or transactions with the debtor or any other entity (other than an affiliate) at such time or on any
day during the 15-month period preceding the date of the filing of the petition; or

(B) aclearing organization (as defined in section 402 of the Federal Deposit Insurance
Corporation Improvement Act of 1991).

(23) Theterm "foreign proceeding” means a collective judicial or administrative proceeding in a
foreign country, including an interim proceeding, under alaw relating to insolvency or adjustment
of debt in which proceeding the assets and affairs of the debtor are subject to control or
supervision by aforeign court, for the purpose of reorganization or liquidation.

(24) The term "foreign representative” means a person or body, including a person or body
appointed on an interim basis, authorized in aforeign proceeding to administer the reorganization
or the liquidation of the debtor's assets or affairs or to act as a representative of such foreign
proceeding.

(25) The term "forward contract”" means—

(A) acontract (other than a commaodity contract, as defined in section 761) for the purchase,
sale, or transfer of acommodity, as defined in section 761(8) of thistitle, or any similar good,
article, service, right, or interest which is presently or in the future becomes the subject of
dedling in the forward contract trade, or product or byproduct thereof, with a maturity date more
than two days after the date the contract is entered into, including, but not limited to, a
repurchase or reverse repurchase transaction (whether or not such repurchase or reverse

repurchase transaction is a "repurchase agreement", as defined in this section) 2 consignment,
lease, swap, hedge transaction, deposit, loan, option, allocated transaction, unallocated
transaction, or any other similar agreement;

(B) any combination of agreements or transactions referred to in subparagraphs (A) and (C);

(C) any option to enter into an agreement or transaction referred to in subparagraph (A) or
(B);

(D) amaster agreement that provides for an agreement or transaction referred to in
subparagraph (A), (B), or (C), together with all supplements to any such master agreement,
without regard to whether such master agreement provides for an agreement or transaction that



isnot aforward contract under this paragraph, except that such master agreement shall be
considered to be aforward contract under this paragraph only with respect to each agreement or
transaction under such master agreement that is referred to in subparagraph (A), (B), or (C); or

(E) any security agreement or arrangement, or other credit enhancement related to any
agreement or transaction referred to in subparagraph (A), (B), (C), or (D), including any
guarantee or reimbursement obligation by or to aforward contract merchant or financial
participant in connection with any agreement or transaction referred to in any such
subparagraph, but not to exceed the damages in connection with any such agreement or
transaction, measured in accordance with section 562.

(26) The term "forward contract merchant" means a Federal reserve bank, or an entity the
business of which consistsin whole or in part of entering into forward contracts as or with
merchants in acommodity (as defined in section 761) or any similar good, article, service, right,
or interest which is presently or in the future becomes the subject of dealing in the forward
contract trade.

(27) Theterm "governmental unit" means United States; State; Commonwealth; District;
Territory; municipality; foreign state; department, agency, or instrumentality of the United States
(but not a United States trustee while serving as atrustee in a case under thistitle), a State, a
Commonwealth, aDistrict, a Territory, a municipality, or aforeign state; or other foreign or
domestic government.

(27A) The term "health care business'—

(A) means any public or private entity (without regard to whether that entity is organized for
profit or not for profit) that is primarily engaged in offering to the general public facilities and
services for—

(i) the diagnosis or treatment of injury, deformity, or disease; and
(i) surgical, drug treatment, psychiatric, or obstetric care; and

(B) includes—
(i) any—
(1) genera or speciaized hospital;
(I1) ancillary ambulatory, emergency, or surgical treatment facility;
(111) hospice;
(1V) home health agency; and
(V) other health care institution that is similar to an entity referred to in subclause (1),
(1, (1), or (1v); and

(i) any long-term care facility, including any—

(I skilled nursing facility;

(I1) intermediate care facility;

(1) assisted living facility;

(V) home for the aged;

(V) domiciliary carefacility; and

(V1) hedlth careinstitution that is related to afacility referred to in subclause (1), (I1),
(1n, (1v), or (V), if that institution is primarily engaged in offering room, board, laundry,
or personal assistance with activities of daily living and incidentals to activities of daily
living.

(27B) Theterm "incidental property” means, with respect to a debtor's principal residence—

(A) property commonly conveyed with a principal residence in the area where the real
property is located;

(B) all easements, rights, appurtenances, fixtures, rents, royalties, mineral rights, oil or gas
rights or profits, water rights, escrow funds, or insurance proceeds; and

(C) dl replacements or additions.



(28) The term "indenture" means mortgage, deed of trust, or indenture, under which thereis
outstanding a security, other than a voting-trust certificate, constituting a claim against the debtor,
aclaim secured by alien on any of the debtor's property, or an equity security of the debtor.

(29) The term "indenture trustee" means trustee under an indenture.

(30) The term "individual with regular income" means individual whose income is sufficiently
stable and regular to enable such individual to make payments under a plan under chapter 13 of
thistitle, other than a stockbroker or a commodity broker.

(31) Theterm "insider" includes—

(A) if the debtor is an individua—
(i) relative of the debtor or of ageneral partner of the debtor;
(ii) partnership in which the debtor is a general partner;
(i11) general partner of the debtor; or
(iv) corporation of which the debtor is a director, officer, or person in control;

(B) if the debtor is a corporation—
(i) director of the debtor;
(i1) officer of the debtor;
(iii) person in control of the debtor;
(iv) partnership in which the debtor is a general partner;
(v) general partner of the debtor; or
(vi) relative of ageneral partner, director, officer, or person in control of the debtor;

(C) if the debtor is a partnership—
(i) general partner in the debtor;
(i) relative of ageneral partner in, general partner of, or person in control of the debtor;
(i11) partnership in which the debtor is a general partner;
(iv) general partner of the debtor; or
(v) person in control of the debtor;

(D) if the debtor is a municipality, elected official of the debtor or relative of an elected
official of the debtor;

(E) affiliate, or insider of an affiliate asif such affiliate were the debtor; and

(F) managing agent of the debtor.

(32) The term "insolvent” means—

(A) with reference to an entity other than a partnership and a municipality, financial condition
such that the sum of such entity's debts is greater than all of such entity's property, at afair
valuation, exclusive of—

(i) property transferred, concealed, or removed with intent to hinder, delay, or defraud such
entity's creditors; and

(i) property that may be exempted from property of the estate under section 522 of this
title;

(B) with reference to a partnership, financial condition such that the sum of such partnership's
debts is greater than the aggregate of, at afair valuation—
(i) all of such partnership's property, exclusive of property of the kind specified in
subparagraph (A)(i) of this paragraph; and
(i) the sum of the excess of the value of each general partner's nonpartnership property,
exclusive of property of the kind specified in subparagraph (A) of this paragraph, over such
partner's nonpartnership debts; and

(C) with reference to amunicipality, financial condition such that the municipality is—



(i) generally not paying its debts as they become due unless such debts are the subject of a
bona fide dispute; or
(i) unable to pay its debts as they become due.

(33) The term "institution-affiliated party"—

(A) with respect to an insured depository institution (as defined in section 3(c)(2) of the
Federal Deposit Insurance Act), has the meaning given it in section 3(u) of the Federal Deposit
Insurance Act; and

(B) with respect to an insured credit union, has the meaning given it in section 206(r) of the
Federal Credit Union Act.

(34) Theterm "insured credit union™ has the meaning given it in section 101(7) of the Federal
Credit Union Act.
(35) The term "insured depository institution"—
(A) has the meaning given it in section 3(c)(2) of the Federal Deposit Insurance Act; and
(B) includes an insured credit union (except in the case of paragraphs (21B) and (33)(A) of
this subsection).

(35A) The term "intellectual property" means—
(A) trade secret;
(B) invention, process, design, or plant protected under title 35;
(C) patent application;
(D) plant variety;
(E) work of authorship protected under title 17; or
(F) mask work protected under chapter 9 of title 17

to the extent protected by applicable nonbankruptcy law.

(36) Theterm "judicial lien" means lien obtained by judgment, levy, sequestration, or other
legal or equitable process or proceeding.

(37) Theterm "lien" means charge against or interest in property to secure payment of a debt or
performance of an obligation.

(38) The term "margin payment" means, for purposes of the forward contract provisions of this
title, payment or deposit of cash, a security or other property, that is commonly known in the
forward contract trade as original margin, initial margin, maintenance margin, or variation margin,
including mark-to-market payments, or variation payments.

(38A) The term "master netting agreement”—

(A) means an agreement providing for the exercise of rights, including rights of netting,
setoff, liquidation, termination, acceleration, or close out, under or in connection with one or
more contracts that are described in any one or more of paragraphs (1) through (5) of section
561(a), or any security agreement or arrangement or other credit enhancement related to one or
more of the foregoing, including any guarantee or reimbursement obligation related to 1 or
more of the foregoing; and

(B) if the agreement contains provisions relating to agreements or transactions that are not
contracts described in paragraphs (1) through (5) of section 561(a), shall be deemed to be a
master netting agreement only with respect to those agreements or transactions that are
described in any one or more of paragraphs (1) through (5) of section 561(a).

(38B) The term "master netting agreement participant” means an entity that, at any time before
the date of the filing of the petition, is a party to an outstanding master netting agreement with the
debtor.

(39) The term "mask work™ has the meaning given it in section 901(a)(2) of title 17.

(39A) The term "median family income" means for any year—

(A) the median family income both calculated and reported by the Bureau of the Censusin



the then most recent year; and

(B) if not so calculated and reported in the then current year, adjusted annually after such
most recent year until the next year in which median family income is both calculated and
reported by the Bureau of the Census, to reflect the percentage change in the Consumer Price
Index for All Urban Consumers during the period of years occurring after such most recent year
and before such current year.

(40) The term "municipality" means political subdivision or public agency or instrumentality of
a State.
(40A) The term "patient” means any individua who obtains or receives services from a health
care business.
(40B) The term "patient records’ means any record relating to a patient, including awritten
document or arecord recorded in amagnetic, optical, or other form of electronic medium.
(41) The term "person” includes individual, partnership, and corporation, but does not include
governmental unit, except that a governmental unit that—
(A) acquires an asset from a person—
(i) asaresult of the operation of aloan guarantee agreement; or
(i) asreceiver or liquidating agent of a person;

(B) isaguarantor of a pension benefit payable by or on behalf of the debtor or an affiliate of
the debtor; or
(C) isthelegal or beneficial owner of an asset of—
(i) an employee pension benefit plan that is a governmental plan, as defined in section
414(d) of the Internal Revenue Code of 1986; or
(i) an eligible deferred compensation plan, as defined in section 457(b) of the Internal
Revenue Code of 1986;

shall be considered, for purposes of section 1102 of thistitle, to be a person with respect to such
asset or such benefit.
(41A) The term "personally identifiable information” means—
(A) if provided by an individual to the debtor in connection with obtaining a product or a
service from the debtor primarily for personal, family, or household purposes—
(i) the first name (or initial) and last name of such individual, whether given at birth or
time of adoption, or resulting from alawful change of name;
(i1) the geographical address of a physical place of residence of such individual;
(ii1) an electronic address (including an e-mail address) of such individual;
(iv) atelephone number dedicated to contacting such individual at such physical place of
residence;
(v) asocial security account number issued to such individual; or
(vi) the account number of a credit card issued to such individual; or

(B) if identified in connection with 1 or more of the items of information specified in
subparagraph (A)—
(i) abirth date, the number of a certificate of birth or adoption, or a place of birth; or
(i) any other information concerning an identified individual that, if disclosed, will result
in contacting or identifying such individual physically or electronically.

(42) The term "petition” means petition filed under section 301, 302, 303 and 2 1504 of this
title, as the case may be, commencing a case under thistitle.
(42A) The term "production payment” means aterm overriding royalty satisfiable in cash or in
kind—
(A) contingent on the production of aliquid or gaseous hydrocarbon from particular real
property; and



(B) from a specified volume, or a specified value, from the liquid or gaseous hydrocarbon
produced from such property, and determined without regard to production costs.

(43) The term "purchaser" means transferee of avoluntary transfer, and includes immediate or
mediate transferee of such atransferee.

(44) Theterm "railroad” means common carrier by railroad engaged in the transportation of
individuals or property or owner of trackage facilities leased by such acommon carrier.

(45) Theterm "relative” meansindividual related by affinity or consanguinity within the third
degree as determined by the common law, or individual in a step or adoptive relationship within
such third degree.

(46) The term "repo participant” means an entity that, at any time before the filing of the
petition, has an outstanding repurchase agreement with the debtor.

(47) The term "repurchase agreement” (which definition also appliesto areverse repurchase
agreement)—

(A) means—

(i) an agreement, including related terms, which provides for the transfer of one or more
certificates of deposit, mortgage related securities (as defined in section 3 of the Securities
Exchange Act of 1934), mortgage loans, interests in mortgage related securities or mortgage
loans, eligible bankers' acceptances, qualified foreign government securities (defined as a
security that is adirect obligation of, or that is fully guaranteed by, the central government of
amember of the Organization for Economic Cooperation and Development), or securities
that are direct obligations of, or that are fully guaranteed by, the United States or any agency
of the United States against the transfer of funds by the transferee of such certificates of
deposit, eligible bankers acceptances, securities, mortgage loans, or interests, with a
simultaneous agreement by such transferee to transfer to the transferor thereof certificates of
deposit, eligible bankers' acceptance, securities, mortgage loans, or interests of the kind
described in this clause, at a date certain not later than 1 year after such transfer or on
demand, against the transfer of funds,

(i) any combination of agreements or transactions referred to in clauses (i) and (iii);

(iii) an option to enter into an agreement or transaction referred to in clause (i) or (ii);

(iv) amaster agreement that provides for an agreement or transaction referred to in clause
(1), (i), or (iii), together with al supplements to any such master agreement, without regard to
whether such master agreement provides for an agreement or transaction that is not a
repurchase agreement under this paragraph, except that such master agreement shall be
considered to be a repurchase agreement under this paragraph only with respect to each
agreement or transaction under the master agreement that is referred to in clause (i), (ii), or
(iii); or

(v) any security agreement or arrangement or other credit enhancement related to any
agreement or transaction referred to in clause (i), (ii), (iii), or (iv), including any guarantee or
reimbursement obligation by or to arepo participant or financia participant in connection
with any agreement or transaction referred to in any such clause, but not to exceed the
damages in connection with any such agreement or transaction, measured in accordance with
section 562 of thistitle; and

(B) does not include a repurchase obligation under a participation in acommercial mortgage
[oan.

(48) The term "securities clearing agency" means person that is registered as a clearing agency
under section 17A of the Securities Exchange Act of 1934, or exempt from such registration under
such section pursuant to an order of the Securities and Exchange Commission, or whose business
is confined to the performance of functions of a clearing agency with respect to exempted
securities, as defined in section 3(a)(12) of such Act for the purposes of such section 17A.

(48A) The term "securities self regulatory organization” means either a securities association



registered with the Securities and Exchange Commission under section 15A of the Securities
Exchange Act of 1934 or a national securities exchange registered with the Securities and
Exchange Commission under section 6 of the Securities Exchange Act of 1934.
(49) The term "security"—
(A) includes—

(i) note;

(i) stock;

(i) treasury stock;

(iv) bond;

(v) debenture;

(vi) collateral trust certificate;

(vii) pre-organization certificate or subscription;

(viii) transferable share;

(ix) voting-trust certificate;

(x) certificate of deposit;

(xi) certificate of deposit for security;

(xii) investment contract or certificate of interest or participation in a profit-sharing
agreement or in an oil, gas, or mineral royalty or lease, if such contract or interest is required
to be the subject of aregistration statement filed with the Securities and Exchange
Commission under the provisions of the Securities Act of 1933, or is exempt under section
3(b) of such Act from the requirement to file such a statement;

(xiii) interest of alimited partner in alimited partnership;

(xiv) other claim or interest commonly known as "security"; and

(xv) certificate of interest or participation in, temporary or interim certificate for, receipt
for, or warrant or right to subscribe to or purchase or sell, a security; but

(B) does not include—

(i) currency, check, draft, bill of exchange, or bank letter of credit;

(i) leverage transaction, as defined in section 761 of thistitle;

(iii) commodity futures contract or forward contract;

(iv) option, warrant, or right to subscribe to or purchase or sell acommodity futures
contract;

(v) option to purchase or sell acommodity;

(vi) contract or certificate of akind specified in subparagraph (A)(xii) of this paragraph
that is not required to be the subject of aregistration statement filed with the Securities and
Exchange Commission and is not exempt under section 3(b) of the Securities Act of 1933
from the requirement to file such a statement; or

(vii) debt or evidence of indebtedness for goods sold and delivered or services rendered.

(50) The term "security agreement” means agreement that creates or provides for a security
interest.

(51) The term "security interest” means lien created by an agreement.

(51A) The term "settlement payment” means, for purposes of the forward contract provisions of
thistitle, a preliminary settlement payment, a partial settlement payment, an interim settlement
payment, a settlement payment on account, a final settlement payment, a net settlement payment,
or any other similar payment commonly used in the forward contract trade.

(51B) Theterm "single asset real estate” means real property constituting a single property or
project, other than residential real property with fewer than 4 residential units, which generates
substantially all of the gross income of a debtor who is not a family farmer and on which no
substantial businessis being conducted by a debtor other than the business of operating the real
property and activities incidental thereto.

(51C) Theterm "small business case" means a case filed under chapter 11 of thistitle in which
the debtor isa small business debtor and has not elected that subchapter V of chapter 11 of this



title shall apply.
(51D) The term "small business debtor"—

(A) subject to subparagraph (B), means a person engaged in commercia or business activities
(including any affiliate of such person that is also a debtor under thistitle and excluding a
person whose primary activity is the business of owning single asset real estate) that has
aggregate noncontingent liquidated secured and unsecured debts as of the date of the filing of

the petition or the date of the order for relief in an amount not more than $2,000,000 1
(excluding debts owed to 1 or more affiliates or insiders) not less than 50 percent of which arose
from the commercial or business activities of the debtor; and
(B) does not include—
(i) any member of agroup of affiliated debtors that has aggregate noncontingent liquidated

secured and unsecured debts in an amount greater than $2,000,000 2 (excluding debt owed to
1 or more affiliates or insiders);

(i) any debtor that is a corporation subject to the reporting requirements under section 13
or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m, 780(d)); or

(iii) any debtor that is an affiliate of an issuer (as defined in section 3 of the Securities
Exchange Act of 1934 (15 U.S.C. 78c)).

(52) The term "State" includes the District of Columbia and Puerto Rico, except for the purpose
of defining who may be a debtor under chapter 9 of thistitle.

(53) Theterm "statutory lien" means lien arising solely by force of a statute on specified
circumstances or conditions, or lien of distress for rent, whether or not statutory, but does not
include security interest or judicial lien, whether or not such interest or lien is provided by or is
dependent on a statute and whether or not such interest or lien is made fully effective by statute.

(53A) The term "stockbroker" means person—

(A) with respect to which there is a customer, as defined in section 741 of thistitle; and
(B) that is engaged in the business of effecting transactions in securities—

(i) for the account of others; or

(it) with members of the general public, from or for such person’'s own account.

(53B) The term "swap agreement”"—
(A) means—
(i) any agreement, including the terms and conditions incorporated by reference in such
agreement, which is—
(I) an interest rate swap, option, future, or forward agreement, including arate floor, rate
cap, rate collar, cross-currency rate swap, and basis swap;
(I1) aspot, same day-tomorrow, tomorrow-next, forward, or other foreign exchange,
precious metals, or other commaodity agreement;
(11 acurrency swap, option, future, or forward agreement;
(V) an equity index or equity swap, option, future, or forward agreement;
(V) adebt index or debt swap, option, future, or forward agreement;
(VI) atotal return, credit spread or credit swap, option, future, or forward agreement;
(VI1) acommodity index or acommodity swap, option, future, or forward agreement;
(VII) aweather swap, option, future, or forward agreement;
(IX) an emissions swap, option, future, or forward agreement; or
(X) aninflation swap, option, future, or forward agreement;

(i) any agreement or transaction that is similar to any other agreement or transaction
referred to in this paragraph and that—

() isof atype that has been, is presently, or in the future becomes, the subject of
recurrent dealings in the swap or other derivatives markets (including terms and conditions
incorporated by reference therein); and

(I isaforward, swap, future, option, or spot transaction on one or more rates,



currencies, commodities, equity securities, or other equity instruments, debt securities or
other debt instruments, quantitative measures associated with an occurrence, extent of an
occurrence, or contingency associated with afinancial, commercial, or economic
consequence, or economic or financial indices or measures of economic or financial risk or
value;

(iii) any combination of agreements or transactions referred to in this subparagraph;

(iv) any option to enter into an agreement or transaction referred to in this subparagraph;
(v) amaster agreement that provides for an agreement or transaction referred to in clause
(1), (i), (iii), or (iv), together with al supplements to any such master agreement, and without

regard to whether the master agreement contains an agreement or transaction that is not a
swap agreement under this paragraph, except that the master agreement shall be considered to
be a swap agreement under this paragraph only with respect to each agreement or transaction
under the master agreement that is referred to in clause (i), (ii), (iii), or (iv); or

(vi) any security agreement or arrangement or other credit enhancement related to any
agreements or transactions referred to in clause (i) through (v), including any guarantee or
reimbursement obligation by or to a swap participant or financial participant in connection
with any agreement or transaction referred to in any such clause, but not to exceed the
damages in connection with any such agreement or transaction, measured in accordance with
section 562; and

(B) is applicable for purposes of thistitle only, and shall not be construed or applied so asto
challenge or affect the characterization, definition, or treatment of any swap agreement under
any other statute, regulation, or rule, including the Gramm-Leach-Bliley Act, the Legal
Certainty for Bank Products Act of 2000, the securities laws (as such term is defined in section
3(a)(47) of the Securities Exchange Act of 1934) and the Commaodity Exchange Act.

(53C) Theterm "swap participant” means an entity that, at any time before the filing of the
petition, has an outstanding swap agreement with the debtor.

(56A) 2 The term "term overriding royalty" means an interest in liquid or gaseous hydrocarbons
in place or to be produced from particular real property that entitles the owner thereof to a share of
production, or the value thereof, for aterm limited by time, quantity, or value realized.

(53D) The term "timeshare plan” means and shall include that interest purchased in any
arrangement, plan, scheme, or similar device, but not including exchange programs, whether by
membership, agreement, tenancy in common, sale, lease, deed, rental agreement, license, right to
use agreement, or by any other means, whereby a purchaser, in exchange for consideration,
receives aright to use accommodeations, facilities, or recreational sites, whether improved or
unimproved, for a specific period of time less than afull year during any given year, but not
necessarily for consecutive years, and which extends for a period of more than three years. A
"timeshare interest” is that interest purchased in a timeshare plan which grants the purchaser the
right to use and occupy accommodations, facilities, or recreational sites, whether improved or
unimproved, pursuant to atimeshare plan.

(54) The term "transfer" means—

(A) the creation of alien;
(B) the retention of title as a security interest;
(C) the foreclosure of a debtor's equity of redemption; or
(D) each mode, direct or indirect, absolute or conditional, voluntary or involuntary, of
disposing of or parting with—
(i) property; or
(i) an interest in property.

(54A) The term "uninsured State member bank" means a State member bank (as defined in
section 3 of the Federal Deposit Insurance Act) the deposits of which are not insured by the



Federal Deposit Insurance Corporation.

(55) Theterm "United States”, when used in a geographical sense, includes all locations where
the judicial jurisdiction of the United States extends, including territories and possessions of the
United States.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2549; Pub. L. 97-222, §1, July 27, 1982, 96 Stat. 235; Pub.
L. 98-353, title 11, §§391, 401, 421, July 10, 1984, 98 Stat. 364, 366, 367; Pub. L. 99-554, title 1,
§8201, 251, 283(a), Oct. 27, 1986, 100 Stat. 3097, 3104, 3116; Pub. L. 100-506, §1(a), Oct. 18,
1988, 102 Stat. 2538; Pub. L. 100-597, §1, Nov. 3, 1988, 102 Stat. 3028; Pub. L. 101-311, title|,
§101, title 11, §201, June 25, 1990, 104 Stat. 267, 268; Pub. L. 101-647, title XXV, §2522(€), Nov.
29, 1990, 104 Stat. 4867; Pub. L. 102486, title XXX, §3017(a), Oct. 24, 1992, 106 Stat. 3130; Pub.
L. 103-394, title |, §106, title 11, §8208(a), 215, 217(a), 218(a), title 111, §304(a), title V, §501(a),
()(L), (d)(1), Oct. 22, 1994, 108 Stat. 4111, 4124, 4126-4128, 4132, 4141-4143; Pub. L. 106-554,
§1(a)(5) [title |, 8112(c)(3), (4)], Dec. 21, 2000, 114 Stat. 2763, 2763A—393, 2763A—-394; Pub. L.
109-8, title I, §102(b), (K), title 11, 88211, 226(a), 231(b), title 111, §306(c), title IV, §8401(a), 414,
432(a), title V111, §802(b), title 1X, 8907(a)(1), (b), (c), title X, §81004, 1005, 1007(a), title XI,
§1101(a), (b), title X1, §1201, Apr. 20, 2005, 119 Stat. 32, 35, 50, 66, 73, 80, 104, 107, 110, 145,
170, 175, 186, 187, 189, 192; Pub. L. 109-390, §5(a)(1), Dec. 12, 2006, 120 Stat. 2695; Pub. L.
111-327, §2(a)(1), Dec. 22, 2010, 124 Stat. 3557; Pub. L. 116-51, §2, Aug. 23, 2019, 133 Stat.
1075; Pub. L. 116-52, §2, Aug. 23, 2019, 133 Stat. 1076; amended Pub. L. 116-54, §4(a)(1), Aug.
23, 2019, 133 Stat. 1085; Pub. L. 116-92, div. A, title XVII, §1736, Dec. 20, 2019, 133 Stat. 1819;
Pub. L. 116-136, div. A, title 1, §1113(a)(4)(A), (D)(1)(A), (2)(A)(i), Mar. 27, 2020, 134 Stat. 311,
312))

AMENDMENT OF PARAGRAPH (10A)(B)(I1)(V)

Pub. L. 116-136, div. A, title 1, 81113(b)(2)(A)(i), (B), Mar. 27, 2020, 134 Sat. 311, 312, as
amended by Pub. L. 117-5, §2(a)(2), Mar. 27, 2021, 135 Stat. 249, provided that, effective 2 years
after Mar. 27, 2020, paragraph (10A)(B)(ii)(V) of this section is amended by striking subclause (V).
See 2020 Amendment note bel ow.

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 101(2) defines "affiliate.” The House amendment contains a provision that isacompromise
between the definition in the House-passed version of H.R. 8200 and the Senate amendment in the nature of a
substitute to H.R. 8200. Subparagraphs (A) and (B) are derived from the Senate amendment and subparagraph
(D) istaken from the House hill, while subparagraph (C) represents a compromise, taking the House position
with respect to a person whose business is operated under alease or an operating agreement by the debtor and
with respect to a person substantially all of whose property is operated under an operating agreement by the
debtor and with respect to a person substantially all of whose property is operated under an operating
agreement by the debtor and the Senate position on leased property. Thus, the definition of "affiliate”" excludes
persons substantially all of whose property is operated under alease agreement by a debtor, such as a small
company which owns equipment all of which isleased to alarger nonrelated company.

Section 101(4)(B) represents a modification of the House-passed bill to include the definition of "claim™ a
right to an equitable remedy for breach of performance if such breach givesriseto aright to payment. Thisis
intended to cause the liquidation or estimation of contingent rights of payment for which there may be an
alternative equitable remedy with the result that the equitable remedy will be susceptible to being discharged
in bankruptcy. For example, in some States, ajudgment for specific performance may be satisfied by an
alternative right to payment, in the event performance is refused; in that event, the creditor entitled to specific
performance would have a"claim” for purposes of a proceeding under title 11.

On the other hand, rights to an equitable remedy for a breach of performance with respect to which such
breach does not give rise to aright to payment are not "claims" and would therefore not be susceptible to
discharge in bankruptcy.

In acase under chapter 9 to title 11, "claim™ does not include aright to payment under an industrial
development bond issued by a municipality as a matter of convenience for athird party.

Municipalities are authorized, under section 103(c) of the Internal Revenue Code of 1954, as amended [title
26], to issue tax-exempt industrial development revenue bonds to provide for the financing of certain projects



for privately owned companies. The bonds are sold on the basis of the credit of the company on whose behal f
they areissued, and the principal, interest, and premium, if any, are payable solely from payments made by
the company to the trustee under the bond indenture and do not constitute claims on the tax revenues or other
funds of the issuing municipalities. The municipality merely acts as the vehicle to enable the bonds to be
issued on atax-exempt basis. Claimsthat arise by virtue of these bonds are not among the claims defined by
this paragraph and amounts owed by private companies to the holders of industrial devel opment revenue
bonds are not to be included among the assets of the municipality that would be affected by the plan.

Section 101(6) defines "community claim” as provided by the Senate amendment in order to indicate that a
community claim exists whether or not there is community property in the estate as of the commencement of
the case.

Section 101(7) of the House amendment contains a definition of consumer debt identical to the definitionin
the House bill and Senate amendment. A consumer debt does not include a debt to any extent the debt is
secured by real property.

Section 101(9) of the Senate amendment contained a definition of "court." The House amendment del etes
the provision as unnecessary in light of the pervasive jurisdiction of a bankruptcy court under all chapters of
titte 11 asindicated in title |1 of the House amendment to H.R. 8200.

Section 101(11) defines "debt" to mean liability on aclaim, as was contained in the House-passed version
of H.R. 8200. The Senate amendment contained language indicating that "debt" does not include a policy loan
made by alife insurance company to the debtor. That language is deleted in the House amendment as
unnecessary since alife insurance company clearly has no right to have a policy loan repaid by the debtor,
although such company does have aright of offset with respect to such policy loan. Clearly, then, a"debt"
does not include a policy loan made by alife insurance company. Inclusion of the language contained in the
Senate amendment would have required elaboration of other legal relationships not arising by aliability on a
claim. Further the language would have required clarification that interest on a policy loan made by alife
insurance company is a debt, and that the insurance company does have right to payment to that interest.

Section 101(14) adopts the definition of "entity" contained in the Senate-passed version of H.R. 8200. Since
the Senate amendment to H.R. 8200 deleted the U.S. trustee, a corresponding definitional change ismadein
chapter 15 of the House amendment for U.S. trustees under the pilot program. Adoption by the House
amendment of a pilot program for U.S. trustees under chapter 15 requires insertion of "United States trustee”
in many sections. Several provisionsin chapter 15 of the House amendment that relate to the U.S. trustee were
not contained in the Senate amendment in the nature of a substitute.

Section 101(17) defines "farmer,” as in the Senate amendment with an income limitation percentage of 80
percent instead of 75 percent.

Section 101(18) contains a new definition of "farming operation” derived from present law and the
definition of "farmer” in the Senate amendment. This definition gives a broad construction to the term
"farming operation".

Section 101(20) contains a definition of "foreign representative”. It clarifies the House bill and Senate
amendment by indicating that a foreign representative must be duly selected in aforeign proceeding.

Section 101(35) defines "security" as contained in the Senate amendment. H.R. 8200 as adopted by the
House excluded certain commercial notes from the definition of "security”, and that exclusion is deleted.

Section 101(40) defines "transfer" asin the Senate amendment. The definition contained in H.R. 8200 as
passed by the House included "setoff" in the definition of "transfer”. Inclusion of "setoff" is deleted. The
effect isthat a"setoff" is not subject to being set aside as a preferential "transfer” but will be subject to special
rules.

SENATE REPORT NO. 95-989

Section 101 of title 11 contains 40 definitions:

Paragraph (1) defines "accountant” as an accountant authorized under applicable law to practice accounting.
The term includes a professional accounting association, corporation, or partnership if applicable law
authorizes such a unit to practice accounting.

Paragraph (2) defines "affiliate.”" An affiliate isan entity with a close relationship to the debtor. It includes a
20 percent parent or subsidiary of the debtor, whether a corporate, partnership, individual, or estate parent.

The use of "directly or indirectly” in subparagraphs (A) and (B) isintended to cover situationsin which
thereis an opportunity to control, and where the existence of that opportunity operates as indirect control.

"Affiliate" is defined primarily for use in the definition of insider, infra, and for use in the chapter 11
reorganization cases. The definition of "affiliate" does not include an entity acting in afiduciary or agency



capacity if the entity does not have the sole discretionary power to vote 20 percent of the voting securities but
hold them solely as security and have not exercised the power to vote. This restriction appliesto a corporate
affiliate under subparagraph (B) of paragraph (2).

Subsections (C) and (D) of paragraph (2) define affiliate also as those persons and entities whose business
or substantially all of whose property is operated under alease or operating agreement by a debtor and whose
business or property is more than 50 percent under the control of the debtor.

The definition of "attorney" in paragraph (3) is similar to the definition of accountant.

Paragraph (4) defines "claim.” The effect of the definition is a significant departure from present law. Under
present law, "claim” is not defined in straight bankruptcy. Instead it is simply used, along with the concept of
provability in section 63 of the Bankruptcy Act [section 103 of former title 11], to limit the kinds of
obligations that are payable in a bankruptcy case. The term is defined in the debtor rehabilitation chapters of
present law far more broadly. The definition in paragraph (4) adopts an even broader definition of claim than
isfound in the present debtor rehabilitation chapters. The definition is any right to payment, whether or not
reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed,
legal, equitable, secured, or unsecured. The definition also includes as a claim an equitable right to
performance that does not give rise to aright to payment. By this broadest possible definition and by the use
of the term throughout thetitle 11, especially in subchapter | of chapter 5, the bill contemplates that all legal
obligations of the debtor, no matter how remote or contingent, will be able to be dealt with in the bankruptcy
case. It permits the broadest possible relief in the bankruptcy court.

Paragraph (5) defines "commodity broker" by reference to various terms used and defined in subchapter 1V
of chapter 7, Commaodity Broker Liquidation. The terms are described in connection with section 761, infra.

Paragraph (6) defines "community claim” for those eight States that have community property laws. The
definition is keyed to the liability of the debtor's property for a claim against either the debtor or the debtor's
spouse. If the debtor's property isliable for a claim against either, that claim is a community claim.

Paragraph (7) defines "consumer debt". The definition is adapted from the definition used in various
consumer protection laws. It encompasses only a debt incurred by an individual primarily for a personal,
family, or household purpose.

The definition of "corporation” in paragraph (8) is similar to the definition in current law, section 1(8)
[section 1(8) of former title 11]. The term encompasses any association having the power or privilege that a
private corporation, but not an individual or partnership, has; partnership associations organized under alaw
that makes only the capital subscribed responsible for the debts of the partnership; joint-stock company;
unincorporated company or association; and business trust. "Unincorporated association™ is intended
specifically to include alabor union, as well as other bodies that come under that phrase as used under current
law. The exclusion of limited partnershipsis explicit, and not left to the case law.

Paragraph (9) defines "court” as the bankruptcy judge in the district in which the caseis pending except in
municipal adjustment and railroad reorganization cases, where "court" means the Federal district judge.

Paragraph (10) [enacted as (9)] defines "creditor" to include holders of prepetition claims against the debtor.
However, it also encompasses certain holders of claims that are deemed to arise before the date of the filing of
the petition, such as those injured by the rejection of an executory contract or unexpired lease, certain
investment tax credit recapture claim holders, "involuntary gap" creditors, and certain holders of the right of
setoff. The term aso includes the holder of a prepetition community claim. A guarantor of or surety for a
claim against the debtor is also a creditor, because he holds a contingent claim against the debtor that becomes
fixed when he pays the creditor whose claim he has guaranteed or insured.

Paragraph (11) [enacted as (10)] defines "custodian." Thereis no similar definition in current law. Itis
defined to facilitate drafting, and means a prepetition liquidator of the debtor's property, such as an assignee
for the benefit of creditors, areceiver of the debtor's property, or administrator of the debtor's property. The
definition of custodian to include areceiver or trustee is descriptive, and not meant to be limited to court
officers with those titles. The definition isintended to include other officers of the court if their functions are
substantially similar to those of areceiver or trustee.

"Debt" is defined in paragraph (12) [enacted as (11)] as aliability on aclaim. The terms"debt" and "claim"
are coextensive: acreditor hasa"claim" against the debtor; the debtor owes a"debt" to the creditor. This
definition of "debt" and the definition of "claim" on which it is based, proposed 11 U.S.C. 101(4), does not
include a transaction such as a policy loan on an insurance policy. Under that kind of transaction, the debtor is
not liable to the insurance company for repayment; the amount owed is merely available to the company for
setoff against any benefits that become payable under the policy. As such, theloan isnot aclaim (it isnot a
right to payment) that the company can assert against the estate; nor is the debtor's obligation a debt (aliability
on aclaim) that will be discharged under proposed 11 U.S.C. 523 or 524.

Paragraph (13) [enacted as (12)] defines "debtor." Debtor means person or municipality concerning which a



case under title Il has been commenced. Thisis a change in terminology from present law, which identifies the
person by or against whom a petition isfiled in a straight bankruptcy liquidation case as the "bankrupt”, and a
person or municipality that is proceeding under a debtor rehabilitation chapter (chapters V111 through X111 of
the Bankruptcy Act) [chapters 8 through 13 of former title 11] as a"debtor." The term "debtor" is used for
both kinds of casesin this hill, for ease of reference in chapters 1, 3, and 5 (which apply to straight bankruptcy
and reorgani zation cases).

Paragraph (14) [enacted as (13)] defines "disinterested person.” The definition is adapted from section 158
of chapter X of current law [section 558 of former title 11], though it is expanded and modified in some
respects. A person is adisinterested person if the person is not a creditor, equity security holder, or insider; is
not and was not an investment banker of the debtor for any outstanding security of the debtor (the change
from underwriter in current law to investment banker is to make the term more descriptive and to avoid
conflict with the definition of underwriter in section 2(11) of the Securities Act of 1933 (15 U.S.C. 77b(11));
has not been an investment banker for a security of the debtor within 3 years before the date of the filing of the
petition (the change from five years to three years here conforms the definition with the statute of limitations
in the Securities Act of 1933) [15 U.S.C. 77m], or an attorney for such an investment banker; is not an insider
of the debtor or of such an investment banker; and does not have an interest materially adverse to the estate.

"Entity" is defined, for convenience, in paragraph (15) [enacted as (14)], to include person, estate, trust, and
governmental unit. It isthe most inclusive of the various defined terms relating to bodies or units.

Paragraph (16) defines "equity security.” The term includes a share or stock in acorporation, alimited
partner'sinterest in alimited partnership, and awarrant or right to subscribe to an equity security. The term
does not include a security, such as a convertible debenture, that is convertible into equity security, but has not
been converted.

Paragraph (17) [enacted as (15)] defines "equity security holder" for convenience as the holder of an equity
securing of the debtor.

Paragraph (18) [enacted as (17)] defines "farmer”. It encompasses only those persons for whom farming
operations contribute 75 percent or more of their total income.

Paragraphs (19) and (20) define "foreign proceeding” and "foreign representative’. A foreign proceeding is
aproceeding in another country in which the debtor has some substantial connection for the purpose of
liquidating the estate of the debtor or the purpose of financial rehabilitation of the debtor. A foreign
representative is the representative of the estate in aforeign proceeding, such as atrustee or administrator.

Paragraph (21) defines "governmental unit" in the broadest sense. The definition encompasses the United
States, a State, Commonwealth, District, Territory, municipality, or foreign state, and a department, agency, or
instrumentality of any of those entities. "Department, agency, or instrumentality” does not include an entity
that owes its existence to State action, such as the granting of a charter or alicense but that has no other
connection with a State or local government or the Federal Government. The relationship must be an active
one in which the department, agency, or instrumentality is actually carrying out some governmental function.

Paragraph (22) defines "indenture." It is similar to the definition of indenture in the Trust Indenture Act of
1939 [15 U.S.C. 77cce(7)]. Anindenture is the instrument under which securities, either debt or equity, of the
debtor are outstanding.

Paragraph (23) defines "indenture trustee” as the trustee under an indenture.

Paragraph (24) defines "individual with regular income.” The effect of this definition, and of itsuse in
section 109(e), isto expand substantially the kinds of individuals that are eligible for relief under chapter 13,
Adjustment of Debts of an Individual with Regular Income. Chapter X111 [chapter 13 of former title 11] is
now available only for wage earners. The definition encompasses all individuals with incomes that are
sufficiently stable and regular to enable them to make payments under a chapter 13 plan. Thus, individuals on
welfare, social security, fixed pension incomes, or who live on investment incomes, will be able to work out
repayment plans with their creditors rather than being forced into straight bankruptcy. Also, self-employed
individuals will be eligible to use chapter 13 if they have regular incomes.

However, the definition excludes certain stockbrokers and commodity brokers, in order to prohibit them
from proceeding under chapter 13 and avoiding the customer protection provisions of chapter 7.

"Insider”, defined in paragraph (25), isanew term. An insider is one who has a sufficiently close
relationship with the debtor that his conduct is made subject to closer scrutiny than those dealing at arms
length with the debtor. If the debtor isan individual, then arelative of the debtor, a partnership in which the
debtor isagenera partner, ageneral partner of the debtor, and a corporation controlled by the debtor are all
insiders. If the debtor is a corporation, then a controlling person, arelative of a controlling person, a
partnership in which the debtor is a general partner, and a general partner of the debtor are all insiders. If the



debtor is a partnership, then ageneral partner of or in the debtor, arelative of ageneral partner in the debtor,
and aperson in control are all insiders. If the debtor isamunicipality, then an elected official of the debtor is
an insider. In addition, affiliates of the debtor and managing agents are insiders.

The definition of "insolvent” in paragraph (26) is adopted from section 1(19) of current law [section 1(19)
of former title 11]. An entity isinsolvent if its debts are greater than its assets, at afair valuation, exclusive of
property exempted or fraudulently transferred. It isthe traditional bankruptcy balance sheet test of insolvency.
For a partnership, the definition is modified to account for the liability of a genera partner for the
partnership's debts. The difference in this definition from that in current law isin the exclusion of exempt
property for all purposesin the definition of insolvent.

Paragraph (27) defines "judicial lien." It is one of three kinds of liens defined in this section. A judicial lien
isalien obtained by judgment, levy, sequestration, or other legal or equitable process or proceeding.

Paragraph (28) defines "lien." The definition is new and is very broad. A lien is defined as a charge against
or interest in property to secure payment of a debt or performance of an obligation. It includes inchoate liens.
In general, the concept of lien is divided into three kinds of liens: judicial liens, security interests, and
statutory liens. Those three categories are mutually exclusive and are exhaustive except for certain common
law liens.

Paragraph (29) defines "municipality." The definition is adapted from the terms used in the chapter 1X
(municipal bankruptcy) [chapter 9 of former title 11] amendment to the Bankruptcy Act enacted in 1976 (Pub.
L. 94-260). That amendment spoke in terms of "political subdivision or public agency or instrumentality of a
State”. Bankruptcy Act Sec. 84 [section 404 of former title 11]. The term municipality is defined by those
three terms for convenience. It does not include the District of Columbia or any territories of the United
States.

"Person” is defined in paragraph (30). The definition is a change in wording, but not in substance, from the
definition in section 1(23) of the Bankruptcy Act [section 1(23) of former title 11]. The definition is also
similar to the one contained in 1 U.S.C. sec. 1, but is repeated here for convenience and ease of reference.
Person includes individual partnership, and corporation. The exclusion of governmental unitsis made explicit
in order to avoid any confusion that may ariseif, for example, amunicipality isincorporated and thusis
legally a corporation as well as governmental unit. The definition does not include an estate or atrust, which
are included only in the definition of "entity" in proposed 11 U.S.C. 101(14).

"Petition" is defined for convenience in paragraph (31). Petition is a petition under section 301, 302, 303, or
304 of the bankruptcy code—that is, a petition that commences a case under title 11.

Paragraph (32) defines purchaser as atransferee of avoluntary transfer, such asasale or gift, and includes
an immediate or mediate transferee of a purchaser.

The definition of "railroad” in paragraph (33) is derived from section 77 of the Bankruptcy Act [section 205
of former title 11]. A railroad isacommon carrier by railroad engaged in the transportation of individuals or
property, or an owner of trackage facilities leased by such a common carrier. The effect of the definition and
the use of the term in section 109(d) isto eliminate the limitation now found in section 77 of the Bankruptcy
Act that only railroads engaged in interstate commerce may proceed under the railroad reorganization
provisions. The limitation may have been inserted because of a doubt that the commerce power could not
reach intrastate railroads. Be that asit may, this bill is enacted under the bankruptcy power.

Paragraph (34) defines "relative" asan individual related by affinity or consanguinity within the third
degree as determined by the common law, and includes individualsin a step or adoptive relationship. The
definition is similar to current law, but adds the latter phrase. This definition should be applied as of the time
when the transaction that it concernstook place. Thus, aformer spouse is not arelative, but if, for example,
for purposes of the preference section, proposed 11 U.S.C. 547(b)(4)(B), the transferee was a spouse of the
debtor at the time of the transfer sought to be avoided, then the transferee would be relative and subject to the
insider rules, even if the transferee was no longer married to the debtor at the time of the commencement of
the case or at the time of the commencement of the preference recovery proceeding.

Paragraph (35) defines "security.” The definition is new and is modeled on the most recent draft of the
American Law Institute's proposed securities code, with some exceptions. The interest of alimited partner in a
limited partnership isincluded in order to make sure that everything that is defined as an equity security is
also a"security." The definition, as with the definition of "entity", "insider”, and "person”, is open-ended
because the term is not susceptible of precise specification. Thus the courts will be able to use the
characterization provided in this definition to treat with new kinds of documents on aflexible basis.

Paragraphs (36) and (37) defined "security agreement” and "security interest." A security interest is one of
the kinds of liens. It isalien created by an agreement. Security agreement is defined as the agreement creating
the security interest. Though these terms are similar to the same termsin the Uniform Commercia Code,
article I X, they are broader. For example, the U.C.C. does not cover real property mortgages. Under this



definition, such amortgage isincluded, as are all other liens created by agreement, even though not covered
by the U.C.C. All U.C.C. security interests and security agreements are, however, security interests and
security agreements under this definition. Whether a consignment or a lease constitutes a security interest
under the bankruptcy code will depend on whether it constitutes a security interest under applicable State or
local law.

Paragraph (38) defines another kind of lien, "statutory lien." The definition, derived from current law, states
that a statutory lien isalien arising solely by force of statute on specified circumstances or conditions and
includes alien of distress for rent (whether statutory, common law, or otherwise). The definition excludes
judicial liens and security interests, whether or not they are provided for or are dependent on a statute, and
whether or not they are made fully effective by statute. A statutory lien is only one that arises automatically,
and is not based on an agreement to give alien or on judicial action. Mechanics, materialmen's, and
warehousemen's liens are examples. Tax liens are also included in the definition of statutory lien.

"Stockbroker" is defined in paragraph (39) as a person engaged in the business of effecting transactionsin
securities for the account of others or with members of the general public from or for such person's own
account, if the person has a customer, as defined. Thus, the definition, derived from a combination of the
definitions of "broker" and "dealer" in the Securities Exchange Act of 1934 [15 U.S.C. 78c¢], encompasses
both brokers and dealers. The definition is used in section 109 and in subchapter 111 of chapter 7, Stockholder
Liquidation. The term does not encompass an employee who acts for a principal that "effects" transaction or
deals with the public, because such an employee will not have a " customer”.

Paragraph (40) defines "transfer.” It is derived and adapted, with stylistic changes, from section 1(30) of the
Bankruptcy Act [section 1(30) of former title 11]. A transfer is a disposition of an interest in property. The
definition of transfer is as broad as possible. Many of the potentially limiting words in current law are deleted,
and the language is simplified. Under this definition, any transfer of an interest in property is atransfer,
including atransfer of possession, custody, or control even if there is no transfer of title, because possession,
custody, and control are interests in property. A deposit in a bank account or similar account is atransfer.

EDITORIAL NOTES

REFERENCESIN TEXT

The Social Security Act, referred to in par. (10A)(B)(ii)(1), isact Aug. 14, 1935, ch. 531, 49 Stat. 620,
which is classified generally to chapter 7 (8301 et seq.) of Title 42, The Public Health and Welfare. For
compl ete classification of this Act to the Code, see section 1305 of Title 42 and Tables.

The National Emergencies Act, referred to in par. (10A)(B)(ii)(V), isPub. L. 94-412, Sept. 14, 1976, 90
Stat. 1255, which is classified principally to chapter 34 (81601 et seq.) of Title 50, War and National Defense.
For complete classification of this Act to the Code, see Short Title note set out under section 1601 of Title 50
and Tables.

The Internal Revenue Code of 1986, referred to in pars. (12A)(B) and (41)(C), is classified generaly to
Title 26, Internal Revenue Code.

Section 3 of the Federal Deposit Insurance Act, referred to in pars. (12A)(D), (21B)(A), (33)(A), (35)(A),
and (54A), is classified to section 1813 of Title 12, Banks and Banking.

Sections 101 and 206(r) of the Federal Credit Union Act, referred to in pars. (12A)(D), (33)(B), and (34),
are classified to sections 1752 and 1786(r), respectively, of Title 12, Banks and Banking.

The Investment Company Act of 1940, referred to in par. (22)(B), istitle | of act Aug. 22, 1940, ch. 686, 54
Stat. 789, which is classified generally to subchapter | (880a—1 et seq.) of chapter 2D of Title 15, Commerce
and Trade. For complete classification of this Act to the Code, see section 80a-51 of Title 15 and Tables.

Section 402 of the Federal Deposit Insurance Corporation Improvement Act of 1991, referred to in par.
(22A)(B), isclassified to section 4402 of Title 12, Banks and Banking.

The Securities Exchange Act of 1934, referred to in pars. (47)(A)(i), (48), (48A), and (53B)(B), is act June
6, 1934, ch. 404, 48 Stat. 881, which is classified principally to chapter 2B (878a et seq.) of Title 15,
Commerce and Trade. Sections 3, 6, 15A, and 17A of the Act are classified to sections 78c, 78f, 780—3 and
7801, respectively, of Title 15. For complete classification of this Act to the Code, see section 78a of Title 15
and Tables.

The Securities Act of 1933, referred to in par. (49)(A)(xii), isact May 27, 1933, ch. 38, title |, 48 Stat. 74,
which is classified generally to subchapter | (§77a et seq.) of chapter 2A of Title 15, Commerce and Trade.
Section 3(b) of the Act is classified to section 77c(b) of Title 15. For complete classification of this Act to the
Code, see section 77aof Title 15 and Tables.

The Gramm-Leach-Bliley Act, referred to in par. (53B)(B), is Pub. L. 106-102, Nov. 12, 1999, 113 Stat.
1338. For complete classification of this Act to the Code, see Short Title of 1999 Amendment note set out



under section 1811 of Title 12, Banks and Banking, and Tables.

The Legal Certainty for Bank Products Act of 2000, referred to in par. (53B)(B), istitle 1V of H.R. 5660, as
enacted by Pub. L. 106-554, §1(a)(5), Dec. 21, 2000, 114 Stat. 2763, 2763A—457, which is classified to
sections 27 to 27f of Title 7, Agriculture. For complete classification of this Act to the Code, see Short Title of
2000 Amendment note set out under section 1 of Title 7 and Tables.

The Commodity Exchange Act, referred to in par. (53B)(B), is act Sept. 21, 1922, ch. 369, 42 Stat. 998,
which is classified generally to chapter 1 (81 et seq.) of Title 7, Agriculture. For complete classification of this
Act to the Code, see section 1 of Title 7 and Tables.

CODIFICATION

Pub. L. 116-52, effective Aug. 23, 2019, and Pub. L. 116-92, effective Dec. 20, 2019, made similar
amendments, striking out subpar. (B) of par. (10A) and enacting almost identical subpars. (B). The text of par.
(10A)(B) is based on the text enacted by Pub. L. 116-52.

AMENDMENTS

2020—Par. (10A)(B)(ii)(V). Pub. L. 116-136, §1113(b)(2)(A)(i), struck out subcl. (V) which read as
follows: "Payments made under Federal law relating to the national emergency declared by the President
under the National Emergencies Act (50 U.S.C. 1601 et seq.) with respect to the coronavirus disease 2019
(CovID-19)."

Pub. L. 116-136, 81113(b)(1)(A), added subcl. (V).

Par. (51D)(B)(iii). Pub. L. 116-136, §1113(a)(4)(A), amended cl. (iii) generally. Prior to amendment, cl.
(iii) read asfollows: "any corporation that—

"(1) is subject to the reporting requirements under section 13 or 15(d) of the Securities Exchange Act of
1934 (15 U.S.C. 78m, 780(d)); and

"(Il) isan affiliate of a debtor."

2019—~Par. (10A)(B). Pub. L. 116-92 added subpar. (B) almost identical to that added by Pub. L. 116-52
and struck out former subpar. (B). See Codification note above.

Pub. L. 116-52 added subpar. (B) and struck out former subpar. (B) which read as follows: "includes any
amount paid by any entity other than the debtor (or in ajoint case the debtor and the debtor's spouse), on a
regular basis for the household expenses of the debtor or the debtor's dependents (and in ajoint case the
debtor's spouse if not otherwise a dependent), but excludes benefits received under the Social Security Act,
payments to victims of war crimes or crimes against humanity on account of their status as victims of such
crimes, and payments to victims of international terrorism (as defined in section 2331 of title 18) or domestic
terrorism (as defined in section 2331 of title 18) on account of their status as victims of such terrorism.” See
Codification note above.

Par. (18). Pub. L. 116-51 substituted "$10,000,000" for "$3,237,000" in two places.

Par. (51C). Pub. L. 116-54, 84(a)(1)(A), inserted "and has not elected that subchapter V of chapter 11 of
thistitle shall apply" after "isasmall business debtor".

Par. (51D)(A). Pub. L. 116-54, 84(a)(1)(B)(i), substituted "single asset real estate" for "or operating real
property or activities incidental thereto" and "not less than 50 percent of which arose from the commercial or
business activities of the debtor; and” for "for a case in which the United States trustee has not appointed
under section 1102(a)(1) a committee of unsecured creditors or where the court has determined that the
committee of unsecured creditorsis not sufficiently active and representative to provide effective oversight of
the debtor; and".

Par. (51D)(B). Pub. L. 116-54, 84(a)(1)(B)(ii), substituted "does not include—" for "does not include”,
inserted cl. (i) designation before "any member", and added cls. (ii) and (iii).

2010—Par. (13A)(A). Pub. L. 111-327, 82(a)(1)(A)(i), inserted "if used as the principal residence by the
debtor" after "aresidential structure”.

Par. (13A)(B). Pub. L. 111-327, 82(a)(1)(A)(ii), inserted "if used as the principal residence by the debtor"
before period at end.

Par. (35)(B). Pub. L. 111-327, 82(a)(1)(B), substituted "paragraphs (21B) and (33)(A)" for "paragraphs
(23) and (35)".

Par. (40B). Pub. L. 111-327, §2(a)(1)(C), substituted "record relating to a patient, including awritten
document or a" for "written document relating to a patient or a".

Par. (42). Pub. L. 111-327, 82(a)(1)(D), which directed substitution of 303 and 1504" for "303, and 304",
was executed by making the substitution for 303, or 304" to reflect the probable intent of Congress.

Par. (51B). Pub. L. 111-327, 82(a)(1)(E), inserted "thereto" before period at end.

Par. (51D)(A). Pub. L. 111-327, §82(a)(1)(F), inserted "of the filing" after "as of the date".



2006—~Par. (22)(A). Pub. L. 109-390, 85(a)(1)(A), struck out "(domestic or foreign)" after "an entity" and
inserted " (whether or not a'customer’, as defined in section 741)" after "custodian for a customer".

Par. (22A)(A). Pub. L. 109-390, 85(a)(1)(B), inserted " (aggregated across counterparties)” after "principal
amount outstanding” and substituted "at such time or on any day during the 15-month period preceding the
date of the filing of the petition” for "on any day during the previous 15-month period" in two places.

Par. (25)(A). Pub. L. 109-390, 85(a)(1)(C), inserted ", as defined in section 761" after "commaodity
contract" and substituted "repurchase or reverse repurchase transaction (whether or not such repurchase or
reverse repurchase transaction is a 'repurchase agreement’, as defined in this section)" for "repurchase
transaction, reverse repurchase transaction,".

Par. (53B)(A)(i)(11). Pub. L. 109-390, 85(a)(1)(D)(i)(I), substituted ", precious metals, or other commodity"
for "or precious metals'.

Par. (53B)(A)(i)(VI1II). Pub. L. 109-390, 85(a)(1)(D)(i)(111), substituted "option, future, or forward
agreement” for "weather derivative, or weather option”.

Par. (53B)(A)(i)(1X), (X). Pub. L. 109-390, 85(a)(1)(D)(i)(I1), (1V), added subcls. (1X) and (X).

Par. (53B)(A)(ii). Pub. L. 109-390, 85(a)(1)(D)(ii), inserted "or other derivatives" after "dealingsin the
swap" in subcl. (1) and substituted "future, option, or spot transaction” for "future, or option™ in subcl. (I1).

Par. (53B)(B). Pub. L. 109-390, 85(a)(1)(E), substituted "the Gramm-L each-Bliley Act, the Legal Certainty
for Bank Products Act of 2000, the securities laws (as such term is defined in section 3(a)(47) of the Securities
Exchange Act of 1934) and the Commodity Exchange Act" for "the Securities Act of 1933, the Securities
Exchange Act of 1934, the Public Utility Holding Company Act of 1935, the Trust Indenture Act of 1939, the
Investment Company Act of 1940, the Investment Advisers Act of 1940, the Securities Investor Protection
Act of 1970, the Commodity Exchange Act, the Gramm-Leach-Bliley Act, and the Legal Certainty for Bank
Products Act of 2000".

2005—Pub. L. 109-8, §1201(1), substituted "In this title the following definitions shall apply:" for "In this
titte—" in introductory provisions.

Pars. (1), (2). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a
period for semicolon at end.

Par. (3). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a period for
semicolon at end.

Pub. L. 109-8, 8226(a)(1), added par. (3).

Par. (4). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period for
semicolon at end.

Par. (4A). Pub. L. 109-8, 81201(2), (8), inserted "The term™ after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 8226(8)(2), added par. (4A).

Pars. (5) to (7). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a
period for semicolon at end.

Pars. (7A), (7B). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a
period for semicolon at end.

Pub. L. 109-8, §1007(a)(1), added pars. (7A) and (7B).

Pars. (8) to (10). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a
period for semicolon at end.

Par. (10A). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 8102(b), added par. (10A).

Pars. (11), (12). Pub. L. 109-8, 81201(2), (8), inserted "The term” after par. designation and substituted a
period for semicolon at end.

Par. (12A). Pub. L. 109-8, §1201(8), which directed the substitution of a period for a semicolon at end,
could not be executed because par. (12A) ended in a period after amendment by Pub. L. 109-8, §226(a)(3).
See below.

Pub. L. 109-8, §1201(2), inserted "The term" after par. designation.

Pub. L. 109-8, §8211(1), 226(a)(3), added par. (12A) and struck out former par. (12A) which read as
follows: " 'debt for child support’ means a debt of akind specified in section 523(a)(5) of thistitle for
maintenance or support of achild of the debtor;".

Par. (13). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Par. (13A). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.



Pub. L. 109-8, 8306(c)(1), added par. (13A).

Par. (14). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 8414, amended par. (14) generally. Prior to amendment, par. (14) consisted of subpars. (A)
to (E) defining "disinterested person”.

Par. (14A). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, §211(2), added par. (14A).

Pars. (15) to (17). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a
period for semicolon at end.

Par. (18). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Par. (18)(A). Pub. L. 109-8, 81005, substituted "for—

"(i) the taxable year preceding; or
"(ii) each of the 2d and 3d taxable years preceding;
the taxable year" for "for the taxable year preceding the taxable year".

Pub. L. 109-8, §1004(1), substituted "$3,237,000" for "$1,500,000" and "not |less than 50 percent” for "not
less than 80 percent".

Par. (18)(B)(ii). Pub. L. 109-8, §1004(2), substituted "$3,237,000" for "$1,500,000" and "50 percent" for
"80 percent".

Par. (19). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pars. (19A), (19B). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted
aperiod for semicolon at end.

Pub. L. 109-8, §1007(a)(2), added pars. (19A) and (19B).

Pars. (20) to (21B). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted
aperiod for semicolon at end.

Par. (22). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 8907(b)(1), added par. (22) and struck out former par. (22) which consisted of introductory
provisions and subpars. (A) and (B) defining "financial institution”.

Par. (22A). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 8907(b)(2), added par. (22A).

Pars. (23), (24). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a
period for semicolon at end.

Pub. L. 109-8, 8802(b), added pars. (23) and (24) and struck out former pars. (23) and (24) which read as
follows:

"(23) 'foreign proceeding' means proceeding, whether judicial or administrative and whether or not under
bankruptcy law, in aforeign country in which the debtor's domicile, residence, principal place of business, or
principal assetswere located at the commencement of such proceeding, for the purpose of liquidating an
estate, adjusting debts by composition, extension, or discharge, or effecting a reorganization,

"(24) 'foreign representative’ means duly selected trustee, administrator, or other representative of an estate
in aforeign proceeding;".

Par. (25). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 8907(a)(1)(A), substituted "means—" for "means’, designated subseguent provisions as
subpar. (A), substituted ", or any other similar agreement" for ", or any combination thereof or option
thereon", and added subpars. (B) to (E).

Par. (26). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 8907(b)(3), added par. (26) and struck out former par. (26) which read asfollows: " ‘forward
contract merchant' means a person whose business consistsin whole or in part of entering into forward
contracts as or with merchants in a commodity, as defined in section 761(8) of thistitle, or any similar good,
article, service, right, or interest which is presently or in the future becomes the subject of dealing in the
forward contract trade;".

Par. (27). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.



Par. (27A). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 81101(a)(2), added par. (27A). Former par. (27A) redesignated (27B).

Pub. L. 109-8, 8306(c)(2), added par. (27A).

Par. (27B). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 81101(a)(1), redesignated par. (27A) as (27B).

Pars. (28) to (34). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a
period for semicolon at end.

Par. (35). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Par. (35)(B). Pub. L. 109-8, §1201(3), substituted "paragraphs (23) and (35)" for "paragraphs (21B) and
(33)(A)".

Par. (35A). Pub. L. 109-8, §1201(2), (4), inserted "The term" after par. designation and substituted a period
for"; and" at end.

Pars. (36), (37). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a
period for semicolon at end.

Par. (38). Pub. L. 109-8, 81201(2), (4), inserted "The term" after par. designation and substituted a period
for": and" at end.

Pars. (38A), (38B). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted
aperiod for semicolon at end.

Pub. L. 109-8, 8907(c), added pars. (38A) and (38B).

Par. (39). Pub. L. 109-8, §1201(2), inserted "The term" after par. designation.

Par. (39A). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 8102(k), added par. (39A).

Par. (40). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pars. (40A), (40B). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted
aperiod for semicolon at end.

Pub. L. 109-8, 81101(b), added pars. (40A) and (40B).

Par. (41). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Par. (41A). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 8231(b), added par. (41A).

Pars. (42) to (45). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a
period for semicolon at end.

Par. (46). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 8907(a)(1)(B), substituted "at any time before” for "on any day during the period beginning
90 days before the date of".

Par. (47). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, §907(a)(1)(C), amended par. (47) generally. Prior to amendment, par. (47) read asfollows:
" 'repurchase agreement’ (which definition also applies to a reverse repurchase agreement) means an
agreement, including related terms, which provides for the transfer of certificates of deposit, eligible bankers
acceptances, or securities that are direct obligations of, or that are fully guaranteed asto principal and interest
by, the United States or any agency of the United States against the transfer of funds by the transferee of such
certificates of deposit, eligible bankers acceptances, or securities with a simultaneous agreement by such
transferee to transfer to the transferor thereof certificates of deposit, eligible bankers acceptances, or securities
as described above, at adate certain not later than one year after such transfers or on demand, against the
transfer of funds;".

Par. (48). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 8907(a)(1)(D), inserted ", or exempt from such registration under such section pursuant to
an order of the Securities and Exchange Commission,” after 1934".

Par. (48A). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period



for semicolon at end.

Pub. L. 109-8, §401(a), added par. (48A).

Pars. (49) to (51A). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted
aperiod for semicolon at end.

Par. (51B). Pub. L. 109-8, §1201(2), (5), (8), inserted "The term" after par. designation and "who is not a
family farmer" after "income of a debtor" and substituted a period for "thereto having aggregate
noncontingent, liquidated secured debts in an amount no more than $4,000,000;".

Pars. (51C), (51D). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted
aperiod for semicolon at end.

Pub. L. 109-8, 8432(a), added pars. (51C) and (51D) and struck out former par. (51C) which read as
follows: " 'small business' means a person engaged in commercial or business activities (but does not include a
person whose primary activity is the business of owning or operating real property and activities incidental
thereto) whose aggregate noncontingent liquidated secured and unsecured debts as of the date of the petition
do not exceed $2,000,000;".

Pars. (52) to (53A). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted
aperiod for semicolon at end.

Par. (53B). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Pub. L. 109-8, 8907(a)(1)(E), amended par. (53B) generally. Prior to amendment, par. (53B) consisted of
introductory provisions and subpars. (A) to (C) defining "swap agreement”.

Par. (53C). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Par. (53D). Pub. L. 109-8, §1201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Par. (54). Pub. L. 109-8, §1201(8), substituted a period for semicolon at end.

Pub. L. 109-8, 81201(6), added par. (54) and struck out former par. (54) which read asfollows. "The term
'transfer’ means every mode, direct or indirect, absolute or conditional, voluntary or involuntary, of disposing
of or parting with property or with an interest in property, including retention of title as a security interest and
foreclosure of the debtor's equity of redemption;".

Pub. L. 109-8, 81201(2), inserted "The term" after par. designation.

Par. (54A). Pub. L. 109-8, 81201(8), which directed the substitution of a period for semicolon at end, could
not be executed because par. (54A) ended in a period after amendment by Pub. L. 109-8, §1201(4). See
below.

Pub. L. 109-8, 81201(4), (7), substituted "The term"” for "the term"”, realigned left margin, and substituted a
period for "; and" at end.

Par. (55). Pub. L. 109-8, 81201(2), (8), inserted "The term" after par. designation and substituted a period
for semicolon at end.

Par. (56A). Pub. L. 109-8, 81201(8), which directed the substitution of a period for semicolon "in each of
paragraphs (40) through (55)" at end, was executed to par. (56A), to reflect the probable intent of Congress,
because par. (56A) follows par. (53C) in text.

Pub. L. 109-8, 81201(2), inserted "The term" after par. designation.

2000—Par. (22). Pub. L. 106-554, 81(a)(5) [title I, §112(c)(3)], amended par. (22) generally. Prior to
amendment par. (22) read asfollows: " ‘financial institution' means a person that is a commercia or savings
bank, industrial savings bank, savings and loan association, or trust company and, when any such person is
acting as agent or custodian for a customer in connection with a securities contract, as defined in section 741
of thistitle, such customer;".

Par. (54A). Pub. L. 106-554, 8§1(a)(5) [title |, 8112(c)(4)], added par. (54A).

1994—Par. (3). Pub. L. 103-394, §8501(a)(1), redesignated par. (3) as (21B) and inserted it after par. (21A).

Par. (6). Pub. L. 103—-394, §501(b)(1)(A), substituted "section 761" for "section 761(9)" after "customer, as
defined in".

Par. (12A). Pub. L. 103-394, §304(a), added par. (12A).

Par. (21B). Pub. L. 103-394, §8501(a)(1), redesignated par. (3) as (21B).

Par. (22). Pub. L. 103-394, 8501(b)(1)(B), substituted "section 741" for "section 741(7)".

Par. (33)(A). Pub. L. 103-394, 8501(d)(1)(A)(i), struck out "(12 U.S.C. 1813(u))" after "section 3(u) of the
Federal Deposit Insurance Act".

Par. (33)(B). Pub. L. 103-394, 8501(d)(1)(A)(ii), struck out "(12 U.S.C. 1786(r))" after "Act".

Par. (34). Pub. L. 103-394, 8501(d)(1)(B), struck out "(12 U.S.C. 1752(7))" after "Act".

Par. (35). Pub. L. 103-394, 8501(b)(1)(C), (d)(2)(C), struck out "(12 U.S.C. 1813(c)(2))" after "Act" in



subpar. (A) and substituted "paragraphs (21B)" for "paragraphs (3)" in subpar. (B).

Par. (35A). Pub. L. 103-394, 8501(a)(4), redesignated par. (56) defining "intellectual property" as (35A)
and inserted it after par. (35).

Par. (39). Pub. L. 103-394, 8§501(a)(5), redesignated par. (57) defining "mask work™ as (39) and inserted it
after par. (38). Former par. (39) redesignated (51A).

Par. (41). Pub. L. 103-394, 8106, amended par. (41) generally. Prior to amendment, par. (41) read as
follows: " 'person’ includes individual, partnership, and corporation, but does not include governmental unit,
Provided, however, That any governmental unit that acquires an asset from a person as aresult of operation of
aloan guarantee agreement, or as receiver or liquidating agent of a person, will be considered a person for
purposes of section 1102 of thistitle."

Par. (42A). Pub. L. 103-394, §208(a)(1), added par. (42A).

Par. (48). Pub. L. 103-394, §501(d)(1)(D), struck out "(15 U.S.C. 780-1)" after "Act of 1934" and "(15
U.S.C. 78c(12))" after "such Act".

Par. (49)(A)(xii). Pub. L. 103-394, 8501(d)(1)(E)(i), struck out "(15 U.S.C. 77a et seq.)" after "Act of
1933" and "(15 U.S.C. 77¢(b))" after "such Act".

Par. (49)(B). Pub. L. 103-394, 8501(b)(1)(D), (d)(1)(E)(ii), substituted "section 761" for "section 761(13)"
incl. (ii) and struck out "(15 U.S.C. 77c(b))" after "Act of 1933" in cl. (vi).

Par. (51A). Pub. L. 103-394, §8501(a)(2), redesignated par. (39) as (51A) and inserted it after par. (51).

Par. (51B). Pub. L. 103-394, §218(a), added par. (51B).

Par. (51C). Pub. L. 103-394, 8217(a), added par. (51C).

Par. (53A). Pub. L. 103-394, 8501(a)(3), (b)(1)(E), redesignated par. (54) defining "stockbroker" as (53A)
and substituted "section 741" for "section 741(2)" in subpar. (A).

Par. (53B). Pub. L. 103-394, §8501(a)(3), redesignated par. (55) defining "swap agreement" as (53B).

Par. (53C). Pub. L. 103-394, §8501(a)(3), redesignated par. (56) defining "swap participant” as (53C).

Par. (53D). Pub. L. 103-394, 8501(a)(3), (d)(1)(F), redesignated par. (57) defining "timeshare plan" as
(53D) and substituted semicolon for period at end.

Par. (54). Pub. L. 103-394, 8501(a)(3), redesignated par. (54) defining "stockbroker” as (53A).

Par. (55). Pub. L. 103-394, 8501(a)(3), redesignated par. (55) defining "swap agreement” as (53B).

Pub. L. 103-394, §215, inserted "spot foreign exchange agreement,” after "forward foreign exchange
agreement,”.

Par. (56). Pub. L. 103-394, §501(a)(3), redesignated par. (56) defining "swap participant” as (53C).

Pub. L. 103-394, §8501(a)(4), redesignated par. (56) defining "intellectual property” as (35A) and inserted it
after par. (35).

Par. (56A). Pub. L. 103-394, §208(a)(2), added par. (56A) and inserted it after par. defining "swap
participant".

Par. (57). Pub. L. 103-394, §501(a)(3), redesignated par. (57) defining "timeshare plan” as (53D).

Pub. L. 103-394, 8501(a)(5), redesignated par. (57) defining "mask work" as (39) and inserted it after par.
(38).

1992—Par. (21A). Pub. L. 102-486 added par. (21A).

1990—~Par. (3). Pub. L. 101647, §2522(€)(4), added par. (3). Former par. (3) redesignated (4).

Pars. (4) to (23). Pub. L. 101-647, §2522(€)(3), redesignated pars. (3) to (22) as (4) to (23), respectively.
Former par. (23) redesignated (24).

Par. (24). Pub. L. 101-647, 82522(e)(3), redesignated par. (23) as (24). Former par. (24) redesignated (25).

Pub. L. 101-311, 8201(1), inserted "as defined in section 761(8) of thistitle, or any similar good, article,
service, right, or interest which is presently or in the future becomes the subject of dealing in the forward
contract trade," after "transfer of commodity,” and ", including, but not limited to, a repurchase transaction,
reverse repurchase transaction, consignment, lease, swap, hedge transaction, deposit, loan, option, allocated
transaction, unallocated transaction, or any combination thereof or option thereon" after "entered into".

Par. (25). Pub. L. 101647, 82522(e)(3), redesignated par. (24) as (25). Former par. (25) redesignated (26).

Pub. L. 101-311, §201(2), substituted "a commodity, as defined in section 761(8) of thistitle, or any similar
good, article, service, right, or interest which is presently or in the future becomes the subject of dealing in the
forward contract trade" for "commaodities’.

Pars. (26) to (32). Pub. L. 101-647, §2522(€)(3), redesignated pars. (25) to (31) as (26) to (32),
respectively. Former par. (32) redesignated (36).

Par. (33). Pub. L. 101-647, 82522(e)(2), added par. (33). Former par. (33) redesignated (37).

Par. (34). Pub. L. 101647, 82522(e)(2), added par. (34). Former par. (34) redesignated (38).

Pub. L. 101-311, §201(4), added par. (34). Former par. (34) redesignated (36).

Par. (35). Pub. L. 101647, §2522(€e)(2), added par. (35). Former par. (35) redesignated (39).



Pub. L. 101-311, §201(4), added par. (35). Former par. (35) redesignated (37).

Par. (36). Pub. L. 101647, §2522(€e)(1), redesignated par. (32) as (36). Former par. (36) redesignated (40).

Pub. L. 101311, §201(3), redesignated par. (34) as (36). Former par. (36) redesignated (38).

Pars. (37) to (48). Pub. L. 101-647, §2522(€)(1), redesignated pars. (33) to (44) as (37) to (48),
respectively. Former pars. (45) to (48) redesignated (49) to (52), respectively.

Pub. L. 101-311, §201(3), redesignated pars. (35) to (46) as (37) to (48), respectively. Former pars. (47)
and (48) redesignated (49) and (50), respectively.

Pars. (49), (50). Pub. L. 101-647, 82522(€)(1), redesignated pars. (45) and (46) as (49) and (50),
respectively. Former pars. (49) and (50) redesignated (53) and (54) defining "stockbroker", respectively.

Pub. L. 101-311, §201(3), redesignated pars. (47) and (48) as (49) and (50), respectively. Former pars. (49)
and (50) redesignated (51) and (52), respectively.

Pub. L. 101-311, §101(2), added pars. (49) and (50). Former pars. (49) and (50) redesignated (51) and (52),
respectively.

Par. (51). Pub. L. 101647, 82522(e)(1), redesignated par. (47) as (51). Former par. (51) redesignated (55)
defining "swap agreement".

Pub. L. 101-311, §201(3), redesignated par. (49) as (51). Former par. (51) redesignated (53).

Pub. L. 101-311, 8101(1), redesignated par. (49) as (51). Former par. (51) redesignated (53).

Par. (52). Pub. L. 101-647, 82522(€e)(1), redesignated par. (48) as (52). Former par. (52) redesignated (56)
defining "swap participant”.

Pub. L. 101-311, §201(3), redesignated par. (50) as (52). Former par. (52) redesignated (54) defining
"transfer”.

Pub. L. 101-311, 8101(1), redesignated par. (50) as (52). Former par. (52) redesignated (54).

Par. (53). Pub. L. 101647, §2522(€e)(1), redesignated par. (49) as (53). Former par. (53) redesignated (57)
defining "timeshare plan".

Pub. L. 101-311, §201(3), redesignated par. (51) as (53). Former par. (53) redesignated (55) defining
"United States’.

Pub. L. 101-311, 8101(1), redesignated par. (51) as (53). Former par. (53) redesignated (55).

Par. (54). Pub. L. 101647, 82522(e)(1), redesignated par. (50) as (54) defining "stockbroker".

Pub. L. 101-311, §201(3), redesignated par. (52) as (54) defining "transfer". Former par. (54) redesignated
(56) defining "intellectual property”.

Pub. L. 101311, 8§101(1), redesignated par. (52) as (54).

Par. (55). Pub. L. 101647, 82522(€e)(1), redesignated par. (51) as (55) defining "swap agreement”.

Pub. L. 101-311, §201(3), redesignated par. (53) as (55) defining "United States'. Former par. (55)
redesignated (57) defining "mask work".

Pub. L. 101311, 8101(1), redesignated par. (53) as (55).

Par. (56). Pub. L. 101-647, §2522(e)(1), redesignated par. (52) as (56) defining "swap participant".

Pub. L. 101-311, 8201(3), redesignated par. (54) as (56) defining "intellectual property"”.

Par. (57). Pub. L. 101647, 82522(e)(1), redesignated par. (53) as (57) defining "timeshare plan".

Pub. L. 101-311, §201(3), redesignated par. (55) as (57) defining "mask work".

1988—~Par. (31). Pub. L. 100-597 inserted "and a municipality" after "partnership" in subpar. (A) and
added subpar. (C).

Pars. (52), (53). Pub. L. 100-506 added pars. (52) and (53).

1986—Par. (14). Pub. L. 99-554, §201(1), substituted "governmental unit, and United States trustee” for
"and governmental unit".

Pars. (17), (18). Pub. L. 99-554, §251(2), (3), added pars. (17) and (18) and redesignated former pars. (17)
and (18) as (19) and (20), respectively.

Par. (19). Pub. L. 99-554, §251(1), (2), redesignated former par. (17) as (19) and inserted " (except when
such term appears in the term ‘family farmer')". Former par. (19) redesignated (21).

Pars. (20) to (25). Pub. L. 99-554, 8§251(2), redesignated former pars. (18) to (23) as (20) to (25),
respectively. Former pars. (24) and (25) redesignated (26) and (27), respectively.

Par. (26). Pub. L. 99-554, §201(2), inserted "(but not a United States trustee while serving as atrusteein a
case under thistitle)".

Pub. L. 99-554, §251(2), redesignated former par. (24) as (26). Former par. (26) redesignated (28).

Pars. (27) to (42). Pub. L. 99-554, 8§251(2), redesignated former pars. (25) to (40) as (27) to (42),
respectively. Former pars. (41) and (42) redesignated (43) and (44), respectively.

Par. (43). Pub. L. 99-554, §251(2), redesignated former par. (41) as (43). Former par. (43) redesignated
(45).

Par. (43)(A)(xv). Pub. L. 99-554, 8§283(a)(1), substituted "security" for "secuity".



Pars. (44) to (50). Pub. L. 99-554, 8251(2), redesignated former pars. (42) to (48) as (44) to (50),
respectively. Former par. (49) redesignated (51).

Par. (51). Pub. L. 99-554, §283(a)(2), substituted a period for the semicolon at the end thereof.

Pub. L. 99-554, §251(2), redesignated former par. (49) as (51).

1984—FPar. (2)(D). Pub. L. 98-353, 8421(a), struck out "or all" after "business'.

Par. (8)(B). Pub. L. 98-353, 8421(b), substituted a semicolon for the colon at end of subpar. (B).

Par. (9)(B). Pub. L. 98-353, 8421(c), inserted reference to section 343(d).

Par. (14). Pub. L. 98-353, §421(d), inserted "and" after "trust,"”.

Pars. (19) to (21). Pub. L. 98-353, 8421(j)(3), (4), added par. (19) and redesignated former pars. (19), (20),
and (21) as (20), (21), and (24), respectively.

Pars. (22), (23). Pub. L. 98-353, 8421(j)(2), (5), added pars. (22) and (23) and redesignated former pars.
(22) and (23) as (25) and (26), respectively.

Pars. (24) to (26). Pub. L. 98-353, 8421(j)(2), redesignated former pars. (21) to (23) as (24) to (26),
respectively. Former pars. (24) to (26) redesignated (27) to (29), respectively.

Par. (27). Pub. L. 98-353, 8421(e), (j)(2), redesignated former par. (24) as (27) and substituted
"stockbroker" for "stock broker". Former par. (27) redesignated (30).

Par. (28). Pub. L. 98-353, 8421(j)(2), redesignated former par. (25) as (28). Former par. (28) redesignated
(32).

Par. (29). Pub. L. 98-353, 8421(f), (j)(2), redesignated former par. (26) as (29) and, in subpar. (B)(ii),
substituted "nonpartnership” and "(A)" for "separate” and " (A)(ii)", respectively, wherever appearing. Former
par. (29) redesignated (32).

Pars. (30) to (32). Pub. L. 98-353, 8421(j)(2), redesignated former pars. (27) to (29) as (30) to (32),
respectively. Former pars. (30) to (32) redesignated (33) to (35), respectively.

Par. (33). Pub. L. 98-353, 8421(q), (j)(2), redesignated former par. (30) as (33) and amended definition of
"person” generally, thereby inserting proviso relating to consideration of certain governmental units as persons
for purposes of section 1102 of thistitle. Former par. (33) redesignated (36).

Par. (34). Pub. L. 98-353, 8421(j)(2), redesignated former par. (31) as (34). Former par. (34) redesignated
(37).

Pars. (35), (36). Pub. L. 98-353, §421(j)(2), redesignated former pars. (32) and (33) as (35) and (36),
respectively. Former pars. (35) and (36), as added by Pub. L. 98-353, §391(2), redesignated (38) and (39),
respectively.

Pub. L. 98-353, §391, added pars. (35) and (36), and redesignated former pars. (35) and (36) as (37) and
(38) which were again redesignated as (40) and (41), respectively.

Par. (37). Pub. L. 98-353, 8421(j)(2), redesignated former par. (34) as (37). Former par. (37) redesignated
successively as (39) and again as (42).

Par. (38). Pub. L. 98-353, 88391(2), 421(j)(2), added par. (35) and redesignated such par. (35) as (38).
Former par. (38) redesignated successively as (40) and again as (43).

Par. (39). Pub. L. 98-353, 88391(2), 421(j)(2), added par. (36) and redesignated such par. (36) as (39).
Former par. (39) redesignated successively as (41) and again as (45).

Par. (40). Pub. L. 98-353, 88391(1), 421(j)(2), redesignated successively former par. (35) as (37) and again
as (40). Former par. (40) redesignated successively as (42) and again as (46).

Par. (41). Pub. L. 98-353, §8391(1), 401(1), 421(h), (j)(2), redesignated successively former par. (36) as
(38) and again as (41), and, in subpar. (B)(vi), substituted "certificate of akind specified in subparagraph
(A)(xii)" for "certificate specified in clause (xii) of subparagraph (A)" and substituted "required to be the
subject of aregistration statement” for "the subject of such registration statement”. Former par. (41)
redesignated successively as (43), again as (44), and again as (48).

Par. (42). Pub. L. 98-353, 88391(1), 421(j)(2), redesignated successively former par. (37) as (39) and again

as (42).
Par. (43). Pub. L. 98-353, 88391(1), 421(j)(2), redesignated successively former par. (38) as (40) and again
as (43).

Pub. L. 98-353, 8401, redesignated former par. (43), originally par. (41), as (44), and added another par.
(43) which was redesignated (47).

Par. (44). Pub. L. 98-353, 8421(j)(6), added par. (44). Former par. (44) originally was par. (41) and was
redesignated successively as (43), again as (44), and again as (48).

Pars. (45), (46). Pub. L. 98-353, 88391(1), 421(j)(1), redesignated successively former pars. (39) and (40)
as (41) and (42), and again as (45) and (46), respectively.

Par. (47). Pub. L. 98-353, 88401(2), 421(j)(1), added par. (43) and redesignated such par. (43) as (47).

Par. (48). Pub. L. 98-353, §8391(1), 401(1), 421(i), (j)(1), redesignated successively former par. (41) as



(43), again as (44), and again as (48), and substituted "and foreclosure of the debtor's equity of redemption;
and" for the period at the end.

Par. (49). Pub. L. 98-353, 8421(j)(7), added par. (49).

1982—Par. (35). Pub. L. 97-222, §1(8)(2), added par. (35). Former par. (35) redesignated (36).

Par. (36). Pub. L. 97-222, 81(a)(1), (b), (c), redesignated par. (35) as (36) and substituted "is required to be
the subject of aregistration statement” for "is the subject of aregistration statement” in subpar. (A)(xii) and
substituted "forward contract” for "forward commaodity contract”" in subpar. (B)(iii). Former par. (36)
redesignated (37).

Pars. (37) to (39). Pub. L. 97-222, 81(a)(1), redesignated pars. (36) to (38) as (37) to (39), respectively.
Former par. (39) redesignated (40).

Pars. (40), (41). Pub. L. 97-222, 81(a)(1), (d), redesignated former par. (39) as (40) and restructured its
provisions by dividing the former introductory provisions into subpars. (A) and (B) and by redesignating
former subpars. (A) and (B) ascls. (i) and (ii), respectively, of subpar. (B). Former par. (40) redesignated (41).

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2020 AMENDMENT

Pub. L. 116-136, div. A, title 1, 81113(b)(1)(D)(i), Mar. 27, 2020, 134 Stat. 312, provided that: "The
amendments made by subparagraphs (A) and (B) [amending this section and section 1325 of thistitle] shall
apply to any case commenced before, on, or after the date of enactment of this Act [Mar. 27, 2020]."

Pub. L. 116-136, div. A, title 1, 81113(b)(2)(B), Mar. 27, 2020, 134 Stat. 312, as amended by Pub. L.
117-5, 82(a)(2), Mar. 27, 2021, 135 Stat. 249, provided that: "The amendments made by subparagraph (A)
[amending this section and sections 1325 and 1329 of thistitle] shall take effect on the date that is 2 years
after the date of enactment of this Act [Mar. 27, 2020]."

EFFECTIVE DATE OF 2019 AMENDMENT

Pub. L. 116-54, 85, Aug. 23, 2019, 133 Stat. 1087, provided that: "This Act [see Short Title of 2019
Amendment note set out under this section] and the amendments made by this Act shall take effect 180 days
after the date of enactment of this Act [Aug. 23, 2019]."

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-390, 87, Dec. 12, 2006, 120 Stat. 2700, provided that: "The amendments made by this Act [see
Short Title of 2006 Amendment note set out under this section] shall not apply to any cases commenced under
title 11, United States Code, or appointments made under any Federal or State law, before the date of the
enactment of this Act [Dec. 12, 2006]."

EFFECTIVE DATE OF 2005 AMENDMENT

Pub. L. 109-8, title XV, 81501, Apr. 20, 2005, 119 Stat. 216, provided that:

"(a) EFFECTIVE DATE.—EXxcept as otherwise provided in this Act, this Act [see Tables for classification]
and the amendments made by this Act shall take effect 180 days after the date of enactment of this Act [Apr.
20, 2005].

"(b) APPLICATION OF AMENDMENTS.—

"(1) IN GENERAL.—EXxcept as otherwise provided in this Act and paragraph (2), the amendments
made by this Act shall not apply with respect to cases commenced under title 11, United States Code,
before the effective date of this Act.

"(2) CERTAIN LIMITATIONS APPLICABLE TO DEBTORS.—The amendments made by sections
308, 322, and 330 [amending sections 104, 522, 727, 1141, 1228, and 1328 of thistitle] shall apply with
respect to cases commenced under title 11, United States Code, on or after the date of the enactment of this
Act [Apr. 20, 2005]."

EFFECTIVE DATE OF 1994 AMENDMENT

Pub. L. 103-394, title V11, 8702, Oct. 22, 1994, 108 Stat. 4150, provided that:

"(a) EFFECTIVE DATE.—Except as provided in subsection (b), this Act [see Tables for classification]
shall take effect on the date of the enactment of this Act [Oct. 22, 1994].

"(b) APPLICATION OF AMENDMENTS.—(1) Except as provided in paragraph (2), the amendments
made by this Act shall not apply with respect to cases commenced under title 11 of the United States Code
before the date of the enactment of this Act.

"(2)(A) Paragraph (1) shall not apply with respect to the amendment made by section 111 [amending



section 524 of thistitle].

"(B) The amendments made by sections 113 and 117 [amending sections 106 and 330 of thistitle] shall
apply with respect to cases commenced under title 11 of the United States Code before, on, and after the date
of the enactment of this Act.

"(C) Section 1110 of title 11, United States Code, as amended by section 201 of this Act, shall apply with
respect to any lease, as defined in such section 1110(c) as so amended, entered into in connection with a
settlement of any proceeding in any case pending under title 11 of the United States Code on the date of the
enactment of this Act.

"(D) The amendments made by section 305 [amending sections 1123, 1222, and 1322 of thistitle] shall
apply only to agreements entered into after the date of enactment of this Act.”

EFFECTIVE DATE OF 1992 AMENDMENT

Pub. L. 102486, title XXX, 83017(c), Oct. 24, 1992, 106 Stat. 3131, provided that:

"(1) Except as provided in paragraph (2), the amendments made by this section [amending this section and
section 541 of thistitle] shall take effect on the date of the enactment of this Act [Oct. 24, 1992].

"(2) The amendments made by this section shall not apply with respect to cases commenced under title 11
of the United States Code before the date of the enactment of this Act.”

EFFECTIVE DATE OF 1988 AMENDMENT

Pub. L. 100597, 812, Nov. 3, 1988, 102 Stat. 3030, provided that:

"(a) EFFECTIVE DATE.—EXxcept as provided in subsection (b), this Act and the amendments made by this
Act [enacting sections 927 to 929 of thistitle, amending this section and sections 109, 901, 902, 922, 926, and
943 of thistitle, and renumbering section 927 of thistitle as 930] shall take effect on the date of the enactment
of this Act [Nov. 3, 1988].

"(b) APPLICATION OF AMENDMENTS.—The amendments made by this Act shall not apply with
respect to cases commenced under title 11 of the United States Code before the date of the enactment of this
Act [Nov. 3, 1988]."

Pub. L. 100-506, 82, Oct. 18, 1988, 102 Stat. 2539, provided that:

"(a) EFFECTIVE DATE.—EXxcept as provided in subsection (b), this Act and the amendments made by this
Act [amending this section and section 365 of thistitle] shall take effect on the date of the enactment of this
Act [Oct. 18, 1988].

"(b) APPLICATION OF AMENDMENTS.—The amendments made by this Act shall not apply with
respect to any case commenced under title 11 of the United States Code before the date of the enactment of
this Act [Oct. 18, 1988]."

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by section 201 of Pub. L. 99-554 dependent upon the
judicial district involved, see section 302(d), (e) of Pub. L. 99-554, set out as a note under section 581 of Title
28, Judiciary and Judicial Procedure.

Amendment by section 251 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to
cases commenced under thistitle before that date, see section 302(a), (¢)(1) of Pub. L. 99-554.

Amendment by section 283 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, see section 302(a) of
Pub. L. 99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Pub. L. 98-353, title 111, 8552, formerly 8553, July 10, 1984, 98 Stat. 392, as renumbered by Pub. L.
98-531, §1(2), Oct. 19, 1984, 98 Stat. 2704, provided that:

"(a) Except as otherwise provided in this section the amendments made by this title [see Tables for
classification] shall become effective to cases filed 90 days after the date of enactment of this Act [July 10,
1984].

"(b) The amendments made by section 426(b) [amending section 303 of thistitle] shall become effective
upon the date of enactment of this Act.

"(c) The amendments made by subtitle J[enacting section 1113 of thistitle], shall become effective as
provided in section 541(c) [set out as an Effective Date note under section 1113 of thistitle]."

SHORT TITLE OF 2021 AMENDMENT

Pub. L. 117-5, 81, Mar. 27, 2021, 135 Stat. 249, provided that: "This Act [amending section 1329 of this
title and provisions set out as notes under this section and sections 1182 and 1329 of thistitle] may be cited as
the 'COVID-19 Bankruptcy Relief Extension Act of 2021"."



SHORT TITLE OF 2019 AMENDMENT

Pub. L. 116-54, 81, Aug. 23, 2019, 133 Stat. 1079, provided that: "This Act [enacting subchapter V of
chapter 11 of thistitle, amending this section, sections 103, 322, 326, 347, 363, 364, 523, 524, 547, 557, 1102,
and 1146 of thistitle, and sections 586, 589b, 1409, and 1930 of Title 28, Judiciary and Judicial Procedure,
and enacting provisions set out as a note under this section] may be cited as the 'Small Business
Reorganization Act of 2019'."

Pub. L. 116-53, 81, Aug. 23, 2019, 133 Stat. 1078, provided that: "This Act [amending provisions set out as
a note under section 707 of thistitle] may be cited as the 'National Guard and Reservists Debt Relief
Extension Act of 2019'."

Pub. L. 116-52, 81, Aug. 23, 2019, 133 Stat. 1076, provided that: "This Act [amending this section] may be
cited as the 'Honoring American Veteransin Extreme Need Act of 2019 or the' HAVEN Act'."

Pub. L. 116-51, 81, Aug. 23, 2019, 133 Stat. 1075, provided that: "This Act [amending this section] may be
cited asthe 'Family Farmer Relief Act of 2019'."

SHORT TITLE OF 2015 AMENDMENT

Pub. L. 114-107, 81, Dec. 18, 2015, 129 Stat. 2223, provided that: "This Act [amending provisions set out
as a note under section 707 of thistitle] may be cited as the 'National Guard and Reservist Debt Relief
Extension Act of 2015'."

SHORT TITLE OF 2011 AMENDMENT

Pub. L. 112-64, 81, Dec. 13, 2011, 125 Stat. 766, provided that: "This Act [amending provisions set out as
anote under section 707 of thistitle] may be cited as the 'National Guard and Reservist Debt Relief Extension
Act of 2011'."

SHORT TITLE OF 2010 AMENDMENT

Pub. L. 111-327, 81, Dec. 22, 2010, 124 Stat. 3557, provided that: "This Act [amending this section,
sections 103, 105 to 107, 109 to 111, 303, 308, 348, 362, 363, 505, 507, 521 to 524, 526, 527, 541, 554, 704,
707,723, 724, 726, 901, 1104, 1106, 1111, 1112, 1127, 1129, 1141, 1145, 1202, 1302, 1304, 1307, 1308,
1322, 1325, 1511, 1519, 1521, and 1529 of thistitle, section 157 of Title 18, Crimes and Criminal Procedure,
sections 158, 159, and 586 of Title 28, Judiciary and Judicial Procedure, and provisions set out as a hote under
section 507 of thistitle] may be cited as the 'Bankruptcy Technical Corrections Act of 2010'."

SHORT TITLE OF 2009 AMENDMENT

Pub. L. 111-16, 81, May 7, 2009, 123 Stat. 1607, provided that: "This Act [amending sections 109, 322,
332, 342, 521, 704, 749, and 764 of thistitle, sections 983, 1514, 1963, 2252A, 2339B, 3060, 3432, 3509, and
3771 of Title 18, Crimes and Criminal Procedure, section 7 of the Classified Information Procedures Act set
out in the Appendix to Title 18, section 853 of Title 21, Food and Drugs, and sections 636, 1453, and 2107 of
Title 28, Judiciary and Judicial Procedure, and enacting provisions set out as a hote under section 109 of this
title] may be cited as the 'Statutory Time-Periods Technical Amendments Act of 2009'."

SHORT TITLE OF 2008 AMENDMENT

Pub. L. 110438, §1, Oct. 20, 2008, 122 Stat. 5000, provided that: "This Act [amending section 707 of this
title and enacting provisions set out as a note under section 707 of thistitle] may be cited as the 'National
Guard and Reservists Debt Relief Act of 2008'."

SHORT TITLE OF 2006 AMENDMENT

Pub. L. 109439, §1, Dec. 20, 2006, 120 Stat. 3285, provided that: "This Act [amending section 1325 of
thistitle] may be cited as the 'Religious Liberty and Charitable Donation Clarification Act of 2006'."

Pub. L. 109-390, 81, Dec. 12, 2006, 120 Stat. 2692, provided that: "This Act [amending this section,
sections 362, 546, and 741 of thistitle, sections 1787, 1821, 4403, and 4404 of Title 12, Banks and Banking,
and section 78eee of Title 15, Commerce and Trade, and enacting provisions set out as notes under this

1

section] may be cited as the 'Financial Netting Improvements Act of 2006'.

SHORT TITLE OF 2005 AMENDMENT
Pub. L. 109-8, 81(a), Apr. 20, 2005, 119 Stat. 23, provided that: "This Act [see Tables for classification]
may be cited as the 'Bankruptcy Abuse Prevention and Consumer Protection Act of 2005'."
Pub. L. 109-8, title 11, 8332(a), Apr. 20, 2005, 119 Stat. 103, provided that: "This section [amending
section 303 of thistitle and section 157 of Title 18, Crimes and Criminal Procedure] may be cited as the
'Involuntary Bankruptcy Improvement Act of 2005'."



SHORT TITLE OF 2004 AMENDMENT

Pub. L. 108-369, 81, Oct. 25, 2004, 118 Stat. 1749, provided that: "This Act [amending sections 1201 to
1208 and 1221 to 1231 of thistitle and enacting and amending provisions set out as notes under section 1201
of thistitle] may be cited as the 'Family Farmer Bankruptcy Relief Act of 2004'."

SHORT TITLE OF 2003 AMENDMENT

Pub. L. 108-73, 81, Aug. 15, 2003, 117 Stat. 891, provided that: "This Act [amending sections 1201 to
1208 and 1221 to 1231 of thistitle and enacting and amending provisions set out as notes under section 1201
of thistitle] may be cited as the 'Family Farmer Bankruptcy Relief Act of 2003'."

SHORT TITLE OF 2002 AMENDMENT

Pub. L. 107-377, 81, Dec. 19, 2002, 116 Stat. 3115, provided that: "This Act [amending sections 1201 to
1208 and 1221 to 1231 of thistitle, and enacting and amending provisions set out as notes under section 1201
of thistitle] may be cited as the 'Protection of Family Farmers Act of 2002'."

SHORT TITLE OF 1998 AMENDMENT

Pub. L. 105183, 81, June 19, 1998, 112 Stat. 517, provided that: "This Act [amending sections 544, 546,
548, 707, and 1325 of thistitle and enacting provisions set out as notes under section 544 of thistitle] may be
cited as the 'Religious Liberty and Charitable Donation Protection Act of 1998'."

SHORT TITLE OF 1994 AMENDMENT
Pub. L. 103-394, §1(a), Oct. 22, 1994, 108 Stat. 4106, provided that: "This Act [see Tables for

classification] may be cited as the 'Bankruptcy Reform Act of 1994'.

SHORT TITLE OF 1990 AMENDMENT

Pub. L. 101-581, 81, Nov. 15, 1990, 104 Stat. 2865, and Pub. L. 101-647, title XX X1, §3101, Nov. 29,
1990, 104 Stat. 4916, provided respectively that such Act and such title [amending sections 523 and 1328 of
thistitle and enacting provisions set out as a note under section 523 of thistitle] may be cited as the "Criminal
Victims Protection Act of 1990".

SHORT TITLE OF 1988 AMENDMENT

Pub. L. 100-334, &1, June 16, 1988, 102 Stat. 610, provided that: "This Act [enacting section 1114 of this
title, amending section 1129 of thistitle, enacting provisions set out as a note under section 1114 of thistitle,
and amending and repealing provisions set out as notes under section 1106 of thistitle] may be cited as the
'Retiree Benefits Bankruptcy Protection Act of 1988'."

SHORT TITLE OF 1984 AMENDMENT

Pub. L. 98-353, title 111, 8361, July 10, 1984, 98 Stat. 361, provided that: "This subtitle [subtitle C
(88361-363) of title 111 of Pub. L. 98-353, amending sections 362, 365, and 541 of thistitle] may be cited as
the 'Leasehold Management Bankruptcy Amendments Act of 1983'."

SAVINGS PROVISION

Pub. L. 109-8, title IX, §912, as added Pub. L. 109-390, §5(d), Dec. 12, 2006, 120 Stat. 2698, provided
that: "The meanings of terms used in thistitle [see Tables for classification] are applicable for the purposes of
thistitle only, and shall not be construed or applied so asto challenge or affect the characterization, definition,
or treatment of any similar terms under any other statute, regulation, or rule, including the
Gramm-Leach-Bliley Act [Pub. L. 106-102, see Short Title of 1999 Amendment note set out under section
1811 of Title 12, Banks and Banking], the Legal Certainty for Bank Products Act of 2000 [7 U.S.C. 27 to
27f], the securities laws (as such term is defined in section 3(a)(47) of the Securities Exchange Act of 1934
[15 U.S.C. 78c(a)(47)]), and the Commodity Exchange Act [7 U.S.C. 1 et seq.].”

SEPARABILITY

Pub. L. 103-394, title V11, 8701, Oct. 22, 1994, 108 Stat. 4150, provided that: "If any provision of this Act
[see Tablesfor classification] or amendment made by this Act or the application of such provision or
amendment to any person or circumstance is held to be unconstitutional, the remaining provisions of and
amendments made by this Act and the application of such other provisions and amendments to any person or
circumstance shall not be affected thereby."

Pub. L. 98-353, title |11, 8551, July 10, 1984, 98 Stat. 391, provided that: "If any provision of thistitle [title
I11 (88301-553) of Pub. L. 98-353, see Tables for classification] or any amendment made by thistitle, or the
application thereof to any person or circumstance is held invalid, the provisions of every other part, and their



application shall not be affected thereby."

CONSTRUCTION

Pub. L. 109-8, title X, 81007(€), Apr. 20, 2005, 119 Stat. 188, provided that: "Nothing in this section
[amending this section and sections 109, 1203, and 1206 of thistitle] shall change, affect, or amend the
Fishery Conservation and Management Act of 1976 (16 U.S.C. 1801 et seq.).”

Pub. L. 109-8, title X1, 81101(c), Apr. 20, 2005, 119 Stat. 189, provided that: "The amendments made by
subsection (a) of this section [amending this section] shall not affect the interpretation of section 109(b) of
title 11, United States Code."

NONLIMITATION OF INFORMATION

Pub. L. 109-8, title |, §102(e), Apr. 20, 2005, 119 Stat. 33, provided that: "Nothing in thistitle [see Tables
for classification] shall limit the ability of acreditor to provide information to ajudge (except for information
communicated ex parte, unless otherwise permitted by applicable law), United States trustee (or bankruptcy
administrator, if any), or trustee."

JUDICIAL EDUCATION

Pub. L. 109-8, title X11, 81226, Apr. 20, 2005, 119 Stat. 199, provided that: "The Director of the Federal
Judicial Center, in consultation with the Director of the Executive Office for United States Trustees, shall
develop materials and conduct such training as may be useful to courtsin implementing this Act [see Short
Title of 2005 Amendment note above] and the amendments made by this Act, including the requirements
relating to the means test under section 707(b), and reaffirmation agreements under section 524, of title 11 of
the United States Code, as amended by this Act."

COURT RULESAND JUDICIAL DOCUMENTS

ADJUSTMENT OF DOLLAR AMOUNTS

The dollar amounts specified in this section were adjusted by notices of the Judicial Conference of the
United States pursuant to section 104 of thistitle asfollows:

By notice dated Feb. 5, 2019, 84 F.R. 3488, effective Apr. 1, 2019, in par. (3), dollar amount "192,450" was
adjusted to "204,425"; in par. (18), dollar amount "4,153,150" was adjusted to "4,411,400" each time it
appeared; in par. (19A), dollar amount "1,924,550" was adjusted to "2,044,225" each time it appeared; and, in
par. (51D), dollar amount "2,566,050" was adjusted to "2,725,625" each time it appeared. See notice of the
Judicial Conference of the United States set out as a note under section 104 of thistitle.

By notice dated Feb. 16, 2016, 81 F.R. 8748, effective Apr. 1, 2016, in par. (3), dollar amount "186,825"
was adjusted to "192,450"; in par. (18), dollar amount "4,031,575" was adjusted to "4,153,150" each time it
appeared; in par. (19A), dollar amount "1,868,200" was adjusted to "1,924,550" each time it appeared; and, in
par. (51D), dollar amount "2,490,925" was adjusted to "2,566,050" each time it appeared.

By notice dated Feb. 12, 2013, 78 F.R. 12089, effective Apr. 1, 2013, in par. (3), dollar amount "175,750"
was adjusted to "186,825"; in par. (18), dollar amount "3,792,650" was adjusted to "4,031,575" each time it
appeared; in par. (19A), dollar amount "1,757,475" was adjusted to "1,868,200" each time it appeared; and, in
par. (51D), dollar amount "2,343,300" was adjusted to "2,490,925" each time it appeared.

By notice dated Feb. 19, 2010, 75 F.R. 8747, effective Apr. 1, 2010, in par. (3), dollar amount "164,250"
was adjusted to "175,750"; in par. (18)(A), (B)(ii), dollar amount "3,544,525" was adjusted to "3,792,650"
each time it appeared; in par. (19A)(A)(i), (B)(ii)(I1), dollar amount "1,642,500" was adjusted to "1,757,475"
each time it appeared; and, in par. (51D)(A), (B), dollar amount "2,190,000" was adjusted to "2,343,300" each
time it appeared.

By notice dated Feb. 7, 2007, 72 F.R. 7082, effective Apr. 1, 2007, in par. (3), dollar amount "150,000" was
adjusted to "164,250"; in par. (18), dollar amount "3,237,000" was adjusted to "3,544,525" each time it
appeared; in par. (19A), dollar amount "1,500,000" was adjusted to "1,642,500" each time it appeared; and, in
par. (51D), dollar amount "2,000,000" was adjusted to "2,190,000" each time it appeared. In par. (18), Pub. L.
116-51 subsequently substituted "10,000,000" for "3,237,000" both places it appeared, see 2019 Amendment
note above.

1gee Adjustment of Dollar Amounts notes bel ow.

2 35 in original. Probably should be followed by a comma.




3 Spin original. Probably should be "or". See 2010 Amendment note below.,

4 pinoriginal.

8102. Rules of construction

In thistitle—
(1) "after notice and a hearing”, or asimilar phrase—
(A) means after such notice asis appropriate in the particular circumstances, and such
opportunity for a hearing asis appropriate in the particular circumstances; but
(B) authorizes an act without an actual hearing if such notice is given properly and if—
(i) such ahearing is not requested timely by a party in interest; or
(i) thereisinsufficient time for a hearing to be commenced before such act must be done,
and the court authorizes such act;

(2) "claim against the debtor" includes claim against property of the debtor;

(3) "includes" and "including” are not limiting;

(4) "may not" is prohibitive, and not permissive;

(5) "or" isnot exclusive;

(6) "order for relief" means entry of an order for relief;

(7) the singular includes the plurdl;

(8) adefinition, contained in a section of thistitle that refersto another section of thistitle, does
not, for the purpose of such reference, affect the meaning of aterm used in such other section; and

(9) "United States trustee” includes a designee of the United States trustee.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2554; Pub. L. 98-353, title 111, 8422, July 10, 1984, 98 Stat.
369; Pub. L. 99-554, title 1, §202, Oct. 27, 1986, 100 Stat. 3097.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 102 specifies various rules of construction but is not exclusive. Other rules of construction that are
not set out in title 11 are nevertheless intended to be followed in construing the bankruptcy code. For example,
the phrase "on request of a party in interest" or asimilar phrase, is used in connection with an action that the
court may take in various sections of the Code. The phraseisintended to restrict the court from acting sua
sponte. Rules of bankruptcy procedure or court decisions will determine who is a party in interest for the
particular purposes of the provision in question, but the court will not be permitted to act on its own.

Although "property" is not construed in this section, it is used consistently throughout the code in its
broadest sense, including cash, all interestsin property, such asliens, and every kind of consideration
including promisesto act or forbear to act asin section 548(d).

Section 102(1) expands on arule of construction contained in H.R. 8200 as passed by the House and in the
Senate amendment. The phrase "after notice and a hearing”, or asimilar phrase, isintended to be construed
according to the particular proceeding to mean after such notice as is appropriate in the particular
circumstances, and such opportunity, if any, for ahearing asis appropriate in the particular circumstances. If a
provision of title 11 authorizes an act to be taken "after notice and a hearing" this means that if appropriate
notice is given and no party to whom such notice is sent timely requests a hearing, then the act sought to be
taken may be taken without an actual hearing.

In very limited emergency circumstances, there will be insufficient time for a hearing to be commenced
before an action must be taken. The action sought to be taken may be taken if authorized by the court at an ex
parte hearing of which arecord is made in open court. A full hearing after the fact will be available in such an
instance.

In some circumstances, such as under section 1128, the hill requires a hearing and the court may act only
after ahearing is held. In those circumstances the judge will receive evidence before ruling. In other
circumstances, the court may take action "after notice and a hearing,” if no party in interest requests a hearing.
In that event a court order authorizing the action to be taken is not necessary as the ultimate action taken by
the court implies such an authorization.



Section 102(8) is new. It contains arule of construction indicating that a definition contained in a section in
title 11 that refers to another section of title 11 does not, for the purposes of such reference, take the meaning
of aterm used in the other section. For example, section 522(a)(2) defines "value" for the purposes of section
522. Section 548(d)(2) defines "value" for purposes of section 548. When section 548 isincorporated by
reference in section 522, this rule of construction makes clear that the definition of "value" in section 548
governs its meaning in section 522 notwithstanding a different definition of "value" in section 522(a)(2).

SENATE REPORT NO. 95-989

Section 102 provides seven rules of construction. Some are derived from current law; others are derived
from 1 U.S.C. 1; afew are new. They apply generally throughout proposed title 11. These are terms that are
not appropriate for definition, but that require an explanation.

Paragraph (1) defines the concept of "after notice and a hearing." The concept is central to the bill and to
the separation of the administrative and judicial functions of bankruptcy judges. The phrase means after such
notice asis appropriate in the particular circumstances (to be prescribed by either the Rules of Bankruptcy
Procedure or by the court in individual circumstances that the Rules do not cover. In many cases, the Rules
will provide for combined notice of several proceedings), and such opportunity for a hearing asis appropriate
in the particular circumstances. Thus, a hearing will not be necessary in every instance. If there is no objection
to the proposed action, the action may go ahead without court action. Thisis a significant change from present
law, which requires the affirmative approval of the bankruptcy judge for almost every action. The change will
permit the bankruptcy judge to stay removed from the administration of the bankruptcy or reorganization case,
and to become involved only when there is a dispute about a proposed action, that is, only when thereis an
objection. The phrase "such opportunity for ahearing asis appropriate in the particular circumstances” is
designed to permit the Rules and the courts to expedite or dispense with hearings when speed is essential. The
language "or similar phrase" isintended to cover the few instances in the bill where "after notice and a
hearing" isinterrupted by another phrase, such as "after notice to the debtor and a hearing."

Paragraph (2) specifiesthat "claim against the debtor” includes claim against property of the debtor. This
paragraph is intended to cover nonrecourse loan agreements where the creditor's only rights are against
property of the debtor, and not against the debtor personally. Thus, such an agreement would giveriseto a
claim that would be treated as a claim against the debtor personally, for the purposes of the bankruptcy code.

Paragraph (3) is a codification of American Surety Co. v. Marotta, 287 U.S. 513 (1933). It specifies that
"includes’ and "including” are not limiting.

Paragraph (4) specifies that "may not" is prohibitive and not permissive (such asin "might not").

Paragraph (5) specifiesthat "or" is not exclusive. Thus, if aparty "may do () or (b)", then the party may do
either or both. The party is not limited to amutually exclusive choice between the two aternatives.

Paragraph (6) makes clear that "order for relief" means entry of an order for relief. If the court orally orders
relief, but the order is not entered until alater time, then any time measurementsin the bill are from entry, not
from the oral order. In avoluntary case, the entry of the order for relief isthefiling of the petition
commencing the voluntary case.

Paragraph (7) specifies that the singular includes the plural. The plural, however, generally does not include
the singular. The bill uses only the singular, even when the item in question most often isfound in plural
quantities, in order to avoid the confusion possible if both rules of construction applied. When an item is
specified in the plural, the plural isintended.

EDITORIAL NOTES

AMENDMENTS

1986—~Par. (9). Pub. L. 99-554 added par. (9).
1984—FPar. (8). Pub. L. 98-353 substituted "contained" for "continued".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by Pub. L. 99-554 dependent upon the judicial district
involved, see section 302(d), (e) of Pub. L. 99-554, set out as a note under section 581 of Title 28, Judiciary
and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT



Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8103. Applicability of chapters

(a) Except as provided in section 1161 of thistitle, chapters 1, 3, and 5 of thistitle apply in acase
under chapter 7, 11, 12, or 13 of thistitle, and this chapter, sections 307, 362(0), 555 through 557,
and 559 through 562 apply in a case under chapter 15.

(b) Subchapters| and 11 of chapter 7 of thistitle apply only in a case under such chapter.

(c) Subchapter 111 of chapter 7 of thistitle applies only in a case under such chapter concerning a
stockbroker.

(d) Subchapter 1V of chapter 7 of thistitle applies only in a case under such chapter concerning a
commodity broker.

(e) SCOPE OF APPLICATION.—Subchapter V of chapter 7 of thistitle shall apply only in a case
under such chapter concerning the liquidation of an uninsured State member bank, or a corporation
organized under section 25A of the Federal Reserve Act, which operates, or operates as, a

multilateral clearing organization pursuant to section 409 1 of the Federal Deposit Insurance
Corporation Improvement Act of 1991.
(f) Except as provided in section 901 of thistitle, only chapters 1 and 9 of thistitle apply in acase
under such chapter 9.
(g) Except as provided in section 901 of thistitle, subchapters|, I, and 111 of chapter 11 of this
title apply only in a case under such chapter.
(h) Subchapter 1V of chapter 11 of thistitle applies only in a case under such chapter concerning a
railroad.
(i) Subchapter V of chapter 11 of thistitle applies only in a case under chapter 11 in which a
debtor (as defined in section 1182) elects that subchapter V of chapter 11 shall apply.
(1) Chapter 13 of thistitle applies only in a case under such chapter.
(k) Chapter 12 of thistitle applies only in a case under such chapter.
(1) Chapter 15 applies only in a case under such chapter, except that—
(1) sections 1505, 1513, and 1514 apply in all cases under thistitle; and
(2) section 1509 applies whether or not a case under thistitle is pending.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2555; Pub. L. 97-222, §2, July 27, 1982, 96 Stat. 235; Pub.
L. 98-353, title |11, 8423, July 10, 1984, 98 Stat. 369; Pub. L. 99-554, title |1, §252, Oct. 27, 1986,
100 Stat. 3104; Pub. L. 106-554, §1(a)(5) [title |, §112(c)(5)(A)], Dec. 21, 2000, 114 Stat. 2763,
2763A—394; Pub. L. 109-8, title V111, §802(a), Apr. 20, 2005, 119 Stat. 145; Pub. L. 111-327,
§2(a)(2), Dec. 22, 2010, 124 Stat. 3557; Pub. L. 116-54, 84(8)(2), Aug. 23, 2019, 133 Stat. 1085;
Pub. L. 116-136, div. A, title |, §1113(a)(2), Mar. 27, 2020, 134 Stat. 311.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 103 prescribes which chapters of the proposed bankruptcy code apply in various cases. All cases,
other than cases ancillary to foreign proceedings, are filed under chapter 7, 9, 11, or 13, the operative chapters
of the proposed bankruptcy code. The general provisions that apply no matter which chapter a caseisfiled
under are found in chapters 1, 3, and 5. Subsection (a) makes this explicit, with an exception for chapter 9.
The other provisions, which are self-explanatory, provide the special rules for Stockbroker Liquidations,
Commodity Broker Liquidations, Municipal Debt Adjustments, and Railroad Reorgani zations.

EDITORIAL NOTES

REFERENCESIN TEXT
Section 25A of the Federal Reserve Act, referred to in subsec. (€), popularly known as the Edge Act, is
classified to subchapter 11 (8611 et seq.) of chapter 6 of Title 12, Banks and Banking. For complete
classification of this Act to the Code, see Short Title note set out under section 611 of Title 12 and Tables.



Section 409 of the Federal Deposit Insurance Corporation Improvement Act of 1991, referred to in subsec.
(e), was classified to section 4422 of Title 12, Banks and Banking, prior to repeal by Pub. L. 111-203, title
VI, 8740, July 21, 2010, 124 Stat. 1729.

AMENDMENTS

2020—Subsec. (i). Pub. L. 116-136 substituted "debtor (as defined in section 1182)" for "small business
debtor".

2019—Subsecs. (i) to (1). Pub. L. 116-54 added subsec. (i) and redesignated former subsecs. (i) to (K) as (j)
to (1), respectively.

2010—Subsec. (8). Pub. L. 111-327 substituted "362(0)" for "362(n)".

2005—Subsec. (a). Pub. L. 109-8, §802(a)(1), inserted ", and this chapter, sections 307, 362(n), 555
through 557, and 559 through 562 apply in a case under chapter 15" before period.

Subsec. (k). Pub. L. 109-8, §802(a)(2), added subsec. (k).

2000—Subsecs. (€) to (j). Pub. L. 106-554 added subsec. (€) and redesignated former subsecs. (€) to (i) as
(f) to (j), respectively.

1986—Subsec. (a). Pub. L. 99-554, §252(1), inserted reference to chapter 12.

Subsec. (i). Pub. L. 99-554, §252(2), added subsec. (i).

1984—Subsec. (c). Pub. L. 98-353 substituted "stockbroker” for "stockholder".

1982—Subsec. (d). Pub. L. 97-222 struck out "except with respect to section 746(c) which appliesto
margin payments made by any debtor to a commodity broker or forward contract merchant” after "concerning
acommaodity broker”.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2019 AMENDMENT

Amendment by Pub. L. 116-54 effective 180 days after Aug. 23, 2019, see section 5 of Pub. L. 116-54, set
out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to cases
commenced under this title before that date, see section 302(a), (c)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

1 See References in Text note below.

8104. Adjustment of dollar amounts

(&) On April 1, 1998, and at each 3-year interval ending on April 1 thereafter, each dollar amount
in effect under sections 101(3), 101(18), 101(19A), 101(51D), 109(e), 303(b), 507(a), 522(d),
522(f)(3) and 522(f)(4), 522(n), 522(p), 522(q), 523(a)(2)(C), 541(b), 547(c)(9), 707(b), 1322(d),
1325(b), and 1326(b)(3) of thistitle and section 1409(b) of title 28 immediately before such April 1
shall be adjusted—

(2) to reflect the change in the Consumer Price Index for All Urban Consumers, published by

the Department of Labor, for the most recent 3-year period ending immediately before January 1

preceding such April 1, and

(2) to round to the nearest $25 the dollar amount that represents such change.



(b) Not later than March 1, 1998, and at each 3-year interval ending on March 1 thereafter, the
Judicial Conference of the United States shall publish in the Federal Register the dollar amounts that
will become effective on such April 1 under sections 101(3), 101(18), 101(19A), 101(51D), 109(e),
303(b), 507(a), 522(d), 522(f)(3) and 522(f)(4), 522(n), 522(p), 522(q), 523(a)(2)(C), 541(b),
547(c)(9), 707(b), 1322(d), 1325(b), and 1326(b)(3) of thistitle and section 1409(b) of title 28.

(c) Adjustments made in accordance with subsection (&) shall not apply with respect to cases
commenced before the date of such adjustments.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2555; Pub. L. 103-394, title |, §108(€), Oct. 22, 1994, 108
Stat. 4112; Pub. L. 109-8, title |, §102(j), title 11, §8224(€)(2), 226(h), title 111, §322(b), title 1V,
§432(c), title X, §1002, title X11, §1202, Apr. 20, 2005, 119 Stat. 35, 65, 67, 97, 110, 186, 193; Pub.
L. 110406, §7, Oct. 13, 2008, 122 Stat. 4293.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 104 represents a compromise between the House bill and the Senate amendment with respect to the
adjustment of dollar amountsin title 11. The House amendment authorizes the Judicial Conference of the
United States to transmit a recommendation for the uniform percentage of adjustment for each dollar amount
intitle 11 and in 28 U.S.C. 1930 to the Congress and to the President before May 1, 1985, and before May 1
of every sixth year thereafter. The requirement in the House bill that each such recommendation be based only
on any change in the cost-of-living increase during the period immediately preceding the recommendation is
deleted.

SENATE REPORT NO. 95-989

This section requires that the Director of the Administrative Office of the U. S. Courts report to Congress
and the President before Oct. 1, 1985, and before May 1 every 6 years thereafter arecommendation for
adjustment in dollar amounts found in thistitle. The Committee feels that regular adjustment of the dollar
amounts by the Director will conserve congressional time and yet assure that the relative dollar amounts used
in the bill are maintained. Changes in the cost of living should be a significant, but not necessarily the only,
factor considered by the Director. The fact that there has been an increase in the cost of living does not
necessarily mean that an adjustment of dollar amounts would be needed or warranted.

HOUSE REPORT NO. 95-595

This section requires the Judicial Conference to report to the Congress every four years after the effective
date of the bankruptcy code any changes that have occurred in the cost of living during the preceding four
years, and the appropriate adjustments to the dollar amountsin the bill. The dollar amounts are found
primarily in the exemption section (11 U.S.C. 522), the wage priority (11 U.S.C. 507), and the eligibility for
chapter 13 (11 U.S.C. 109). This section requires that the Conference recommend uniform percentage changes
in these amounts based solely on cost of living changes. The dollar amounts in the bill would not change on
that recommendation, absent Congressional veto. Instead, Congressis required to take affirmative action, by
passing alaw amending the appropriate section, if it wishes to accomplish the change.

If the Judicial Conference has policy recommendations concerning the appropriate dollar amountsin the
bankruptcy code based other than on cost of living considerations there are adequate channel s through which
it may communicate its views. This section is solely for the housekeeping function of maintaining the dollar
amounts in the code at fairly constant real dollar levels.

EDITORIAL NOTES

AMENDMENTS

2008—Pub. L. 110406 redesignated subsec. (b)(1) as (a), subpars. (A) and (B) of subsec. (b)(1) as pars.
(1) and (2), respectively, of subsec. (a), and pars. (2) and (3) of subsec. (b) as subsecs. (b) and (c),
respectively, substituted "subsection (a)" for "paragraph (1)" in subsec. (c), and struck out former subsec. (a)
which read as follows: "The Judicial Conference of the United States shall transmit to the Congress and to the
President before May 1, 1985, and before May 1 of every sixth year after May 1, 1985, a recommendation for
the uniform percentage adjustment of each dollar amount in thistitle and in section 1930 of title 28."

2005—Subsec. (b)(1). Pub. L. 109-8, §1202(1)—(4), in introductory provisions, inserted "101(19A)," after
"101(18),", "522(f)(3) and 522(f)(4)," after "522(d),", and "541(b), 547(c)(9)," after "523(a)(2)(C)," and



substituted " 1322(d), 1325(b), and 1326(b)(3) of thistitle and section 1409(b) of title 28" for "and
1325(b)(3)".

Pub. L. 109-8, 81002, inserted "101(18)," after "101(3)," in introductory provisions.

Pub. L. 109-8, 8432(c), inserted "101(51D)," after "101(3)," in introductory provisions.

Pub. L. 109-8, 8322(b), inserted "522(p), 522(q)," after "522(n)," in introductory provisions.

Pub. L. 109-8, 8226(b), inserted "101(3)," after "sections" in introductory provisions.

Pub. L. 109-8, §224(e)(2), inserted "522(n)," after "522(d)," in introductory provisions.

Pub. L. 109-8, 8102(j), substituted "523(a)(2)(C), 707(b), and 1325(b)(3)" for "and 523(a)(2)(C)" in
introductory provisions.

Subsec. (b)(2). Pub. L. 109-8, §1202(1)—3), (5), inserted "101(19A)," after "101(18),", "522(f)(3) and
522(f)(4)," after "522(d),", and "541(b), 547(c)(9)," after "523(a)(2)(C)," and substituted "1322(d), 1325(b),
and 1326(b)(3) of thistitle and section 1409(b) of title 28" for "and 1325(b)(3) of thistitle".

Pub. L. 109-8, §1002, inserted "101(18)," after "101(3),".

Pub. L. 109-8, §432(c), inserted "101(51D)," after "101(3),".

Pub. L. 109-8, §322(b), inserted "522(p), 522(q)," after "522(n),".

Pub. L. 109-8, 8226(b), inserted "101(3)," after "sections".

Pub. L. 109-8, 8224(€)(2), inserted "522(n)," after "522(d),".

Pub. L. 109-8, 8102(j), substituted "523(a)(2)(C), 707(b), and 1325(b)(3)" for "and 523(a)(2)(C)".

1994—Pub. L. 103-394 designated existing provisions as subsec. (a) and added subsec. (b).

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, with amendments by sections 102(j),
224(e)(2), 226(b), 432(c), 1002, and 1202 of Pub. L. 109-8 not applicable with respect to cases commenced
under this title before such effective date, except as otherwise provided, and amendment by section 322(b) of
Pub. L. 109-8 applicable with respect to cases commenced under thistitle on or after Apr. 20, 2005, see
section 1501 of Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of thistitle.

COURT RULESAND JUDICIAL DOCUMENTS

ADJUSTMENT OF DOLLAR AMOUNTS

By notice dated Feb. 5, 2019, 84 F.R. 3488, the Judicial Conference of the United States adjusted the dollar
amounts in provisions specified in subsec. (a) of this section, effective Apr. 1, 2019, asfollows:

Dollar amount to New (adjusted)

28USC. be adjusted dollar anount 1
Section 1409(b)—a trustee may commence a proceeding
arising in or related to a case to recover
(1)—money judgment of or property worth less than $1,300 $1,375
(2)—a consumer debt less than $19,250 $20,450
(3)—anon consumer debt against anon insider less $12,850 $13,650
than
New

Dollar (adjusted)



11 U.SC. amount to be dollar

adjusted  amount 1
Section 101(3)—definition of assisted person $192,450  $204,425.
Section 101(18)—definition of family farmer $4,153,150 $4,411,400
(each (each
timeit timeit
appears) appears)
Section 101(19A)—definition of family fisherman $1,924,550 $2,044,225
(each (each
timeit timeit
appears)  appears)
Section 101(51D)—definition of small business debtor $2,566,050 $2,725,625
(each (each
timeit timeit
appears) appears)
Section 109(e)—debt limits for individual filing bankruptcy under $394,725  $419,275
chapter 13 (each (each
timeit timeit
appears) appears)
$1,184,200 $1 257,850 2
(each
timeit
appears)
Section 303(b)—minimum aggregate claims needed for the
commencement of an involuntary chapter 7 or 11 petition
(1)—in paragraph (1) $15,775 $16,750
(2)—in paragraph (2) $15,775 $16,750
Section 507(a)—priority expenses and claims
(1)—in paragraph (4) $12,850 $13,650
(2)—in paragraph (5)(B)(i) $12,850 $13,650
(3)—in paragraph (6)(B) $6,325 $6,725
(4)—in paragraph (7) $2,850 $3,025
Section 522(d)—value of property exemptions allowed to the debtor
(1)—in paragraph (1) $23,675 $25,150
(2)—in paragraph (2) $3,775 $4,000
(3)—in paragraph (3) $600 $625
$12,625 $13,400
(4)—in paragraph (4) $1,600 $1,700
(5)—in paragraph (5) $1,250 $1,325
$11,850 $12,575
(6)—in paragraph (6) $2,375 $2,525
(7)—in paragraph (8) $12,625 $13,400
(8)—in paragraph (11)(D) $23,675 $25,150
Section 522(f)(3)—exception to lien avoidance under certain state laws $6,425 $6,825
Section 522(f)(4)—items excluded from definition of household goods  $675 (each  $725 (each
for lien avoidance purposes timeit timeit
appears) appears)
Section 522(n)—maximum aggregate value of assetsin individual $1,283,025 $1,362,800
retirement accounts exempted
Section 522(p)—qualified homestead exemption $160,375  $170,350



Section 522(q)—state homestead exemption $160,375
Section 523(a)(2)(C)—exceptions to discharge

(1)—in paragraph (i)(I)—consumer debts for luxury goods or $675
services incurred < 90 days before filing owed to a single creditor
in the aggregate

(2)—in paragraph (i)(l1)—cash advances incurred < 70 days before $950

filing in the aggregate
Section 541(b)—property of the estate exclusions

(2)—in paragraph (5)(C)—education IRA fundsin the aggregate $6,425

(2)—in paragraph (6)(C)—jpre-purchased tuition creditsin the $6,425
aggregate

(3)—in paragraph (10)(C)—qualified ABLE program funds in the $6,425
aggregate

Section 547(c)(9)—jpreferences, trustee may not avoid atransfer if, ina $6,425
case filed by a debtor whose debts are not primarily consumer debts,
the aggregate value of property islessthan

Section 707(b)—dismissal of achapter 7 case or conversion to chapter
11 or 13 (means test)

(2)—in paragraph (2)(A)()(1) $7,700
(2)—in paragraph (2)(A)()(I1) $12,850
(3)—in paragraph (2)(A)(ii)(1V) $1,925
(4)—in paragraph (2)(B)(iv)(l) $7,700
(5)—in paragraph (2)(B)(iv)(Il) $12,850
(6)—in paragraph (5)(B) $1,300
(7)—in paragraph (6)(C) $700
(8)—in paragraph (7)(A)(iii) $700
Section 1322(d)—contents of chapter 13 plan, monthly income $700 (each
timeit

appears)

Section 1325(b)—chapter 13 confirmation of plan, disposableincome  $700 (each
timeit

appears)

Section 1326(b)(3)—payments to former chapter 7 trustee $25

$170,350

$725

$1,000

$6,825
$6,825

$6,825

$6,825

$8,175
$13,650
$2,050
$8,175
$13,650
$1,375
$750

$750

$750 (each
timeit
appears)
$750 (each
timeit
appears)
$25

1 The New (Adjusted) Dollar Amounts reflect a 6.218 percent increase, rounded to the nearest

$25.
2 30 in original. Probably should indicate "each time it appears'.

Similar notices by the Judicial Conference of the United States adjusting the dollar amounts in provisions

specified in subsec. (@) of this section were contained in the following:

Feb. 16, 2016, 81 F.R. 8748, effective Apr. 1, 2016.

Feb. 12, 2013, 78 F.R. 12089, effective Apr. 1, 2013.

Feb. 19, 2010, 75 F.R. 8747, effective Apr. 1, 2010.

Feb. 7, 2007, 72 F.R. 7082, effective Apr. 1, 2007.

Feb. 18, 2004, 69 F.R. 8482, effective Apr. 1, 2004.

Feb. 13, 2001, 66 F.R. 10910, effective Apr. 1, 2001.

Feb. 3, 1998, 63 F.R. 7179, effective Apr. 1, 1998.

8105. Power of court

(a) The court may issue any order, process, or judgment that is necessary or appropriate to carry



out the provisions of thistitle. No provision of thistitle providing for the raising of an issue by a
party in interest shall be construed to preclude the court from, sua sponte, taking any action or
making any determination necessary or appropriate to enforce or implement court orders or rules, or
to prevent an abuse of process.

(b) Notwithstanding subsection (a) of this section, a court may not appoint areceiver in acase
under thistitle.

(c) The ability of any district judge or other officer or employee of adistrict court to exercise any
of the authority or responsibilities conferred upon the court under this title shall be determined by
reference to the provisions relating to such judge, officer, or employee set forth in title 28. This
subsection shall not be interpreted to exclude bankruptcy judges and other officers or employees
appointed pursuant to chapter 6 of title 28 from its operation.

(d) The court, on its own motion or on the request of a party in interest—

(2) shall hold such status conferences as are necessary to further the expeditious and economical
resolution of the case; and
(2) unless inconsistent with another provision of thistitle or with applicable Federal Rules of
Bankruptcy Procedure, may issue an order at any such conference prescribing such limitations and
conditions as the court deems appropriate to ensure that the case is handled expeditiously and
economically, including an order that—
(A) setsthe date by which the trustee must assume or reject an executory contract or
unexpired lease; or

(B) in acase under chapter 11 of thistitle—

(1) sets adate by which the debtor, or trustee if one has been appointed, shall filea
disclosure statement and plan;

(i) sets adate by which the debtor, or trustee if one has been appointed, shall solicit
acceptances of aplan;

(iii) setsthe date by which a party in interest other than a debtor may file aplan;

(iv) sets adate by which a proponent of a plan, other than the debtor, shall solicit
acceptances of such plan;

(v) fixes the scope and format of the notice to be provided regarding the hearing on
approval of the disclosure statement; or

(vi) provides that the hearing on approval of the disclosure statement may be combined
with the hearing on confirmation of the plan.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2555; Pub. L. 98-353, title |, §118, July 10, 1984, 98 Stat.
344; Pub. L. 99-554, title 11, §203, Oct. 27, 1986, 100 Stat. 3097; Pub. L. 103-394, title |, §104(a),
Oct. 22, 1994, 108 Stat. 4108; Pub. L. 109-8, title IV, §440, Apr. 20, 2005, 119 Stat. 114; Pub. L.
111-327, §2(a)(3), Dec. 22, 2010, 124 Stat. 3557.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 105 is derived from section 2a (15) of present law [section 11(a)(15) of former title 11], with two
changes. First, the limitation on the power of a bankruptcy judge (the power to enjoin a court being reserved
to the district judge) is removed as inconsistent with the increased powers and jurisdiction of the new
bankruptcy court. Second, the bankruptcy judge is prohibited from appointing areceiver in a case under title
11 under any circumstances. The bankruptcy code has ample provision for the appointment of atrustee when
needed. Appointment of areceiver would simply circumvent the established procedures.

This section is aso an authorization, as required under 28 U.S.C. 2283, for a court of the United Statesto
stay the action of a State court. As such, Toucey v. New York Life Insurance Company, 314 U.S. 118 (1941), is
overruled.

EDITORIAL NOTES

REFERENCESIN TEXT

The Federa Rules of Bankruptcy Procedure, referred to in subsec. (d)(2), are set out in the Appendix to this
title.



AMENDMENTS

2010—Subsec. (d)(2). Pub. L. 111-327 inserted "may" after "Procedure,” in introductory provisions.

2005—Subsec. (d). Pub. L. 109-8, 8440(1), struck out ", may" after "party in interest” in introductory
provisions.

Subsec. (d)(1). Pub. L. 109-8, 8440(2), added par. (1) and struck out former par. (1) which read as follows:
"hold a status conference regarding any case or proceeding under this title after notice to the parties in interest;
and".

1994—Subsec. (d). Pub. L. 103-394 added subsec. (d).

1986—Subsec. (d). Pub. L. 99-554 inserted at end "No provision of thistitle providing for the raising of an
issue by aparty in interest shall be construed to preclude the court from, sua sponte, taking any action or
making any determination necessary or appropriate to enforce or implement court orders or rules, or to
prevent an abuse of process."

1984—Subsecs. (a), (b). Pub. L. 98-353, §118(1), struck out "bankruptcy" before "court".

Subsec. (c). Pub. L. 98-353, §118(2), added subsec. ().

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a hote under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a nhote under
section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by Pub. L. 99-554 dependent upon the judicial district
involved, see section 302(d), (e) of Pub. L. 99-554, set out as a note under section 581 of Title 28, Judiciary
and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective July 10, 1984, see section 122(a) of Pub. L. 98-353, set out asan
Effective Date note under section 151 of Title 28, Judiciary and Judicial Procedure.

8106. Waiver of sovereign immunity

(a) Notwithstanding an assertion of sovereign immunity, sovereign immunity is abrogated asto a
governmental unit to the extent set forth in this section with respect to the following:

(1) Sections 105, 106, 107, 108, 303, 346, 362, 363, 364, 365, 366, 502, 503, 505, 506, 510,
522, 523, 524, 525, 542, 543, 544, 545, 546, 547, 548, 549, 550, 551, 552, 553, 722, 724, 726,
744, 749, 764, 901, 922, 926, 928, 929, 944, 1107, 1141, 1142, 1143, 1146, 1201, 1203, 1205,
1206, 1227, 1231, 1301, 1303, 1305, and 1327 of thistitle.

(2) The court may hear and determine any issue arising with respect to the application of such
sections to governmental units.

(3) The court may issue against agovernmental unit an order, process, or judgment under such
sections or the Federal Rules of Bankruptcy Procedure, including an order or judgment awarding a
money recovery, but not including an award of punitive damages. Such order or judgment for
costs or fees under thistitle or the Federal Rules of Bankruptcy Procedure against any
governmental unit shall be consistent with the provisions and limitations of section 2412(d)(2)(A)
of title 28.

(4) The enforcement of any such order, process, or judgment against any governmental unit
shall be consistent with appropriate nonbankruptcy law applicable to such governmental unit and,
in the case of amoney judgment against the United States, shall be paid asif it is ajudgment



rendered by adistrict court of the United States.

(5) Nothing in this section shall create any substantive claim for relief or cause of action not
otherwise existing under thistitle, the Federal Rules of Bankruptcy Procedure, or nonbankruptcy
law.

(b) A governmental unit that has filed a proof of claim in the case is deemed to have waived
sovereign immunity with respect to a claim against such governmental unit that is property of the
estate and that arose out of the same transaction or occurrence out of which the claim of such
governmental unit arose.

(c) Notwithstanding any assertion of sovereign immunity by a governmental unit, there shall be
offset against aclaim or interest of a governmental unit any claim against such governmental unit
that is property of the estate.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2555; Pub. L. 103-394, title |, §113, Oct. 22, 1994, 108 Stat.
4117; Pub. L. 111-327, §2(a)(4), Dec. 22, 2010, 124 Stat. 3557.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 106(c) relating to sovereign immunity is new. The provision indicates that the use of the term
"creditor," "entity," or "governmental unit" in title 11 applies to governmental units notwithstanding any
assertion of sovereign immunity and that an order of the court binds governmental units. The provisionis
included to comply with the requirement in case law that an express waiver of sovereign immunity is required
in order to be effective. Section 106(c) codifies In re Gwilliam, 519 F.2d 407 (9th Cir., 1975), and Inre
Dolard, 519 F.2d 282 (9th Cir., 1975), permitting the bankruptcy court to determine the amount and
dischargeability of tax liabilities owing by the debtor or the estate prior to or during a bankruptcy case whether
or not the governmental unit to which such taxes are owed files a proof of claim. Except as provided in
sections 106(a) and (b), subsection (c) is not limited to those issues, but permits the bankruptcy court to bind
governmental units on other matters as well. For example, section 106(c) permits a trustee or debtor in
possession to assert avoiding powers under title 11 against a governmental unit; contrary language in the
House report to H.R. 8200 is thereby overruled.

SENATE REPORT NO. 95-989

Section 106 provides for alimited waiver of sovereign immunity in bankruptcy cases. Though Congress has
the power to waive sovereign immunity for the Federal government completely in bankruptcy cases, the
policy followed here is designed to achieve approximately the same result that would prevail outside of
bankruptcy. Congress does not, however, have the power to waive sovereign immunity completely with
respect to claims of a bankrupt estate against a State, though it may exercise its bankruptcy power through the
supremacy clause to prevent or prohibit State action that is contrary to bankruptcy policy.

Thereis, however, alimited change from the result that would prevail in the absence of bankruptcy; the
change is two-fold and is within Congress' power vis-a-vis both the Federal Government and the States. First,
thefiling of a proof of claim against the estate by a governmental unit is awaiver by that governmenta unit of
sovereign immunity with respect to compulsory counterclaims, as defined in the Federal Rules of Civil
Procedure [title 28, appendix], that is, counterclaims arising out of the same transaction or occurrence. The
governmental unit cannot receive a distribution from the estate without subjecting itself to any liability it has
to the estate within the confines of a compulsory counterclaim rule. Any other result would be one-sided. The
counterclaim by the estate against the governmental unit iswithout limit.

Second, the estate may offset against the allowed claim of a governmental unit, up to the amount of the
governmental unit's claim, any claim that the debtor, and thus the estate, has against the governmental unit,
without regard to whether the estate's claim arose out of the same transaction or occurrence as the
government's claim. Under this provision, the setoff permitted is only to the extent of the governmental unit's
claim. No affirmative recovery is permitted. Subsection (a) governs affirmative recovery.

Though this subsection creates a partial waiver of immunity when the governmental unit files a proof of
claim, it does not waive immunity if the debtor or trustee, and not the governmental unit, files proof of a
governmental unit's claim under proposed 11 U.S.C. 501(c).

This section does not confer sovereign immunity on any governmental unit that does not already have
immunity. It simply recognizes any immunity that exists and prescribes the proper treatment of claims by and
against that sovereign.



EDITORIAL NOTES

REFERENCESIN TEXT

The Federa Rules of Bankruptcy Procedure, referred to in subsec. (8)(3), (5), are set out in the Appendix to
thistitle.

AMENDMENTS

2010—Subsec. (8)(1). Pub. L. 111-327 struck out "728," after "726,".

1994—Pub. L. 103-394 amended section generally. Prior to amendment, section read as follows:

"(a) A governmental unit is deemed to have waived sovereign immunity with respect to any claim against
such governmental unit that is property of the estate and that arose out of the same transaction or occurrence
out of which such governmental unit's claim arose.

"(b) There shall be offset against an allowed claim or interest of a governmental unit any claim against such
governmental unit that is property of the estate.

"(c) Except as provided in subsections (a) and (b) of this section and notwithstanding any assertion of
sovereign immunity—

"(1) aprovision of thistitle that contains 'creditor’, 'entity’, or ‘governmental unit' applies to
governmental units; and
"(2) adetermination by the court of an issue arising under such a provision binds governmental units."

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 1994 AMENDMENT
Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and applicable with respect to cases commenced
under thistitle before, on, and after Oct. 22, 1994, see section 702(a), (b)(2)(B) of Pub. L. 103—-394, set out as
anote under section 101 of thistitle.

8107. Public accessto papers

(a) Except as provided in subsections (b) and (c) and subject to section 112, a paper filed in a case
under thistitle and the dockets of a bankruptcy court are public records and open to examination by
an entity at reasonabl e times without charge.

(b) On request of a party in interest, the bankruptcy court shall, and on the bankruptcy court's own
motion, the bankruptcy court may—

(1) protect an entity with respect to atrade secret or confidential research, development, or
commercial information; or

(2) protect a person with respect to scandalous or defamatory matter contained in a paper filed
in acase under thistitle.

(©)(1) The bankruptcy court, for cause, may protect an individual, with respect to the following
types of information to the extent the court finds that disclosure of such information would create
undue risk of identity theft or other unlawful injury to the individual or the individual's property:

(A) Any means of identification (as defined in section 1028(d) of title 18) contained in a paper
filed, or to befiled, in acase under thistitle.
(B) Other information contained in a paper described in subparagraph (A).

(2) Upon ex parte application demonstrating cause, the court shall provide access to information
protected pursuant to paragraph (1) to an entity acting pursuant to the police or regulatory power of a
domestic governmental unit.

(3) The United States trustee, bankruptcy administrator, trustee, and any auditor serving under
section 586(f) of title 28—

(A) shall have full accessto all information contained in any paper filed or submitted in a case
under thistitle; and



(B) shall not disclose information specifically protected by the court under thistitle.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2556; Pub. L. 109-8, title 11, §8233(c), 234(a), (c), Apr. 20,
2005, 119 Stat. 74, 75; Pub. L. 111-327, §2(a)(5), Dec. 22, 2010, 124 Stat. 3557.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989
Subsection (@) of this section makes all papersfiled in a bankruptcy case and the dockets of the bankruptcy
court public and open to examination at reasonabl e times without charge. "Docket" includes the claims docket,
the proceedings docket, and all papersfiled in a case.
Subsection (b) permits the court, on its own motion, and requires the court, on the request of a party in
interest, to protect trade secrets, confidential research, development, or commercial information, and to protect
persons against scandal ous or defamatory matter.

EDITORIAL NOTES

AMENDMENTS
2010—Subsec. (a). Pub. L. 111-327 substituted "subsections (b) and (c)" for "subsection (b) of this
section”.
2005—Subsec. (a). Pub. L. 109-8, §234(c), which directed the substitution of "subsections (b) and (c)," for
"subsection (b),", could not be executed because "subsection (b)," did not appear in text.
Pub. L. 109-8, §233(c), inserted "and subject to section 112" after "section".
Subsec. (¢). Pub. L. 109-8, §234(a), added subsec. (c).

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

§108. Extension of time

(a) If applicable nonbankruptcy law, an order entered in a nonbankruptcy proceeding, or an
agreement fixes a period within which the debtor may commence an action, and such period has not
expired before the date of the filing of the petition, the trustee may commence such action only
before the later of—

(2) the end of such period, including any suspension of such period occurring on or after the
commencement of the case; or
(2) two years after the order for relief.

(b) Except as provided in subsection (a) of this section, if applicable nonbankruptcy law, an order
entered in a nonbankruptcy proceeding, or an agreement fixes a period within which the debtor or an
individual protected under section 1201 or 1301 of thistitle may file any pleading, demand, notice,
or proof of claim or loss, cure adefault, or perform any other similar act, and such period has not
expired before the date of the filing of the petition, the trustee may only file, cure, or perform, asthe
case may be, before the later of—

(2) the end of such period, including any suspension of such period occurring on or after the
commencement of the case; or
(2) 60 days after the order for relief.

(c) Except as provided in section 524 of thistitle, if applicable nonbankruptcy law, an order
entered in a nonbankruptcy proceeding, or an agreement fixes a period for commencing or
continuing acivil action in a court other than a bankruptcy court on a claim against the debtor, or



against an individual with respect to which such individual is protected under section 1201 or 1301
of thistitle, and such period has not expired before the date of the filing of the petition, then such
period does not expire until the later of—
(2) the end of such period, including any suspension of such period occurring on or after the
commencement of the case; or
(2) 30 days after notice of the termination or expiration of the stay under section 362, 922,
1201, or 1301 of thistitle, asthe case may be, with respect to such claim.

(Pub. L. 95598, Nov. 6, 1978, 92 Stat. 2556; Pub. L. 98-353, title |11, 8424, July 10, 1984, 98 Stat.
369; Pub. L. 99-554, title I1, §8257(b), Oct. 27, 1986, 100 Stat. 3114; Pub. L. 109-8, title X1I, 81203,
Apr. 20, 2005, 119 Stat. 193.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Extension of time: The House amendment adopts section 108(c)(1) of the Senate amendment which
expressly includes any special suspensions of statutes of limitation periods on collection outside bankruptcy
when assets are under the authority of a court. For example, section 6503(b) of the Internal Revenue Code
[title 26] suspends collection of tax liabilities while the debtor's assets are in the control or custody of a court,
and for 6 months thereafter. By adopting the language of the Senate amendment, the House amendment
insures not only that the period for collection of the taxes outside bankruptcy will not expire during the title 11
proceedings, but also that such period will not expire until at least 6 months thereafter, which is the minimum
suspension period provided by the Internal Revenue Code [title 26].

SENATE REPORT NO. 95-989

Subsections (a) and (b), derived from Bankruptcy Act section 11 [section 29 of former title 11], permit the
trustee, when he stepsinto the shoes of the debtor, an extension of time for filing an action or doing some
other act that is required to preserve the debtor's rights. Subsection (@) extends any statute of limitation for
commencing or continuing an action by the debtor for two years after the date of the order for relief, unlessit
would expire later. Subsection (b) gives the trustee 60 days to take other actions not covered under subsection
(), such asfiling a pleading, demand, notice, or proof of claim or loss (such as an insurance claim), unless the
period for doing the relevant act expires later than 60 days after the date of the order for relief.

Subsection (c) extends the statute of limitations for creditors. Thus, if a creditor is stayed from commencing
or continuing an action against the debtor because of the bankruptcy case, then the creditor is permitted an
additional 30 days after notice of the event by which the stay is terminated, whether that event be relief from
the automatic stay under proposed 11 U.S.C. 362 or 1301, the closing of the bankruptcy case (which
terminates the stay), or the exception from discharge of the debts on which the creditor claims.

In the case of Federal tax liabilities, the Internal Revenue Code [title 26] suspends the statute of limitations
on atax liability of ataxpayer from running while his assets are in the control or custody of a court and for 6
months thereafter (sec. 6503(b) of the Code [title 26]). The amendment appliesthisrulein atitle 11
proceeding. Accordingly, the statute of limitations on collection of a nondischargeable Federal tax liability of
adebtor will resume running after 6 months following the end of the period during which the debtor's assets
are in the control or custody of the bankruptcy court. This rule will provide the Internal Revenue Service
adequate time to collect nondischargeabl e taxes following the end of the title 11 proceedings.

EDITORIAL NOTES

AMENDMENTS

2005—Subsec. (€)(2). Pub. L. 109-8 substituted "922, 1201, or" for "922, or".

1986—Subsec. (b). Pub. L. 99-554, §257(b)(1), inserted reference to section 1201 of thistitle.

Subsec. (¢). Pub. L. 99-554, §8257(b)(2)(A), inserted reference to section 1201 of thistitle in provisions
preceding par. (1).

Subsec. (€)(2). Pub. L. 99-554, §257(b)(2)(B), which directed the amendment of subsec. (c) by inserting
"1201," after "722," could not be executed because "722," did not appear in text.

1984—Subsec. (a). Pub. L. 98-353, §424(b), inserted "nonbankruptcy” after "applicable" and "entered in &'
in provisions preceding par. (1).

Subsec. (a)(1). Pub. L. 98-353, 8§424(a), substituted "or" for "and" after the semicolon.

Subsec. (b). Pub. L. 98-353, §424(b), inserted "nonbankruptcy" after "applicable” and "entered ina" in



provisions preceding par. (1).

Subsec. (b)(1). Pub. L. 98-353, 8424(a), substituted "or" for "and" after the semicolon.

Subsec. (€). Pub. L. 98-353, §424(b), inserted "nonbankruptcy” after "applicable” and "entered ind" in
provisions preceding par. (1).

Subsec. (c)(1). Pub. L. 98-353, 8§424(a), substituted "or" for "and" after the semicolon.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT
Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to cases
commenced under this title before that date, see section 302(a), (c)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8109. Who may be a debtor

() Notwithstanding any other provision of this section, only a person that resides or has a
domicile, a place of business, or property in the United States, or a municipality, may be a debtor
under thistitle.

(b) A person may be a debtor under chapter 7 of thistitle only if such person is not—

(1) arailroad;

(2) adomestic insurance company, bank, savings bank, cooperative bank, savings and loan
association, building and loan association, homestead association, a New Markets Venture Capital
company as defined in section 351 of the Small Business Investment Act of 1958, a small business
investment company licensed by the Small Business Administration under section 301 of the
Small Business Investment Act of 1958, credit union, or industrial bank or similar institution
which isan insured bank as defined in section 3(h) of the Federal Deposit Insurance Act, except
that an uninsured State member bank, or a corporation organized under section 25A of the Federal
Reserve Act, which operates, or operates as, amultilateral clearing organization pursuant to

section 409 1 of the Federal Deposit Insurance Corporation Improvement Act of 1991 may be a
debtor if apetition isfiled at the direction of the Board of Governors of the Federal Reserve
System; or

(3)(A) aforeign insurance company, engaged in such business in the United States; or

(B) aforeign bank, savings bank, cooperative bank, savings and loan association, building and
loan association, or credit union, that has a branch or agency (as defined in section 1(b) of the
International Banking Act of 1978) in the United States.

(c) An entity may be a debtor under chapter 9 of thistitleif and only if such entity—

(2) isamunicipality;

(2) is specifically authorized, in its capacity as a municipality or by name, to be a debtor under
such chapter by State law, or by a governmental officer or organization empowered by State law
to authorize such entity to be a debtor under such chapter;

(3) isinsolvent;

(4) desires to effect a plan to adjust such debts; and

(5)(A) has obtained the agreement of creditors holding at least a majority in amount of the
claims of each class that such entity intends to impair under a plan in a case under such chapter;



(B) has negotiated in good faith with creditors and has failed to obtain the agreement of
creditors holding at |east a majority in amount of the claims of each class that such entity intends
to impair under a plan in a case under such chapter;

(C) isunable to negotiate with creditors because such negotiation is impracticable; or

(D) reasonably believes that a creditor may attempt to obtain atransfer that is avoidable under
section 547 of thistitle.

(d) Only arailroad, a person that may be a debtor under chapter 7 of thistitle (except a
stockbroker or acommodity broker), and an uninsured State member bank, or a corporation
organized under section 25A of the Federal Reserve Act, which operates, or operates as, a

multilateral clearing organization pursuant to section 409 1 of the Federal Deposit Insurance
Corporation Improvement Act of 1991 may be a debtor under chapter 11 of thistitle.
(e) Only an individual with regular income that owes, on the date of the filing of the petition,

noncontingent, liquidated, unsecured debts of |ess than $250,000 2 and noncontingent, liquidated,

secured debts of less than $750,000,2 or an individual with regular income and such individual's
spouse, except a stockbroker or acommodity broker, that owe, on the date of the filing of the

petition, noncontingent, liquidated, unsecured debts that aggregate |ess than $250,000 2 and

noncontingent, liquidated, secured debts of |ess than $750,000 2 may be a debtor under chapter 13 of
thistitle.

(f) Only afamily farmer or family fisherman with regular annual income may be a debtor under
chapter 12 of thistitle.

(9) Notwithstanding any other provision of this section, no individual or family farmer may be a
debtor under thistitle who has been a debtor in a case pending under thistitle at any timein the
preceding 180 days if—

(2) the case was dismissed by the court for willful failure of the debtor to abide by orders of the
court, or to appear before the court in proper prosecution of the case; or

(2) the debtor requested and obtained the voluntary dismissal of the case following the filing of
arequest for relief from the automatic stay provided by section 362 of thistitle.

(h)(1) Subject to paragraphs (2) and (3), and notwithstanding any other provision of this section
other than paragraph (4) of this subsection, an individual may not be a debtor under thistitle unless
such individual has, during the 180-day period ending on the date of filing of the petition by such
individual, received from an approved nonprofit budget and credit counseling agency described in
section 111(a) an individual or group briefing (including a briefing conducted by telephone or on the
Internet) that outlined the opportunities for available credit counseling and assisted such individual in
performing arelated budget analysis.

(2)(A) Paragraph (1) shall not apply with respect to a debtor who resides in adistrict for which the
United States trustee (or the bankruptcy administrator, if any) determines that the approved nonprofit
budget and credit counseling agencies for such district are not reasonably able to provide adequate
services to the additional individuals who would otherwise seek credit counseling from such
agencies by reason of the requirements of paragraph (1).

(B) The United States trustee (or the bankruptcy administrator, if any) who makes a determination
described in subparagraph (A) shall review such determination not later than 1 year after the date of
such determination, and not less frequently than annually thereafter. Notwithstanding the preceding
sentence, a nonprofit budget and credit counseling agency may be disapproved by the United States
trustee (or the bankruptcy administrator, if any) at any time.

(3)(A) Subject to subparagraph (B), the requirements of paragraph (1) shall not apply with respect
to a debtor who submits to the court a certification that—

(i) describes exigent circumstances that merit a waiver of the requirements of paragraph (1);
(i) states that the debtor requested credit counseling services from an approved nonprofit
budget and credit counseling agency, but was unable to obtain the services referred to in paragraph

(2) during the 7-day period beginning on the date on which the debtor made that request; and



(iii) is satisfactory to the court.

(B) With respect to a debtor, an exemption under subparagraph (A) shall cease to apply to that
debtor on the date on which the debtor meets the requirements of paragraph (1), but in no case may
the exemption apply to that debtor after the date that is 30 days after the debtor files a petition,
except that the court, for cause, may order an additional 15 days.

(4) The requirements of paragraph (1) shall not apply with respect to a debtor whom the court
determines, after notice and hearing, is unable to compl ete those requirements because of incapacity,
disability, or active military duty in amilitary combat zone. For the purposes of this paragraph,
incapacity means that the debtor isimpaired by reason of mental illness or mental deficiency so that
he isincapable of realizing and making rational decisions with respect to his financial
responsibilities; and "disability” means that the debtor is so physically impaired asto be unable, after
reasonable effort, to participate in an in person, telephone, or Internet briefing required under
paragraph (1).

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2557; Pub. L. 97-320, title VI, §703(d), Oct. 15, 1982, 96
Stat. 1539; Pub. L. 98-353, title I11, 88301, 425, July 10, 1984, 98 Stat. 352, 369; Pub. L. 99-554,
title I1, 8253, Oct. 27, 1986, 100 Stat. 3105; Pub. L. 100-597, 82, Nov. 3, 1988, 102 Stat. 3028; Pub.
L. 103-394, title |, 8108(a), title 1, 8220, title IV, 8402, title V, 8501(d)(2), Oct. 22, 1994, 108 Stat.
4111, 4129, 4141, 4143; Pub. L. 106-554, 81(q)(5) [title ], 8112(c)(1), (2)], 81(a)(8) [81(e)], Dec.
21, 2000, 114 Stat. 2763, 2763A—393, 2763A—665; Pub. L. 109-8, title I, 8106(a), title V111,
8802(d)(1), title X, 81007(b), title X11, 81204(1), Apr. 20, 2005, 119 Stat. 37, 146, 188, 193; Pub. L.
111-16, 82(1), May 7, 2009, 123 Stat. 1607; Pub. L. 111-327, §2(a)(6), Dec. 22, 2010, 124 Stat.
3557.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 109(b) of the House amendment adopts a provision contained in H.R. 8200 as passed by the House.
Railroad liquidations will occur under chapter 11, not chapter 7.

Section 109(c) contains a provision which tracks the Senate amendment as to when a municipality may be a
debtor under chapter 11 of title 11. As under the Bankruptcy Act [former title 11], State law authorization and
prepetition negotiation efforts are required.

Section 109(e) represents a compromise between H.R. 8200 as passed by the House and the Senate
amendment relating to the dollar amounts restricting eligibility to be a debtor under chapter 13 of title 11. The
House amendment adheres to the limit of $100,000 placed on unsecured debtsin H.R. 8200 as passed by the
House. It adopts a midpoint of $350,000 as alimit on secured claims, a compromise between the level of
$500,000 in H.R. 8200 as passed by the House and $200,000 as contained in the Senate amendment.

SENATE REPORT NO. 95-989

This section specifies eligibility to be a debtor under the bankruptcy laws. The first criterion, found in the
current Bankruptcy Act section 2a(1) [section 11(a)(1) of former title 11] requires that the debtor reside or
have adomicile, a place of business, or property in the United States.

Subsection (b) defines eigibility for liquidation under chapter 7. All persons are eligible except insurance
companies, and certain banking institutions. These exclusions are contained in current law. However, the
banking institution exception is expanded in light of changes in various banking laws since the current law
was last amended on this point. A change is also made to clarify that the bankruptcy laws cover foreign banks
and insurance companies not engaged in the banking or insurance business in the United States but having
assets in the United States. Banking institutions and insurance companies engaged in business in this country
are excluded from liquidation under the bankruptcy laws because they are bodies for which aternate provision
is made for their liquidation under various State or Federal regulatory laws. Conversely, when aforeign bank
or insurance company is not engaged in the banking or insurance business in the United States, then those
regulatory laws do not apply, and the bankruptcy laws are the only ones available for administration of any
assets found in United States.

Thefirst clause of subsection (b) providesthat arailroad is not a debtor except where the requirements of
section 1174 are met.

Subsection (c) [enacted as (d)] provides that only a person who may be a debtor under chapter 7 and a



railroad may also be a debtor under chapter 11, but a stockbroker or commodity broker is eligible for relief
only under chapter 7. Subsection (d) [enacted as (€)] establishes dollar limitations on the amount of
indebtedness that an individual with regular income can incur and yet file under chapter 13.

HOUSE REPORT NO. 95-595

Subsection (c) defines eligibility for chapter 9. Only amunicipality that is unable to pay its debts as they
mature, and that is not prohibited by State law from proceeding under chapter 9, is permitted to be a chapter 9
debtor. The subsection is derived from Bankruptcy Act 884 [section 404 of former title 11], with two changes.
First, section 84 requires that the municipality be "generally authorized to file a petition under this chapter by
the legidature, or by agovernmental officer or organization empowered by State law to authorize the filing of
apetition." The "generally authorized" language is unclear, and has generated a problem for a Colorado
Metropolitan District that attempted to use chapter IX [chapter 9 of former title 11] in 1976. The "not
prohibited" language provides flexibility for both the States and the municipalities involved, while protecting
State sovereignty as required by Ashton v. Cameron County Water District No. 1, 298 U.S. 513 (1936) [56
S.Ct. 892, 80 L.Ed. 1309, 31 Am.Bankr.Rep.N.S. 96, rehearing denied 57 S.Ct. 5, 299 U.S. 619, 81 L.Ed. 457]
and Bekins v. United States, 304 U.S. 27 (1938) [58 S.Ct. 811, 82 L.Ed. 1137, 36 Am.Bankr.Rep.N.S. 187,
rehearing denied 58 S.Ct. 1043, 1044, 304 U.S. 589, 82 L.Ed. 1549].

The second change deletes the four prerequisitesto filing found in section 84 [section 404 of former title
11]. The prerequisites require the municipality to have worked out a plan in advance, to have attempted to
work out a plan without success, to fear that a creditor will attempt to obtain a preference, or to allege that
prior negotiation isimpracticable. The loopholesin those prerequisites are larger than the requirement itself. It
was a compromise from pre-1976 chapter | X [chapter 9 of former title 11] under which a municipality could
fileonly if it had worked out an adjustment plan in advance. In the meantime, chapter IX protection was
unavailable. There was some controversy at the time of the enactment of current chapter 1X concerning
deletion of the pre-negotiation requirement. It was argued that deletion would lead to arash of municipal
bankruptcies. The prerequisites now contained in section 84 were inserted to assuage that fear. They are
largely cosmetic and precatory, however, and do not offer any significant deterrent to use of chapter 1X.
Instead, other factors, such as a general reluctance on the part of any debtor, especially a municipality, to use
the bankruptcy laws, operates as a much more effective deterrent against capricious use.

Subsection (d) permits a person that may proceed under chapter 7 to be a debtor under chapter 11,
Reorganization, with two exceptions. Railroads, which are excluded from chapter 7, are permitted to proceed
under chapter 11. Stockbrokers and commaodity brokers, which are permitted to be debtors under chapter 7,
are excluded from chapter 11. The special rules for treatment of customer accounts that are the essence of
stockbroker and commodity broker liquidations are available only in chapter 7. Customers would be
unprotected under chapter 11. The special protective rules are unavailable in chapter 11 because their
complexity would make reorganization very difficult at best, and unintelligible at worst. The variety of
options available in reorganization cases make it extremely difficult to reorganize and continue to provide the
special customer protection necessary in these cases.

Subsection (e) specifies eligibility for chapter 13, Adjustment of Debts of an Individual with Regular
Income. An individual with regular income, or an individual with regular income and the individual's spouse,
may proceed under chapter 13. As noted in connection with the definition of the term "individual with regular
income”, this represents a significant departure from current law. The change might have been too great,
however, without some limitation. Thus, the debtor (or the debtor and spouse) must have unsecured debts that
aggregate less than $100,000, and secured debts that aggregate |ess than $500,000. These figures will permit
the small sole proprietor, for whom a chapter 11 reorganization istoo cumbersome a procedure, to proceed
under chapter 13. It does not create a presumption that any sole proprietor within that range is better off in
chapter 13 than chapter 11. The conversion rules found in section 1307 will govern the appropriateness of the
two chapters for any particular individual. The figures merely set maximum limits.

Whether a small business operated by a husband and wife, the so-called "mom and pop grocery store,” will
be a partnership and thus excluded from chapter 13, or a business owned by an individual, will haveto be
determined on the facts of each case. Even if partnership papers have not been filed, for example, the issue
will be whether the assets of the grocery store are for the benefit of all creditors of the debtor or only for
business creditors, and whether such assets may be the subject of a chapter 13 proceeding. The intent of the
section isto follow current law that a partnership by estoppel may be adjudicated in bankruptcy and therefore
would not prevent a chapter 13 debtor from subjecting assets in such a partnership to the reach of al creditors
in a chapter 13 case. However, if the partnership isfound to be a partnership by agreement, even informal
agreement, than a separate entity exists and the assets of that entity would be exempt from a case under
chapter 13.



EDITORIAL NOTES

REFERENCESIN TEXT

Section 351 of the Small Business Investment Act of 1958, referred to in subsec. (b)(2), is classified to
section 689 of Title 15, Commerce and Trade.

Section 301 of the Small Business Investment Act of 1958, referred to in subsec. (b)(2), is classified to
section 681 of Title 15, Commerce and Trade.

Section 3(h) of the Federal Deposit Insurance Act, referred to in subsec. (b)(2), is classified to section
1813(h) of Title 12, Banks and Banking.

Section 25A of the Federal Reserve Act, referred to in subsecs. (b)(2) and (d), popularly known as the Edge
Act, isclassified to subchapter 1 (8611 et seq.) of chapter 6 of Title 12, Banks and Banking. For complete
classification of this Act to the Code, see Short Title note set out under section 611 of Title 12 and Tables.

Section 409 of the Federal Deposit Insurance Corporation Improvement Act of 1991, referred to in subsecs.
(b)(2) and (d), was classified to section 4422 of Title 12, Banks and Banking, prior to repeal by Pub. L.
111-203, title V11, §740, July 21, 2010, 124 Stat. 1729.

Section 1(b) of the International Banking Act of 1978, referred to in subsec. (b)(3)(B), isclassified to
section 3101 of Title 12, Banks and Banking.

AMENDMENTS

2010—Subsec. (b)(3)(B). Pub. L. 111-327, 82(a)(6)(A), inserted closing parenthesis after “1978".

Subsec. (h)(1). Pub. L. 111-327, §2(a)(6)(B), inserted "other than paragraph (4) of this subsection” after
"this section" and substituted "ending on" for "preceding”.

2009—Subsec. (h)(3)(A)(ii). Pub. L. 111-16 substituted " 7-day" for "5-day".

2005—Subsec. (b)(2). Pub. L. 109-8, 81204(1), struck out "subsection (c) or (d) of" before "section 301".

Subsec. (b)(3). Pub. L. 109-8, 8802(d)(1), added par. (3) and struck out former par. (3) which read as
follows: "aforeign insurance company, bank, savings bank, cooperative bank, savings and loan association,
building and loan association, homestead association, or credit union, engaged in such business in the United
States."

Subsec. (f). Pub. L. 109-8, 81007(b), inserted "or family fisherman" after "family farmer".

Subsec. (h). Pub. L. 109-8, §106(a), added subsec. (h).

2000—Subsec. (b)(2). Pub. L. 106-554, 81(a)(8) [81(e)], inserted "a New Markets Venture Capital
company as defined in section 351 of the Small Business Investment Act of 1958," after "homestead
association,".

Pub. L. 106-554, 81(a)(5) [title ], §112(c)(1)], substituted ", except that an uninsured State member bank, or
a corporation organized under section 25A of the Federal Reserve Act, which operates, or operates as, a
multilateral clearing organization pursuant to section 409 of the Federal Deposit Insurance Corporation
Improvement Act of 1991 may be a debtor if apetitionisfiled at the direction of the Board of Governors of
the Federal Reserve System; or" for "; or".

Subsec. (d). Pub. L. 106-554, 81(a)(5) [title ], 8112(c)(2)], amended subsec. (d) generally. Prior to
amendment, subsec. (d) read as follows:. "Only a person that may be a debtor under chapter 7 of thistitle,
except a stockbroker or acommodity broker, and arailroad may be a debtor under chapter 11 of thistitle.”

1994—Subsec. (b)(2). Pub. L. 103-394, 88220, 501(d)(2), inserted "a small business investment company
licensed by the Small Business Administration under subsection (c) or (d) of section 301 of the Small
Business Investment Act of 1958," after "homestead association,” and struck out "(12 U.S.C. 1813(h))" after
"Insurance Act".

Subsec. (€)(2). Pub. L. 103-394, 8402, substituted "specifically authorized, in its capacity as a municipality
or by name," for "generally authorized".

Subsec. (€). Pub. L. 103-394, §108(a), substituted "$250,000" and "$750,000" for "$100,000" and
"$350,000", respectively, in two places.

1988—Subsec. (¢)(3). Pub. L. 100-597 struck out "or unable to meet such entity's debts as such debts
mature" after "insolvent".

1986—Subsec. (f). Pub. L. 99-554, §253(1)(B), (2), added subsec. (f) and redesignated former subsec. (f)
as (9).

Subsec. (g). Pub. L. 99-554, §253(1), redesignated former subsec. (f) as (g) and inserted reference to family
farmer.

1984—Subsec. (d). Pub. L. 98-353, §425(a), struck out "in the United States,”" after "only a person that
resides’.



Subsec. (¢)(5)(D). Pub. L. 98-353, 8§425(b), substituted "transfer that is avoidable under section 547 of this
title" for "preference”.

Subsec. (d). Pub. L. 98-353, 8425(c), substituted "stockbroker" for "stockholder”.

Subsec. (f). Pub. L. 98-353, §301, added subsec. (f).

1982—Subsec. (b)(2). Pub. L. 97-320 inserted reference to industrial banks or similar institutions which are
insured banks as defined in section 3(h) of the Federal Deposit Insurance Act (12 U.S.C. 1813(h)).

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2009 AMENDMENT

Pub. L. 11116, 87, May 7, 2009, 123 Stat. 1609, provided that: "The amendments made by this Act
[amending this section, sections 322, 332, 342, 521, 704, 749, and 764 of thistitle, sections 983, 1514, 1963,
2252A., 2339B, 3060, 3432, 3509, and 3771 of Title 18, Crimes and Criminal Procedure, section 7 of the
Classified Information Procedures Act set out in the Appendix to Title 18, section 853 of Title 21, Food and
Drugs, and sections 636, 1453, and 2107 of Title 28, Judiciary and Judicial Procedure] shall take effect on
December 1, 2009."

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103—-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-597 effective Nov. 3, 1988, but not applicable to any case commenced under
thistitle before that date, see section 12 of Pub. L. 100-597, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to cases
commenced under this title before that date, see section 302(a), (¢)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

COURT RULESAND JUDICIAL DOCUMENTS

ADJUSTMENT OF DOLLAR AMOUNTS

The dollar amounts specified in this section were adjusted by notices of the Judicial Conference of the
United States pursuant to section 104 of thistitle asfollows:

By notice dated Feb. 5, 2019, 84 F.R. 3488, effective Apr. 1, 2019, in subsec. (€), dollar amounts "394,725"
and "1,184,200" were adjusted to "419,275" and "1,257,850", respectively, each time they appeared. See
notice of the Judicial Conference of the United States set out as a note under section 104 of thistitle.

By notice dated Feb. 16, 2016, 81 F.R. 8748, effective Apr. 1, 2016, in subsec. (€), dollar amounts
"383,175" and "1,149,525" were adjusted to "394,725" and "1,184,200", respectively, each time they
appeared.

By notice dated Feb. 12, 2013, 78 F.R. 12089, effective Apr. 1, 2013, in subsec. (€), dollar amounts
"360,475" and "1,081,400" were adjusted to "383,175" and "1,149,525", respectively, each time they
appeared.

By notice dated Feb. 19, 2010, 75 F.R. 8747, effective Apr. 1, 2010, in subsec. (), dollar amounts
"336,900" and "1,010,650" were adjusted to "360,475" and "1,081,400", respectively, each time they
appeared.

By notice dated Feb. 7, 2007, 72 F.R. 7082, effective Apr. 1, 2007, in subsec. (€), dollar amounts "307,675"



and "922,975" were adjusted to "336,900" and "1,010,650", respectively, each time they appeared.
By notice dated Feb. 18, 2004, 69 F.R. 8482, effective Apr. 1, 2004, in subsec. (€), dollar amounts
"290,525" and "871,550" were adjusted to "307,675" and "922,975", respectively, each time they appeared.
By notice dated Feb. 13, 2001, 66 F.R. 10910, effective Apr. 1, 2001, in subsec. (€), dollar amounts
"269,250" and "807,750" were adjusted to "290,525" and "871,550", respectively, each time they appeared.
By notice dated Feb. 3, 1998, 63 F.R. 7179, effective Apr. 1, 1998, in subsec. (€), dollar amounts "250,000"
and "750,000" were adjusted to "269,250" and "807,750", respectively, each time they appeared.

1 See References in Text note below.

2 See Adjustment of Dollar Amounts notes below.

8110. Penalty for per sonswho negligently or fraudulently prepare bankruptcy
petitions
(@) In this section—

(1) "bankruptcy petition preparer" means a person, other than an attorney for the debtor or an
employee of such attorney under the direct supervision of such attorney, who prepares for
compensation a document for filing; and

(2) "document for filing" means a petition or any other document prepared for filing by a debtor
in aUnited States bankruptcy court or a United States district court in connection with a case
under thistitle.

(b)(1) A bankruptcy petition preparer who prepares a document for filing shall sign the document
and print on the document the preparer's name and address. If a bankruptcy petition preparer is not
an individual, then an officer, principal, responsible person, or partner of the bankruptcy petition
preparer shall be required to—

(A) sign the document for filing; and
(B) print on the document the name and address of that officer, principal, responsible person, or
partner.

(2)(A) Before preparing any document for filing or accepting any fees from or on behalf of a
debtor, the bankruptcy petition preparer shall provide to the debtor a written notice which shall be on
an official form prescribed by the Judicial Conference of the United States in accordance with rule
9009 of the Federal Rules of Bankruptcy Procedure.

(B) The notice under subparagraph (A)—

(i) shall inform the debtor in simple language that a bankruptcy petition preparer is not an
attorney and may not practice law or give legal advice;

(if) may contain a description of examples of legal advice that a bankruptcy petition preparer is
not authorized to give, in addition to any advice that the preparer may not give by reason of
subsection (e)(2); and

(iii) shall—

(I) be signed by the debtor and, under penalty of perjury, by the bankruptcy petition preparer;
and
(I1) be filed with any document for filing.

(©)(1) A bankruptcy petition preparer who prepares a document for filing shall place on the
document, after the preparer's signature, an identifying number that identifies individuals who
prepared the document.

(2)(A) Subject to subparagraph (B), for purposes of this section, the identifying number of a
bankruptcy petition preparer shall be the Social Security account number of each individual who
prepared the document or assisted in its preparation.

(B) If abankruptcy petition preparer is not an individual, the identifying number of the bankruptcy



petition preparer shall be the Social Security account number of the officer, principal, responsible
person, or partner of the bankruptcy petition preparer.
(d) A bankruptcy petition preparer shall, not later than the time at which a document for filing is
presented for the debtor's signature, furnish to the debtor a copy of the document.
(e)(1) A bankruptcy petition preparer shall not execute any document on behalf of a debtor.
(2)(A) A bankruptcy petition preparer may not offer a potential bankruptcy debtor any legal
advice, including any legal advice described in subparagraph (B).
(B) The legal advice referred to in subparagraph (A) includes advising the debtor—
(i) whether—
(I to file apetition under thistitle; or
(I1) commencing a case under chapter 7, 11, 12, or 13 is appropriate;

(i) whether the debtor's debts will be discharged in a case under thistitle;
(iii) whether the debtor will be able to retain the debtor's home, car, or other property after
commencing a case under thistitle;
(iv) concerning—
() the tax consequences of a case brought under thistitle; or
(1) the dischargeability of tax claims;

(v) whether the debtor may or should promise to repay debtsto a creditor or enter into a
reaffirmation agreement with a creditor to reaffirm a debt;

(vi) concerning how to characterize the nature of the debtor's interests in property or the debtor's
debts; or

(vii) concerning bankruptcy procedures and rights.

(f) A bankruptcy petition preparer shall not use the word "legal” or any similar term in any
advertisements, or advertise under any category that includes the word "legal” or any similar term.

(9) A bankruptcy petition preparer shall not collect or receive any payment from the debtor or on
behalf of the debtor for the court fees in connection with filing the petition.

(h)(1) The Supreme Court may promulgate rules under section 2075 of title 28, or the Judicial
Conference of the United States may prescribe guidelines, for setting a maximum allowable fee
chargeable by a bankruptcy petition preparer. A bankruptcy petition preparer shall notify the debtor
of any such maximum amount before preparing any document for filing for the debtor or accepting
any fee from or on behalf of the debtor.

(2) A declaration under penalty of perjury by the bankruptcy petition preparer shall befiled
together with the petition, disclosing any fee received from or on behalf of the debtor within 12
months immediately prior to the filing of the case, and any unpaid fee charged to the debtor. If rules
or guidelines setting a maximum fee for services have been promulgated or prescribed under
paragraph (1), the declaration under this paragraph shall include a certification that the bankruptcy
petition preparer complied with the notification requirement under paragraph (1).

(3)(A) The court shall disallow and order the immediate turnover to the bankruptcy trustee any fee
referred to in paragraph (2)—

(i) found to be in excess of the value of any services rendered by the bankruptcy petition
preparer during the 12-month period immediately preceding the date of the filing of the petition;
or

(if) found to bein violation of any rule or guideline promulgated or prescribed under paragraph

().

(B) All fees charged by a bankruptcy petition preparer may be forfeited in any case in which the
bankruptcy petition preparer fails to comply with this subsection or subsection (b), (c), (d), (e), (f), or
(9).

(C) Anindividual may exempt any funds recovered under this paragraph under section 522(b).

(4) The debtor, the trustee, a creditor, the United States trustee (or the bankruptcy administrator, if



any) or the court, on the initiative of the court, may file amotion for an order under paragraph (3).

(5) A bankruptcy petition preparer shall be fined not more than $500 for each failure to comply
with acourt order to turn over funds within 30 days of service of such order.

(1)(2) If abankruptcy petition preparer violates this section or commits any act that the court finds
to be fraudulent, unfair, or deceptive, on the motion of the debtor, trustee, United States trustee (or
the bankruptcy administrator, if any), and after notice and a hearing, the court shall order the
bankruptcy petition preparer to pay to the debtor—

(A) the debtor's actual damages;
(B) the greater of—

(i) $2,000; or

(i) twice the amount paid by the debtor to the bankruptcy petition preparer for the preparer's
services; and

(C) reasonable attorneys fees and costs in moving for damages under this subsection.

(2) If the trustee or creditor moves for damages on behalf of the debtor under this subsection, the
bankruptcy petition preparer shall be ordered to pay the movant the additional amount of $1,000 plus
reasonable attorneys fees and costs incurred.

())(1) A debtor for whom a bankruptcy petition preparer has prepared a document for filing, the
trustee, a creditor, or the United States trustee in the district in which the bankruptcy petition
preparer resides, has conducted business, or the United States trustee in any other district in which
the debtor resides may bring a civil action to enjoin a bankruptcy petition preparer from engaging in
any conduct in violation of this section or from further acting as a bankruptcy petition preparer.

(2)(A) In an action under paragraph (1), if the court finds that—

(i) abankruptcy petition preparer has—

() engaged in conduct in violation of this section or of any provision of thistitle;

(1) misrepresented the preparer's experience or education as a bankruptcy petition preparer;
or

(111 engaged in any other fraudulent, unfair, or deceptive conduct; and

(i) injunctive relief is appropriate to prevent the recurrence of such conduct,

the court may enjoin the bankruptcy petition preparer from engaging in such conduct.

(B) If the court finds that a bankruptcy petition preparer has continually engaged in conduct
described in subclause (1), (1), or (111) of clause (i) and that an injunction prohibiting such conduct
would not be sufficient to prevent such person's interference with the proper administration of this
title, has not paid a penalty imposed under this section, or failed to disgorge all fees ordered by the
court the court may enjoin the person from acting as a bankruptcy petition preparer.

(3) The court, as part of its contempt power, may enjoin a bankruptcy petition preparer that has
failed to comply with a previous order issued under this section. The injunction under this paragraph
may be issued on the motion of the court, the trustee, or the United States trustee (or the bankruptcy
administrator, if any).

(4) The court shall award to a debtor, trustee, or creditor that brings a successful action under this
subsection reasonabl e attorneys fees and costs of the action, to be paid by the bankruptcy petition
preparer.

(K) Nothing in this section shall be construed to permit activities that are otherwise prohibited by
law, including rules and laws that prohibit the unauthorized practice of law.

(N(1) A bankruptcy petition preparer who fails to comply with any provision of subsection (b), (c),
(d), (e), (), (g), or (h) may be fined not more than $500 for each such failure.

(2) The court shall triple the amount of afine assessed under paragraph (1) in any case in which
the court finds that a bankruptcy petition preparer—

(A) advised the debtor to exclude assets or income that should have been included on applicable
schedules;



(B) advised the debtor to use afalse Social Security account number;

(C) failed to inform the debtor that the debtor wasfiling for relief under thistitle; or

(D) prepared adocument for filing in a manner that failed to disclose the identity of the
bankruptcy petition preparer.

(3) A debtor, trustee, creditor, or United States trustee (or the bankruptcy administrator, if any)
may file amotion for an order imposing afine on the bankruptcy petition preparer for any violation
of this section.

(4)(A) Finesimposed under this subsection in judicial districts served by United States trustees
shall be paid to the United States trustees, who shall deposit an amount equal to such finesin the
United States Trustee Fund.

(B) Finesimposed under this subsection in judicial districts served by bankruptcy administrators
shall be deposited as offsetting receipts to the fund established under section 1931 of title 28, and
shall remain available until expended to reimburse any appropriation for the amount paid out of such
appropriation for expenses of the operation and maintenance of the courts of the United States.

(Added Pub. L. 103-394, title 111, §308(a), Oct. 22, 1994, 108 Stat. 4135; amended Pub. L. 109-8,
title 11, 8221, title X1, §1205, Apr. 20, 2005, 119 Stat. 59, 194; Pub. L. 110-161, div. B, title |l
§212(b), Dec. 26, 2007, 121 Stat. 1914; Pub. L. 111-327, §2(a)(7), Dec. 22, 2010, 124 Stat. 3558.)

EDITORIAL NOTES

REFERENCESIN TEXT

The Federa Rules of Bankruptcy Procedure, referred to in subsec. (b)(2)(A), are set out in the Appendix to
thistitle.

AMENDMENTS

2010—Subsec. (b)(2)(A). Pub. L. 111-327, 82(a)(7)(A), inserted "or on behalf of" after "from".

Subsec. (h)(1). Pub. L. 111-327, §2(a)(7)(B)(i), in last sentence, substituted "filing for the debtor" for
"filing for a debtor" and inserted "or on behalf of" after "from".

Subsec. (h)(3)(A). Pub. L. 111-327, 82(a)(7)(B)(ii)(1), struck out "found to be in excess of the value of any
services' after "paragraph (2)" in introductory provisions.

Subsec. (h)(3)(A)(i). Pub. L. 111-327, 82(a)(7)(B)(ii)(l1), inserted "found to be in excess of the value of
any services' after "(i)".

Subsec. (h)(4). Pub. L. 111-327, 82(a)(7)(B)(iii), substituted "paragraph (3)" for "paragraph (2)".

2007—Subsec. (1)(4)(A). Pub. L. 110-161 amended subpar. (A) generaly. Prior to amendment, subpar. (A)
read as follows: "Fines imposed under this subsection in judicia districts served by United States trustees
shall be paid to the United States trustee, who shall deposit an amount equal to such finesin a special account
of the United States Trustee System Fund referred to in section 586(€)(2) of title 28. Amounts deposited under
this subparagraph shall be available to fund the enforcement of this section on a national basis.”

2005—Subsec. (a)(1). Pub. L. 109-8, §221(1), substituted "for the debtor or an employee of such attorney
under the direct supervision of such attorney" for "or an employee of an attorney".

Subsec. (b)(1). Pub. L. 109-8, §221(2)(A), inserted at end "If a bankruptcy petition preparer is not an
individual, then an officer, principal, responsible person, or partner of the bankruptcy petition preparer shall
be required to—" and added subpars. (A) and (B).

Subsec. (b)(2). Pub. L. 109-8, §221(2)(B), added par. (2) and struck out former par. (2) which read as
follows: "A bankruptcy petition preparer who fails to comply with paragraph (1) may be fined not more than
$500 for each such failure unless the failure is due to reasonable cause.”

Subsec. (¢)(2). Pub. L. 109-8, §8221(3)(A), designated existing provisions as subpar. (A), substituted
"Subject to subparagraph (B), for purposes’ for "For purposes’, and added subpar. (B).

Subsec. (¢)(3). Pub. L. 109-8, §221(3)(B), struck out par. (3) which read asfollows: "A bankruptcy petition
preparer who failsto comply with paragraph (1) may be fined not more than $500 for each such failure unless
the failure is due to reasonable cause.”

Subsec. (d). Pub. L. 109-8, §221(4), struck out par. (1) designation before "A bankruptcy petition preparer
shall" and struck out par. (2) which read asfollows: "A bankruptcy petition preparer who fails to comply with
paragraph (1) may be fined not more than $500 for each such failure unless the failure is due to reasonable
cause."



Subsec. (€)(2). Pub. L. 109-8, §221(5), added par. (2) and struck out former par. (2) which read as follows:
"A bankruptcy petition preparer may be fined not more than $500 for each document executed in violation of
paragraph (1)."

Subsec. (f). Pub. L. 109-8, 8§221(6), struck out par. (1) designation before "A bankruptcy petition preparer
shall not" and struck out par. (2) which read asfollows: "A bankruptcy petition preparer shall be fined not
more than $500 for each violation of paragraph (1)."

Subsec. (g). Pub. L. 109-8, §221(7), struck out par. (1) designation before"A bankruptcy petition preparer
shall not" and struck out par. (2) which read as follows: " A bankruptcy petition preparer shall be fined not
more than $500 for each violation of paragraph (1)."

Subsec. (h)(1). Pub. L. 109-8, §221(8)(B), added par. (1). Former par. (1) redesignated (2).

Subsec. (h)(2). Pub. L. 109-8, §221(8)(A), (C), redesignated par. (1) as (2), substituted "A" for "Within 10
days after the date of the filing of a petition, a bankruptcy petition preparer shall filea', inserted "by the
bankruptcy petition preparer shall be filed together with the petition," after "perjury”, and inserted at end "If
rules or guidelines setting a maximum fee for services have been promulgated or prescribed under paragraph
(1), the declaration under this paragraph shall include a certification that the bankruptcy petition preparer
complied with the notification requirement under paragraph (1)." Former par. (2) redesignated (3).

Subsec. (h)(3). Pub. L. 109-8, §221(8)(D), added par. (3) and struck out former par. (3) which read as
follows: "The court shall disallow and order the immediate turnover to the bankruptcy trustee of any fee
referred to in paragraph (1) found to be in excess of the value of services rendered for the documents prepared.
Anindividual debtor may exempt any funds so recovered under section 522(b)."

Pub. L. 109-8, 8221(8)(A) redesignated par. (2) as (3). Former par. (3) redesignated (4).

Subsec. (h)(4). Pub. L. 109-8, §221(8)(E), substituted "the United States trustee (or the bankruptcy
administrator, if any) or the court, on the initiative of the court," for "or the United States trustee”.

Pub. L. 109-8, §221(8)(A) redesignated par. (3) as (4). Former par. (4) redesignated (5).

Subsec. (h)(5). Pub. L. 109-8, §221(8)(A) redesignated par. (4) as (5).

Subsec. (i)(1). Pub. L. 109-8, §221(9), inserted introductory provisions and struck out former introductory
provisions which read as follows: "If abankruptcy case or related proceeding is dismissed because of the
failure to file bankruptcy papers, including papers specified in section 521(1) of thistitle, the negligence or
intentional disregard of thistitle or the Federal Rules of Bankruptcy Procedure by a bankruptcy petition
preparer, or if abankruptcy petition preparer violates this section or commits any fraudulent, unfair, or
deceptive act, the bankruptcy court shall certify that fact to the district court, and the district court, on motion
of the debtor, the trustee, or a creditor and after a hearing, shall order the bankruptcy petition preparer to pay
to the debtor—".

Subsec. (j)(2)(A)(i)(1). Pub. L. 109-8, §221(10)(A)(i), struck out "aviolation of which subjects a person to
criminal penalty” after "any provision of thistitle".

Subsec. (j)(2)(B). Pub. L. 109-8, §221(10)(A)(ii), substituted "has not paid a penalty” for "or has not paid a
penalty" and inserted "or failed to disgorge all fees ordered by the court” after "a penalty imposed under this
section,”.

Subsec. (j)(3). Pub. L. 109-8, §221(10)(C) added par. (3). Former par. (3) redesignated (4).

Subsec. (j)(4). Pub. L. 109-8, 81205, substituted "attorneys' for "attorney's".

Pub. L. 109-8, §221(10)(B), redesignated par. (3) as (4).

Subsec. (I). Pub. L. 109-8, §221(11), added subsec. (I).

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE

Section effective Oct. 22, 1994, and not applicable with respect to cases commenced under this title before
Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as an Effective Date of 1994 Amendment note
under section 101 of thistitle.

8111. Nonprofit budget and credit counseling agencies; financial management



instructional courses

(@) The clerk shall maintain a publicly available list of—

(1) nonprofit budget and credit counseling agencies that provide 1 or more services described in
section 109(h) currently approved by the United States trustee (or the bankruptcy administrator, if
any); and

(2) instructional courses concerning personal financial management currently approved by the
United States trustee (or the bankruptcy administrator, if any), as applicable.

(b) The United States trustee (or bankruptcy administrator, if any) shall only approve a nonprofit
budget and credit counseling agency or an instructional course concerning personal financia
management as follows:

(1) The United States trustee (or bankruptcy administrator, if any) shall have thoroughly
reviewed the qualifications of the nonprofit budget and credit counseling agency or of the provider
of the instructional course under the standards set forth in this section, and the services or
instructional courses that will be offered by such agency or such provider, and may require such
agency or such provider that has sought approval to provide information with respect to such
review.

(2) The United States trustee (or bankruptcy administrator, if any) shall have determined that
such agency or such instructional course fully satisfies the applicable standards set forth in this
section.

(3) If anonprofit budget and credit counseling agency or instructional course did not appear on
the approved list for the district under subsection (a) immediately before approva under this
section, approval under this subsection of such agency or such instructional course shall be for a
probationary period not to exceed 6 months.

(4) At the conclusion of the applicable probationary period under paragraph (3), the United
States trustee (or bankruptcy administrator, if any) may only approve for an additional 1-year
period, and for successive 1-year periods thereafter, an agency or instructional course that has
demonstrated during the probationary or applicable subsequent period of approval that such
agency or instructional course—

(A) has met the standards set forth under this section during such period; and
(B) can satisfy such standards in the future.

(5) Not later than 30 days after any final decision under paragraph (4), an interested person may
seek judicial review of such decision in the appropriate district court of the United States.

(©)(1) The United States trustee (or the bankruptcy administrator, if any) shall only approve a
nonprofit budget and credit counseling agency that demonstrates that it will provide qualified
counselors, maintain adequate provision for safekeeping and payment of client funds, provide
adequate counseling with respect to client credit problems, and deal responsibly and effectively with
other matters relating to the quality, effectiveness, and financial security of the servicesit provides.

(2) To be approved by the United States trustee (or the bankruptcy administrator, if any), a
nonprofit budget and credit counseling agency shall, at a minimum—

(A) have aboard of directors the mgjority of which—

(i) are not employed by such agency; and

(i) will not directly or indirectly benefit financially from the outcome of the counseling
services provided by such agency;

(B) if afeeischarged for counseling services, charge a reasonable fee, and provide services
without regard to ability to pay the fee;

(C) provide for safekeeping and payment of client funds, including an annual audit of the trust
accounts and appropriate employee bonding;

(D) provide full disclosuresto a client, including funding sources, counselor qualifications,
possible impact on credit reports, and any costs of such program that will be paid by such client



and how such costs will be paid;

(E) provide adequate counseling with respect to a client's credit problems that includes an
analysis of such client's current financial condition, factors that caused such financial condition,
and how such client can develop a plan to respond to the problems without incurring negative
amortization of debt;

(F) provide trained counselors who receive no commissions or bonuses based on the outcome of
the counseling services provided by such agency, and who have adequate experience, and have
been adequately trained to provide counseling services to individualsin financia difficulty,
including the matters described in subparagraph (E);

(G) demonstrate adequate experience and background in providing credit counseling; and

(H) have adequate financial resources to provide continuing support services for budgeting
plans over the life of any repayment plan.

(d) The United States trustee (or the bankruptcy administrator, if any) shall only approve an
instructional course concerning personal financial management—
(1) for aninitial probationary period under subsection (b)(3) if the course will provide at a
minimum—

(A) trained personnel with adequate experience and training in providing effective instruction
and services;

(B) learning materials and teaching methodol ogies designed to assist debtorsin
understanding personal financial management and that are consistent with stated objectives
directly related to the goals of such instructional course;

(C) adequate facilities situated in reasonably convenient locations at which such instructional
course is offered, except that such facilities may include the provision of such instructional
course by telephone or through the Internet, if such instructional courseis effective;

(D) the preparation and retention of reasonable records (which shall include the debtor's
bankruptcy case number) to permit evaluation of the effectiveness of such instructional course,
including any evaluation of satisfaction of instructional course requirements for each debtor
attending such instructional course, which shall be available for inspection and evaluation by
the Executive Office for United States Trustees, the United States trustee (or the bankruptcy
administrator, if any), or the chief bankruptcy judge for the district in which such instructional
courseis offered; and

(E) if afeeischarged for theinstructional course, charge areasonable fee, and provide
services without regard to ability to pay the fee; and

(2) for any 1-year period if the provider thereof has demonstrated that the course meets the
standards of paragraph (1) and, in addition—
(A) has been effective in assisting a substantial number of debtors to understand personal
financial management; and
(B) is otherwise likely to increase substantially the debtor's understanding of personal
financial management.

(e) Thedistrict court may, at any time, investigate the qualifications of a nonprofit budget and
credit counseling agency referred to in subsection (&), and request production of documentsto ensure
the integrity and effectiveness of such agency. The district court may, at any time, remove from the
approved list under subsection (a) a nonprofit budget and credit counseling agency upon finding such
agency does not meet the qualifications of subsection (b).

(f) The United States trustee (or the bankruptcy administrator, if any) shall notify the clerk that a
nonprofit budget and credit counseling agency or an instructional courseis no longer approved, in
which case the clerk shall remove it from the list maintained under subsection (a).

(9)(1) No nonprofit budget and credit counseling agency may provide to a credit reporting agency
information concerning whether a debtor has received or sought instruction concerning personal
financial management from such agency.



(2) A nonprofit budget and credit counseling agency that willfully or negligently failsto comply
with any requirement under this title with respect to a debtor shall be liable for damagesin an
amount equal to the sum of—

(A) any actual damages sustained by the debtor as a result of the violation; and
(B) any court costs or reasonabl e attorneys' fees (as determined by the court) incurred in an
action to recover those damages.

(Added Pub. L. 109-8, title |, §106(e)(1), Apr. 20, 2005, 119 Stat. 38; amended Pub. L. 111-327,
§2(a)(8), Dec. 22, 2010, 124 Stat. 3558.)

EDITORIAL NOTES

AMENDMENTS
2010—Subsec. (d)(1)(E). Pub. L. 111-327 substituted "'; and" for period at end and realigned margin.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE
Section effective 180 days after Apr. 20, 2005, and not applicable with respect to cases commenced under
thistitle before such effective date, except as otherwise provided, see section 1501 of Pub. L. 109-8, set out as
an Effective Date of 2005 Amendment note under section 101 of thistitle.

DEBTOR FINANCIAL MANAGEMENT TRAINING TEST PROGRAM

Pub. L. 109-8, title |, 8105, Apr. 20, 2005, 119 Stat. 36, provided that the Director of the Executive Office
for United States Trustees develop afinancial management training curriculum and materials to educate
individual debtors on how to better manage their finances, with 6 judicial districts used to test the program for
18 months beginning not later than 270 days after Apr. 20, 2005, and within 3 months after the conclusion of
an evaluation, the Director should report to the Speaker of the House of Representatives and the President pro
tempore of the Senate on the appropriate findings.

8112. Prohibition on disclosur e of name of minor children

The debtor may be required to provide information regarding a minor child involved in matters
under thistitle but may not be required to disclose in the public records in the case the name of such
minor child. The debtor may be required to disclose the name of such minor child in a nonpublic
record that is maintained by the court and made available by the court for examination by the United
States trustee, the trustee, and the auditor (if any) serving under section 586(f) of title 28, in the case.
The court, the United States trustee, the trustee, and such auditor shall not disclose the name of such
minor child maintained in such nonpublic record.

(Added Pub. L. 109-8, title 11, §233(a), Apr. 20, 2005, 119 Stat. 74.)

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not applicable with respect to cases commenced under
thistitle before such effective date, except as otherwise provided, see section 1501 of Pub. L. 109-8, set out as
an Effective Date of 2005 Amendment note under section 101 of thistitle.

CHAPTER 3—CASE ADMINISTRATION
SUBCHAPTER [ —COMMENCEMENT OF A CASE



301. Voluntary cases.

302. Joint cases.
303. Involuntary cases.
[304. Repealed.]
305. Abstention.
306. Limited appearance.
307. United States trustee.
308. Debtor reporting requirements.
SUBCHAPTER II—OFFICERS
321. Eligibility to serve astrustee.
322. Qualification of trustee.
323. Role and capacity of trustee.
324. Removal of trustee or examiner.
325. Effect of vacancy.
326. Limitation on compensation of trustee.
327. Employment of professional persons.
328. Limitation on compensation of professional persons.
329. Debtor's transactions with attorneys.
330. Compensation of officers.
331. Interim compensation.
332. Consumer privacy ombudsman.
333. Appointment of patient care ombudsman.
SUBCHAPTER II|—ADMINISTRATION
341. Meetings of creditors and equity security holders.
342. Notice.
343. Examination of the debtor.
344. Self-incrimination; immunity.
345. Money of estates.
346. Special provisions related to the treatment of State and local taxes.
347. Unclaimed property.
348. Effect of conversion.
349. Effect of dismissal.
350. Closing and reopening cases.
351 Disposal of patient records.
SUBCHAPTER IV—ADMINISTRATIVE POWERS
361. Adequate protection.
362. Automatic stay.
363. Use, sale, or lease of property.
364. Obtaining credit.
365. Executory contracts and unexpired | eases.
366. Utility service.

EDITORIAL NOTES

AMENDMENTS

2010—Pub. L. 111-327, 82(a)(49), Dec. 22, 2010, 124 Stat. 3562, inserted "patient care" before
"ombudsman" in item 333.

2005—Pub. L. 109-8, title 1, 8232(c), title 1V, 8434(a)(2), title V11, §719(a)(2), title VIII, §802(d)(4), title
XI, 881102(b), 1104(a)(2), Apr. 20, 2005, 119 Stat. 74, 111, 133, 146, 190, 192, added items 308, 332, 333,
and 351, substituted " Special provisions related to the treatment of State and local taxes" for " Special tax
provisions' in item 346, and struck out item 304 "Cases ancillary to foreign proceedings'.

1986—Pub. L. 99-554, title I1, 8205(b), Oct. 27, 1986, 100 Stat. 3098, added item 307.



SUBCHAPTER I —COMMENCEMENT OF A CASE

§301. Voluntary cases

(a) A voluntary case under a chapter of thistitle is commenced by the filing with the bankruptcy
court of a petition under such chapter by an entity that may be a debtor under such chapter.

(b) The commencement of avoluntary case under a chapter of this title constitutes an order for
relief under such chapter.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2558; Pub. L. 109-8, title VV, §501(b), Apr. 20, 2005, 119
Stat. 118.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Sections 301, 302, 303, and 304 are al modified in the House amendment to adopt an idea contained in
sections 301 and 303 of the Senate amendment requiring a petition commencing a case to be filed with the
bankruptcy court. The exception contained in section 301 of the Senate bill relating to cases filed under
chapter 9 is deleted. Chapter 9 cases will be handled by a bankruptcy court as are other title 11 cases.

SENATE REPORT NO. 95-989

Section 301 specifies the manner in which a voluntary bankruptcy case is commenced. The debtor filesa
petition under this section under the particular operative chapter of the bankruptcy code under which he
wishes to proceed. Thefiling of the petition constitutes an order for relief in the case under that chapter. The
section contains no change from current law, except for the use of the phrase "order for relief" instead of
"adjudication.” The term adjudication is replaced by aless pejorative phrase in light of the clear power of
Congress to permit voluntary bankruptcy without the necessity for an adjudication, as under the 1898 act
[former title 11], which was adopted when voluntary bankruptcy was a concept not thoroughly tested.

EDITORIAL NOTES

AMENDMENTS

2005—Pub. L. 109-8 designated existing provisions as subsec. (a), struck out "The commencement of a
voluntary case under a chapter of thistitle constitutes an order for relief under such chapter." at end, and
added subsec. (b).

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

8302. Joint cases

(a) A joint case under a chapter of thistitle is commenced by the filing with the bankruptcy court
of asingle petition under such chapter by an individual that may be a debtor under such chapter and
such individual's spouse. The commencement of ajoint case under a chapter of this title constitutes
an order for relief under such chapter.

(b) After the commencement of ajoint case, the court shall determine the extent, if any, to which
the debtors estates shall be consolidated.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2558.)
HISTORICAL AND REVISION NOTES
SENATE REPORT NO. 95-989



A joint case is avoluntary bankruptcy case concerning awife and husband. Under current law, thereis no
explicit provision for joint cases. Very often, however, in the consumer debtor context, a husband and wife are
jointly liable on their debts, and jointly hold most of their property. A joint case will facilitate consolidation of
their estates, to the benefit of both the debtors and their creditors, because the cost of administration will be
reduced, and there will be only onefiling fee.

Section 302 specifies that ajoint case is commenced by the filing of a petition under an appropriate chapter
by an individual and that individual's spouse. Thus, one spouse cannot take the other into bankruptcy without
the other's knowledge or consent. The filing of the petition constitutes an order for relief under the chapter
selected.

Subsection (b) requires the court to determine the extent, if any, to which the estates of the two debtors will
be consolidated; that is, assets and liabilities combined in asingle pool to pay creditors. Factors that will be
relevant in the court's determination include the extent of jointly held property and the amount of
jointly-owned debts. The section, of course, is not license to consolidate in order to avoid other provisions of
the title to the detriment of either the debtors or their creditors. It is designed mainly for ease of
administration.

8303. Involuntary cases

(&) Aninvoluntary case may be commenced only under chapter 7 or 11 of thistitle, and only
against a person, except afarmer, family farmer, or a corporation that is not a moneyed, business, or
commercia corporation, that may be a debtor under the chapter under which such caseis
commenced.

(b) Aninvoluntary case against a person is commenced by the filing with the bankruptcy court of
a petition under chapter 7 or 11 of thistitle—

(2) by three or more entities, each of which is either a holder of a claim against such person that
is not contingent as to liability or the subject of a bona fide dispute as to liability or amount, or an
indenture trustee representing such a holder, if such noncontingent, undisputed claims aggregate at

least $10,000 1 more than the value of any lien on property of the debtor securing such claims held
by the holders of such claims;

(2) if there are fewer than 12 such holders, excluding any employee or insider of such person
and any transferee of atransfer that is voidable under section 544, 545, 547, 548, 549, or 724(a) of

thistitle, by one or more of such holders that hold in the aggregate at least $10,000 1 of such
claims;
(3) if such person is a partnership—
(A) by fewer than all of the general partnersin such partnership; or
(B) if relief has been ordered under thistitle with respect to al of the general partnersin such
partnership, by ageneral partner in such partnership, the trustee of such a general partner, or a
holder of a claim against such partnership; or

(4) by aforeign representative of the estate in aforeign proceeding concerning such person.

(c) After thefiling of a petition under this section but before the caseis dismissed or relief is
ordered, a creditor holding an unsecured claim that is not contingent, other than a creditor filing
under subsection (b) of this section, may join in the petition with the same effect asif such joining
creditor were a petitioning creditor under subsection (b) of this section.

(d) The debtor, or ageneral partner in a partnership debtor that did not join in the petition, may file
an answer to a petition under this section.

(e) After notice and a hearing, and for cause, the court may require the petitioners under this
section to file a bond to indemnify the debtor for such amounts as the court may later allow under
subsection (i) of this section.

(f) Notwithstanding section 363 of thistitle, except to the extent that the court orders otherwise,
and until an order for relief in the case, any business of the debtor may continue to operate, and the
debtor may continue to use, acquire, or dispose of property asif an involuntary case concerning the
debtor had not been commenced.



(g) At any time after the commencement of an involuntary case under chapter 7 of thistitle but
before an order for relief in the case, the court, on request of a party in interest, after notice to the
debtor and a hearing, and if necessary to preserve the property of the estate or to prevent loss to the
estate, may order the United States trustee to appoint an interim trustee under section 701 of thistitle
to take possession of the property of the estate and to operate any business of the debtor. Before an
order for relief, the debtor may regain possession of property in the possession of atrustee ordered
appointed under this subsection if the debtor files such bond as the court requires, conditioned on the
debtor's accounting for and delivering to the trustee, if thereisan order for relief in the case, such
property, or the value, as of the date the debtor regains possession, of such property.

(h) If the petition is not timely controverted, the court shall order relief against the debtor in an
involuntary case under the chapter under which the petition was filed. Otherwise, after trial, the court
shall order relief against the debtor in an involuntary case under the chapter under which the petition
wasfiled, only if—

(1) the debtor is generally not paying such debtor's debts as such debts become due unless such
debts are the subject of abona fide dispute asto liability or amount; or

(2) within 120 days before the date of the filing of the petition, a custodian, other than atrustee,
receiver, or agent appointed or authorized to take charge of less than substantially all of the
property of the debtor for the purpose of enforcing alien against such property, was appointed or
took possession.

(i) If the court dismisses a petition under this section other than on consent of all petitioners and
the debtor, and if the debtor does not waive the right to judgment under this subsection, the court
may grant judgment—

(1) against the petitioners and in favor of the debtor for—
(A) costs; or
(B) areasonable attorney's fee; or

(2) against any petitioner that filed the petition in bad faith, for—
(A) any damages proximately caused by such filing; or
(B) punitive damages.

() Only after notice to al creditors and a hearing may the court dismiss a petition filed under this
section—
(1) on the motion of a petitioner;
(2) on consent of all petitioners and the debtor; or
(3) for want of prosecution.

(K)(2) If—

(A) the petition under this section isfalse or contains any materially false, fictitious, or
fraudulent statement;

(B) the debtor isan individual; and

(C) the court dismisses such petition,

the court, upon the motion of the debtor, shall seal al the records of the court relating to such
petition, and all references to such petition.

(2) If the debtor isan individual and the court dismisses a petition under this section, the court
may enter an order prohibiting all consumer reporting agencies (as defined in section 603(f) of the
Fair Credit Reporting Act (15 U.S.C. 1681a(f))) from making any consumer report (as defined in
section 603(d) of that Act) that contains any information relating to such petition or to the case
commenced by the filing of such petition.

(3) Upon the expiration of the statute of limitations described in section 3282 of title 18, for a
violation of section 152 or 157 of such title, the court, upon the motion of the debtor and for good
cause, may expunge any records relating to a petition filed under this section.



(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2559; Pub. L. 98-353, title |11, §§426, 427, July 10, 1984, 98
Stat. 369; Pub. L. 99-554, title |1, §§204, 254, 283(b), Oct. 27, 1986, 100 Stat. 3097, 3105, 3116;
Pub. L. 103-394, title |, §108(b), Oct. 22, 1994, 108 Stat. 4112; Pub. L. 109-8, title 11, §332(b), title
VIII, §802(d)(2), title XI1, §1234(a), Apr. 20, 2005, 119 Stat. 103, 146, 204; Pub. L. 111-327,
§2(2)(9), Dec. 22, 2010, 124 Stat. 3558.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 303(b)(1) is modified to make clear that unsecured claims against the debtor must be determined by
taking into account liens securing property held by third parties.

Section 303(b)(3) adopts a provision contained in the Senate amendment indicating that an involuntary
petition may be commenced against a partnership by fewer than al of the general partnersin such partnership.
Such action may be taken by fewer than all of the general partners notwithstanding a contrary agreement
between the partners or State or local law.

Section 303(h)(1) in the House amendment is a compromise of standards found in H.R. 8200 as passed by
the House and the Senate amendment pertaining to the standards that must be met in order to obtain an order
for relief in an involuntary case under title 11. The language specifies that the court will order such relief only
if the debtor is generally not paying debtor's debts as they become due.

Section 303(h)(2) reflects a compromise pertaining to section 543 of title 11 relating to turnover of property
by acustodian. It provides an alternative test to support an order for relief in an involuntary case. If a
custodian, other than atrustee, receiver, or agent appointed or authorized to take charge of less than
substantialy all of the property of the debtor for the purpose of enforcing alien against such property, was
appointed or took possession within 120 days before the date of the filing of the petition, then the court may
order relief in the involuntary case. The test under section 303(h)(2) differs from section 3a(5) of the
Bankruptcy Act [section 21(a)(5) of former title 11], which requires an involuntary case to be commenced
before the earlier of time such custodian was appointed or took possession. The test in section 303(h)(2)
authorizes an order for relief to be entered in an involuntary case from the later date on which the custodian
was appointed or took possession.

SENATE REPORT NO. 95-989

Section 303 governs the commencement of involuntary cases under title 11. An involuntary case may be
commenced only under chapter 7, Liquidation, or chapter 11, Reorganization. Involuntary cases are not
permitted for municipalities, because to do so may constitute an invasion of State sovereignty contrary to the
10th amendment, and would constitute bad policy, by permitting the fate of a municipality, governed by
officials elected by the people of the municipality, to be determined by a small number of creditors of the
municipality. Involuntary chapter 13 cases are not permitted either. To do so would constitute bad policy,
because chapter 13 only works when there is awilling debtor that wants to repay his creditors. Short of
involuntary servitude, it is difficult to keep a debtor working for his creditors when he does not want to pay
them back. See chapter 3, supra.

The exceptions contained in current law that prohibit involuntary cases against farmers, ranchers and
eleemosynary institutions are continued. Farmers and ranchers are excepted because of the cyclical nature of
their business. One drought year or one year of low prices, as aresult of which afarmer istemporarily unable
to pay his creditors, should not subject him to involuntary bankruptcy. Eleemosynary institutions, such as
churches, schools, and charitable organizations and foundations, likewise are exempt from involuntary
bankruptcy.

The provisions for involuntary chapter 11 casesis a dight change from present law, based on the proposed
consolidation of the reorganization chapters. Currently, involuntary cases are permitted under chapters X and
X1l [chapters 10 and 12 of former title 11] but not under chapter XI [chapter 11 of former title 11]. The
consolidation requires asingle rule for all kinds of reorganization proceedings. Because the assets of an
insolvent debtor belong equitably to his creditors, the bill permitsinvoluntary casesin order that creditors may
realize on their assets through reorganization as well as through liquidation.

Subsection (b) of the section specifies who may file an involuntary petition. As under current law, if the
debtor has more than 12 creditors, three creditors must join in the involuntary petition. The dollar amount
limitation is changed from current law to $5,000. The new amount applies both to liquidation and
reorganization cases in order that there not be an artificial difference between the two chapters that would
provide an incentive for one or the other. Subsection (b)(1) makes explicit the right of an indenture trustee to
be one of the three petitioning creditors on behalf of the creditors the trustee represents under the indenture. |



all of the general partnersin a partnership are in bankruptcy, then the trustee of a single general partner may
file an involuntary petition against the partnership. Finally, aforeign representative may file an involuntary
case concerning the debtor in the foreign proceeding, in order to administer assetsin this country. This
subsection is not intended to overrule Bankruptcy Rule 104(d), which places certain restrictions on the transfer
of claimsfor the purpose of commencing an involuntary case. That Rule will be continued under section
405(d) of this bill.

Subsection (c) permits creditors other than the original petitioning creditorsto join in the petition with the
same effect asif the joining creditor had been one of the original petitioning creditors. Thus, if the claim of
one of the original petitioning creditorsis disallowed, the case will not be dismissed for want of three creditors
or want of $5,000 in petitioning claims if the joining creditor suffices to fulfill the statutory requirements.

Subsection (d) permits the debtor to file an answer to an involuntary petition. The subsection also permits a
general partner in a partnership debtor to answer an involuntary petition against the partnership if he did not
joinin the petition. Thus, a partnership petition by less than all of the general partnersistreated as an
involuntary, not avoluntary, petition.

The court may, under subsection (€), require the petitioners to file a bond to indemnify the debtor for such
amounts as the court may later allow under subsection (i). Subsection (i) provides for costs, attorneys fees, and
damages in certain circumstances. The bonding requirement will discourage frivolous petitions as well as
spiteful petitions based on a desire to embarrass the debtor (who may be a competitor of a petitioning creditor)
or to put the debtor out of business without good cause. An involuntary petition may put a debtor out of
business even if it iswithout foundation and is later dismissed.

Subsection (f) is both a clarification and a change from existing law. It permits the debtor to continue to
operate any business of the debtor and to dispose of property asif the case had not been commenced. The
court is permitted, however, to control the debtor's powers under this subsection by appropriate orders, such as
where there is afear that the debtor may attempt to abscond with assets, dispose of them at less than their fair
value, or dismantle his business, all to the detriment of the debtor's creditors.

The court may also, under subsection (g), appoint an interim trustee to take possession of the debtor's
property and to operate any business of the debtor, pending trial on the involuntary petition. The court may
make such an order only on the request of a party in interest, and after notice to the debtor and a hearing.
There must be a showing that atrustee is necessary to preserve the property of the estate or to prevent lossto
the estate. The debtor may regain possession by posting a sufficient bond.

Subsection (h) provides the standard for an order for relief on an involuntary petition. If the petition is not
timely controverted (the Rules of Bankruptcy Procedure will fix time limits), the court orders relief after a
trial, only if the debtor is generally unable to pay its debts as they mature, or if the debtor has failed to pay a
major portion of his debts as they become due, or if a custodian was appointed during the 90-day period
preceding the filing of the petition. The first two tests are variations of the equity insolvency test. They
represent the most significant departure from present law concerning the grounds for involuntary bankruptcy,
which requires an act of bankruptcy. Proof of the commission of an act of bankruptcy has frequently required
a showing that the debtor was insolvent on a"balance-sheet" test when the act was committed. This bill
abolishes the concept of acts of bankruptcy.

The equity insolvency test has been in equity jurisprudence for hundreds of years, and though it is new in
the bankruptcy context (except in chapter X [chapter 10 of former title 11]), the bankruptcy courts should have
no difficulty in applying it. The third test, appointment of a custodian within ninety days before the petition, is
provided for simplicity. It is not a partial re-enactment of acts of bankruptcy. If a custodian of al or
substantially all of the property of the debtor has been appointed, this paragraph creates an irrebuttable
presumption that the debtor is unable to pay its debts as they mature. Moreover, once a proceeding to liquidate
assets has been commenced, the debtor's creditors have an absolute right to have the liquidation (or
reorganization) proceed in the bankruptcy court and under the bankruptcy laws with all of the appropriate
creditor and debtor protections that those laws provide. Ninety days gives creditors ample timein which to
seek bankruptcy liquidation after the appointment of a custodian. If they wait beyond the ninety day period,
they are not precluded from filing an involuntary petition. They are simply required to prove equity
insolvency rather than the more easily provable custodian test.

Subsection (i) permits the court to award costs, reasonable attorney's fees, or damages if an involuntary
petition is dismissed other than by consent of all petitioning creditors and the debtor. The damages that the
court may award are those that may be caused by the taking of possession of the debtor's property under
subsection (g) or section 1104 of the bankruptcy code. In addition, if a petitioning creditor filed the petition in
bad faith, the court may award the debtor any damages proximately caused by the filing of the petition. These
damages may include such items as loss of business during and after the pendency of the case, and so on. "Or"
is not exclusive in this paragraph. The court may grant any or al of the damages provided for under the



provision. Dismissal in the best interests of credits under section 305(a)(1) would not give rise to a damages
claim.

Under subsection (j), the court may dismiss the petition by consent only after giving notice to al creditors.
The purpose of the subsection is to prevent collusive settlements among the debtor and the petitioning
creditors while other creditors, that wish to see relief ordered with respect to the debtor but that did not
participate in the case, are left without sufficient protection.

Subsection (k) governs involuntary cases against foreign banks that are not engaged in business in the
United States but that have assets |ocated here. The subsection prevents aforeign bank from being placed into
bankruptcy in this country unless aforeign proceeding against the bank is pending. The special protection
afforded by this section is needed to prevent creditors from effectively closing down aforeign bank by the
commencement of an involuntary bankruptcy case in this country unless that bank isinvolved in a proceeding
under foreign law. An involuntary case commenced under this subsection gives the foreign representative an
aternative to commencing a case ancillary to aforeign proceeding under section 304.

EDITORIAL NOTES

AMENDMENTS

2010—Subsecs. (K), (1). Pub. L. 111-327 redesignated subsec. (1) as (k).

2005—Subsec. (b)(1). Pub. L. 109-8, 81234(a)(1), inserted "asto liability or amount” after "bonafide
dispute" and substituted "if such noncontingent, undisputed claims' for "if such claims".

Subsec. (h)(1). Pub. L. 109-8, §1234(a)(2), inserted "asto liability or amount" before semicolon.

Subsec. (K). Pub. L. 109-8, 8802(d)(2), struck out subsec. (k) which read as follows: "Notwithstanding
subsection (a) of this section, an involuntary case may be commenced against aforeign bank that is not
engaged in such businessin the United States only under chapter 7 of thistitle and only if aforeign
proceeding concerning such bank is pending."

Subsec. (I). Pub. L. 109-8, §8332(b), added subsec. (I).

1994—Subsec. (b). Pub. L. 103-394 substituted "$10,000" for "$5,000" in pars. (1) and (2).

1986—Subsec. (d). Pub. L. 99-554, §254, inserted reference to family farmer.

Subsec. (b). Pub. L. 99-554, §283(b)(1), substituted "subject of" for "subject on".

Subsec. (g). Pub. L. 99-554, §204(1), substituted "may order the United States trustee to appoint” for "may
appoint”.

Subsec. (h)(1). Pub. L. 99-554, §283(b)(2), substituted "are the" for "that are the".

Subsec. (i)(1). Pub. L. 99-554, §204(2), inserted "or" at end of subpar. (A) and struck out subpar. (C) which
read as follows: "any damages proximately caused by the taking of possession of the debtor's property by a
trustee appointed under subsection (g) of this section or section 1104 of thistitle; or".

1984—Subsec. (b). Pub. L. 98-353, 8426(a), inserted "against a person” after "involuntary case”.

Subsec. (b)(1). Pub. L. 98-353, 8426(b)(1), inserted "or the subject on a bona fide dispute,”.

Subsec. (h)(1). Pub. L. 98-353, 8426(b)(2), inserted "unless such debts that are the subject of abonafide
dispute”.

Subsec. (j)(2). Pub. L. 98-353, §427, substituted "debtor” for "debtors".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Pub. L. 109-8, title X11, 81234(b), Apr. 20, 2005, 119 Stat. 204, provided that: "This section [amending this
section] and the amendments made by this section shall take effect on the date of the enactment of this Act
[Apr. 20, 2005] and shall apply with respect to cases commenced under title 11 of the United States Code
before, on, and after such date."

Amendment by sections 332(b) and 802(d)(2) of Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and
not applicable with respect to cases commenced under this title before such effective date, except as otherwise
provided, see section 1501 of Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT
Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of thistitle.



EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by section 204 of Pub. L. 99-554 dependent upon the
judicial district involved, see section 302(d), () of Pub. L. 99-554, set out as a note under section 581 of Title
28, Judiciary and Judicial Procedure.

Amendment by section 254 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to
cases commenced under thistitle before that date, see section 302(a), (¢)(1) of Pub. L. 99-554.

Amendment by section 283 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, see section 302(a) of
Pub. L. 99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by sections 426(a) and 427 of Pub. L. 98-353 effective with respect to cases filed 90 days after
July 10, 1984, and amendment by section 426(b) of Pub. L. 98-353 effective July 10, 1984, see section
552(a), (b) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

COURT RULESAND JUDICIAL DOCUMENTS

ADJUSTMENT OF DOLLAR AMOUNTS

The dollar amounts specified in this section were adjusted by notices of the Judicial Conference of the
United States pursuant to section 104 of thistitle as follows:

By notice dated Feb. 5, 2019, 84 F.R. 3488, effective Apr. 1, 2019, in subsec. (b)(1), (2), dollar amount
"15,775" was adjusted to "16,750". See notice of the Judicial Conference of the United States set out as a note
under section 104 of thistitle.

By notice dated Feb. 16, 2016, 81 F.R. 8748, effective Apr. 1, 2016, in subsec. (b)(1), (2), dollar amount
"15,325" was adjusted to "15,775".

By notice dated Feb. 12, 2013, 78 F.R. 12089, effective Apr. 1, 2013, in subsec. (b)(1), (2), dollar amount
"14,425" was adjusted to "15,325".

By notice dated Feb. 19, 2010, 75 F.R. 8747, effective Apr. 1, 2010, in subsec. (b)(1), (2), dollar amount
"13,475" was adjusted to "14,425".

By notice dated Feb. 7, 2007, 72 F.R. 7082, effective Apr. 1, 2007, in subsec. (b)(1), (2), dollar amount
"12,300" was adjusted to "13,475".

By notice dated Feb. 18, 2004, 69 F.R. 8482, effective Apr. 1, 2004, in subsec. (b)(1), (2), dollar amount
"11,625" was adjusted to "12,300".

By notice dated Feb. 13, 2001, 66 F.R. 10910, effective Apr. 1, 2001, in subsec. (b)(1), (2), dollar amount
"10,775" was adjusted to "11,625".

By notice dated Feb. 3, 1998, 63 F.R. 7179, effective Apr. 1, 1998, in subsec. (b)(1), (2), dollar amount
"10,000" was adjusted to "10,775".

1gee Adjustment of Dollar Amounts notes bel ow.

[§304. Repealed. Pub. L. 109-8, title V111, §802(d)(3), Apr. 20, 2005, 119 Stat.
146]
Section, Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2560, related to cases ancillary to foreign proceedings.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF REPEAL

Repeal effective 180 days after Apr. 20, 2005, and not applicable with respect to cases commenced under
thistitle before such effective date, except as otherwise provided, see section 1501 of Pub. L. 109-8, set out as
an Effective Date of 2005 Amendment note under section 101 of thistitle.

8305. Abstention
(a) The court, after notice and a hearing, may dismiss a case under thistitle, or may suspend all



proceedings in a case under thistitle, at any time if—
(1) the interests of creditors and the debtor would be better served by such dismissal or
suspension; or
(2)(A) apetition under section 1515 for recognition of aforeign proceeding has been granted;
and
(B) the purposes of chapter 15 of thistitle would be best served by such dismissal or
suspension.

(b) A foreign representative may seek dismissal or suspension under subsection (a)(2) of this
section.

(c) An order under subsection (@) of this section dismissing a case or suspending all proceedingsin
acase, or adecision not so to dismiss or suspend, is not reviewable by appeal or otherwise by the
court of appeals under section 158(d), 1291, or 1292 of title 28 or by the Supreme Court of the
United States under section 1254 of title 28.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2561; Pub. L. 101-650, title I11, §309(a), Dec. 1, 1990, 104
Stat. 5113; Pub. L. 102-198, 85, Dec. 9, 1991, 105 Stat. 1623; Pub. L. 109-8, title V11, §802(d)(6),
Apr. 20, 2005, 119 Stat. 146.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

A principle of the common law requires a court with jurisdiction over a particular matter to take
jurisdiction. This section recognizes that there are casesin which it would be appropriate for the court to
decline jurisdiction. Abstention under this section, however, is of jurisdiction over the entire case. Abstention
from jurisdiction over a particular proceeding in a case is governed by proposed 28 U.S.C. 1471(c). Thus, the
court is permitted, if the interests of creditors and the debtor would be better served by dismissal of the case or
suspension of all proceedings in the case, to so order. The court may dismiss or suspend under the first
paragraph, for example, if an arrangement is being worked out by creditors and the debtor out of court, thereis
no prejudice to the results of creditorsin that arrangement, and an involuntary case has been commenced by a
few recalcitrant creditors to provide a basis for future threats to extract full payment. The less expensive
out-of-court workout may better serve the interestsin the case. Likewise, if there is pending aforeign
proceeding concerning the debtor and the factors specified in proposed 11 U.S.C. 304(c) warrant dismissal or
suspension, the court may so act.

Subsection (b) gives aforeign representative authority to appear in the bankruptcy court to request
dismissal or suspension. Subsection (c) makes the dismissal or suspension order nonreviewable by appeal or
otherwise. The bankruptcy court, based on its experience and discretion is vested with the power of decision.

EDITORIAL NOTES

AMENDMENTS

2005—Subsec. (8)(2). Pub. L. 109-8 added par. (2) and struck out former par. (2) which read as follows:

"(2)(A) thereis pending a foreign proceeding; and

"(B) the factors specified in section 304(c) of thistitle warrant such dismissal or suspension.”

1991—Subsec. (c). Pub. L. 102-198 substituted "title 28" for "thistitl€" in two places.

1990—Subsec. (c). Pub. L. 101-650 inserted before period at end "by the court of appeals under section
158(d), 1291, or 1292 of thistitle or by the Supreme Court of the United States under section 1254 of this
title".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.



§306. Limited appearance

An appearance in a bankruptcy court by aforeign representative in connection with a petition or
request under section 303 or 305 of thistitle does not submit such foreign representative to the
jurisdiction of any court in the United States for any other purpose, but the bankruptcy court may
condition any order under section 303 or 305 of thistitle on compliance by such foreign
representative with the orders of such bankruptcy court.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2561; Pub. L. 109-8, title VII1, §802(d)(5), Apr. 20, 2005,
119 Stat. 146.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 306 permits aforeign representative that is seeking dismissal or suspension under section 305 of an
ancillary case or that is appearing in connection with a petition under section 303 or 304 to appear without
subjecting himself to the jurisdiction of any other court in the United States, including State courts. The
protection is necessary to alow the foreign representative to present his case and the case of the foreign estate,
without waiving the normal jurisdictional rules of the foreign country. That is, creditors in this country will
still have to seek redress against the foreign estate according to the host country's jurisdictional rules. Any
other result would permit local creditors to obtain unfair advantage by filing an involuntary case, thus
requiring the foreign representative to appear, and then obtaining local jurisdiction over the representative in
connection with his appearance in this country. That kind of bankruptcy law would legalize an ambush
technique that has frequently been rejected by the common law in other contexts.

However, the bankruptcy court is permitted under section 306 to condition any relief under section 303,
304, or 305 on the compliance by the foreign representative with the orders of the bankruptcy court. The last
provision is not carte blanche to the bankruptcy court to require the foreign representative to submit to
jurisdiction in other courts contrary to the general policy of the section. It is designed to enable the bankruptcy
court to enforce its own orders that are necessary to the appropriate relief granted under section 303, 304, or
305.

EDITORIAL NOTES

AMENDMENTS
2005—Pub. L. 109-8 struck out ", 304," after "section 303" in two places.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

8307. United Statestrustee

The United States trustee may raise and may appear and be heard on any issue in any case or
proceeding under thistitle but may not file a plan pursuant to section 1121(c) of thistitle.

(Added Pub. L. 99-554, title |1, 8205(a), Oct. 27, 1986, 100 Stat. 3098.)

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE

Effective date and applicability of section dependent upon the judicia district involved, see section 302(d),
(e) of Pub. L. 99-554, set out as a nhote under section 581 of Title 28, Judiciary and Judicial Procedure.

STANDING AND AUTHORITY OF BANKRUPTCY ADMINISTRATOR



Pub. L. 101650, title 111, 8317(b), Dec. 1, 1990, 104 Stat. 5115, provided that: "A bankruptcy
administrator may raise and may appear and be heard on any issue in any case under title 11, United States
Code, but may not file a plan pursuant to section 1121(c) of such title."

8308. Debtor reporting requirements

(a) For purposes of this section, the term "profitability” means, with respect to a debtor, the
amount of money that the debtor has earned or lost during current and recent fiscal periods.
(b) A debtor in asmall business case shall file periodic financial and other reports containing
information including—
(2) the debtor's profitability;
(2) reasonable approximations of the debtor's projected cash receipts and cash disbursements
over areasonable period,;
(3) comparisons of actual cash receipts and disbursements with projectionsin prior reports,
(4) whether the debtor is—
(A) in compliancein all material respects with postpetition requirements imposed by this title
and the Federal Rules of Bankruptcy Procedure; and
(B) timely filing tax returns and other required government filings and paying taxes and other
administrative expenses when due;

(5) if the debtor is not in compliance with the requirements referred to in paragraph (4)(A) or
filing tax returns and other required government filings and making the payments referred to in
paragraph (4)(B), what the failures are and how, at what cost, and when the debtor intends to
remedy such failures; and

(6) such other matters as are in the best interests of the debtor and creditors, and in the public
interest in fair and efficient procedures under chapter 11 of thistitle.

(Added Pub. L. 109-8, title IV, §434(a)(1), Apr. 20, 2005, 119 Stat. 111; amended Pub. L. 111-327,
§2(a)(10), Dec. 22, 2010, 124 Stat. 3558.)

EDITORIAL NOTES

REFERENCESIN TEXT

The Federa Rules of Bankruptcy Procedure, referred to in subsec. (b)(4)(A), are set out in the Appendix to
thistitle.

AMENDMENTS

2010—Subsec. (b). Pub. L. 111-327, §82(a)(10)(A), substituted "debtor in a small business case" for "small
business debtor" in introductory provisions.

Subsec. (b)(4) to (6). Pub. L. 111-327, 82(a)(10)(B), struck out subpar. (A) designation before "whether the
debtor” in par. (4) and redesignated cls. (i) and (ii) of former subpar. (A) as subpars. (A) and (B), respectively,
redesignated former subpars. (B) and (C) of par. (4) as pars. (5) and (6), respectively, and, in par. (5),
substituted "paragraph (4)(A)" for "subparagraph (A)(i)" and "paragraph (4)(B)" for "subparagraph (A)(ii)".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE

Pub. L. 109-8, title 1V, 8434(b), Apr. 20, 2005, 119 Stat. 111, provided that: " The amendments made by
subsection (a) [enacting this section] shall take effect 60 days after the date on which rules are prescribed
under section 2075 of title 28, United States Code, to establish forms to be used to comply with section 308 of
title 11, United States Code, as added by subsection (a) [ See Bankruptcy Form No. 25C, eff. Dec. 1, 2008]."

SUBCHAPTER II—OFFICERS



8321. Eligibility to serve astrustee

(a) A person may serve as trustee in a case under thistitle only if such person is—

(1) anindividual that is competent to perform the duties of trustee and, in a case under chapter
7, 12, or 13 of thistitle, resides or has an officein the judicial district within which the caseis
pending, or in any judicial district adjacent to such district; or

(2) a corporation authorized by such corporation's charter or bylaws to act as trustee, and, in a
case under chapter 7, 12, or 13 of thistitle, having an officein at least one of such districts.

(b) A person that has served as an examiner in the case may not serve astrustee in the case.
(c) The United States trustee for the judicial district in which the caseis pending is eligible to
serve astrustee in the case if necessary.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2561; Pub. L. 98-353, title 111, 8428, July 10, 1984, 98 Stat.
369; Pub. L. 99-554, title |1, 88206, 257(c), Oct. 27, 1986, 100 Stat. 3098, 3114.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS
Section 321 indicates that an examiner may not serve as atrustee in the case.

SENATE REPORT NO. 95-989

Section 321 is adapted from current Bankruptcy Act 845 [section 73 of former title 11] and Bankruptcy
Rule 209. Subsection (a) specifies that an individual may serve as trustee in a bankruptcy case only if heis
competent to perform the duties of trustee and resides or has an office in the judicial district within which the
caseis pending, or in an adjacent judicial district. A corporation must be authorized by its charter or bylaws to
act astrustee, and, for chapter 7 or 13 cases, must have an office in any of the above mentioned judicial
districts.

EDITORIAL NOTES

AMENDMENTS

1986—Subsec. (a). Pub. L. 99-554, §257(c), inserted reference to chapter 12 in two places.
Subsec. (€). Pub. L. 99-554, §206, added subsec. (c).
1984—Subsec. (b). Pub. L. 98-353 substituted "the case" for "a case" after "an examiner in".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by section 206 of Pub. L. 99-554 dependent upon the
judicial district involved, see section 302(d), (e) of Pub. L. 99-554, set out as a note under section 581 of Title
28, Judiciary and Judicial Procedure.

Amendment by section 257 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to
cases commenced under thistitle before that date, see section 302(a), (¢)(1) of Pub. L. 99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8322. Qualification of trustee

(a) Except as provided in subsection (b)(1), a person selected under section 701, 702, 703, 1104,
1163, 1183, 1202, or 1302 of thistitle to serve as trustee in a case under thistitle qualifiesif before



seven days after such selection, and before beginning official duties, such person has filed with the
court abond in favor of the United States conditioned on the faithful performance of such official
duties.
(b)(1) The United States trustee qualifies wherever such trustee serves as trustee in a case under
thistitle.
(2) The United States trustee shall determine—
(A) the amount of a bond required to be filed under subsection (a) of this section; and
(B) the sufficiency of the surety on such bond.

(c) A trustee is not liable personally or on such trustee's bond in favor of the United States for any
penalty or forfeiture incurred by the debtor.

(d) A proceeding on atrustee's bond may not be commenced after two years after the date on
which such trustee was discharged.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2562; Pub. L. 98-353, title |11, §429, July 10, 1984, 98 Stat.
369; Pub. L. 99-554, title 11, §§207, 257(d), Oct. 27, 1986, 100 Stat. 3098, 3114; Pub. L. 103-394,
titte V, 8501(d)(3), Oct. 22, 1994, 108 Stat. 4143; Pub. L. 111-16, §2(2), May 7, 2009, 123 Stat.
1607; Pub. L. 116-54, §4(a)(3), Aug. 23, 2019, 133 Stat. 1085.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 322(a) is modified to include a trustee serving in arailroad reorganization under subchapter IV of
chapter 11.

SENATE REPORT NO. 95-989

A trustee qualifiesin a case by filing, within five days after selection, abond in favor of the United States,
conditioned on the faithful performance of his official duties. This section is derived from the Bankruptcy Act
section 50b [section 78(b) of former title 11]. The court is required to determine the amount of the bond and
the sufficiency of the surety on the bond. Subsection (c), derived from Bankruptcy Act section 50i [section
78(i) of former title 11], relieves the trustee from personal liability and from liability on his bond for any
penalty or forfeiture incurred by the debtor. Subsection (d), derived from section 50m [section 78(m) of
former title 11], fixes atwo-year statute of limitations on any action on atrustee's bond. Finally, subsection (e)
dispenses with the bonding requirement for the United States trustee.

EDITORIAL NOTES

AMENDMENTS

2019—Subsec. (a). Pub. L. 116-54 inserted "1183," after "1163,".

2009—Subsec. (a). Pub. L. 111-16 substituted "seven days" for "five days".

1994—Subsec. (d). Pub. L. 103-394 substituted 1202, or 1302" for "1302, or 1202".

1986—Subsec. (a). Pub. L. 99-554, §257(d), inserted reference to section 1202 of thistitle.

Pub. L. 99-554, §207(1), substituted "Except as provided in subsection (b)(1), a person” for "A person”.

Subsec. (b). Pub. L. 99-554, §207(2), amended subsec. (b) generally, adding par. (1), designating existing
provisions as par. (2), substituting "The United States trustee" for "The court”, "(A) the amount” for "(1) the
amount”, and " (B) the sufficiency" for "(2) the sufficiency".

1984—Subsec. (b)(1). Pub. L. 98-353 inserted "required to be".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2019 AMENDMENT

Amendment by Pub. L. 116-54 effective 180 days after Aug. 23, 2019, see section 5 of Pub. L. 116-54, set
out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 2009 AMENDMENT

Amendment by Pub. L. 111-16 effective Dec. 1, 2009, see section 7 of Pub. L. 11116, set out as a note
under section 109 of thistitle.



EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103—-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by section 207 of Pub. L. 99-554 dependent upon the
judicial district involved, see section 302(d), (€) of Pub. L. 99-554, set out as a note under section 581 of Title
28, Judiciary and Judicial Procedure.

Amendment by section 257 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to
cases commenced under this title before that date, see section 302(a), (c)(1) of Pub. L. 99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8323. Role and capacity of trustee

(a) Thetrustee in a case under thistitle is the representative of the estate.
(b) Thetrustee in a case under thistitle has capacity to sue and be sued.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2562.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Subsection (&) of this section makes the trustee the representative of the estate. Subsection (b) grants the
trustee the capacity to sue and to be sued. If the debtor remains in possession in a chapter 11 case, section
1107 gives the debtor in possession these rights of the trustee: the debtor in possession becomes the
representative of the estate, and may sue and be sued. The same appliesin a chapter 13 case.

8324. Removal of trustee or examiner

(a) The court, after notice and a hearing, may remove a trustee, other than the United States
trustee, or an examiner, for cause.

(b) Whenever the court removes a trustee or examiner under subsection (a) in a case under this
title, such trustee or examiner shall thereby be removed in al other cases under thistitlein which
such trustee or examiner is then serving unless the court orders otherwise.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2562; Pub. L. 99-554, title |1, §208, Oct. 27, 1986, 100 Stat.
3098.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989
This section permits the court, after notice and a hearing, to remove atrustee for cause.

EDITORIAL NOTES

AMENDMENTS

1986—Pub. L. 99-554 amended section generally, designating existing provisions as subsec. (a),
substituting "atrustee, other than the United States trustee, or an examiner" for "atrustee or an examiner”, and
adding subsec. (b).

STATUTORY NOTESAND RELATED SUBSIDIARIES
EFFECTIVE DATE OF 1986 AMENDMENT



Effective date and applicability of amendment by Pub. L. 99-554 dependent upon the judicial district
involved, see section 302(d), (e) of Pub. L. 99-554, set out as a note under section 581 of Title 28, Judiciary
and Judicial Procedure.

8325. Effect of vacancy

A vacancy in the office of trustee during a case does not abate any pending action or proceeding,
and the successor trustee shall be substituted as a party in such action or proceeding.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2562.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95989
Section 325, derived from Bankruptcy Act section 46 [section 74 of former title 11] and Bankruptcy Rule
221(b), specifiesthat avacancy in the office of trustee during a case does not abate any pending action or
proceeding. The successor trustee, when selected and qualified, is substituted as a party in any pending action
or proceeding.

8326. Limitation on compensation of trustee

() In acase under chapter 7 or 11, other than a case under subchapter V of chapter 11, the court
may allow reasonable compensation under section 330 of thistitle of the trustee for the trustee's
services, payable after the trustee renders such services, not to exceed 25 percent on the first $5,000
or less, 10 percent on any amount in excess of $5,000 but not in excess of $50,000, 5 percent on any
amount in excess of $50,000 but not in excess of $1,000,000, and reasonable compensation not to
exceed 3 percent of such moneysin excess of $1,000,000, upon al moneys disbursed or turned over
in the case by the trustee to partiesin interest, excluding the debtor, but including holders of secured
clams.

(b) In a case under subchapter V of chapter 11 or chapter 12 or 13 of thistitle, the court may not
allow compensation for services or reimbursement of expenses of the United States trustee or of a
standing trustee appointed under section 586(b) of title 28, but may allow reasonable compensation
under section 330 of thistitle of atrustee appointed under section 1202(a) or 1302(a) of thistitle for
the trustee's services, payable after the trustee renders such services, not to exceed five percent upon
all payments under the plan.

(c) If more than one person serves as trustee in the case, the aggregate compensation of such
persons for such service may not exceed the maximum compensation prescribed for a single trustee
by subsection (a) or (b) of this section, as the case may be.

(d) The court may deny allowance of compensation for services or reimbursement of expenses of
the trustee if the trustee failed to make diligent inquiry into facts that would permit denial of
allowance under section 328(c) of thistitle or, with knowledge of such facts, employed a
professional person under section 327 of thistitle.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2562; Pub. L. 98-353, title |11, §430(a), (b), July 10, 1984,
98 Stat. 369; Pub. L. 99-554, title |1, §209, Oct. 27, 1986, 100 Stat. 3098; Pub. L. 103-394, title|,
§107, Oct. 22, 1994, 108 Stat. 4111; Pub. L. 116-54, 84(a)(4), Aug. 23, 2019, 133 Stat. 1085.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 326(a) of the House amendment modifies a provision as contained in H.R. 8200 as passed by the
House. The percentage limitation on the fees of atrustee contained in the House bill is retained, but no
additional percentage is specified for cases in which atrustee operates the business of the debtor. Section
326(b) of the Senate amendment is deleted as an unnecessary restatement of the limitation contained in section
326(a) as modified. The provision contained in section 326(a) of the Senate amendment authorizing atrustee



to receive a maximum fee of $150 regardless of the availability of assetsin the estate is deleted. It will not be
necessary in view of theincrease in section 326(a) and the doubling of the minimum fee as provided in section
330(b).

Section 326(b) of the House amendment derives from section 326(c) of H.R. 8200 as passed by the House.
It is a conforming amendment to indicate a change with respect to the selection of atrustee in a chapter 13
case under section 1302(a) of title 11.

SENATE REPORT NO. 95-989

This section is derived in part from section 48c of the Bankruptcy Act [section 76(c) of former title 11]. It
must be emphasized that this section does not authorize compensation of trustees. This section simply fixes
the maximum compensation of atrustee. Proposed 11 U.S.C. 330 authorizes and fixes the standard of
compensation. Under section 48c of current law, the maximum limits have tended to become minimumsin
many cases. This section is not intended to be so interpreted. The limitsin this section, together with the
limitations found in section 330, are to be applied as outer limits, and not as grants or entitlements to the
maximum fees specified.

The maximum fee schedule is derived from section 48c(1) of the present act [section 76(c)(1) of former title
11], but with a change relating to the bases on which the percentage maxima are computed. The maximum fee
schedule is based on decreasing percentages of increasing amounts. The amounts are the amounts of money
distributed by the trustee to parties in interest, excluding the debtor, but including secured creditors. These
amounts were last amended in 1952. Since then, the cost of living has approximately doubled. Thus, the bases
were doubled.

It should be noted that the bases on which the maximum fee is computed includes moneys turned over to
secured creditors, to cover the situation where the trustee liquidates property subject to alien and distributes
the proceeds. It does not cover cases in which the trustee simply turns over the property to the secured
creditor, nor where the trustee abandons the property and the secured creditor is permitted to foreclose. The
provision is also subject to the rights of the secured creditor generally under proposed section 506, especially
506(c). The $150 discretionary fee provision of current law is retained.

Subsection (b) of this section entitles an operating trustee to a reasonable fee, without any limitation based
on the maximum provided for aliquidating trustee asin current law, Bankruptcy Act 848c(2) [section 76(c)(2)
of former title 11].

Subsection (c) [enacted as (b)] permits a maximum fee of five percent on all payments to creditors under a
chapter 13 plan to the trustee appointed in the case.

Subsection (d) [enacted as (c)] provides a limitation not found in current law. Even if more than one trustee
serves in the case, the maximum fee payable to all trustees does not change. For example, if an interim trustee
is appointed and an elected trustee replaces him, the combined total of the fees payable to the interim trustee
and the permanent trustee may not exceed the amount specified in this section. Under current law, very often a
receiver receives afull fee and a subsequent trustee also receives afull fee. The resultant "double-dipping",
especialy in cases in which the receiver and the trustee are the same individual, is detrimental to the interests
of creditors, by needlessly increasing the cost of administering bankruptcy estates.

Subsection (€) [enacted as (d)] permits the court to deny compensation to atrustee if the trustee has been
derelict in his duty by employing counsel, who is not disinterested.

EDITORIAL NOTES

AMENDMENTS

2019—Subsec. (a). Pub. L. 116-54, 84(a)(4)(A), inserted ", other than a case under subchapter V of chapter
11" after "7 or 11".

Subsec. (b). Pub. L. 116-54, 84(a)(4)(B), inserted "subchapter V of chapter 11 or" after "In a case under".

1994—Subsec. (a). Pub. L. 103-394 substituted "25 percent on the first $5,000 or less, 10 percent on any
amount in excess of $5,000 but not in excess of $50,000, 5 percent on any amount in excess of $50,000 but
not in excess of $1,000,000, and reasonable compensation not to exceed 3 percent of such moneys in excess of
$1,000,000" for "fifteen percent on the first $1,000 or less, six percent on any amount in excess of $1,000 but
not in excess of $3,000, and three percent on any amount in excess of $3,000".

1986—Subsec. (b). Pub. L. 99-554 amended subsec. (b) generally, substituting "under chapter 12 or 13 of
thistitle" for "under chapter 13 of thistitle", "expenses of the United States trustee or of a standing trustee
appointed under section 586(b) of title 28" for "expenses of a standing trustee appointed under section 1302(d)
of thistitle", and "under section 1202(a) or 1302(a) of thistitle" for "under section 1302(a) of thistitle".

1984—Subsec. (a). Pub. L. 98-353, §430(a), substituted "and three percent on any amount in excess of



$3000" for "three percent on any amount in excess of $3,000 but not in excess of $20,000, two percent on any
amount in excess of $20,000 but not in excess of $50,000, and one percent on any amount in excess of
$50,000".

Subsec. (d). Pub. L. 98-353, §430(b), amended subsec. (d) generally. Prior to amendment, subsec. (d) read
asfollows: "The court may deny allowance of compensation for services and reimbursement of expenses of
the trusteeif the trustee—

"(1) failed to make diligent inquiry into facts that would permit denial of allowance under section

328(c) of thistitle; or

"(2) with knowledge of such facts, employed a professional person under section 327 of thistitle."

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2019 AMENDMENT

Amendment by Pub. L. 116-54 effective 180 days after Aug. 23, 2019, see section 5 of Pub. L. 116-54, set
out as a hote under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT
Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by Pub. L. 99-554 dependent upon the judicial district
involved, see section 302(d), (e) of Pub. L. 99-554, set out as a note under section 581 of Title 28, Judiciary
and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

REFERENCESIN SUBSECTION (B) TEMPORARILY DEEMED TO INCLUDE ADDITIONAL
REFERENCES
Until the amendments made by subtitle A (88201 to 231) of title Il of Pub. L. 99-554 become effectivein a
district and apply to a case, for purposes of such case any reference in subsec. (b) of this section—
(1) to chapter 13 of thistitle is deemed to be areference to chapter 12 or 13 of thistitle,
(2) to section 1302(d) of thistitle is deemed to be areference to section 1302(d) of thistitle or section
586(b) of Title 28, Judiciary and Judicial Procedure, and
(3) to section 1302(a) of thistitle is deemed to be areference to section 1202(a) or 1302(a) of thistitle,
see section 302(¢)(3)(A), (d), (e) of Pub. L. 99-554, set out in an Effective Date of 1986 Amendment;
Transition and Administrative Provisions note under section 581 of Title 28.

8327. Employment of professional persons

(a) Except as otherwise provided in this section, the trustee, with the court's approval, may employ
one or more attorneys, accountants, appraisers, auctioneers, or other professional persons, that do not
hold or represent an interest adverse to the estate, and that are disinterested persons, to represent or
assist the trustee in carrying out the trustee's duties under thistitle.

(b) If the trustee is authorized to operate the business of the debtor under section 721, 1202, or
1108 of thistitle, and if the debtor has regularly employed attorneys, accountants, or other
professional persons on salary, the trustee may retain or replace such professional personsif
necessary in the operation of such business.

(c) In acase under chapter 7, 12, or 11 of thistitle, aperson is not disqualified for employment
under this section solely because of such person's employment by or representation of a creditor,
unless there is objection by another creditor or the United States trustee, in which case the court shall
disapprove such employment if thereis an actual conflict of interest.

(d) The court may authorize the trustee to act as attorney or accountant for the estate if such



authorization isin the best interest of the estete.

(e) The trustee, with the court's approval, may employ, for a specified special purpose, other than
to represent the trustee in conducting the case, an attorney that has represented the debtor, if in the
best interest of the estate, and if such attorney does not represent or hold any interest adverse to the
debtor or to the estate with respect to the matter on which such attorney is to be employed.

(f) The trustee may not employ a person that has served as an examiner in the case.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2563; Pub. L. 98-353, title |11, §430(c), July 10, 1984, 98
Stat. 370; Pub. L. 99-554, title |1, 88210, 257(€), Oct. 27, 1986, 100 Stat. 3099, 3114.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 327(a) of the House amendment contains a technical amendment indicating that attorneys, and
perhaps other officers enumerated therein, represent, rather than assist, the trustee in carrying out the trustee's
duties.

Section 327(c) represents a compromise between H.R. 8200 as passed by the House and the Senate
amendment. The provision states that former representation of a creditor, whether secured or unsecured, will
not automatically disgualify a person from being employed by atrustee, but if such person is employed by the
trustee, the person may no longer represent the creditor in connection with the case.

Section 327(f) prevents an examiner from being employed by the trustee.

SENATE REPORT NO. 95-989

This section authorizes the trustee, subject to the court's approval, to employ professional persons, such as
attorneys, accountants, appraisers, and auctioneers, to represent or perform services for the estate. The trustee
may employ only disinterested persons that do not hold or represent an interest adverse to the estate.

Subsection (b) is an exception, and authorizes the trustee to retain or replace professional persons that the
debtor has employed if necessary in the operation of the debtor's business.

Subsection (c) provides a professional person is not disqualified for employment solely because of the
person's prior employment by or representation of a secured or unsecured creditor.

Subsection (d) permits the court to authorize the trustee, if qualified to act as his own counsel or accountant.

Subsection (€) permits the trustee, subject to the court's approval, to employ for a specified special purpose
an attorney that has represented the debtor, if such employment isin the best interest of the estate and if the
attorney does not hold or represent an interest adverse to the debtor of the estate with respect to the matter on
which heisto be employed. This subsection does not authorize the employment of the debtor's attorney to
represent the estate generally or to represent the trustee in the conduct of the bankruptcy case. The subsection
will most likely be used when the debtor isinvolved in complex litigation, and changing attorneysin the
middle of the case after the bankruptcy case has commenced would be detrimental to the progress of that other
litigation.

HOUSE REPORT NO. 95-595
Subsection (c) is an additional exception. The trustee may employ as his counsel a nondisinterested person

if the only reason that the attorney is not disinterested is because of his representation of an unsecured
creditor.

EDITORIAL NOTES

AMENDMENTS

1986—Subsec. (b). Pub. L. 99-554, §257(e)(1), which directed the insertion of ", 1202," after "section
721," was executed by making the insertion after "section 721" to reflect the probable intent of Congress.

Subsec. (c). Pub. L. 99-554, 8257(e)(2), which directed the insertion of ", 12," after "section 7," was
executed by making the insertion after "chapter 7" to reflect the probable intent of Congress.

Pub. L. 99-554, §210, inserted "or the United States trustee” after "another creditor”.

1984—Subsec. (c). Pub. L. 98-353 substituted "In a case under chapter 7 or 11 of thistitle, a person is not
disqualified for employment under this section solely because of such person's employment by or
representation of a creditor, unless there is objection by another creditor, in which case the court shall
disapprove such employment if thereis an actua conflict of interest.” for "In a case under chapter 7 or 11 of
thistitle, apersonis not disqualified for employment under this section solely because of such person's



employment by or representation of a creditor, but may not, while employed by the trustee, represent, in
connection with the case, a creditor.”

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 1986 AMENDMENT
Effective date and applicability of amendment by section 210 of Pub. L. 99-554 dependent upon the
judicial district involved, see section 302(d), () of Pub. L. 99-554, set out as a note under section 581 of Title
28, Judiciary and Judicia Procedure.
Amendment by section 257 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to
cases commenced under this title before that date, see section 302(a), (c)(1) of Pub. L. 99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8328. Limitation on compensation of professional persons

(a) The trustee, or acommittee appointed under section 1102 of thistitle, with the court's approval,
may employ or authorize the employment of a professional person under section 327 or 1103 of this
title, as the case may be, on any reasonable terms and conditions of employment, including on a
retainer, on an hourly basis, on afixed or percentage fee basis, or on a contingent fee basis.
Notwithstanding such terms and conditions, the court may allow compensation different from the
compensation provided under such terms and conditions after the conclusion of such employment, if
such terms and conditions prove to have been improvident in light of developments not capable of
being anticipated at the time of the fixing of such terms and conditions.

(b) If the court has authorized a trustee to serve as an attorney or accountant for the estate under
section 327(d) of thistitle, the court may allow compensation for the trustee's services as such
attorney or accountant only to the extent that the trustee performed services as attorney or accountant
for the estate and not for performance of any of the trustee's duties that are generally performed by a
trustee without the assistance of an attorney or accountant for the estate.

(c) Except as provided in section 327(c), 327(e), or 1107(b) of thistitle, the court may deny
allowance of compensation for services and reimbursement of expenses of a professional person
employed under section 327 or 1103 of thistitleif, at any time during such professional person's
employment under section 327 or 1103 of thistitle, such professional person is not a disinterested
person, or represents or holds an interest adverse to the interest of the estate with respect to the
matter on which such professional person is employed.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2563; Pub. L. 98-353, title 111, 8431, July 10, 1984, 98 Stat.
370; Pub. L. 109-8, title X11, 81206, Apr. 20, 2005, 119 Stat. 194.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 328(c) adopts a technical amendment contained in the Senate amendment indicating that an
attorney for the debtor in possession is not disgqualified for compensation for services and reimbursement of
expenses simply because of prior representation of the debtor.

SENATE REPORT NO. 95989

This section, which is parallel to section 326, fixes the maximum compensation allowable to a professional
person employed under section 327. It authorizes the trustee, with the court's approval, to employ professional
persons on any reasonable terms, including on aretainer, on an hourly or on a contingent fee basis. Subsection
(a) further permits the court to allow compensation different from the compensation provided under the
trustee's agreement if the prior agreement proves to have been improvident in light of development



unanticipatable at the time of the agreement. The court's power includes the power to increase as well as
decrease the agreed upon compensation. This provision is permissive, not mandatory, and should not be used
by the court if to do so would violate the code of ethics of the professional involved.

Subsection (b) limits a trustee that has been authorized to serve as his own counsel to only one fee for each
service. The purpose of permitting the trustee to serve as his own counsel isto reduce costs. It is hot included
to provide the trustee with a bonus by permitting him to receive two fees for the same service or to avoid the
maxima fixed in section 326. Thus, this subsection requires the court to differentiate between the trustee's
services as trustee, and his services as trustee's counsel, and to fix compensation accordingly. Servicesthat a
trustee normally performs for an estate without assistance of counsel are to be compensated under the limits
fixed in section 326. Only services that he performs that are normally performed by trustee's counsel may be
compensated under the maxima imposed by this section.

Subsection (c) permits the court to deny compensation for services and reimbursement of expensesif the
professional person is not disinterested or if he represents or holds an interest adverse to the estate on the
matter on which he is employed. The subsection provides a penalty for conflicts of interest.

EDITORIAL NOTES

AMENDMENTS

2005—Subsec. (a). Pub. L. 109-8 inserted "on afixed or percentage fee basis,”" after "hourly basis,”.
1984—Subsec. (a). Pub. L. 98-353 substituted "not capable of being anticipated" for "unanticipatable”.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8329. Debtor'stransactions with attor neys

(a) Any attorney representing a debtor in a case under thistitle, or in connection with such a case,
whether or not such attorney applies for compensation under thistitle, shall file with the court a
statement of the compensation paid or agreed to be paid, if such payment or agreement was made
after one year before the date of the filing of the petition, for services rendered or to be rendered in
contemplation of or in connection with the case by such attorney, and the source of such
compensation.

(b) If such compensation exceeds the reasonable value of any such services, the court may cancel
any such agreement, or order the return of any such payment, to the extent excessive, to—

(2) the estate, if the property transferred—

(A) would have been property of the estate; or

(B) wasto be paid by or on behalf of the debtor under a plan under chapter 11, 12, or 13 of
thistitle; or

(2) the entity that made such payment.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2564; Pub. L. 98-353, title 111, 8432, July 10, 1984, 98 Stat.
370; Pub. L. 99-554, title 1, 8257(c), Oct. 27, 1986, 100 Stat. 3114.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989
This section, derived in large part from current Bankruptcy Act section 60d [section 96(d) of former title



11], requires the debtor's attorney to file with the court a statement of the compensation paid or agreed to be
paid to the attorney for servicesin contemplation of and in connection with the case, and the source of the
compensation. Payments to a debtor's attorney provide serious potential for evasion of creditor protection
provisions of the bankruptcy laws, and serious potential for overreaching by the debtor's attorney, and should
be subject to careful scrutiny.

Subsection (b) permits the court to deny compensation to the attorney, to cancel an agreement to pay
compensation, or to order the return of compensation paid, if the compensation exceeds the reasonable value
of the services provided. The return of payments already made are generally to the trustee for the benefit of
the estate. However, if the property would not have come into the estate in any event, the court will order it
returned to the entity that made the payment.

The Bankruptcy Commission recommended a provision similar to this that would have also permitted an
examination of the debtor's transactions with insiders. S. 236, 94th Cong., 1st sess., sec. 4-311(b) (1975). Its
exclusion hereisto permit it to be dealt with by the Rules of Bankruptcy Procedure. It is not intended that the
provision be deleted entirely, only that the flexibility of the rules is more appropriate for such evidentiary
matters.

EDITORIAL NOTES

AMENDMENTS
1986—Subsec. (b)(1)(B). Pub. L. 99-554 inserted reference to chapter 12.

1984—Subsec. (). Pub. L. 98-353, §432(a), substituted "or" for "and" after "in contemplation of".
Subsec. (b)(1). Pub. L. 98-353, 8432(b), substituted "estate" for "trustee”.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to cases
commenced under this title before that date, see section 302(a), (c)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

§330. Compensation of officers

(a)(1) After notice to the partiesin interest and the United States Trustee and a hearing, and
subject to sections 326, 328, and 329, the court may award to atrustee, a consumer privacy
ombudsman appointed under section 332, an examiner, an ombudsman appointed under section 333,
or aprofessional person employed under section 327 or 1103—

(A) reasonable compensation for actual, necessary services rendered by the trustee, examiner,
ombudsman, professional person, or attorney and by any paraprofessional person employed by
any such person; and

(B) reimbursement for actual, necessary expenses.

(2) The court may, on its own motion or on the motion of the United States Trustee, the United
States Trustee for the District or Region, the trustee for the estate, or any other party in interest,
award compensation that is less than the amount of compensation that is requested.

(3) In determining the amount of reasonable compensation to be awarded to an examiner, trustee
under chapter 11, or professional person, the court shall consider the nature, the extent, and the value
of such services, taking into account all relevant factors, including—

(A) the time spent on such services,

(B) the rates charged for such services,

(C) whether the services were necessary to the administration of, or beneficial at the time at
which the service was rendered toward the completion of, a case under thistitle;



(D) whether the services were performed within a reasonable amount of time commensurate
with the complexity, importance, and nature of the problem, issue, or task addressed;

(E) with respect to a professional person, whether the person is board certified or otherwise has
demonstrated skill and experience in the bankruptcy field; and

(F) whether the compensation is reasonable based on the customary compensation charged by
comparably skilled practitioners in cases other than cases under thistitle.

(4)(A) Except as provided in subparagraph (B), the court shall not allow compensation for—
(1) unnecessary duplication of services; or
(it) services that were not—
(I reasonably likely to benefit the debtor's estate; or
(I1) necessary to the administration of the case.

(B) In achapter 12 or chapter 13 case in which the debtor is an individual, the court may allow
reasonable compensation to the debtor's attorney for representing the interests of the debtor in
connection with the bankruptcy case based on a consideration of the benefit and necessity of such
services to the debtor and the other factors set forth in this section.

(5) The court shall reduce the amount of compensation awarded under this section by the amount
of any interim compensation awarded under section 331, and, if the amount of such interim
compensation exceeds the amount of compensation awarded under this section, may order the return
of the excess to the estate.

(6) Any compensation awarded for the preparation of afee application shall be based on the level
and skill reasonably required to prepare the application.

(7) In determining the amount of reasonable compensation to be awarded to atrustee, the court
shall treat such compensation as a commission, based on section 326.

(b)(1) There shall be paid from the filing fee in a case under chapter 7 of thistitle $45 to the
trustee serving in such case, after such trustee's services are rendered.

(2) The Judicial Conference of the United States—

(A) shall prescribe additional fees of the same kind as prescribed under section 1914(b) of title

28; and

(B) may prescribe notice of appearance fees and fees charged against distributions in cases
under thistitle;

to pay $15 to trustees serving in cases after such trustees' services are rendered. Beginning 1 year
after the date of the enactment of the Bankruptcy Reform Act of 1994, such $15 shall be paid in
addition to the amount paid under paragraph (1).

(c) Unless the court orders otherwise, in a case under chapter 12 or 13 of thistitle the
compensation paid to the trustee serving in the case shall not be less than $5 per month from any
distribution under the plan during the administration of the plan.

(d) In acase in which the United States trustee serves as trustee, the compensation of the trustee
under this section shall be paid to the clerk of the bankruptcy court and deposited by the clerk into
the United States Trustee System Fund established by section 589a of title 28.

(e)(1) Thereisestablished afund in the Treasury of the United States, to be known as the " Chapter
7 Trustee Fund", which shall be administered by the Director of the Administrative Office of the
United States Courts.

(2) Deposits into the Chapter 7 Trustee Fund under section 589a(f)(1)(C) of title 28 shall be
available until expended for the purposes described in paragraph (3).

(3) For fiscal years 2021 through 2026, the Chapter 7 Trustee Fund shall be available to pay the
trustee serving in a case that isfiled under chapter 7 or a case that is converted to a chapter 7 casein
the most recent fiscal year (referred to in this subsection as a "chapter 7 case") the amount described
in paragraph (4) for the chapter 7 case in which the trustee has rendered services.

(4) The amount described in this paragraph shall be the lesser of —

(A) $60; or



(B) apro ratashare, for each chapter 7 case, of the fees collected under section 1930(a)(6) of
title 28 and deposited to the United States Trustee System Fund under section 589a(f)(1) of title
28, less the amounts specified in section 589a(f)(1)(A) and (B) of title 28.

(5) The payment received by atrustee under paragraph (3) shall be paid in addition to the amount
paid under subsection (b).

(6) Not later than September 30, 2021, the Director of the Administrative Office of the United
States Courts shall promulgate regulations for the administration of this subsection.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2564; Pub. L. 98-353, title 111, §8433, 434, July 10, 1984, 98
Stat. 370; Pub. L. 99-554, title |1, §§211, 257(f), Oct. 27, 1986, 100 Stat. 3099, 3114; Pub. L.
103-394, title |, 8117, title 11, §224(b), Oct. 22, 1994, 108 Stat. 4119, 4130; Pub. L. 109-8, title|!,
§232(b), title 1V, §8407, 415, title X1, §1104(b), Apr. 20, 2005, 119 Stat. 74, 106, 107, 192; Pub. L.
116-325, §3(C), Jan. 12, 2021, 134 Stat. 5087; Pub. L. 117-43, div. A, §131, Sept. 30, 2021, 135
Stat. 351.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 330(a) contains the standard of compensation adopted in H.R. 8200 as passed by the House rather
than the contrary standard contained in the Senate amendment. Attorneys feesin bankruptcy cases can be
quite large and should be closely examined by the court. However bankruptcy legal services are entitled to
command the same competency of counsel as other cases. In that light, the policy of thissectionisto
compensate attorneys and other professionals serving in a case under title 11 at the same rate as the attorney or
other professional would be compensated for performing comparable services other than in a case under title
11. Contrary language in the Senate report accompanying S. 2266 is rejected, and Massachusetts Mutual Life
Insurance Company v. Brock, 405 F.2d 429, 432 (5th Cir. 1968) is overruled. Notions of economy of the
estate in fixing fees are outdated and have no place in a bankruptcy code.

Section 330(a)(2) of the Senate amendment is deleted although the Securities and Exchange Commission
retains aright to file an advisory report under section 1109.

Section 330(b) of the Senate amendment is del eted as unnecessary, as the limitations contained therein are
covered by section 328(c) of H.R. 8200 as passed by the House and contained in the House amendment.

Section 330(c) of the Senate amendment providing for atrustee to receive afee of $20 for each estate from
thefiling fee paid to the clerk is retained as section 330(b) of the House amendment. The section will
encourage private trustees to serve in cases under title 11 and in pilot districts will place less of aburden on
the U.S. trustee to serve in no-asset cases.

Section 330(b) of H.R. 8200 as passed by the House is retained by the House amendment as section 330(c)
[section 15330].

SENATE REPORT NO. 95-989

Section 330 authorizes the court to award compensation for services and reimbursement of expenses of
officers of the estate, and other professionals. The compensation is to be reasonable, for economy in
administration is the basic objective. Compensation is to be for actual necessary services, based on the time
spent, the nature, the extent and the value of the services rendered, and the cost of comparable servicesin
nonbankruptcy cases. There are the criteriathat have been applied by the courts as analytic aids in defining
"reasonable” compensation.

The reference to "the cost of comparable services' in a nonbankruptcy caseis not intended as a change of
existing law. In a bankruptcy case fees are not a matter for private agreement. Thereisinherent a"public
interest” that "must be considered in awarding fees," Massachusetts Mutual Life Insurance Co. v. Brock, 405
F.2d 429, 432 (C.A.5, 1968), cert. denied, 395 U.S. 906 (1969). An allowance is the result of a balance struck
between moderation in the interest of the estate and its security holders and the need to be "generous enough
to encourage” lawyers and others to render the necessary and exacting services that bankruptcy cases often
require. In re Yale Express System, Inc., 366 F.Supp. 1376, 1381 (S.D.N.Y. 1973). Therates for similar kinds
of servicesin private employment is one element, among others, in that balance. Compensation in private
employment noted in subsection (a) is a point of reference, not a controlling determinant of what shall be
alowed in bankruptcy cases.

One of the major reformsin 1938, especially for reorganization cases, was centralized control over feesin
the bankruptcy courts. See Brown v. Gerdes, 321 U.S. 178, 182-184 (1944); Leiman v. Guttman, 336 U.S. 1,



4-9 (1949). It was intended to guard against a recurrence of "the many sordid chapters' in "the history of fees
in corporate reorganizations.” Dickinson Industrial Ste, Inc. v. Cowan, 309 U.S. 382, 388 (1940). In the years
since then the bankruptcy bar has flourished and prospered, and persons of merit and quality have not
eschewed public service in bankruptcy cases merely because bankruptcy courts, in the interest of economy in
administration, have not allowed them compensation that may be earned in the private economy of business or
the professions. There is no reason to believe that, in generations to come, their successors will be less
persuaded by the need to serve in the public interest because of stronger allures of private gain elsewhere.

Subsection (a) provides for compensation of paraprofessionalsin order to reduce the cost of administering
bankruptcy cases. Paraprofessionals can be employed to perform duties which do not require the full range of
skills of aqualified professional. Some courts have not hesitated to recognize paraprofessional services as
compensable under existing law. An explicit provision to that effect is useful and constructive.

The last sentence of subsection (a) provides that in the case of a public company—defined in section
1101(3)—the court shall refer, after ahearing, al applications to the Securities and Exchange Commission for
areport, which shall be advisory only. In Chapter X cases in which the Commission has appeared, it generally
filed reports on fee applications. Usually, courts have accorded the SEC's views substantial weight, as
representing the opinion of a disinterested agency skilled and experienced in reorganization affairs. The last
sentence intends for the advisory assistance of the Commission to be sought only in case of a public company
in reorganization under chapter 11.

Subsection (b) reenacts section 249 of Chapter X of the Bankruptcy Act ([former] 11 U.S.C. 649). Itisa
codification of equitable principles designed to prevent fiduciaries in the case from engaging in the specified
transactions since they arein aposition to gain inside information or to shape or influence the course of the
reorganization. Wolf v. Weinstein, 372 U.S. 633 (1963). The statutory bar of compensation and reimbursement
is based on the principle that such transactions involve conflicts of interest. Private gain undoubtedly prompts
the purchase or sale of claims or stock interests, while the fiduciary's obligation isto render loyal and
disinterested service which his position of trust has imposed upon him. Subsection (b) extends to atrustee, his
attorney, committees and their attorneys, or any other persons "acting in the case in a representative or
fiduciary capacity.” It bars compensation to any of the foregoing, who after assuming to act in such capacity
has purchased or sold, directly or indirectly, claims against, or stock in the debtor. The bar is absolute. It
makes no difference whether the transaction brought again or loss, or neither, and the court is not authorized
to approve a purchase or sale, before or after the transaction. The exception is for an acquisition or transfer
"otherwise" than by avoluntary purchase or sale, such as an acquisition by bequest. See Otis & Co. v.
Insurance Bldg. Corp., 110 F.2d 333, 335 (C.A.1, 1940).

Subsection (c) [enacted as (b)] isintended for no asset liquidation cases where minimal compensation for
trustees is needed. The sum of $20 will be allowed in each case, which is double the amount provided under
current law.

HOUSE REPORT NO. 95-595

Section 330 authorizes compensation for services and reimbursement of expenses of officers of the estate. It
al so prescribes the standards on which the amount of compensation is to be determined. As noted above, the
compensation allowable under this section is subject to the maxima set out in sections 326, 328, and 329. The
compensation is to be reasonable, for actual necessary services rendered, based on the time, the nature, the
extent, and the value of the services rendered, and on the cost of comparable services other than in a case
under the bankruptcy code. The effect of the last provision isto overrule In re Beverly Crest Convalescent
Hospital, Inc., 548 F.2d 817 (9th Cir. 1976, as amended 1977), which set an arbitrary limit on fees payable
based on the amount of a district judge's salary, and other, similar cases that require fees to be determined
based on notions of conservation of the estate and economy of administration. If that case were allowed to
stand, attorneys that could earn much higher incomes in other fields would leave the bankruptcy arena.
Bankruptcy specialists, who enable the system to operate smoothly, efficiently, and expeditiously, would be
driven elsewhere, and the bankruptcy field would be occupied by those who could not find other work and
those who practice bankruptcy law only occasionally almost as a public service. Bankruptcy feesthat are
lower than feesin other areas of the legal profession may operate properly when the attorneys appearing in
bankruptcy cases do so intermittently, because alow fee in a small segment of a practice can be absorbed by
other work. Bankruptcy specialists, however, if required to accept feesin all of their cases that are consistently
lower than fees they could receive elsewhere, will not remain in the bankruptcy field.

This subsection provides for reimbursement of actual, necessary expenses. It further provides for
compensation of paraprofessionals employed by professional persons employed by the estate of the debtor.
The provision isincluded to reduce the cost of administering bankruptcy cases. In nonbankruptcy areas,
attorneys are able to charge for a paraprofessional’s time on an hourly basis, and not include it in overhead. If



asimilar practice does not pertain in bankruptcy cases then the attorney will be lessinclined to use
paraprofessionals even where the work involved could easily be handled by an attorney's assistant, at much
lower cost to the estate. This provision is designed to encourage attorneys to use paraprofessional assistance
where possible, and to insure that the estate, not the attorney, will bear the cost, to the benefit of both the
estate and the attorneysinvolved.

EDITORIAL NOTES

REFERENCESIN TEXT

The date of the enactment of the Bankruptcy Reform Act of 1994, referred to in subsec. (b)(2), isthe date of
enactment of Pub. L. 103—-394, which was approved Oct. 22, 1994.

AMENDMENTS

2021—Subsec. (€). Pub. L. 116-325 added subsec. ().

Subsec. (€)(3). Pub. L. 117-43 struck out before period at end "in that fiscal year".

2005—Subsec. (a)(1). Pub. L. 109-8, 81104(b)(1), inserted "an ombudsman appointed under section 333,
or" before "aprofessional person” in introductory provisions.

Pub. L. 109-8, §232(h), inserted "a consumer privacy ombudsman appointed under section 332," before "an
examiner" in introductory provisions.

Subsec. (a)(1)(A). Pub. L. 109-8, 81104(b)(2), inserted "ombudsman," before "professional person”.

Subsec. (a)(3). Pub. L. 109-8, 8407(1), in introductory provisions, substituted "In" for "(A) In" and inserted
"to an examiner, trustee under chapter 11, or professional person” after "awarded".

Subsec. (a)(3)(E), (F). Pub. L. 109-8, 8415, added subpar. (E) and redesignated former subpar. (E) as (F).

Subsec. (a)(7). Pub. L. 109-8, 8407(2), added par. (7).

1994—Subsec. (d). Pub. L. 103-394, §224(b), amended subsec. (a) generally. Prior to amendment, subsec.
(a) read asfollows: "After notice to any partiesin interest and to the United States trustee and a hearing, and
subject to sections 326, 328, and 329 of thistitle, the court may award to atrustee, to an examiner, to a
professional person employed under section 327 or 1103 of thistitle, or to the debtor's attorney—

"(1) reasonable compensation for actual, necessary services rendered by such trustee, examiner,
professional person, or attorney, as the case may be, and by any paraprofessional persons employed by such
trustee, professional person, or attorney, as the case may be, based on the nature, the extent, and the value
of such services, the time spent on such services, and the cost of comparable services other than in a case
under thistitle; and

"(2) reimbursement for actual, necessary expenses.”

Subsec. (b). Pub. L. 103-394, 8117, designated existing provisions as par. (1) and added par. (2).

1986—Subsec. (). Pub. L. 99-554, §211(1), inserted "to any partiesin interest and to the United States
trustee” after "notice”.

Subsec. (c). Pub. L. 99-554, 8257(f), inserted reference to chapter 12.

Subsec. (d). Pub. L. 99-554, §211(2), added subsec. (d).

1984—Subsec. (a). Pub. L. 98-353, §433(1), struck out "to any partiesin interest and to the United States
trustee” after "After notice”.

Subsec. (a)(1). Pub. L. 98-353, 8433(2), substituted "nature, the extent, and the value of such services, the
time spent on such services' for "time, the nature, the extent, and the value of such services'.

Subsec. (b). Pub. L. 98-353, 8§434(a), substituted "$45" for "$20".

Subsec. (c). Pub. L. 98-353, 8434(b), added subsec. ().

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2021 AMENDMENT

Pub. L. 116-325, 83(e), Jan. 12, 2021, 134 Stat. 5088, provided that:

"(1) IN GENERAL.—Except as provided in paragraph (2), the amendments made by this section
[amending this section and sections 589a and 1930 of Title 28, Judiciary and Judicial Procedure] shall take
effect on the date of enactment of this Act [Jan. 12, 2021].

"(2) EXCEPTIONS.—

"(A) COMPENSATION OF OFFICERS.—The amendments made by subsection (c) [amending this
section] shall apply to any casefiled on or after the date of enactment of this Act—
"(i) under chapter 7 of title 11, United States Code; or



"(ii)(I) under chapter 11, 12, or 13 of that title; and
"(I1) converted to a chapter 7 case under that title.
"(B) BANKRUPTCY FEES.—The amendments made by subsection (d) [amending section 1930 of
Title 28] shall apply to—

"(i) any case pending under chapter 11 of title 11, United States Code, on or after the date of
enactment of this Act; and

"(ii) quarterly fees payable under section 1930(a)(6) of title 28, United States Code, as amended
by subsection (d), for disbursements made in any calendar quarter that begins on or after the date of
enactment of this Act."

EFFECTIVE DATE OF 2005 AMENDMENT
Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to

cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by section 117 of Pub. L. 103-394 effective Oct. 22, 1994, and applicable with respect to cases
commenced under thistitle before, on, and after Oct. 22, 1994, and amendment by section 224(b) of Pub. L.
103-394 effective Oct. 22, 1994, and not applicable with respect to cases commenced under thistitle before
Oct. 22, 1994, see section 702 of Pub. L. 103—-394, set out as a hote under section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT
Effective date and applicability of amendment by section 211 of Pub. L. 99-554 dependent upon the
judicial district involved, see section 302(d), () of Pub. L. 99-554, set out as a note under section 581 of Title
28, Judiciary and Judicial Procedure.
Amendment by section 257 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to
cases commenced under this title before that date, see section 302(a), (c)(1) of Pub. L. 99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

§331. Interim compensation

A trustee, an examiner, adebtor's attorney, or any professional person employed under section 327
or 1103 of thistitle may apply to the court not more than once every 120 days after an order for relief
in a case under thistitle, or more often if the court permits, for such compensation for services
rendered before the date of such an application or reimbursement for expenses incurred before such
date asis provided under section 330 of thistitle. After notice and a hearing, the court may allow and
disburse to such applicant such compensation or reimbursement.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2564.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 331 permits trustees and professional personsto apply to the court not more than once every 120
days for interim compensation and reimbursement payments. The court may permit more frequent
applicationsiif the circumstances warrant, such asin very large cases where the legal work is extensive and
merits more frequent payments. The court is authorized to allow and order disbursement to the applicant of
compensation and reimbursement that is otherwise allowable under section 330. The only effect of this section
isto remove any doubt that officers of the estate may apply for, and the court may approve, compensation and
reimbursement during the case, instead of being required to wait until the end of the case, which in some
instances, may be years. The practice of interim compensation is followed in some courts today, but has been
subject to some question. This section explicitly authorizesiit.

This section will apply to professionals such as auctioneers and appraisers only if they are not paid on a per
job basis.



§332. Consumer privacy ombudsman

(a) If ahearing isrequired under section 363(b)(1)(B), the court shall order the United States
trustee to appoint, not later than 7 days before the commencement of the hearing, 1 disinterested
person (other than the United States trustee) to serve as the consumer privacy ombudsman in the case
and shall require that notice of such hearing be timely given to such ombudsman.

(b) The consumer privacy ombudsman may appear and be heard at such hearing and shall provide
to the court information to assist the court in its consideration of the facts, circumstances, and
conditions of the proposed sale or lease of personally identifiable information under section
363(b)(1)(B). Such information may include presentation of—

(1) the debtor's privacy policy;

(2) the potential losses or gains of privacy to consumersif such sale or such lease is approved
by the court;

(3) the potentia costs or benefits to consumers if such sale or such lease is approved by the
court; and

(4) the potentia alternatives that would mitigate potential privacy losses or potential coststo
consumers.

(c) A consumer privacy ombudsman shall not disclose any personally identifiable information
obtained by the ombudsman under thistitle.

(Added Pub. L. 109-8, title 11, §232(a), Apr. 20, 2005, 119 Stat. 73; amended Pub. L. 111-16, §2(3),
May 7, 2009, 123 Stat. 1607.)

EDITORIAL NOTES

AMENDMENTS
2009—Subsec. (a). Pub. L. 111-16 substituted "7 days" for "5 days".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2009 AMENDMENT

Amendment by Pub. L. 111-16 effective Dec. 1, 2009, see section 7 of Pub. L. 111-16, set out as a note
under section 109 of thistitle.

EFFECTIVE DATE
Section effective 180 days after Apr. 20, 2005, and not applicable with respect to cases commenced under
thistitle before such effective date, except as otherwise provided, see section 1501 of Pub. L. 109-8, set out as
an Effective Date of 2005 Amendment note under section 101 of thistitle.

8333. Appointment of patient care ombudsman

(a)(2) If the debtor in a case under chapter 7, 9, or 11 is a health care business, the court shall
order, not later than 30 days after the commencement of the case, the appointment of an ombudsman
to monitor the quality of patient care and to represent the interests of the patients of the health care
business unless the court finds that the appointment of such ombudsman is not necessary for the
protection of patients under the specific facts of the case.

(2)(A) If the court orders the appointment of an ombudsman under paragraph (1), the United
States trustee shall appoint 1 disinterested person (other than the United States trustee) to serve as
such ombudsman.

(B) If the debtor is a health care business that provides long-term care, then the United States
trustee may appoint the State Long-Term Care Ombudsman appointed under the Older Americans
Act of 1965 for the State in which the case is pending to serve as the ombudsman required by

paragraph (1).



(C) If the United States trustee does not appoint a State L ong-Term Care Ombudsman under
subparagraph (B), the court shall notify the State L ong-Term Care Ombudsman appointed under the
Older Americans Act of 1965 for the State in which the case is pending, of the name and address of
the person who is appointed under subparagraph (A).

(b) An ombudsman appointed under subsection (a) shall—

(1) monitor the quality of patient care provided to patients of the debtor, to the extent necessary
under the circumstances, including interviewing patients and physicians;

(2) not later than 60 days after the date of appointment, and not less frequently than at 60-day
intervals thereafter, report to the court after notice to the partiesin interest, at a hearing or in
writing, regarding the quality of patient care provided to patients of the debtor; and

(3) if such ombudsman determines that the quality of patient care provided to patients of the
debtor is declining significantly or is otherwise being materially compromised, file with the court
amotion or awritten report, with notice to the parties in interest immediately upon making such
determination.

(©)(1) An ombudsman appointed under subsection (a) shall maintain any information obtained by
such ombudsman under this section that relates to patients (including information relating to patient
records) as confidential information. Such ombudsman may not review confidential patient records
unless the court approves such review in advance and imposes restrictions on such ombudsman to
protect the confidentiality of such records.

(2) An ombudsman appointed under subsection (a)(2)(B) shall have accessto patient records
consistent with authority of such ombudsman under the Older Americans Act of 1965 and under
non-Federa laws governing the State Long-Term Care Ombudsman program.

(Added Pub. L. 109-8, title X1, §1104(a)(1), Apr. 20, 2005, 119 Stat. 191.)

EDITORIAL NOTES

REFERENCESIN TEXT

The Older Americans Act of 1965, referred to in subsecs. (8)(2)(B), (C) and (¢)(2), is Pub. L. 89-73, July
14, 1965, 79 Stat. 218, as amended, which is classified generally to chapter 35 (83001 et seq.) of Title 42, The
Public Health and Welfare. For complete classification of this Act to the Code, see Short Title note set out
under section 3001 of Title 42 and Tables.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not applicable with respect to cases commenced under
thistitle before such effective date, except as otherwise provided, see section 1501 of Pub. L. 109-8, set out as
an Effective Date of 2005 Amendment note under section 101 of thistitle.

SUBCHAPTER II|—ADMINISTRATION

8341. Mesetings of creditorsand equity security holders

(a) Within areasonable time after the order for relief in a case under thistitle, the United States
trustee shall convene and preside at a meeting of creditors.

(b) The United States trustee may convene a meeting of any equity security holders.

(c) The court may not preside at, and may not attend, any meeting under this section including any
final meeting of creditors. Notwithstanding any local court rule, provision of a State constitution, any
otherwise applicable nonbankruptcy law, or any other requirement that representation at the meeting
of creditors under subsection (a) be by an attorney, a creditor holding a consumer debt or any



representative of the creditor (which may include an entity or an employee of an entity and may be a
representative for more than 1 creditor) shall be permitted to appear at and participate in the meeting
of creditorsin a case under chapter 7 or 13, either alone or in conjunction with an attorney for the
creditor. Nothing in this subsection shall be construed to require any creditor to be represented by an
attorney at any meeting of creditors.
(d) Prior to the conclusion of the meeting of creditors or equity security holders, the trustee shall
orally examine the debtor to ensure that the debtor in a case under chapter 7 of thistitle is aware of—
(2) the potential consequences of seeking a discharge in bankruptcy, including the effects on
credit history;
(2) the debtor's ability to file a petition under a different chapter of thistitle;
(3) the effect of receiving a discharge of debts under thistitle; and
(4) the effect of reaffirming a debt, including the debtor's knowledge of the provisions of
section 524(d) of thistitle.

(e) Notwithstanding subsections (a) and (b), the court, on the request of a party in interest and after
notice and a hearing, for cause may order that the United States trustee not convene a meeting of
creditors or equity security holdersif the debtor has filed a plan as to which the debtor solicited
acceptances prior to the commencement of the case.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2564; Pub. L. 99-554, title |1, 8212, Oct. 27, 1986, 100 Stat.
3099; Pub. L. 103-394, title 1, 8115, Oct. 22, 1994, 108 Stat. 4118; Pub. L. 109-8, title 1V, 88402,
413, Apr. 20, 2005, 119 Stat. 104, 107.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 341(c) of the Senate amendment is deleted and a contrary provision is added indicating that the
bankruptcy judge will not preside at or attend the first meeting of creditors or equity security holders but a
discharge hearing for all individuals will be held at which the judge will preside.

SENATE REPORT NO. 95-989

Section [Subsection] (a) of this section requires that there be a meeting of creditors within areasonable time
after the order for relief in the case. The Bankruptcy Act [former title 11] and the current Rules of Bankruptcy
Procedure provide for a meeting of creditors, and specify the time and manner of the meeting, and the
business to be conducted. This bill leaves those matters to the rules. Under section 405(d) of the hill, the
present rules will continue to govern until new rules are promulgated. Thus, pending the adoption of different
rules, the present procedure for the meeting will continue.

Subsection (b) authorizes the court to order a meeting of equity security holdersin cases where such a
meeting would be beneficial or useful, for example, in achapter 11 reorganization case where it may be
necessary for the equity security holders to organize in order to be able to participate in the negotiation of a
plan of reorganization.

Subsection (c) makes clear that the bankruptcy judge isto preside at the meeting of creditors.

EDITORIAL NOTES

AMENDMENTS

2005—Subsec. (c). Pub. L. 109-8, 8413, inserted at end "Notwithstanding any local court rule, provision of
a State consgtitution, any otherwise applicable nonbankruptcy law, or any other requirement that representation
at the meeting of creditors under subsection (a) be by an attorney, a creditor holding a consumer debt or any
representative of the creditor (which may include an entity or an employee of an entity and may be a
representative for more than 1 creditor) shall be permitted to appear at and participate in the meeting of
creditors in a case under chapter 7 or 13, either alone or in conjunction with an attorney for the creditor.
Nothing in this subsection shall be construed to require any creditor to be represented by an attorney at any
meeting of creditors.”

Subsec. (e). Pub. L. 109-8, 8402, added subsec. (€).

1994—Subsec. (d). Pub. L. 103-394 added subsec. (d).

1986—Subsec. (a). Pub. L. 99-554, 8212(1), substituted "the United States trustee shall convene and



preside at a meeting of creditors’ for "there shall be a meeting of creditors’.

Subsec. (b). Pub. L. 99-554, §212(2), substituted "United States trustee may convene' for "court may
order".

Subsec. (€). Pub. L. 99-554, §212(3), inserted "including any final meeting of creditors”.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT
Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT
Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT
Effective date and applicability of amendment by Pub. L. 99-554 dependent upon the judicial district
involved, see section 302(d), (e) of Pub. L. 99-554, set out as a note under section 581 of Title 28, Judiciary
and Judicial Procedure.

PARTICIPATION BY BANKRUPTCY ADMINISTRATOR AT MEETINGS OF CREDITORS AND
EQUITY SECURITY HOLDERS

Pub. L. 103-394, title |, 8105, Oct. 22, 1994, 108 Stat. 4111, provided that:

"(a) PRESIDING OFFICER.—A bankruptcy administrator appointed under section 302(d)(3)(I) of the
Bankruptcy Judges, United States Trustees, and Family Farmer Bankruptcy Act of 1986 (28 U.S.C. 581 note;
Public Law 99-554; 100 Stat. 3123), as amended by section 317(a) of the Federal Courts Study Committee
Implementation Act of 1990 (Public Law 101-650; 104 Stat. 5115), or the bankruptcy administrator's
designee may preside at the meeting of creditors convened under section 341(a) of title 11, United States
Code. The bankruptcy administrator or the bankruptcy administrator's designee may preside at any meeting of
equity security holders convened under section 341(b) of title 11, United States Code.

"(b) EXAMINATION OF THE DEBTOR.—The bankruptcy administrator or the bankruptcy
administrator's designee may examine the debtor at the meeting of creditors and may administer the oath
required under section 343 of title 11, United States Code."

8342. Notice

(a) There shall be given such notice asis appropriate, including notice to any holder of a
community claim, of an order for relief in a case under thistitle.
(b) Before the commencement of a case under thistitle by an individual whose debts are primarily
consumer debts, the clerk shall give to such individual written notice containing—
(1) abrief description of—
(A) chapters 7, 11, 12, and 13 and the general purpose, benefits, and costs of proceeding
under each of those chapters; and
(B) the types of services available from credit counseling agencies; and

(2) statements specifying that—

(A) aperson who knowingly and fraudulently conceal s assets or makes a false oath or
statement under penalty of perjury in connection with a case under thistitle shall be subject to
fine, imprisonment, or both; and

(B) all information supplied by a debtor in connection with a case under thistitle is subject to
examination by the Attorney General.

(©)(1) If noticeisrequired to be given by the debtor to a creditor under thistitle, any rule, any
applicable law, or any order of the court, such notice shall contain the name, address, and last 4



digits of the taxpayer identification number of the debtor. If the notice concerns an amendment that
adds a creditor to the schedules of assets and liabilities, the debtor shall include the full taxpayer
identification number in the notice sent to that creditor, but the debtor shall include only the last 4
digits of the taxpayer identification number in the copy of the notice filed with the court.

(2)(A) If, within the 90 days before the commencement of a voluntary case, a creditor supplies the
debtor in at least 2 communications sent to the debtor with the current account number of the debtor
and the address at which such creditor requests to receive correspondence, then any notice required
by thistitle to be sent by the debtor to such creditor shall be sent to such address and shall include
such account number.

(B) If acreditor would be in violation of applicable nonbankruptcy law by sending any such
communication within such 90-day period and if such creditor supplies the debtor in the last 2
communications with the current account number of the debtor and the address at which such
creditor requests to receive correspondence, then any notice required by thistitle to be sent by the
debtor to such creditor shall be sent to such address and shall include such account number.

(d) In a case under chapter 7 of thistitle in which the debtor is an individual and in which the
presumption of abuse arises under section 707(b), the clerk shall give written notice to all creditors
not later than 10 days after the date of the filing of the petition that the presumption of abuse has
arisen.

(e)(1) Inacase under chapter 7 or 13 of thistitle of adebtor who isan individual, a creditor at any
time may both file with the court and serve on the debtor a notice of address to be used to provide
notice in such case to such creditor.

(2) Any notice in such case required to be provided to such creditor by the debtor or the court |ater
than 7 days after the court and the debtor receive such creditor's notice of address, shall be provided
to such address.

(H)(2) An entity may file with any bankruptcy court a notice of address to be used by all the
bankruptcy courts or by particular bankruptcy courts, as so specified by such entity at the time such
noticeisfiled, to provide notice to such entity in all cases under chapters 7 and 13 pending in the
courts with respect to which such notice isfiled, in which such entity is a creditor.

(2) In any case filed under chapter 7 or 13, any notice required to be provided by a court with
respect to which anotice isfiled under paragraph (1), to such entity later than 30 days after the filing
of such notice under paragraph (1) shall be provided to such address unless with respect to a
particular case a different addressis specified in anotice filed and served in accordance with
subsection (e).

(3) A notice filed under paragraph (1) may be withdrawn by such entity.

(9)(1) Notice provided to a creditor by the debtor or the court other than in accordance with this
section (excluding this subsection) shall not be effective notice until such notice is brought to the
attention of such creditor. If such creditor designates a person or an organizationa subdivision of
such creditor to be responsible for receiving notices under this title and establishes reasonable
procedures so that such notices receivable by such creditor are to be delivered to such person or such
subdivision, then a notice provided to such creditor other than in accordance with this section
(excluding this subsection) shall not be considered to have been brought to the attention of such
creditor until such noticeis received by such person or such subdivision.

(2) A monetary penalty may not be imposed on a creditor for aviolation of astay in effect under
section 362(a) (including a monetary penalty imposed under section 362(k)) or for failure to comply
with section 542 or 543 unless the conduct that is the basis of such violation or of such failure occurs
after such creditor receives notice effective under this section of the order for relief.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2565; Pub. L. 98-353, title |11, §§302, 435, July 10, 1984, 98
Stat. 352, 370; Pub. L. 103-394, title 11, §225, Oct. 22, 1994, 108 Stat. 4131; Pub. L. 109-8, title|,
§8102(d), 104, title 11, §234(b), title 111, §315(a), Apr. 20, 2005, 119 Stat. 33, 35, 75, 88; Pub. L.
111-16, §2(4), May 7, 2009, 123 Stat. 1607.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS



Section 342(b) and (c) of the Senate amendment are adopted in principle but moved to section 549(c), in
lieu of section 342(b) of H.R. 8200 as passed by the House.

Section 342(c) of H.R. 8200 as passed by the House is deleted as a matter to be left to the Rules of
Bankruptcy Procedure.

SENATE REPORT NO. 95-989

Subsection (a) of section 342 requires the clerk of the bankruptcy court to give notice of the order for relief.
The rules will prescribe to whom the notice should be sent and in what manner notice will be given. The rules
already prescribe such things, and they will continue to govern unless changed as provided in section 404(a)
of the bill. Due process will certainly require notice to al creditors and equity security holders. State and
Federal governmental representatives responsible for collecting taxes will also receive notice. In cases where
the debtor is subject to regulation, the regulatory agency with jurisdiction will receive notice. In order to
insure maximum notice to al partiesin interest, the Rules will include notice by publication in appropriate
cases and for appropriate issues. Other notices will be given as appropriate.

Subsections (b) and (c) [enacted as section 549(c)] are derived from section 21g of the Bankruptcy Act
[section 44(g) of former title 11]. They specify that the trustee may file notice of the commencement of the
case in land recording offices in order to give notice of the pendency of the case to potentia transferees of the
debtor's real property. Such filing is unnecessary in the county in which the bankruptcy case is commenced. If
notice is properly filed, a subsequent purchaser of the property will not be a bona fide purchaser. Otherwise, a
purchaser, including a purchaser at ajudicial sale, that has no knowledge of the case, is not prevented from
obtaining the status of a bona fide purchaser by the mere commencement of the case. "County" is defined in
title 1 of the United States Code to include other political subdivisions where counties are not used.

EDITORIAL NOTES

AMENDMENTS

2009—Subsec. (€)(2). Pub. L. 111-16 substituted "7 days" for "5 days".

2005—Subsec. (b). Pub. L. 109-8, 8104, amended subsec. (b) generaly. Prior to amendment, subsec. (b)
read as follows: "Prior to the commencement of a case under thistitle by an individual whose debts are
primarily consumer debts, the clerk shall give written notice to such individual that indicates each chapter of
thistitle under which such individual may proceed."

Subsec. (c). Pub. L. 109-8, 8315(a)(1) designated existing provisions as par. (1), struck out ", but the failure
of such notice to contain such information shall not invalidate the legal effect of such notice" after "number of
the debtor”, and added par. (2).

Pub. L. 109-8, 8234(b), inserted "last 4 digits of the" before "taxpayer identification number" and "If the
notice concerns an amendment that adds a creditor to the schedules of assets and liabilities, the debtor shall
include the full taxpayer identification number in the notice sent to that creditor, but the debtor shall include
only thelast 4 digits of the taxpayer identification number in the copy of the notice filed with the court." at
end.

Subsec. (d). Pub. L. 109-8, §102(d), added subsec. (d).

Subsecs. (€) to (g). Pub. L. 109-8, §315(a)(2), added subsecs. (€) to ().

1994—Subsec. (c). Pub. L. 103-394 added subsec. (c).

1984—Subsec. (a). Pub. L. 98-353, §435, amended subsec. (a) generaly, inserting requirement respecting
notice to any holder of acommunity claim.

Pub. L. 98-353, 8302(1), designated existing provisions as subsec. (a).

Subsec. (b). Pub. L. 98-353, §302(2), added subsec. (b).

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2009 AMENDMENT

Amendment by Pub. L. 111-16 effective Dec. 1, 2009, see section 7 of Pub. L. 111-16, set out as a note
under section 109 of thistitle.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.



EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8343. Examination of the debtor

The debtor shall appear and submit to examination under oath at the meeting of creditors under
section 341(a) of thistitle. Creditors, any indenture trustee, any trustee or examiner in the case, or the
United States trustee may examine the debtor. The United States trustee may administer the oath
required under this section.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2565; Pub. L. 98-353, title 111, 8436, July 10, 1984, 98 Stat.
370; Pub. L. 99-554, title 1, §213, Oct. 27, 1986, 100 Stat. 3099.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

This section, derived from section 21a of the Bankruptcy Act [section 44(a) of former title 11], requiresthe
debtor to appear at the meeting of creditors and submit to examination under oath. The purpose of the
examination isto enable creditors and the trustee to determine if assets have improperly been disposed of or
concealed or if there are grounds for objection to discharge. The scope of the examination under this section
will be governed by the Rules of Bankruptcy Procedure, asit istoday. See rules 205(d), 10-213(c), and
11-26. It is expected that the scope prescribed by these rules for liquidation cases, that is, "only the debtor's
acts, conduct, or property, or any matter that may affect the administration of the estate, or the debtor's right to
discharge” will remain substantially unchanged. In reorganization cases, the examination would be broader,
including inquiry into the liabilities and financial condition of the debtor, the operation of his business, and the
desirability of the continuance thereof, and other matters relevant to the case and to the formulation of the
plan. Examination of other personsin connection with the bankruptcy caseis left completely to the rules, just
as examination of witnessesin civil casesis governed by the Federal Rules of Civil Procedure.

EDITORIAL NOTES

AMENDMENTS

1986—Pub. L. 99-554 amended section generally. Prior to amendment, section read as follows: "The
debtor shall appear and submit to examination under oath at the meeting of creditors under section 341(a) of
thistitle. Creditors, any indenture trustee, or any trustee or examiner in the case may examine the debtor."
1984—Pub. L. 98-353 substituted "examine" for "examiner".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by Pub. L. 99-554 dependent upon the judicial district
involved, see section 302(d), (e) of Pub. L. 99-554, set out as a note under section 581 of Title 28, Judiciary
and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT
Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

PARTICIPATION BY BANKRUPTCY ADMINISTRATOR AT MEETINGS OF CREDITORSAND
EQUITY SECURITY HOLDERS

A bankruptcy administrator or the bankruptcy administrator's designee may examine debtor at meeting of



creditors and may administer oath required by this section, see section 105 of Pub. L. 103-394, set out asa
note under section 341 of thistitle.

8344. Self-incrimination; immunity
Immunity for persons required to submit to examination, to testify, or to provide informationin a
case under thistitle may be granted under part V of title 18.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2565.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Part VV [86001 et seq.] of title 18 of the United States Code governs the granting of immunity to witnesses
before Federal tribunals. The immunity provided under part V is only use immunity, not transactional
immunity. Part V appliesto all proceedings before Federal courts, before Federal grand juries, before
administrative agencies, and before Congressional committees. It requires the Attorney General or the U. S.
attorney to request or to approve any grant of immunity, whether before a court, grand jury, agency, or
congressional committee.

This section carries part V over into bankruptcy cases. Thus, for awitness to be ordered to testify before a
bankruptcy court in spite of aclaim of privilege, the U. S. attorney for the district in which the court sits
would have to request from the district court for that district the immunity order. The rule would apply to both
debtors, creditors, and any other witnesses in a bankruptcy case. If the immunity were granted, the witness
would be required to testify. If not, he could claim the privilege against self-incrimination.

Part V isasignificant departure from current law. Under section 7a(10) of the Bankruptcy Act [section
25(a)(10) of former title 11], adebtor isrequired to testify in all circumstances, but any testimony he gives
may not be used against him in any criminal proceeding, except testimony given in any hearing on objections
to discharge. With that exception, section 7a(10) amountsto a blanket grant of use immunity to all debtors.
Immunity for other witnesses in bankruptcy courts today is governed by part V of title 18.

The consegquences of aclaim of privileges by a debtor under proposed law and under current law differ as
well. Under section 14¢(6) of current law [section 32(c)(6) of former title 11], any refusal to answer a material
guestion approved by the court will result in the denial of a discharge, even if the refusal is based on the
privilege against self incrimination. Thus, the debtor is confronted with the choice between losing his
discharge and opening himself up to possible criminal prosecution.

Under section 727(a)(6) of the proposed title 11, adebtor is only denied a discharge if he refuses to testify
after having been granted immunity. If the debtor claims the privilege and the U. S. attorney does not request
immunity from the district courts, then the debtor may refuse to testify and still retain his right to a discharge.
It removes the Scylla and Charibdis choice for debtors that exists under the Bankruptcy Act [former title 11].

§345. Money of estates

(a) A trustee in a case under this title may make such deposit or investment of the money of the
estate for which such trustee serves as will yield the maximum reasonable net return on such money,
taking into account the safety of such deposit or investment.

(b) Except with respect to a deposit or investment that isinsured or guaranteed by the United
States or by a department, agency, or instrumentality of the United States or backed by the full faith
and credit of the United States, the trustee shall require from an entity with which such money is
deposited or invested—

(1) abond—
(A) in favor of the United States,
(B) secured by the undertaking of a corporate surety approved by the United States trustee for
the district in which the caseis pending; and
(C) conditioned on—
(i) aproper accounting for al money so deposited or invested and for any return on such
money;
(i) prompt repayment of such money and return; and



(iii) faithful performance of duties as a depository; or
(2) the deposit of securities of the kind specified in section 9303 of title 31;

unless the court for cause orders otherwise.
(c) An entity with which such moneys are deposited or invested is authorized to deposit or invest
such moneys as may be required under this section.

(Pub. L. 95598, Nov. 6, 1978, 92 Stat. 2565; Pub. L. 97-258, 83(c), Sept. 13, 1982, 96 Stat. 1064,
Pub. L. 98-353, title 11, 8437, July 10, 1984, 98 Stat. 370; Pub. L. 99-554, title |1, 8214, Oct. 27,
1986, 100 Stat. 3099; Pub. L. 103-394, title 11, 8210, Oct. 22, 1994, 108 Stat. 4125.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

The House amendment moves section 345(c) of the House bill to chapter 15 as part of the pilot program for
the U.S. trustees. The bond required by section 345(b) may be a blanket bond posted by the financial
depository sufficient to cover deposits by trusteesin several cases, asis done under current law.

SENATE REPORT NO. 95-989

This section is asignificant departure from section 61 of the Bankruptcy Act [section 101 of former title
11]. It permits atrustee in a bankruptcy case to make such deposit of investment of the money of the estate for
which he serves aswill yield the maximum reasonable net return on the money, taking into account the saf ety
of such deposit or investment. Under current law, the trustee is permitted to deposit money only with banking
ingtitutions. Thus, the trustee is generally unable to secure a high rate of return on money of estates pending
distribution, to the detriment of creditors. Under this section, the trustee may make deposits in savings and
loans, may purchase government bonds, or make such other deposit or investment asis appropriate. Under
proposed 11 U.S.C. 541(a)(6), and except as provided in subsection (c) of this section, any interest or gain
realized on the deposit or investment of funds under this section will become property of the estate, and will
thus enhance the recovery of creditors.

In order to protect the creditors, subsection (b) requires certain precautions against |oss of the money so
deposited or invested. The trustee must require from a person with which he deposits or invests money of an
estate abond in favor of the United States secured by approved corporate surety and conditioned on a proper
accounting for all money deposited or invested and for any return on such money. Alternately, the trustee may
require the deposit of securities of the kind specified in section 15 of title 6 of the United States Code [31
U.S.C. 9303], which governs the posting of security by banks that receive public moneys on deposit. These
bonding regquirements do not apply to deposits or investments that are insured or guaranteed the United States
or adepartment, agency, or instrumentality of the United States, or that are backed by the full faith and credit
of the United States.

These provisions do not address the question of aggregation of funds by a private chapter 13 trustee and are
not to be construed as excluding such possibility. The Rules of Bankruptcy Procedure may provide for
aggregation under appropriate circumstances and adequate safeguards in cases where there is a significant
need, such asin districts in which there is a standing chapter 13 trustee. In such case, the interest or return on
the funds would help defray the cost of administering the cases in which the standing trustee serves.

EDITORIAL NOTES

AMENDMENTS
1994—Subsec. (b). Pub. L. 103-394 substituted semicolon for period at end of par. (2) and inserted
concluding provisions after par. (2).
1986—Subsec. (b). Pub. L. 99-554 amended subsec. (b) generally, substituting "approved by the United
States trustee for the district” for "approved by the court for the district" in par. (1)(B).
1984—Subsec. (¢). Pub. L. 98-353 added subsec. (c).
1982—Subsec. (b)(2). Pub. L. 97-258 substituted "section 9303 of title 31" for "section 15 of title 6".

STATUTORY NOTESAND RELATED SUBSIDIARIES
EFFECTIVE DATE OF 1994 AMENDMENT



Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103—-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by Pub. L. 99-554 dependent upon the judicial district
involved, see section 302(d), (e) of Pub. L. 99-554, set out as a note under section 581 of Title 28, Judiciary
and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8346. Special provisionsrelated to the treatment of State and local taxes

(2) Whenever the Internal Revenue Code of 1986 provides that a separate taxable estate or entity
is created in a case concerning a debtor under thistitle, and the income, gain, loss, deductions, and
credits of such estate shall be taxed to or claimed by the estate, a separate taxable estate is also
created for purposes of any State and local law imposing atax on or measured by income and such
income, gain, loss, deductions, and credits shall be taxed to or claimed by the estate and may not be
taxed to or claimed by the debtor. The preceding sentence shall not apply if the case is dismissed.
The trustee shall make tax returns of income required under any such State or local law.

(b) Whenever the Internal Revenue Code of 1986 provides that no separate taxable estate shall be
created in a case concerning a debtor under thistitle, and the income, gain, loss, deductions, and
credits of an estate shall be taxed to or claimed by the debtor, such income, gain, loss, deductions,
and credits shall be taxed to or claimed by the debtor under a State or local law imposing atax on or
measured by income and may not be taxed to or claimed by the estate. The trustee shall make such
tax returns of income of corporations and of partnerships as are required under any State or local
law, but with respect to partnerships, shall make such returns only to the extent such returns are al'so
required to be made under such Code. The estate shall be liable for any tax imposed on such
corporation or partnership, but not for any tax imposed on partners or members.

(c) With respect to a partnership or any entity treated as a partnership under a State or local law
imposing atax on or measured by income that is adebtor in a case under thistitle, any gain or loss
resulting from a distribution of property from such partnership, or any distributive share of any
income, gain, loss, deduction, or credit of a partner or member that is distributed, or considered
distributed, from such partnership, after the commencement of the case, is gain, loss, income,
deduction, or credit, as the case may be, of the partner or member, and if such partner or member isa
debtor in a case under thistitle, shall be subject to tax in accordance with subsection (@) or (b).

(d) For purposes of any State or local law imposing atax on or measured by income, the taxable
period of a debtor in acase under thistitle shall terminate only if and to the extent that the taxable
period of such debtor terminates under the Internal Revenue Code of 1986.

(e) The estate in any case described in subsection (a) shall use the same accounting method as the
debtor used immediately before the commencement of the case, if such method of accounting
complies with applicable nonbankruptcy tax law.

(f) For purposes of any State or local law imposing atax on or measured by income, a transfer of
property from the debtor to the estate or from the estate to the debtor shall not be treated as a
disposition for purposes of any provision assigning tax consequences to a disposition, except to the
extent that such transfer is treated as a disposition under the Internal Revenue Code of 1986.

(9) Whenever atax isimposed pursuant to a State or local law imposing atax on or measured by
income pursuant to subsection (@) or (b), such tax shall be imposed at rates generally applicable to
the same types of entities under such State or local law.

(h) The trustee shall withhold from any payment of claims for wages, salaries, commissions,
dividends, interest, or other payments, or collect, any amount required to be withheld or collected
under applicable State or local tax law, and shall pay such withheld or collected amount to the



appropriate governmental unit at the time and in the manner required by such tax law, and with the
same priority as the claim from which such amount was withheld or collected was paid.

(1)(2) To the extent that any State or local law imposing a tax on or measured by income provides
for the carryover of any tax attribute from one taxable period to a subsequent taxable period, the
estate shall succeed to such tax attribute in any case in which such estate is subject to tax under
subsection (a).

(2) After such acaseis closed or dismissed, the debtor shall succeed to any tax attribute to which
the estate succeeded under paragraph (1) to the extent consistent with the Internal Revenue Code of
1986.

(3) The estate may carry back any loss or tax attribute to a taxable period of the debtor that ended
before the date of the order for relief under thistitle to the extent that—

(A) applicable State or local tax law provides for a carryback in the case of the debtor; and
(B) the same or asimilar tax attribute may be carried back by the estate to such a taxable period
of the debtor under the Internal Revenue Code of 1986.

())(1) For purposes of any State or local law imposing atax on or measured by income, incomeis
not realized by the estate, the debtor, or a successor to the debtor by reason of discharge of
indebtedness in a case under thistitle, except to the extent, if any, that such income is subject to tax
under the Internal Revenue Code of 1986.

(2) Whenever the Internal Revenue Code of 1986 provides that the amount excluded from gross
income in respect of the discharge of indebtedness in a case under thistitle shall be applied to reduce
the tax attributes of the debtor or the estate, a similar reduction shall be made under any State or
local law imposing atax on or measured by income to the extent such State or local law recognizes
such attributes. Such State or local law may also provide for the reduction of other attributes to the
extent that the full amount of income from the discharge of indebtedness has not been applied.

(K)(1) Except as provided in this section and section 505, the time and manner of filing tax returns
and the items of income, gain, loss, deduction, and credit of any taxpayer shall be determined under
applicable nonbankruptcy law.

(2) For Federal tax purposes, the provisions of this section are subject to the Internal Revenue
Code of 1986 and other applicable Federal nonbankruptcy law.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2565; Pub. L. 98-353, title |11, §438, July 10, 1984, 98 Stat.
370; Pub. L. 99-554, title |1, §8257(g), 283(c), Oct. 27, 1986, 100 Stat. 3114, 3116; Pub. L.
103-394, title V, §501(d)(4), Oct. 22, 1994, 108 Stat. 4143; Pub. L. 109-8, title V11, §719(a)(1), Apr.
20, 2005, 119 Stat. 131.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 346 of the House amendment, together with sections 728 and 1146, represent special tax provisions
applicable in bankruptcy. The policy contained in those sections reflects the policy that should be applied in
Federal, State, and local taxesin the view of the House Committee on the Judiciary. The House Ways and
Means Committee and the Senate Finance Committee did not have time to process a bankruptcy tax bill
during the 95th Congress. It is anticipated that early in the 96th Congress, and before the effective date of the
bankruptcy code [Oct. 1, 1979], the tax committees of Congress will have an opportunity to consider action
with respect to amendments to the Internal Revenue Code [title 26] and the special tax provisionsin title 11.
Since the special tax provisions are likely to be amended during the first part of the 96th Congress, itis
anticipated that the bench and bar will aso study and comment on these special tax provisions prior to their
revision.

Special tax provisions: State and local rules. This section provides special tax provisions dealing with the
treatment, under State or local, but not Federal, tax law, of the method of taxing bankruptcy estates of
individuals, partnerships, and corporations; survival and allocation of tax attributes between the bankrupt and
the estate; return filing requirements; and the tax treatment of income from discharge of indebtedness. The
Senate hill removed these rules pending adoption of Federal rules on these issues in the next Congress. The
House amendment returns the State and local tax rules to section 346 so that they may be studied by the
bankruptcy and tax bars who may wish to submit comments to Congress.



Withholding rules: Both the House bill and Senate amendment provide that the trustee is required to comply
with the normal withholding rules applicabl e to the payment of wages and other payments. The House
amendment retains this rule for State and local taxes only. The treatment of withholding of Federal taxes will
be considered in the next Congress.

Section 726 of the Senate amendment provides that the rule requiring pro rata payment of all expenses
within a priority category does not apply to the payment of amounts withheld by a bankruptcy trustee. The
purpose of thisrule was to insure that the trustee pay the full amount of the withheld taxes to the appropriate
governmental tax authority. The House amendment deletes this rule as unnecessary because the existing
practice conforms essentially to that rule. If the trustee failsto pay over in full amounts that he withheld, itisa
violation of histrustee's duties which would permit the taxing authority to sue the trustee on his bond.

When taxes considered "incurred": The Senate amendment contained rules of general application dealing
with when atax is "incurred” for purposes of the various tax collection rules affecting the debtor and the
estate. The House amendment adopts the substance of these rules and transfers them to section 507 of title 11.

Penalty for failure to pay tax: The Senate amendment contains a rule which relieves the debtor and the
trustee from certain tax penalties for failure to make timely payment of atax to the extent that the bankruptcy
rules prevent the trustee or the debtor from paying the tax on time. Since most of these penalties relate to
Federal taxes, the House amendment del etes these rules pending consideration of Federal tax rules affecting
bankruptcy in the next Congress.

SENATE REPORT NO. 95-989

Subsection (@) indicates that subsections (b), (c), (d), (e), (g), (h), (i), and (j) apply notwithstanding any
State or local tax law, but are subject to Federal tax law.

Subsection (b)(1) provides that in a case concerning an individual under chapter 7 or 11 of title 11, income
of the estate is taxable only to the estate and not to the debtor. The second sentence of the paragraph provides
that if such individual is a partner, the tax attributes of the partnership are distributable to the partner's estate
rather than to the partner, except to the extent that section 728 of title 11 provides otherwise.

Subsection (b)(2) states agenerd rule that the estate of an individual isto be taxed as an estate. The
paragraph is made subject to the remainder of section 346 and section 728 of title 11.

Subsection (b)(3) requires the accounting method, but not necessarily the accounting period, of the estate to
be the same as the method used by the individua debtor.

Subsection (€)(1) states a genera rule that the estate of a partnership or a corporated debtor is not a separate
entity for tax purposes. The income of the debtor is to be taxed asif the case were not commenced, except as
provided in the remainder of section 346 and section 728.

Subsection (€)(2) requires the trustee, except as provided in section 728 of title 11, to file al tax returns on
behalf of the partnership or corporation during the case.

Subsection (d) indicates that the estate in a chapter 13 case is ot a separate taxable entity and that all
income of the estate is to be taxed to the debtor.

Subsection (e) establishes a business deduction consisting of allowed expenses of administration except for
tax or capital expenses that are not otherwise deductible. The deduction may be used by the estate whenitisa
separate taxable entity or by the entity to which the income of the estate is taxed when it is not.

Subsection (f) imposes a duty on the trustee to comply with any Federal, State, or local tax law requiring
withholding or collection of taxes from any payment of wages, salaries, commissions, dividends, interest, or
other payments. Any amount withheld is to be paid to the taxing authority at the same time and with the same
priority as the claim from which such amount withheld was paid.

Subsection (g)(1)(A) indicates that neither gain nor loss is recognized on the transfer by law of property
from the debtor or a creditor to the estate. Subparagraph (B) provides asimilar policy if the property of the
estate is returned from the estate to the debtor other than by a sale of property to debtor. Subparagraph (C)
aso provides for nonrecognition of gain or loss in acase under chapter 11 if a corporate debtor transfers
property to a successor corporation or to an affiliate under ajoint plan. An exception is made to enable a
taxing authority to cause recognition of gain or loss to the extent provided in IRC [title 26] section 371 (as
amended by section 109 of this bill).

Subsection (g)(2) provides that any of the three kinds of transferees specified in paragraph (1) take the
property with the same character, holding period, and basisin the hands of the transferor at the time of such
transfer. The transferor's basis may be adjusted under section 346(j)(5) even if the discharge of indebtedness
occurs after the transfer of property. Of course, no adjustment will occur if the transfer is from the debtor to
the estate or if the transfer is from an entity that is not discharged.

Subsection (h) provides that the creation of the estate of an individual under chapter 7 or 11 of title 11 asa
separate taxable entity does not affect the number of taxable years for purposes of computing loss carryovers



or carrybacks. The section applies with respect to carryovers or carrybacks of the debtor transferred into the
estate under section 346(i)(1) of title 11 or back to the debtor under section 346(i)(2) of title 11.

Subsection (i)(1) states ageneral rule that an estate that is a separate taxable entity neverthel ess succeeds to
all tax attributes of the debtor. The six enumerated attributes are illustrative and not exhaustive.

Subsection (i)(2) indicates that attributes passing from the debtor into an estate that is a separate taxable
entity will return to the debtor if unused by the estate. The debtor is permitted to use any such attribute as
though the case had not been commenced.

Subsection (i)(3) permits an estate that is a separate taxable entity to carryback losses of the estate to a
taxable period of the debtor that ended before the case was filed. The estate is treated as if it were the debtor
with respect to time limitations and other restrictions. The section makes clear that the debtor may not
carryback any loss of hisown from atax year during the pendency of the case to such a period until the caseis
closed. No talling of any period of limitation is provided with respect to carrybacks by the debtor of
post-petition losses.

Subsection (j) sets forth seven specia rulestreating with the tax effects of forgiveness or discharge of
indebtedness. The terms "forgiveness' and "discharge" are redundant, but are used to clarify that "discharge”
in the context of a special tax provision in title 11 includes forgiveness of indebtedness whether or not such
indebtedness is "discharged” in the bankruptcy sense.

Paragraph (1) states the general rule that forgiveness of indebtedness is not taxable except as otherwise
provided in paragraphs (2)—7). The paragraph is patterned after sections 268, 395, and 520 of the Bankruptcy
Act [sections 668, 795, and 920 of former title 11].

Paragraph (2) disallows deductions for liabilities of a deductible nature in any year during or after the year
of cancellation of such liabilities. For the purposes of this paragraph, "a deduction with respect to aliability"”
includes a capital loss incurred on the disposition of a capital asset with respect to aliability that was incurred
in connection with the acquisition of such asset.

Paragraph (3) causes any net operating loss of a debtor that is an individual or corporation to be reduced by
any discharge of indebtedness except as provided in paragraphs (2) or (4). If adeduction is disallowed under
paragraph (2), then no double counting occurs. Thus, paragraph (3) will reflect the reduction of losses by
liabilities that have been forgiven, including deductible liabilities or nondeductible liabilities such as
repayment of principal on borrowed funds.

Paragraph (4) specificaly excludes two kinds of indebtedness from reduction of net operating losses under
paragraph (3) or from reduction of basis under paragraph (5). Subparagraph (A) excludes items of a deductible
nature that were not deducted or that could not be deducted such as gambling losses or liabilities for interest
owed to arelative of the debtor. Subparagraph (B) excludes indebtedness of a debtor that is an individual or
corporation that resulted in deductions which did not offset income and that did not contribute to an unexpired
net operating loss or loss carryover. In these situations, the debtor has derived no tax benefit so thereis no
need to incur an offsetting reduction.

Paragraph (5) provides atwo-point test for reduction of basis. The paragraph replaces sections 270, 396,
and 522 of the Bankruptcy Act [sections 670, 796, and 922 of former title 11]. Subparagraph (A) sets out the
maximum amount by which basis may be reduced—the total indebtedness forgiven less adjustments made
under paragraphs (2) and (3). This avoids double counting. If adeduction is disallowed under paragraph (2) or
acarryover is reduced under paragraph (3) then the tax benefit is neutralized, and there is no need to reduce
basis. Subparagraph (B) reduces basis to the extent the debtor's total basis of assets before the discharge
exceeds total preexisting liabilities still remaining after discharge of indebtedness. Thisisa"basis solvency"
limitation which differs from the usual test of solvency because it measures against the remaining liabilities
the benefit aspect of assets, their basis, rather than their value. Paragraph (5) applies so that any transferee of
the debtor's property who is required to use the debtor's basis takes the debtor's basis reduced by the lesser of
(A) and (B). Thus, basiswill be reduced, but never below alevel equal to undischarged liabilities.

Paragraph (6) specifies that basis need not be reduced under paragraph (5) to the extent the debtor treats
discharged indebtedness as taxable income. This permits the debtor to elect whether to recognize income,
which may be advantageous if the debtor anticipates subsequent net operating losses, rather than to reduce
basis.

Paragraph (7) establishes two rules excluding from the category of discharged indebtedness certain
indebtedness that is exchanged for an equity security issued under a plan or that isforgiven as a contribution
to capital by an equity security holder. Subparagraph (A) creates the first exclusion to the extent indebtedness
consisting of items not of a deductible nature is exchanged for an equity security, other than the interests of a
limited partner in alimited partnership, issued by the debtor or is forgiven as a contribution to capital by an
equity security holder. Subparagraph (B) excludes indebtedness consisting of items of a deductible nature, if
the exchange of stock for debts has the same effect as a cash payment equal to the value of the equity security,



in the amount of the fair market value of the equity security or, if less, the extent to which such exchange has
such effect. The two provisions treat the debtor asif it had originally issued stock instead of debt.
Subparagraph (B) rectifies the inequity under current law between a cash basis and accrual basis debtor
concerning the issuance of stock in exchange for previous services rendered that were of a greater value than
the stock. Subparagraph (B) also changes current law by taxing forgiveness of indebtedness to the extent that
stock is exchanged for the accrued interest component of a security, because the recipient of such stock would
not be regarded as having received money under the Carman doctrine.

EDITORIAL NOTES

REFERENCESIN TEXT

The Internal Revenue Code of 1986, referred to in text, is classified generally to Title 26, Internal Revenue
Code.

AMENDMENTS

2005—Pub. L. 109-8 amended section catchline and text generally. Prior to amendment, text consisted of
subsecs. (a) to (j) relating to special tax provisions.

1994—Subsec. (). Pub. L. 103-394, 8504(d)(4)(A), substituted "Internal Revenue Code of 1986" for
"Internal Revenue Code of 1954 (26 U.S.C. 1 et seq.)".

Subsec. (g)(1)(C). Pub. L. 103-394, §501(d)(4)(B), substituted "Internal Revenue Code of 1986" for
"Internal Revenue Code of 1954 (26 U.S.C. 371)".

1986—Subsec. (b)(1). Pub. L. 99-554, 8257(g)(1), inserted reference to chapter 12.

Subsec. (g)(1)(C). Pub. L. 99-554, 8257(g)(2), inserted reference to chapter 12.

Subsec. (i)(1). Pub. L. 99-554, §257(g)(3), inserted reference to chapter 12.

Subsec. (j)(7). Pub. L. 99-554, §283(c), substituted "owed" for "owned".

1984—Subsec. (€)(2). Pub. L. 98-353 substituted "corporation” for "operation".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103—-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 257 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to
cases commenced under thistitle before that date, see section 302(a), (¢)(1) of Pub. L. 99-554, set out as a
note under section 581 of Title 28, Judiciary and Judicial Procedure.

Amendment by section 283 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, see section 302(a) of
Pub. L. 99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8347. Unclaimed property
(a) Ninety days after the final distribution under section 726, 1194, 1226, or 1326 of thistitlein a

case under chapter 7, subchapter V of chapter 11, 12, or 131 of thistitle, as the case may be, the
trustee shall stop payment on any check remaining unpaid, and any remaining property of the estate
shall be paid into the court and disposed of under chapter 129 of title 28.



(b) Any security, money, or other property remaining unclaimed at the expiration of the time
allowed in acase under chapter 9, 11, or 12 of thistitle for the presentation of a security or the
performance of any other act as a condition to participation in the distribution under any plan
confirmed under section 943(b), 1129, 1173, 1191, or 1225 of thistitle, as the case may be, becomes
the property of the debtor or of the entity acquiring the assets of the debtor under the plan, as the case
may be.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2568; Pub. L. 99-554, title |1, §257(h), Oct. 27, 1986, 100
Stat. 3114; Pub. L. 116-54, 84(a)(5), Aug. 23, 2019, 133 Stat. 1086; Pub. L. 116-136, div. A, title|,
§1113(a)(4)(B), Mar. 27, 2020, 134 Stat. 311.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 347(a) of the House amendment adopts a comparabl e provision contained in the Senate amendment
instructing the trustee to stop payment on any check remaining unpaid more than 90 days after the final
distribution in a case under Chapter 7 or 13. Technical changes are made in section 347(b) to cover
distributions in arailroad reorgani zation.

SENATE REPORT NO. 95-989

Section 347 is derived from Bankruptcy Act 866 [section 106 of former title 11]. Subsection (&) requires the
trustee to stop payment on any distribution check that is unpaid 90 days after the final distribution in a case
under chapter 7 or 13. The unclaimed funds, and any other property of the estate are paid into the court and
disposed of under chapter 129 [82041 et seq.] of title 28, which requires the clerk of court to hold the funds
for their owner for 5 years, after which they escheat to the Treasury.

Subsection (b) specifies that any property remaining unclaimed at the expiration of the time allowed in a
chapter 9 or 11 case for presentation (exchange) of securities or the performance of any other act asa
condition to participation in the plan reverts to the debtor or the entity acquiring the assets of the debtor under
the plan. Conditions to participation under a plan include such acts as cashing a check, surrendering securities
for cancellation, and so on. Similar provisions are found in sections 96(d) and 205 of current law [sections
416(d) and 605 of former title 11].

EDITORIAL NOTES

AMENDMENTS

2020—Subsec. (b). Pub. L. 116-136 substituted "1191" for "1194".

2019—Subsec. (a). Pub. L. 116-54, 84(a)(5)(A), inserted "1194," after "726," and "subchapter V of chapter
11," after "chapter 7,".

Subsec. (b). Pub. L. 116-54, 84(a)(5)(B), inserted "1194," after "1173,".

1986—Subsec. (a). Pub. L. 99-554, 8257(h)(1), inserted references to section 1226 and chapter 12 of this
title.

Subsec. (b). Pub. L. 99-554, §257(h)(2), inserted references to chapter 12 and section 1225 of thistitle.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2019 AMENDMENT

Amendment by Pub. L. 116-54 effective 180 days after Aug. 23, 2019, see section 5 of Pub. L. 116-54, set
out as a hote under section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to cases
commenced under this title before that date, see section 302(a), (c)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicial Procedure.

1 spin original. See 2019 Amendment note below.




8348. Effect of conversion

(a) Conversion of a case from a case under one chapter of thistitle to a case under another chapter
of thistitle constitutes an order for relief under the chapter to which the case is converted, but, except
as provided in subsections (b) and (c) of this section, does not effect a change in the date of the filing
of the petition, the commencement of the case, or the order for relief.

(b) Unless the court for cause orders otherwise, in sections 701(a), 727(a)(10), 727(b), 1102(a),
1110(a)(1), 1121(b), 1121(c), 1141(d)(4), 1201(a), 1221, 1228(a), 1301(a), and 1305(a) of thistitle,
"the order for relief under this chapter" in a chapter to which a case has been converted under section
706, 1112, 1208, or 1307 of thistitle means the conversion of such case to such chapter.

(c) Sections 342 and 365(d) of thistitle apply in a case that has been converted under section 706,
1112, 1208, or 1307 of thistitle, asif the conversion order were the order for relief.

(d) A claim against the estate or the debtor that arises after the order for relief but before
conversion in acase that is converted under section 1112, 1208, or 1307 of thistitle, other than a
claim specified in section 503(b) of thistitle, shall be treated for al purposes asif such claim had
arisen immediately before the date of the filing of the petition.

(e) Conversion of acase under section 706, 1112, 1208, or 1307 of thistitle terminates the service
of any trustee or examiner that is serving in the case before such conversion.

(f)(1) Except as provided in paragraph (2), when a case under chapter 13 of thistitleis converted
to a case under another chapter under thistitle—

(A) property of the estate in the converted case shall consist of property of the estate, as of the
date of filing of the petition, that remains in the possession of or is under the control of the debtor
on the date of conversion;

(B) valuations of property and of allowed secured claimsin the chapter 13 case shall apply only
in a case converted to a case under chapter 11 or 12, but not in a case converted to a case under
chapter 7, with allowed secured claimsin cases under chapters 11 and 12 reduced to the extent that
they have been paid in accordance with the chapter 13 plan; and

(C) with respect to cases converted from chapter 13—

(i) the clam of any creditor holding security as of the date of the filing of the petition shall
continue to be secured by that security unless the full amount of such claim determined under
applicable nonbankruptcy law has been paid in full as of the date of conversion,
notwithstanding any valuation or determination of the amount of an alowed secured claim
made for the purposes of the case under chapter 13; and

(i) unless a prebankruptcy default has been fully cured under the plan at the time of
conversion, in any proceeding under thistitle or otherwise, the default shall have the effect
given under applicable nonbankruptcy law.

(2) If the debtor converts a case under chapter 13 of thistitle to a case under another chapter under
thistitle in bad faith, the property of the estate in the converted case shall consist of the property of
the estate as of the date of conversion.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2568; Pub. L. 99-554, title |1, §257(i), Oct. 27, 1986, 100
Stat. 3115; Pub. L. 103-394, title |11, 8311, title \V, §501(d)(5), Oct. 22, 1994, 108 Stat. 4138, 4144;
Pub. L. 109-8, title 111, §309(a), title XI1, §1207, Apr. 20, 2005, 119 Stat. 82, 194; Pub. L. 111-327,
§2(a)(11), Dec. 22, 2010, 124 Stat. 3558.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

The House amendment adopts section 348(b) of the Senate amendment with slight modifications, as more
accurately reflecting sections to which this particular effect of conversion should apply.

Section 348(e) of the House amendment is a stylistic revision of similar provisions contained in H.R. 8200
as passed by the House and in the Senate amendment. Termination of servicesis expanded to cover any
examiner serving in the case before conversion, as donein H.R. 8200 as passed by the House.

SENATE REPORT NO. 95-989



This section governs the effect of the conversion of a case from one chapter of the bankruptcy code to
another chapter. Subsection (a) specifies that the date of the filing of the petition, the commencement of the
case, or the order for relief are unaffected by conversion, with some exceptions specified in subsections (b)
and (c).

Subsection (b) lists certain sectionsin the operative chapters of the bankruptcy code in which thereisa
reference to "the order for relief under this chapter." In those sections, the reference isto be read as a reference
to the conversion order if the case has been converted into the particular chapter. Subsection (c) specifies that
notice isto be given of the conversion order the same as notice was given of the order for relief, and that the
time the trustee (or debtor in possession) has for assuming or rejecting executory contracts recommences, thus
giving an opportunity for anewly appointed trustee to familiarize himself with the case.

Subsection (d) provides for special treatment of claims that arise during chapter 11 or 13 cases before the
case is converted to aliquidation case. With the exception of claims specified in proposed 11 U.S.C. 503(b)
(administrative expenses), preconversion claims are treated the same as prepetition claims.

Subsection (€) provides that conversion of a case terminates the service of any trustee serving in the case
prior to conversion.

EDITORIAL NOTES

AMENDMENTS

2010—Subsec. (b). Pub. L. 111-327, 82(a)(11)(A), struck out "728(a), 728(b)," after "727(b)," and
"1146(a), 1146(b)," after "1141(d)(4),".

Subsec. (f)(2)(C)(i). Pub. L. 111-327, §2(a)(11)(B), which directed insertion of "of the filing" after "date",
was executed by making the insertion after "date" the first time appearing to reflect the probable intent of
Congress.

2005—Subsec. (f)(1)(B). Pub. L. 109-8, §309(a)(2)(A), substituted "only in a case converted to a case
under chapter 11 or 12, but not in a case converted to a case under chapter 7, with allowed secured claimsin
cases under chapters 11 and 12" for "in the converted case, with allowed secured claims®.

Subsec. (f)(2)(C). Pub. L. 109-8, 8309(a)(1), (2)(B), (3), added subpar. (C).

Subsec. (f)(2). Pub. L. 109-8, 81207, inserted "of the estate” after "bad faith, the property".

1994—Subsec. (b). Pub. L. 103-394, 8§501(d)(5), substituted "1201(a), 1221, 1228(a), 1301(a), and
1305(a)" for "1301(a), 1305(a), 1201(a), 1221, and 1228(a)" and "1208, or 1307" for "1307, or 1208".

Subsecs. (c) to (). Pub. L. 103-394, §8501(d)(5)(B), substituted "1208, or 1307" for "1307, or 1208".

Subsec. (f). Pub. L. 103-394, 8311, added subsec. (f).

1986—Subsec. (b). Pub. L. 99-554, 8257(i)(1), substituted references to sections 1201(a), 1221, and
1228(a) of thistitle for reference to section 1328(a) of thistitle, and inserted reference to section 1208 of this
title.

Subsecs. (€) to (e). Pub. L. 99-554, §8257(i)(2), (3), inserted reference to section 1208 of thistitle.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103—-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to cases
commenced under this title before that date, see section 302(a), (c)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicia Procedure.

§349. Effect of dismissal



(a) Unless the court, for cause, orders otherwise, the dismissal of a case under this title does not
bar the discharge, in alater case under thistitle, of debts that were dischargeable in the case
dismissed; nor does the dismissal of a case under this title prejudice the debtor with regard to the
filing of a subsequent petition under thistitle, except as provided in section 109(g) of thistitle.

(b) Unless the court, for cause, orders otherwise, adismissal of a case other than under section 742
of thistitle—

(2) reinstates—

(A) any proceeding or custodianship superseded under section 543 of thistitle;

(B) any transfer avoided under section 522, 544, 545, 547, 548, 549, or 724(a) of thistitle, or
preserved under section 510(c)(2), 522(i)(2), or 551 of thistitle; and

(C) any lien voided under section 506(d) of thistitle;

(2) vacates any order, judgment, or transfer ordered, under section 522(i)(1), 542, 550, or 553 of
thistitle; and

(3) revests the property of the estate in the entity in which such property was vested
immediately before the commencement of the case under thistitle.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2569; Pub. L. 98-353, title |11, §303, July 10, 1984, 98 Stat.
352; Pub. L. 103-394, title VV, 8501(d)(6), Oct. 22, 1994, 108 Stat. 4144.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 349(b)(2) of the House amendment adds a cross reference to section 553 to reflect the new right of
recovery of setoffs created under that section. Corresponding changes are made throughout the House
amendment.

SENATE REPORT NO. 95989

Subsection (@) specifies that unless the court for cause orders otherwise, the dismissal of a case is without
prejudice. The debtor is not barred from receiving a discharge in alater case of debts that were dischargeable
in the case dismissed. Of course, this subsection refers only to pre-discharge dismissals. If the debtor has
already received a discharge and it is not revoked, then the debtor would be barred under section 727(a) from
receiving adischarge in a subsequent liquidation case for six years. Dismissal of an involuntary on the merits
will generally not give rise to adequate cause so as to bar the debtor from further relief.

Subsection (b) specifies that the dismissal reinstates proceedings or custodianships that were superseded by
the bankruptcy case, reinstates avoided transfers, reinstates voided liens, vacates any order, judgment, or
transfer ordered as aresult of the avoidance of atransfer, and revests the property of the estate in the entity in
which the property was vested at the commencement of the case. The court is permitted to order a different
result for cause. The basic purpose of the subsection isto undo the bankruptcy case, as far as practicable, and
to restore all property rights to the position in which they were found at the commencement of the case. This
does not necessarily encompass undoing sales of property from the estate to a good faith purchaser. Where
thereis a question over the scope of the subsection, the court will make the appropriate ordersto protect rights
acquired in reliance on the bankruptcy case.

EDITORIAL NOTES

AMENDMENTS

1994—Subsec. (d). Pub. L. 103-394 substituted "109(g)" for "109(f)".

1984—Subsec. (a). Pub. L. 98-353 inserted "'; nor does the dismissal of a case under thistitle prejudice the
debtor with regard to the filing of a subsequent petition under thistitle, except as provided in section 109(f) of
thistitle".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under



section 101 of thistitle.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8350. Closing and reopening cases

(a) After an estate is fully administered and the court has discharged the trustee, the court shall
close the case.

(b) A case may be reopened in the court in which such case was closed to administer assets, to
accord relief to the debtor, or for other cause.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2569; Pub. L. 98-353, title |11, §439, July 10, 1984, 98 Stat.
370.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Subsection (@) requires the court to close a bankruptcy case after the estate is fully administered and the
trustee discharged. The Rules of Bankruptcy Procedure will provide the procedure for case closing.
Subsection (b) permits reopening of the case to administer assets, to accord relief to the debtor, or for other
cause. Though the court may permit reopening of a case so that the trustee may exercise an avoiding power,
laches may constitute a bar to an action that has been delayed too long. The case may be reopened in the court
in which it was closed. The rules will prescribe the procedure by which a case is reopened and how it will be
conducted after reopening.

EDITORIAL NOTES

AMENDMENTS
1984—Subsec. (b). Pub. L. 98-353 substituted "A" for "a".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8351. Disposal of patient records

If ahealth care business commences a case under chapter 7, 9, or 11, and the trustee does not have
a sufficient amount of funds to pay for the storage of patient records in the manner required under
applicable Federal or State law, the following requirements shall apply:
(1) Thetrustee shall—

(A) promptly publish notice, in 1 or more appropriate newspapers, that if patient records are
not claimed by the patient or an insurance provider (if applicable law permits the insurance
provider to make that claim) by the date that is 365 days after the date of that notification, the
trustee will destroy the patient records; and

(B) during the first 180 days of the 365-day period described in subparagraph (A), promptly
attempt to notify directly each patient that is the subject of the patient records and appropriate
insurance carrier concerning the patient records by mailing to the most recent known address of
that patient, or afamily member or contact person for that patient, and to the appropriate
insurance carrier an appropriate notice regarding the claiming or disposing of patient records.

(2) If, after providing the notification under paragraph (1), patient records are not claimed



during the 365-day period described under that paragraph, the trustee shall mail, by certified mail,
at the end of such 365-day period awritten request to each appropriate Federal agency to request
permission from that agency to deposit the patient records with that agency, except that no Federal
agency isrequired to accept patient records under this paragraph.

(3) If, following the 365-day period described in paragraph (2) and after providing the
notification under paragraph (1), patient records are not claimed by a patient or insurance
provider, or request is not granted by a Federal agency to deposit such records with that agency,
the trustee shall destroy those records by—

(A) if the records are written, shredding or burning the records; or
(B) if the records are magnetic, optical, or other electronic records, by otherwise destroying
those records so that those records cannot be retrieved.

(Added Pub. L. 109-8, title X1, 81102(a), Apr. 20, 2005, 119 Stat. 189.)

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE
Section effective 180 days after Apr. 20, 2005, and not applicable with respect to cases commenced under

thistitle before such effective date, except as otherwise provided, see section 1501 of Pub. L. 109-8, set out as
an Effective Date of 2005 Amendment note under section 101 of thistitle.

SUBCHAPTER IV—ADMINISTRATIVE POWERS

8361. Adequate protection

When adequate protection is required under section 362, 363, or 364 of thistitle of an interest of
an entity in property, such adequate protection may be provided by—

(2) requiring the trustee to make a cash payment or periodic cash payments to such entity, to the
extent that the stay under section 362 of thistitle, use, sale, or lease under section 363 of thistitle,
or any grant of alien under section 364 of thistitle results in a decrease in the value of such
entity's interest in such property;

(2) providing to such entity an additional or replacement lien to the extent that such stay, use,
sale, lease, or grant resultsin a decrease in the value of such entity's interest in such property; or

(3) granting such other relief, other than entitling such entity to compensation allowable under
section 503(b)(1) of thistitle as an administrative expense, as will result in the realization by such
entity of the indubitable equivalent of such entity's interest in such property.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2569; Pub. L. 98-353, title |11, §440, July 10, 1984, 98 Stat.
370.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 361 of the House amendment represents a compromise between H.R. 8200 as passed by the House
and the Senate amendment regarding the issue of "adequate protection” of a secured party. The House
amendment deletes the provision found in section 361(3) of H.R. 8200 as passed by the House. It would have
permitted adeguate protection to be provided by giving the secured party an administrative expense regarding
any decrease in the value of such party's collateral. In every case there is the uncertainty that the estate will
have sufficient property to pay administrative expensesin full.

Section 361(4) of H.R. 8200 as passed by the House is modified in section 361(3) of the House amendment
to indicate that the court may grant other forms of adequate protection, other than an administrative expense,
which will result in the realization by the secured creditor of the indubitable equivalent of the creditor's
interest in property. In the special instance where there is areserve fund maintained under the security
agreement, such asin the typical bondholder case, indubitable equivalent means that the bondholders would



be entitled to be protected as to the reserve fund, in addition to the regular payments needed to service the
debt. Adequate protection of an interest of an entity in property isintended to protect a creditor's allowed
secured claim. To the extent the protection proves to be inadequate after the fact, the creditor is entitled to a
first priority administrative expense under section 503(b).

In the specia case of a creditor who has el ected application of creditor making an election under section
1111(b)(2), that creditor is entitled to adequate protection of the creditor's interest in property to the extent of
the value of the collateral not to the extent of the creditor's allowed secured claim, which isinflated to cover a
deficiency as aresult of such election.

SENATE REPORT NO. 95-989

Sections 362, 363, and 364 require, in certain circumstances, that the court determine in noticed hearings
whether the interest of a secured creditor or co-owner of property with the debtor is adequately protected in
connection with the sale or use of property. The interests of which the court may provide protection in the
ways described in this section include equitable as well as legal interests. For example, aright to enforce a
pledge and aright to recover property delivered to a debtor under a consignment agreement or an agreement
of sale or return are interests that may be entitled to protection. This section specifies means by which
adequate protection may be provided but, to avoid placing the court in an administrative role, does not require
the court to provideit. Instead, the trustee or debtor in possession or the creditor will provide or propose a
protection method. If the party that is affected by the proposed action objects, the court will determine
whether the protection provided is adequate. The purpose of this section isto illustrate means by which it may
be provided and to define the limits of the concept.

The concept of adequate protection is derived from the fifth amendment protection of property interests as
enunciated by the Supreme Court. See Wright v. Union Central Life Ins. Co., 311 U.S. 273 (1940); Louisville
Joint Stock Land Bank v. Radford, 295 U.S. 555 (1935).

The automatic stay also provides creditor protection. Without it, certain creditors would be able to pursue
their own remedies against the debtor's property. Those who acted first would obtain payment of the claimsin
preference to and to the detriment of other creditors. Bankruptcy is designed to provide an orderly liquidation
procedure under which all creditors are treated equally. A race of diligence by creditors for the debtor's assets
prevents that.

Subsection (&) defines the scope of the automatic stay, by listing the acts that are stayed by the
commencement of the case. The commencement or continuation, including the issuance of process, of a
judicial, administrative or other proceeding against the debtor that was or could have been commenced before
the commencement of the bankruptcy case is stayed under paragraph (1). The scope of this paragraph is broad.
All proceedings are stayed, including arbitration, administrative, and judicial proceedings. Proceeding in this
sense encompasses civil actions and al proceedings even if they are not before governmental tribunals.

The stay is not permanent. There is adequate provision for relief from the stay elsewhere in the section.
However, it isimportant that the trustee have an opportunity to inventory the debtor's position before
proceeding with the administration of the case. Undoubtedly the court will lift the stay for proceedings before
specialized or nongovernmental tribunals to allow those proceedings to come to a conclusion. Any party
desiring to enforce an order in such a proceeding would thereafter have to come before the bankruptcy court to
collect assets. Nevertheless, it will often be more appropriate to permit proceedings to continue in their place
of origin, when no great prejudice to the bankruptcy estate would result, in order to leave the parties to their
chosen forum and to relieve the bankruptcy court from many duties that may be handled elsewhere.

Paragraph (2) stays the enforcement, against the debtor or against property of the estate, of ajudgment
obtained before the commencement of the bankruptcy case. Thus, execution and levy against the debtors
prepetition property are stayed, and attempts to collect ajudgment from the debtor personally are stayed.

Paragraph (3) stays any act to obtain possession of property of the estate (that is, property of the debtor as
of the date of the filing of the petition) or property from the estate (property over which the estate has control
or possession). The purpose of this provision isto prevent dismemberment of the estate. Liquidation must
proceed in an orderly fashion. Any distribution of property must be by the trustee after he has had an
opportunity to familiarize himself with the various rights and interests involved and with the property
available for distribution.

Paragraph (4) stays lien creation against property of the estate. Thus, taking possession to perfect alien or
obtaining court processis prohibited. To permit lien creation after bankruptcy would give certain creditors
preferentia treatment by making them secured instead of unsecured.

Paragraph (5) stays any act to create or enforce alien against property of the debtor, that is, most property
that is acquired after the date of the filing of the petition, property that is exempted, or property that does not
pass to the estate, to the extent that the lien secures a prepetition claim. Again, to permit postbankruptcy lien



creation or enforcement would permit certain creditors to receive preferential treatment. It may also
circumvent the debtors' discharge.

Paragraph (6) prevents creditors from attempting in any way to collect a prepetition debt. Creditorsin
consumer cases occasionally tel ephone debtors to encourage repayment in spite of bankruptcy. Inexperienced,
frightened, or ill-counseled debtors may succumb to suggestions to repay notwithstanding their bankruptcy.
This provision prevents evasion of the purpose of the bankruptcy laws by sophisticated creditors.

Paragraph (7) stays setoffs of mutual debts and credits between the debtor and creditors. As with all other
paragraphs of subsection (a), this paragraph does not affect the right of creditors. It smply staysits
enforcement pending an orderly examination of the debtor's and creditors' rights.

Subsection (b) lists seven exceptions to the automatic stay. The effect of an exception is not to make the
action immune from injunction.

The court has ample other powers to stay actions not covered by the automatic stay. Section 105, of
proposed title 11, derived from Bankruptcy Act 82a(15) [section 11(a)(15) of former title 11], grants the
power to issue orders necessary or appropriate to carry out the provisions of title 11. The district court and the
bankruptcy court asits adjunct have all the traditional injunctive powers of a court of equity, 28 U.S.C. §8151
and 164 as proposed in S. 2266, §201, and 28 U.S.C. 81334, as proposed in S. 2266, §216. Stays or
injunctions issued under these other sections will not be automatic upon the commencement of the case, but
will be granted or issued under the usual rules for the issuance of injunctions. By excepting an act or action
from the automatic stay, the bill ssmply requires that the trustee move the court into action, rather than
requiring the stayed party to request relief from the stay. There are some actions, enumerated in the
exceptions, that generally should not be stayed automatically upon the commencement of the case, for reasons
of either policy or practicality. Thus, the court will have to determine on a case-by-case basis whether a
particular action which may be harming the estate should be stayed.

With respect to stays issued under other powers, or the application of the automatic stay, to governmental
actions, this section and the other sections mentioned are intended to be an express waiver of sovereign
immunity of the Federal Government, and an assertion of the bankruptcy power over State governments under
the supremacy clause notwithstanding a State's sovereign immunity.

Thefirst exception is of criminal proceedings against the debtor. The bankruptcy laws are not a haven for
criminal offenders, but are designed to give relief from financial overextension. Thus, criminal actions and
proceedings may proceed in spite of bankruptcy.

Paragraph (2) excepts from the stay the collection of alimony, maintenance or support from property that is
not property of the estate. Thiswill include property acquired after the commencement of the case, exempted
property, and property that does not pass to the estate. The automatic stay is one means of protecting the
debtor's discharge. Alimony, maintenance and support obligations are excepted from discharge. Staying
collection of them, when not to the detriment of other creditors (because the collection effort is against
property that is not property of the estate) does not further that goal. Moreover, it could lead to hardship on the
part of the protected spouse or children.

Paragraph (3) excepts any act to perfect an interest in property to the extent that the trustee's rights and
powers are limited under section 546(a) of the bankruptcy code. That section permits postpetition perfection
of certain liens to be effective against the trustee. If the act of perfection, such asfiling, were stayed, the
section would be nullified.

Paragraph (4) excepts commencement or continuation of actions and proceedings by governmental units to
enforce police or regulatory powers. Thus, where a governmental unit is suing a debtor to prevent or stop
violation of fraud, environmental protection, consumer protection, safety, or similar police or regulatory laws,
or attempting to fix damages for violation of such alaw, the action or proceeding is not stayed under the
automatic stay.

Paragraph (5) makes clear that the exception extends to permit an injunction and enforcement of an
injunction, and to permit the entry of a money judgment, but does not extend to permit enforcement of a
money judgment. Since the assets of the debtor are in the possession and control of the bankruptcy court, and
since they constitute a fund out of which all creditors are entitled to share, enforcement by a governmental
unit of amoney judgment would give it preferential treatment to the detriment of all other creditors.

Paragraph (6) excepts the setoff of any mutual debt and claim for commaodity transactions.

Paragraph (7) excepts actions by the Secretary of Housing and Urban Devel opment to foreclose or take
possession in acase of aloan insured under the National Housing Act [12 U.S.C. 1701 et seq.]. A genera
exception for such loansis found in current sections 263 and 517 [sections 663 and 917 of former title 11], the
exception alowed by this paragraph is much more limited.

Subsection (c) of section 362 specifies the duration of the automatic stay. Paragraph (1) terminates a stay of
an act against property of the estate when the property ceases to be property of the estate, such as by sale,



abandonment, or exemption. It does not terminate the stay against property of the debtor if the property leaves
the estate and goes to the debtor. Paragraph (2) terminates the stay of any other act on the earliest of the time
the caseis closed, the time the case is dismissed, or the time a discharge is granted or denied (unless the
debtor is a corporation or partnership in a chapter 7 case).

Subsection (€) governs automatic termination of the stay. Subsections (d) through (g) govern termination of
the stay by the court on the request of a party in interest.

Subsection (d) requires the court, upon motion of a party in interest, to grant relief from the stay for cause,
such as by terminating, annulling, modifying, or conditioning the stay. The lack of adequate protection of an
interest in property is one cause for relief, but is not the only cause. Other causes might include the lack of any
connection with or interference with the pending bankruptcy case. Generally, proceedings in which the debtor
isafiduciary, or involving postpetition activities of the debtor, need not be stayed because they bear no
relationship to the purpose of the automatic stay, which is protection of the debtor and his estate from his
creditors.

Upon the court's finding that the debtor has no equity in the property subject to the stay and that the
property is not necessary to an effective reorganization of the debtor, the subsection requires the court grant
relief from the stay. To aid in this determination, guidelines are established where the property subject to the
stay isrea property. An exception to "the necessary to an effective reorganization" reguirement is made for
real property on which no businessis being conducted other than operating the real property and activities
incident thereto. The intent of this exception isto reach the single-asset apartment type cases which involve
primarily tax-shelter investments and for which the bankruptcy laws have provided a too facile method to
relay conditions, but not the operating shopping center and hotel cases where attempts at reorganization
should be permitted. Property in which the debtor has equity but which is not necessary to an effective
reorganization of the debtor should be sold under section 363. Hearings under this subsection are given
calendar priority to ensure that court congestion will not unduly prejudice the rights of creditors who may be
obvioudly entitled to relief from the operation of the automatic stay.

Subsection (€) provides protection that is not always available under present law. The subsection setsatime
certain within which the bankruptcy court must rule on the adequacy of protection provided for the secured
creditor'sinterest. If the court does not rule within 30 days from a request by motion for relief from the stay,
the stay is automatically terminated with respect to the property in question. To accommodate more complex
cases, the subsection permits the court to make a preliminary ruling after a preliminary hearing. After a
preliminary hearing, the court may continue the stay only if there is areasonable likelihood that the party
opposing relief from the stay will prevail at the final hearing. Because the stay is essentially an injunction, the
three stages of the stay may be analogized to the three stages of an injunction. The filing of the petition which
givesriseto the automatic stay is similar to atemporary restraining order. The preliminary hearing is similar
to the hearing on a preliminary injunction, and the final hearing and order are similar to the hearing and
issuance or denia of a permanent injunction. The main difference lies in which party must bring the issue
before the court. While in the injunction setting, the party seeking the injunction must prosecute the action, in
proceeding for relief from the automatic stay, the enjoined party must move. The difference does not,
however, shift the burden of proof. Subsection (g) leaves that burden on the party opposing relief from the
stay (that is, on the party seeking continuance of the injunction) on the issue of adequate protection and
existence of an equity. It is not, however, intended to be confined strictly to the constitutional requirement.
This section and the concept of adequate protection are based as much on policy grounds as on constitutional
grounds. Secured creditors should not be deprived of the benefit of their bargain. There may be situationsin
bankruptcy where giving a secured creditor an absolute right to his bargain may be impossible or seriously
detrimental to the policy of the bankruptcy laws. Thus, this section recognizes the availability of alternate
means of protecting a secured creditor's interest where such steps are a necessary part of the rehabilitative
process. Though the creditor might not be able to retain his lien upon the specific collateral held at the time of
filing, the purpose of the section isto insure that the secured creditor receives the value for which he
bargained.

The section specifies two exclusive means of providing adequate protection, both of which may require an
approximate determination of the value of the protected entity's interest in the property involved. The section
does not specify how valueisto be determined, nor does it specify when it is to be determined. These matters
are |eft to case-by-case interpretation and development. In light of the restrictive approach of the section to the
availability of means of providing adequate protection, thisflexibility isimportant to permit the courts to
adapt to varying circumstances and changing modes of financing.

Neither isit expected that the courts will construe the term value to mean, in every case, forced sale
liquidation value or full going concern value. There is wide latitude between those two extremes although
forced sale liquidation value will be a minimum.



In any particular case, especially areorganization case, the determination of which entity should be entitled
to the difference between the going concern value and the liquidation value must be based on equitable
considerations arising from the facts of the case. Finally, the determination of value is binding only for the
purposes of the specific hearing and is not to have ares judicata effect.

The first method of adequate protection outlined is the making of cash payments to compensate for the
expected decrease in value of the opposing entity's interest. This provision is derived from In re Bermec
Corporation, 445 F.2d 367 (2d Cir. 1971), though in that case it is not clear whether the payments offered
were adequate to compensate the secured creditors for their loss. The use of periodic payments may be
appropriate where, for example, the property in question is depreciating at arelatively fixed rate. The periodic
payments would be to compensate for the depreciation and might, but need not necessarily, be in the same
amount as payments due on the secured obligation.

The second method is the fixing of an additional or replacement lien on other property of the debtor to the
extent of the decreasein value or actual consumption of the property involved. The purpose of this method is
to provide the protected entity with an aternative means of realizing the value of the original property, if it
should decline during the case, by granting an interest in additional property from whose value the entity may
realizeitsloss. Thisis consistent with the view expressed in Wright v. Union Central Life Ins. Co., 311 U.S.
273 (1940), where the Court suggested that it was the value of the secured creditor's collateral, and not
necessarily his rights in specific collateral, that was entitled to protection.

The section makes no provision for the granting of an administrative priority as a method of providing
adequate protection to an entity as was suggested in In re Yale Express System, Inc., 384 F.2d 990 (2d Cir.
1967), because such protection istoo uncertain to be meaningful.
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The section specifies four means of providing adequate protection. They are neither exclusive nor
exhaustive. They al rely, however, on the value of the protected entity's interest in the property involved. The
section does not specify how value is to be determined, nor does it specify when it isto be determined. These
matters are left to case-by-case interpretation and development. It is expected that the courts will apply the
concept in light of facts of each case and general equitable principles. It is not intended that the courts will
develop ahard and fast rule that will apply in every case. The time and method of valuation is not specified
precisely, in order to avoid that result. There are an infinite number of variations possible in dealings between
debtors and creditors, the law is continually developing, and new ideas are continually being implemented in
thisfield. The flexibility isimportant to permit the courts to adapt to varying circumstances and changing
modes of financing.

Neither isit expected that the courts will construe the term value to mean, in every case, forced sale
liquidation value or full going concern value. There is wide latitude between those two extremes. In any
particular case, especially areorganization case, the determination of which entity should be entitled to the
difference between the going concern value and the liquidation value must be based on equitable
considerations based on the facts of the case. It will frequently be based on negotiation between the parties.
Only if they cannot agree will the court become involved.

The first method of adequate protection specified is periodic cash payments by the estate, to the extent of a
decrease in value of the opposing entity'sinterest in the property involved. This provision is derived from In
re Yale Express, Inc., 384 F.2d 990 (2d Cir. 1967) (though in that caseit is not clear whether the payments
required were adequate to compensate the secured creditors for their loss). The use of periodic payments may
be appropriate, where for example, the property in question is depreciating at arelatively fixed rate. The
periodic payments would be to compensate for the depreciation.

The second method is the provision of an additional or replacement lien on other property to the extent of
the decrease in value of the property involved. The purpose of this method is to provide the protected entity
with a means of realizing the value of the original property, if it should decline during the case, by granting an
interest in additional property from whose value the entity may realize itsloss.

The third method is the granting of an administrative expense priority to the protected entity to the extent of
hisloss. This method, more than the others, requires a prediction as to whether the unencumbered assets that
will remain if the case if converted from reorganization to liquidation will be sufficient to pay the protected
entity in full. It is clearly the most risky, from the entity's perspective, and should be used only when thereis
relative certainty that administrative expenses will be able to be paid in full in the event of liquidation.

The fourth [enacted as third] method gives the parties and the courts flexibility by allowing such other relief
aswill result in the realization by the protected entity of the value of itsinterest in the property involved.
Under this provision, the courts will be able to adapt to new methods of financing and to formulate protection
that is appropriate to the circumstances of the case if none of the other methods would accomplish the desired



result. For example, another form of adequate protection might be the guarantee by athird party outside the
judicial process of compensation for any loss incurred in the case. Adequate protection might also, in some
circumstances, be provided by permitting a secured creditor to bid in his claim at the sale of the property and
to offset the claim against the price bid in.

The paragraph also defines, more clearly than the others, the general concept of adequate protection, by
requiring such relief aswill result in the realization of value. It is the general category, and as such, is defined
by the concept involved rather than any particular method of adequate protection.

EDITORIAL NOTES

AMENDMENTS
1984—~Par. (1). Pub. L. 98-353 inserted "a cash payment or" after "make".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8362. Automatic stay

(a) Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or
303 of thistitle, or an application filed under section 5(a)(3) of the Securities Investor Protection Act
of 1970, operates as a stay, applicable to all entities, of —

(1) the commencement or continuation, including the issuance or employment of process, of a
judicial, administrative, or other action or proceeding against the debtor that was or could have
been commenced before the commencement of the case under thistitle, or to recover aclaim
against the debtor that arose before the commencement of the case under thistitle;

(2) the enforcement, against the debtor or against property of the estate, of ajudgment obtained
before the commencement of the case under thistitle;

(3) any act to obtain possession of property of the estate or of property from the estate or to
exercise control over property of the estate;

(4) any act to create, perfect, or enforce any lien against property of the estate;

(5) any act to create, perfect, or enforce against property of the debtor any lien to the extent that
such lien secures a claim that arose before the commencement of the case under thistitle;

(6) any act to collect, assess, or recover a claim against the debtor that arose before the
commencement of the case under thistitle;

(7) the setoff of any debt owing to the debtor that arose before the commencement of the case
under thistitle against any claim against the debtor; and

(8) the commencement or continuation of a proceeding before the United States Tax Court
concerning atax liability of adebtor that is a corporation for ataxable period the bankruptcy court
may determine or concerning the tax liability of adebtor who isan individual for ataxable period
ending before the date of the order for relief under thistitle.

(b) Thefiling of a petition under section 301, 302, or 303 of thistitle, or of an application under
section 5(a)(3) of the Securities Investor Protection Act of 1970, does not operate as a stay—
(2) under subsection (&) of this section, of the commencement or continuation of a criminal
action or proceeding against the debtor;
(2) under subsection (a)—
(A) of the commencement or continuation of acivil action or proceeding—
(i) for the establishment of paternity;
(ii) for the establishment or modification of an order for domestic support obligations;
(iii) concerning child custody or visitation;



(iv) for the dissolution of amarriage, except to the extent that such proceeding seeks to
determine the division of property that is property of the estate; or
(v) regarding domestic violence;

(B) of the collection of a domestic support obligation from property that is not property of the
estate;

(C) with respect to the withholding of income that is property of the estate or property of the
debtor for payment of a domestic support obligation under ajudicial or administrative order or a
statute;

(D) of the withholding, suspension, or restriction of adriver's license, a professional or
occupational license, or arecreational license, under State law, as specified in section
466(a)(16) of the Social Security Act;

(E) of the reporting of overdue support owed by a parent to any consumer reporting agency
as specified in section 466(a)(7) of the Social Security Act;

(F) of the interception of atax refund, as specified in sections 464 and 466(a)(3) of the Social
Security Act or under an analogous State law; or

(G) of the enforcement of amedical obligation, as specified under title IV of the Social
Security Act;

(3) under subsection (a) of this section, of any act to perfect, or to maintain or continue the
perfection of, an interest in property to the extent that the trustee's rights and powers are subject to
such perfection under section 546(b) of thistitle or to the extent that such act is accomplished
within the period provided under section 547(e)(2)(A) of thistitle;

(4) under paragraph (1), (2), (3), or (6) of subsection (a) of this section, of the commencement
or continuation of an action or proceeding by a governmental unit or any organization exercising
authority under the Convention on the Prohibition of the Development, Production, Stockpiling
and Use of Chemical Weapons and on Their Destruction, opened for signature on January 13,
1993, to enforce such governmental unit's or organization's police and regulatory power, including
the enforcement of a judgment other than a money judgment, obtained in an action or proceeding
by the governmental unit to enforce such governmental unit's or organization's police or regulatory
power;

[(5) Repealed. Pub. L. 105-277, div. I, title VI, 8603(1), Oct. 21, 1998, 112 Stat. 2681-366;]

(6) under subsection (a) of this section, of the exercise by a commodity broker, forward contract
merchant, stockbroker, financial institution, financial participant, or securities clearing agency of
any contractual right (as defined in section 555 or 556) under any security agreement or
arrangement or other credit enhancement forming a part of or related to any commodity contract,
forward contract or securities contract, or of any contractual right (as defined in section 555 or
556) to offset or net out any termination value, payment amount, or other transfer obligation
arising under or in connection with 1 or more such contracts, including any master agreement for
such contracts,

(7) under subsection (a) of this section, of the exercise by arepo participant or financial
participant of any contractual right (as defined in section 559) under any security agreement or
arrangement or other credit enhancement forming a part of or related to any repurchase agreement,
or of any contractual right (as defined in section 559) to offset or net out any termination value,
payment amount, or other transfer obligation arising under or in connection with 1 or more such
agreements, including any master agreement for such agreements;

(8) under subsection (a) of this section, of the commencement of any action by the Secretary of
Housing and Urban Development to foreclose a mortgage or deed of trust in any case in which the
mortgage or deed of trust held by the Secretary isinsured or was formerly insured under the
National Housing Act and covers property, or combinations of property, consisting of five or more
living units;

(9) under subsection (a), of —

(A) an audit by agovernmental unit to determine tax liability;



(B) the issuance to the debtor by a governmental unit of a notice of tax deficiency;

(C) ademand for tax returns; or

(D) the making of an assessment for any tax and issuance of a notice and demand for
payment of such an assessment (but any tax lien that would otherwise attach to property of the
estate by reason of such an assessment shall not take effect unless such tax is a debt of the
debtor that will not be discharged in the case and such property or its proceeds are transferred
out of the estate to, or otherwise revested in, the debtor).

(20) under subsection (@) of this section, of any act by alessor to the debtor under a lease of
nonresidential real property that has terminated by the expiration of the stated term of the lease
before the commencement of or during a case under this title to obtain possession of such
property,

(11) under subsection (a) of this section, of the presentment of a negotiable instrument and the
giving of notice of and protesting dishonor of such an instrument;

(12) under subsection (@) of this section, after the date which is 90 days after the filing of such
petition, of the commencement or continuation, and conclusion to the entry of final judgment, of
an action which involves a debtor subject to reorganization pursuant to chapter 11 of thistitle and
which was brought by the Secretary of Transportation under section 31325 of title 46 (including
distribution of any proceeds of sal€) to foreclose a preferred ship or fleet mortgage, or a security
interest in or relating to a vessel or vessel under construction, held by the Secretary of
Transportation under chapter 537 of title 46 or section 109(h) of title 49, or under applicable State
law;

(13) under subsection (@) of this section, after the date which is 90 days after the filing of such
petition, of the commencement or continuation, and conclusion to the entry of final judgment, of
an action which involves a debtor subject to reorganization pursuant to chapter 11 of thistitle and
which was brought by the Secretary of Commerce under section 31325 of title 46 (including
distribution of any proceeds of sale) to foreclose a preferred ship or fleet mortgage in avessel or a
mortgage, deed of trust, or other security interest in afishing facility held by the Secretary of
Commerce under chapter 537 of title 46;

(14) under subsection (@) of this section, of any action by an accrediting agency regarding the
accreditation status of the debtor as an educational institution;

(15) under subsection (@) of this section, of any action by a State licensing body regarding the
licensure of the debtor as an educational institution;

(16) under subsection (@) of this section, of any action by a guaranty agency, as defined in
section 435(j) of the Higher Education Act of 1965 or the Secretary of Education regarding the
eligibility of the debtor to participate in programs authorized under such Act;

(17) under subsection (@) of this section, of the exercise by a swap participant or financial
participant of any contractual right (as defined in section 560) under any security agreement or
arrangement or other credit enhancement forming a part of or related to any swap agreement, or of
any contractual right (as defined in section 560) to offset or net out any termination value,
payment amount, or other transfer obligation arising under or in connection with 1 or more such
agreements, including any master agreement for such agreements;

(18) under subsection (a) of the creation or perfection of a statutory lien for an ad valorem
property tax, or aspecial tax or special assessment on real property whether or not ad valorem,
imposed by a governmental unit, if such tax or assessment comes due after the date of the filing of
the petition;

(19) under subsection (@), of withholding of income from a debtor's wages and collection of
amounts withheld, under the debtor's agreement authorizing that withholding and collection for the
benefit of a pension, profit-sharing, stock bonus, or other plan established under section 401, 403,
408, 408A, 414, 457, or 501(c) of the Internal Revenue Code of 1986, that is sponsored by the
employer of the debtor, or an affiliate, successor, or predecessor of such employer—

(A) to the extent that the amounts withheld and collected are used solely for payments
relating to aloan from a plan under section 408(b)(1) of the Employee Retirement Income



Security Act of 1974 or is subject to section 72(p) of the Internal Revenue Code of 1986; or
(B) aloan from athrift savings plan permitted under subchapter |11 of chapter 84 of title 5,
that satisfies the requirements of section 8433(g) of such title;

but nothing in this paragraph may be construed to provide that any loan made under a
governmental plan under section 414(d), or a contract or account under section 403(b), of the
Internal Revenue Code of 1986 constitutes a claim or a debt under thistitle;

(20) under subsection (@), of any act to enforce any lien against or security interest in real
property following entry of the order under subsection (d)(4) asto such real property in any prior
case under thistitle, for aperiod of 2 years after the date of the entry of such an order, except that
the debtor, in a subsequent case under thistitle, may move for relief from such order based upon
changed circumstances or for other good cause shown, after notice and a hearing;

(21) under subsection (&), of any act to enforce any lien against or security interest in real
property—

(A) if the debtor isineligible under section 109(g) to be a debtor in a case under thistitle; or
(B) if the case under thistitle was filed in violation of a bankruptcy court order in aprior case
under thistitle prohibiting the debtor from being a debtor in another case under thistitle;

(22) subject to subsection (1), under subsection (a)(3), of the continuation of any eviction,
unlawful detainer action, or similar proceeding by alessor against a debtor involving residential
property in which the debtor resides as atenant under a lease or rental agreement and with respect
to which the lessor has obtained before the date of the filing of the bankruptcy petition, ajudgment
for possession of such property against the debtor;

(23) subject to subsection (m), under subsection (a)(3), of an eviction action that seeks
possession of the residential property in which the debtor resides as a tenant under alease or rental
agreement based on endangerment of such property or theillegal use of controlled substances on
such property, but only if the lessor files with the court, and serves upon the debtor, a certification
under penalty of perjury that such an eviction action has been filed, or that the debtor, during the
30-day period preceding the date of the filing of the certification, has endangered property or
illegally used or allowed to be used a controlled substance on the property;

(24) under subsection (a), of any transfer that is not avoidable under section 544 and that is not
avoidable under section 549;

(25) under subsection (a), of—

(A) the commencement or continuation of an investigation or action by a securities self
regulatory organization to enforce such organization's regulatory power;

(B) the enforcement of an order or decision, other than for monetary sanctions, obtained in an
action by such securities self regulatory organization to enforce such organization's regulatory
power; or

(C) any act taken by such securities self regulatory organization to delist, delete, or refuse to
permit quotation of any stock that does not meet applicable regulatory requirements;

(26) under subsection (@), of the setoff under applicable nonbankruptcy law of an income tax
refund, by a governmental unit, with respect to a taxable period that ended before the date of the
order for relief against an income tax liability for ataxable period that also ended before the date
of the order for relief, except that in any case in which the setoff of an income tax refund is not
permitted under applicable nonbankruptcy law because of a pending action to determine the
amount or legality of atax liability, the governmental unit may hold the refund pending the
resolution of the action, unless the court, on the motion of the trustee and after notice and a
hearing, grants the taxing authority adequate protection (within the meaning of section 361) for the
secured claim of such authority in the setoff under section 506(a);

(27) under subsection (@) of this section, of the exercise by a master netting agreement
participant of any contractual right (as defined in section 555, 556, 559, or 560) under any security
agreement or arrangement or other credit enhancement forming a part of or related to any master



netting agreement, or of any contractual right (as defined in section 555, 556, 559, or 560) to
offset or net out any termination value, payment amount, or other transfer obligation arising under
or in connection with 1 or more such master netting agreements to the extent that such participant
is eligible to exercise such rights under paragraph (6), (7), or (17) for each individua contract
covered by the master netting agreement in issue;

(28) under subsection (@), of the exclusion by the Secretary of Health and Human Services of
the debtor from participation in the medicare program or any other Federal health care program (as
defined in section 1128B(f) of the Social Security Act pursuant to title XI or XVI11 of such Act);
and

(29) under subsection (a)(1) of this section, of any action by—

(A) an amateur sports organization, as defined in section 220501(b) of title 36, to replace a
national governing body, as defined in that section, under section 220528 of that title; or

(B) the corporation, as defined in section 220501(b) of title 36, to revoke the certification of a
national governing body, as defined in that section, under section 220521 of that title.

The provisions of paragraphs (12) and (13) of this subsection shall apply with respect to any such
petition filed on or before December 31, 1989.
(c) Except as provided in subsections (d), (e), (), and (h) of this section—
(1) the stay of an act against property of the estate under subsection (a) of this section continues
until such property isno longer property of the estate;
(2) the stay of any other act under subsection (@) of this section continues until the earliest of—
(A) thetimethe caseis closed;
(B) the time the case is dismissed; or
(C) if the case is a case under chapter 7 of thistitle concerning an individual or a case under
chapter 9, 11, 12, or 13 of thistitle, the time a discharge is granted or denied;

(3) if asingleor joint caseisfiled by or against a debtor who is an individual in a case under
chapter 7, 11, or 13, and if asingle or joint case of the debtor was pending within the preceding
1-year period but was dismissed, other than a case refiled under a chapter other than chapter 7
after dismissal under section 707(b)—

(A) the stay under subsection (a) with respect to any action taken with respect to a debt or
property securing such debt or with respect to any lease shall terminate with respect to the
debtor on the 30th day after the filing of the later case;

(B) on the motion of a party in interest for continuation of the automatic stay and upon notice
and a hearing, the court may extend the stay in particular cases asto any or all creditors (subject
to such conditions or limitations as the court may then impose) after notice and a hearing
completed before the expiration of the 30-day period only if the party in interest demonstrates
that the filing of the later case isin good faith as to the creditors to be stayed; and

(C) for purposes of subparagraph (B), acaseis presumptively filed not in good faith (but such
presumption may be rebutted by clear and convincing evidence to the contrary)—

(i) asto dl creditors, if—

(1) more than 1 previous case under any of chapters 7, 11, and 13 in which the individual
was a debtor was pending within the preceding 1-year period;

(I1) aprevious case under any of chapters 7, 11, and 13 in which the individual was a
debtor was dismissed within such 1-year period, after the debtor failed to—

(aa) file or amend the petition or other documents as required by thistitle or the court
without substantial excuse (but mere inadvertence or negligence shall not be a
substantial excuse unless the dismissal was caused by the negligence of the debtor's
attorney);

(bb) provide adequate protection as ordered by the court; or

(cc) perform the terms of a plan confirmed by the court; or

(111) there has not been a substantial change in the financial or personal affairs of the



debtor since the dismissal of the next most previous case under chapter 7, 11, or 13 or any
other reason to conclude that the later case will be concluded—
(aa) if a case under chapter 7, with adischarge; or
(bb) if a case under chapter 11 or 13, with a confirmed plan that will be fully
performed; and

(i) asto any creditor that commenced an action under subsection (d) in a previous case in
which the individual was a debtor if, as of the date of dismissal of such case, that action was
still pending or had been resolved by terminating, conditioning, or limiting the stay asto
actions of such creditor; and

(@) (A)() if asingle or joint caseisfiled by or against a debtor who is an individual under this
title, and if 2 or more single or joint cases of the debtor were pending within the previous year but
were dismissed, other than a case refiled under a chapter other than chapter 7 after dismissal under
section 707(b), the stay under subsection (@) shall not go into effect upon the filing of the later
case; and

(i) on request of a party in interest, the court shall promptly enter an order confirming that no
stay isin effect;

(B) if, within 30 days after the filing of the later case, a party in interest requests the court may
order the stay to take effect in the case asto any or all creditors (subject to such conditions or
limitations as the court may impose), after notice and a hearing, only if the party in interest
demonstrates that the filing of the later case isin good faith as to the creditors to be stayed,;

(C) astay imposed under subparagraph (B) shall be effective on the date of the entry of the
order allowing the stay to go into effect; and

(D) for purposes of subparagraph (B), a case is presumptively filed not in good faith (but such
presumption may be rebutted by clear and convincing evidence to the contrary)—

(i) asto al creditorsif—

(I 2 or more previous cases under thistitle in which the individual was a debtor were
pending within the 1-year period,

(I1) aprevious case under thistitle in which the individual was a debtor was dismissed
within the time period stated in this paragraph after the debtor failed to file or amend the
petition or other documents as required by this title or the court without substantial excuse
(but mere inadvertence or negligence shall not be substantial excuse unless the dismissal was
caused by the negligence of the debtor's attorney), failed to provide adequate protection as
ordered by the court, or failed to perform the terms of a plan confirmed by the court; or

(111) there has not been a substantial change in the financial or personal affairs of the
debtor since the dismissal of the next most previous case under thistitle, or any other reason
to conclude that the later case will not be concluded, if a case under chapter 7, with a
discharge, and if a case under chapter 11 or 13, with a confirmed plan that will be fully
performed; or

(i) asto any creditor that commenced an action under subsection (d) in aprevious casein
which the individual was a debtor if, as of the date of dismissal of such case, such action was
still pending or had been resolved by terminating, conditioning, or limiting the stay as to such
action of such creditor.

(d) On request of aparty in interest and after notice and a hearing, the court shall grant relief from
the stay provided under subsection (a) of this section, such as by terminating, annulling, modifying,
or conditioning such stay—

(2) for cause, including the lack of adequate protection of an interest in property of such party in
interest;
(2) with respect to a stay of an act against property under subsection (@) of this section, if—
(A) the debtor does not have an equity in such property; and



(B) such property is not necessary to an effective reorganization;

(3) with respect to a stay of an act against single asset real estate under subsection (a), by a
creditor whose claim is secured by an interest in such real estate, unless, not later than the date that
is 90 days after the entry of the order for relief (or such later date as the court may determine for
cause by order entered within that 90-day period) or 30 days after the court determines that the
debtor is subject to this paragraph, whichever is later—

(A) the debtor hasfiled a plan of reorganization that has a reasonable possibility of being
confirmed within a reasonable time; or
(B) the debtor has commenced monthly payments that—

(i) may, in the debtor's sole discretion, notwithstanding section 363(c)(2), be made from
rents or other income generated before, on, or after the date of the commencement of the case
by or from the property to each creditor whose claim is secured by such real estate (other than
aclaim secured by ajudgment lien or by an unmatured statutory lien); and

(i) arein an amount equal to interest at the then applicable nondefault contract rate of
interest on the value of the creditor'sinterest in the real estate; or

(4) with respect to a stay of an act against real property under subsection (a), by a creditor
whose claim is secured by an interest in such real property, if the court finds that the filing of the
petition was part of a scheme to delay, hinder, or defraud creditors that involved either—

(A) transfer of al or part ownership of, or other interest in, such real property without the
consent of the secured creditor or court approval; or
(B) multiple bankruptcy filings affecting such real property.

If recorded in compliance with applicable State laws governing notices of interests or liensin real
property, an order entered under paragraph (4) shall be binding in any other case under thistitle
purporting to affect such real property filed not later than 2 years after the date of the entry of such
order by the court, except that a debtor in a subsequent case under thistitle may move for relief from
such order based upon changed circumstances or for good cause shown, after notice and a hearing.
Any Federal, State, or local governmental unit that accepts notices of interests or liensin real
property shall accept any certified copy of an order described in this subsection for indexing and
recording.

(e)(1) Thirty days after arequest under subsection (d) of this section for relief from the stay of any
act against property of the estate under subsection (a) of this section, such stay is terminated with
respect to the party in interest making such request, unless the court, after notice and a hearing,
orders such stay continued in effect pending the conclusion of, or as aresult of, afinal hearing and
determination under subsection (d) of this section. A hearing under this subsection may be a
preliminary hearing, or may be consolidated with the final hearing under subsection (d) of this
section. The court shall order such stay continued in effect pending the conclusion of the final
hearing under subsection (d) of this section if there is areasonable likelihood that the party opposing
relief from such stay will prevail at the conclusion of such final hearing. If the hearing under this
subsection is a preliminary hearing, then such fina hearing shall be concluded not later than thirty
days after the conclusion of such preliminary hearing, unless the 30-day period is extended with the
consent of the partiesin interest or for a specific time which the court findsis required by compelling
circumstances.

(2) Notwithstanding paragraph (1), in a case under chapter 7, 11, or 13 in which the debtor isan
individual, the stay under subsection (a) shall terminate on the date that is 60 days after arequest is
made by a party in interest under subsection (d), unless—

(A) afinal decision isrendered by the court during the 60-day period beginning on the date of
the request; or
(B) such 60-day period is extended—
(i) by agreement of all partiesin interest; or
(ii) by the court for such specific period of time as the court findsis required for good cause,



as described in findings made by the court.

(f) Upon request of a party in interest, the court, with or without a hearing, shall grant such relief
from the stay provided under subsection (a) of this section asis necessary to prevent irreparable
damage to the interest of an entity in property, if such interest will suffer such damage before thereis
an opportunity for notice and a hearing under subsection (d) or (€) of this section.

(9) In any hearing under subsection (d) or (e) of this section concerning relief from the stay of any
act under subsection (@) of this section—

(2) the party requesting such relief has the burden of proof on the issue of the debtor's equity in
property; and
(2) the party opposing such relief has the burden of proof on all other issues.

(h)(1) Inacase in which the debtor is an individual, the stay provided by subsection (a) is
terminated with respect to persona property of the estate or of the debtor securing in whole or in part
aclaim, or subject to an unexpired lease, and such personal property shall no longer be property of
the estate if the debtor fails within the applicable time set by section 521(a)(2)—

(A) to file timely any statement of intention required under section 521(a)(2) with respect to
such personal property or to indicate in such statement that the debtor will either surrender such
personal property or retain it and, if retaining such personal property, either redeem such personal
property pursuant to section 722, enter into an agreement of the kind specified in section 524(c)
applicable to the debt secured by such personal property, or assume such unexpired |ease pursuant
to section 365(p) if the trustee does not do so, as applicable; and

(B) to take timely the action specified in such statement, as it may be amended before expiration
of the period for taking action, unless such statement specifies the debtor's intention to reaffirm
such debt on the original contract terms and the creditor refuses to agree to the reaffirmation on
such terms.

(2) Paragraph (1) does not apply if the court determines, on the motion of the trustee filed before
the expiration of the applicable time set by section 521(a)(2), after notice and a hearing, that such
personal property is of consequential value or benefit to the estate, and orders appropriate adequate
protection of the creditor's interest, and orders the debtor to deliver any collateral in the debtor's
possession to the trustee. If the court does not so determine, the stay provided by subsection (a) shall
terminate upon the conclusion of the hearing on the motion.

(i) If acase commenced under chapter 7, 11, or 13 is dismissed due to the creation of a debt
repayment plan, for purposes of subsection (c)(3), any subsequent case commenced by the debtor
under any such chapter shall not be presumed to be filed not in good faith.

(1) On request of aparty in interest, the court shall issue an order under subsection (c) confirming
that the automatic stay has been terminated.

(K)(1) Except as provided in paragraph (2), an individual injured by any willful violation of a stay
provided by this section shall recover actual damages, including costs and attorneys fees, and, in
appropriate circumstances, may recover punitive damages.

(2) If such violation is based on an action taken by an entity in the good faith belief that subsection
(h) appliesto the debtor, the recovery under paragraph (1) of this subsection against such entity shall
be limited to actual damages.

(N(1) Except as otherwise provided in this subsection, subsection (b)(22) shall apply on the date
that is 30 days after the date on which the bankruptcy petition isfiled, if the debtor files with the
petition and serves upon the lessor a certification under penalty of perjury that—

(A) under nonbankruptcy law applicable in the jurisdiction, there are circumstances under
which the debtor would be permitted to cure the entire monetary default that gave rise to the
judgment for possession, after that judgment for possession was entered; and

(B) the debtor (or an adult dependent of the debtor) has deposited with the clerk of the court,
any rent that would become due during the 30-day period after the filing of the bankruptcy
petition.



(2) If, within the 30-day period after the filing of the bankruptcy petition, the debtor (or an adult
dependent of the debtor) complies with paragraph (1) and files with the court and serves upon the
lessor afurther certification under penalty of perjury that the debtor (or an adult dependent of the
debtor) has cured, under nonbankruptcy law applicable in the jurisdiction, the entire monetary
default that gave rise to the judgment under which possession is sought by the lessor, subsection
(b)(22) shall not apply, unless ordered to apply by the court under paragraph (3).

(3)(A) If the lessor files an objection to any certification filed by the debtor under paragraph (1) or
(2), and serves such objection upon the debtor, the court shall hold a hearing within 10 days after the
filing and service of such objection to determine if the certification filed by the debtor under
paragraph (1) or (2) istrue.

(B) If the court upholds the objection of the lessor filed under subparagraph (A)—

(1) subsection (b)(22) shall apply immediately and relief from the stay provided under
subsection (a)(3) shall not be required to enable the lessor to complete the process to recover full
possession of the property; and

(ii) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy
of the court's order upholding the lessor's objection.

(4) If adebtor, in accordance with paragraph (5), indicates on the petition that there was a
judgment for possession of the residential rental property in which the debtor resides and does not
file a certification under paragraph (1) or (2)—

(A) subsection (b)(22) shall apply immediately upon failure to file such certification, and relief
from the stay provided under subsection (a)(3) shall not be required to enable the lessor to
complete the process to recover full possession of the property; and

(B) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy
of the docket indicating the absence of afiled certification and the applicability of the exception to
the stay under subsection (b)(22).

(5)(A) Where a judgment for possession of residential property in which the debtor resides as a
tenant under alease or rental agreement has been obtained by the lessor, the debtor shall so indicate
on the bankruptcy petition and shall provide the name and address of the lessor that obtained that
pre-petition judgment on the petition and on any certification filed under this subsection.

(B) The form of certification filed with the petition, as specified in this subsection, shall provide
for the debtor to certify, and the debtor shall certify—

(i) whether ajudgment for possession of residential rental housing in which the debtor resides
has been obtained against the debtor before the date of the filing of the petition; and

(ii) whether the debtor is claiming under paragraph (1) that under nonbankruptcy law applicable
in the jurisdiction, there are circumstances under which the debtor would be permitted to cure the
entire monetary default that gave rise to the judgment for possession, after that judgment of
possession was entered, and has made the appropriate deposit with the court.

(C) The standard forms (electronic and otherwise) used in a bankruptcy proceeding shall be
amended to reflect the requirements of this subsection.

(D) The clerk of the court shall arrange for the prompt transmittal of the rent deposited in
accordance with paragraph (1)(B) to the lessor.

(m)(1) Except as otherwise provided in this subsection, subsection (b)(23) shall apply on the date
that is 15 days after the date on which the lessor files and serves a certification described in
subsection (b)(23).

(2)(A) If the debtor files with the court an objection to the truth or legal sufficiency of the
certification described in subsection (b)(23) and serves such objection upon the lessor, subsection
(b)(23) shall not apply, unless ordered to apply by the court under this subsection.

(B) If the debtor files and serves the objection under subparagraph (A), the court shall hold a
hearing within 10 days after the filing and service of such objection to determine if the situation



giving rise to the lessor's certification under paragraph (1) existed or has been remedied.

(C) If the debtor can demonstrate to the satisfaction of the court that the situation giving rise to the
lessor's certification under paragraph (1) did not exist or has been remedied, the stay provided under
subsection (a)(3) shall remain in effect until the termination of the stay under this section.

(D) If the debtor cannot demonstrate to the satisfaction of the court that the situation giving rise to
the lessor's certification under paragraph (1) did not exist or has been remedied—

(i) relief from the stay provided under subsection (a)(3) shall not be required to enable the lessor
to proceed with the eviction; and

(i1) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy
of the court's order upholding the lessor's certification.

(3) If the debtor failsto file, within 15 days, an objection under paragraph (2)(A)—

(A) subsection (b)(23) shall apply immediately upon such failure and relief from the stay
provided under subsection (a)(3) shall not be required to enable the lessor to compl ete the process
to recover full possession of the property; and

(B) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy
of the docket indicating such failure.

(n)(1) Except as provided in paragraph (2), subsection (a) does not apply in acase in which the
debtor—

(A) isadebtor in asmall business case pending at the time the petition isfiled;

(B) was a debtor in asmall business case that was dismissed for any reason by an order that
became final in the 2-year period ending on the date of the order for relief entered with respect to
the petition;

(C) was adebtor in asmall business case in which a plan was confirmed in the 2-year period
ending on the date of the order for relief entered with respect to the petition; or

(D) isan entity that has acquired substantially all of the assets or business of a small business
debtor described in subparagraph (A), (B), or (C), unless such entity establishesby a
preponderance of the evidence that such entity acquired substantially all of the assets or business
of such small business debtor in good faith and not for the purpose of evading this paragraph.

(2) Paragraph (1) does not apply—
(A) to aninvoluntary case involving no collusion by the debtor with creditors; or
(B) to thefiling of a petition if—

(i) the debtor proves by a preponderance of the evidence that the filing of the petition resulted
from circumstances beyond the control of the debtor not foreseeable at the time the case then
pending was filed; and

(i) it ismore likely than not that the court will confirm afeasible plan, but not a liquidating
plan, within a reasonable period of time.

(o) The exercise of rights not subject to the stay arising under subsection (a) pursuant to paragraph
(6), (7), (17), or (27) of subsection (b) shall not be stayed by any order of a court or administrative
agency in any proceeding under thistitle.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2570; Pub. L. 97222, §3, July 27, 1982, 96 Stat. 235; Pub.
L. 98-353, title 11, §8304, 363(b), 392, 441, July 10, 1984, 98 Stat. 352, 363, 365, 371; Pub. L.
99-509, title V/, §5001(a), Oct. 21, 1986, 100 Stat. 1911; Pub. L. 99-554, title |1, §8§257(j), 283(d),
Oct. 27, 1986, 100 Stat. 3115, 3116; Pub. L. 101-311, title |, §102, title 11, §202, June 25, 1990, 104
Stat. 267, 269; Pub. L. 101-508, title 111, §3007(a)(1), Nov. 5, 1990, 104 Stat. 1388-28; Pub. L.
103-394, title |, §8101, 116, title |1, §8204(a), 218(b), title 111, §304(b), title 1V, 8401, title V,
8501(b)(2), (d)(7), Oct. 22, 1994, 108 Stat. 4107, 4119, 4122, 4128, 4132, 4141, 4142, 4144; Pub. L.
105-277, div. I, title VI, §603, Oct. 21, 1998, 112 Stat. 2681-886; Pub. L. 109-8, title I, §106(f), title
11, 88214, 224(b), title 111, 88302, 303, 305(1), 311, 320, title IV, §8401(b), 441, 444, title V11,
88709, 718, title IX, 8907(d), (0)(1), (2), title X1, §1106, title X11, §1225, Apr. 20, 2005, 119 Stat.



41, 54, 64, 75, 77, 79, 84, 94, 104, 114, 117, 127, 131, 176, 181, 182, 192, 199; Pub. L. 109-304,
§17(b)(1), Oct. 6, 2006, 120 Stat. 1706; Pub. L. 109-390, 85(a)(2), Dec. 12, 2006, 120 Stat. 2696;
Pub. L. 111-327, §2(a)(12), Dec. 22, 2010, 124 Stat. 3558; Pub. L. 116-189, 89, Oct. 30, 2020, 134
Stat. 970.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 362(a)(1) of the House amendment adopts the provision contained in the Senate amendment
enjoining the commencement or continuation of ajudicial, administrative, or other proceeding to recover a
claim against the debtor that arose before the commencement of the case. The provision is beneficia and
interacts with section 362(a)(6), which also covers assessment, to prevent harassment of the debtor with
respect to pre-petition claims.

Section 362(a)(7) contains a provision contained in H.R. 8200 as passed by the House. The differing
provision in the Senate amendment was rejected. It is not possible that a debt owing to the debtor may be
offset against an interest in the debtor.

Section 362(a)(8) is new. The provision stays the commencement or continuation of any proceeding
concerning the debtor before the U.S. Tax Court.

Section 362(b)(4) indicates that the stay under section 362(a)(1) does not apply to affect the commencement
or continuation of an action or proceeding by a governmental unit to enforce the governmental unit's police or
regulatory power. This section is intended to be given a narrow construction in order to permit governmental
units to pursue actions to protect the public health and safety and not to apply to actions by a governmental
unit to protect a pecuniary interest in property of the debtor or property of the estate.

Section 362(b)(6) of the House amendment adopts a provision contained in the Senate amendment
restricting the exception to the automatic stay with respect to setoffs to permit only the setoff of mutual debts
and claims. Traditionally, the right of setoff has been limited to mutual debts and claims and the lack of the
clarifying term "mutua” in H.R. 8200 as passed by the House created an unintentional ambiguity. Section
362(b)(7) of the House amendment permits the issuance of anotice of tax deficiency. The House amendment
rejects section 362(b)(7) in the Senate amendment. It would have permitted a particular governmental unit to
obtain a pecuniary advantage without a hearing on the merits contrary to the exceptions contained in sections
362(b)(4) and (5).

Section 362(d) of the House amendment represents a compromise between comparable provisionsin the
House bill and Senate amendment. Under section 362(d)(1) of the House amendment, the court may
terminate, annul, modify, or condition the automatic stay for cause, including lack of adequate protection of an
interest in property of a secured party. It is anticipated that the Rules of Bankruptcy Procedure will provide
that those hearings will receive priority on the calendar. Under section 362(d)(2) the court may alternatively
terminate, annul, modify, or condition the automatic stay for cause including inadequate protection for the
creditor. The court shall grant relief from the stay if there is no equity and it is not necessary to an effective
reorganization of the debtor.

The latter requirement is contained in section 362(d)(2). This section isintended to solve the problem of
real property mortgage foreclosures of property where the bankruptcy petition isfiled on the eve of
foreclosure. The section is not intended to apply if the business of the debtor is managing or leasing real
property, such as a hotel operation, even though the debtor has no equity if the property is necessary to an
effective reorganization of the debtor. Similarly, if the debtor does have an equity in the property, thereis no
requirement that the property be sold under section 363 of title 11 as would have been required by the Senate
amendment.

Section 362(e) of the House amendment represents a modification of provisionsin H.R. 8200 as passed by
the House and the Senate amendment to make clear that a final hearing must be commenced within 30 days
after apreliminary hearing is held to determine whether a creditor will be entitled to relief from the automatic
stay. In order to insure that those hearings will in fact occur within such 30-day period, it is anticipated that
the rules of bankruptcy procedure provide that such final hearings receive priority on the court calendar.

Section 362(g) places the burden of proof on the issue of the debtor's equity in collateral on the party
requesting relief from the automatic stay and the burden on other issues on the debtor.

An amendment has been made to section 362(b) to permit the Secretary of the Department of Housing and
Urban Development to commence an action to foreclose a mortgage or deed of trust. The commencement of
such an action is necessary for tax purposes. The section is not intended to permit the continuation of such an
action after it is commenced nor is the section to be construed to entitle the Secretary to take possession in lieu
of foreclosure.



Automatic stay: Sections 362(b)(8) and (9) contained in the Senate amendment are largely deleted in the
House amendment. Those provisions add to the list of actions not stayed (a) jeopardy assessments, (b) other
assessments, and (c¢) the issuance of deficiency notices. In the House amendment, jeopardy assessments
against property which ceases to be property of the estate is already authorized by section 362(c)(1). Other
assessments are specifically stayed under section 362(a)(6), while the issuance of a deficiency noticeis
specifically permitted. Stay of the assessment and the permission to issue a statutory notice of atax deficiency
will permit the debtor to take his personal tax case to the Tax Court, if the bankruptcy judge authorizes him to
do so (as explained more fully in the discussion of section 505).

SENATE REPORT NO. 95-989

The automatic stay is one of the fundamental debtor protections provided by the bankruptcy laws. It gives
the debtor a breathing spell from his creditors. It stops all collection efforts, all harassment, and all foreclosure
actions. It permits the debtor to attempt a repayment or reorganization plan, or simply to be relieved of the
financial pressuresthat drove him into bankruptcy.

The action commenced by the party seeking relief from the stay is referred to as a motion to make it clear
that at the expedited hearing under subsection (€), and at hearings on relief from the stay, the only issue will
be the lack of adequate protection, the debtor's equity in the property, and the necessity of the property to an
effective reorganization of the debtor, or the existence of other cause for relief from the stay. This hearing will
not be the appropriate time at which to bring in other issues, such as counterclaims against the creditor, which,
although relevant to the question of the amount of the debt, concern largely collateral or unrelated matters.
This approach is consistent with that taken in cases such as In re Essex Properties, Ltd., 430 F.Supp. 1112
(N.D.Cal.1977), that an action seeking relief from the stay is not the assertion of a claim which would give
rise to the right or obligation to assert counterclaims. Those counterclaims are not to be handled in the
summary fashion that the preliminary hearing under this provision will be. Rather, they will be the subject of
more complete proceedings by the trustee to recover property of the estate or to object to the allowance of a
claim. However, thiswould not preclude the party seeking continuance of the stay from presenting evidence
on the existence of claims which the court may consider in exercising its discretion. What is precluded isa
determination of such collateral claims on the merits at the hearing.

HOUSE REPORT NO. 95-595

Paragraph (7) [of subsec. (a)] stays setoffs of mutual debts and credits between the debtor and creditors. As
with al other paragraphs of subsection (a), this paragraph does not affect the right of creditors. It simply stays
its enforcement pending an orderly examination of the debtor's and creditors rights.

Subsection (c) governs automatic termination of the stay. Subsections (d) through (g) govern termination of
the stay by the court on the request of a party in interest. Subsection (d) requires the court, on request of a
party ininterest, to grant relief from the stay, such as by terminating, annulling, modifying, or conditioning the
stay, for cause. The lack of adequate protection of an interest in property of the party requesting relief from
the stay is one cause for relief, but is not the only cause. As noted above, a desire to permit an action to
proceed to completion in another tribunal may provide another cause. Other causes might include the lack of
any connection with or interference with the pending bankruptcy case. For example, adivorce or child custody
proceeding involving the debtor may bear no relation to the bankruptcy case. In that case, it should not be
stayed. A probate proceeding in which the debtor is the executor or administrator of another's estate usually
will not be related to the bankruptcy case, and should not be stayed. Generally, proceedings in which the
debtor isafiduciary, or involving postpetition activities of the debtor, need not be stayed because they bear no
relationship to the purpose of the automatic stay, which is debtor protection from his creditors. The facts of
each request will determine whether relief is appropriate under the circumstances.

Subsection (e) provides a protection for secured creditors that is not available under present law. The
subsection sets a time certain within which the bankruptcy court must rule on the adequacy of protection
provided of the secured creditor'sinterest. If the court does not rule within 30 days from arequest for relief
from the stay, the stay is automatically terminated with respect to the property in question. In order to
accommodate more complex cases, the subsection permits the court to make a preliminary ruling after a
preliminary hearing. After apreliminary hearing, the court may continue the stay only if there is areasonable
likelihood that the party opposing relief from the stay will prevail at the final hearing. Because the stay is
essentially an injunction, the three stages of the stay may be anal ogized to the three stages of an injunction.
The filing of the petition which givesrise to the automatic stay is similar to atemporary restraining order. The
preliminary hearing is similar to the hearing on a preliminary injunction, and the final hearing and order is
similar to a permanent injunction. The main difference liesin which party must bring the issue before the
court. While in the injunction setting, the party seeking the injunction must prosecute the action, in
proceedings for relief from the automatic stay, the enjoined party must move. The difference does not,



however, shift the burden of proof. Subsection (g) |eaves that burden on the party opposing relief from the
stay (that is, on the party seeking continuance of the injunction) on the issue of adequate protection.

At the expedited hearing under subsection (€), and at all hearings on relief from the stay, the only issue will
be the claim of the creditor and the lack of adequate protection or existence of other cause for relief from the
stay. This hearing will not be the appropriate time at which to bring in other issues, such as counterclaims
against the creditor on largely unrelated matters. Those counterclaims are not to be handled in the summary
fashion that the preliminary hearing under this provision will be. Rather, they will be the subject of more
compl ete proceedings by the trustees to recover property of the estate or to object to the allowance of aclaim.

EDITORIAL NOTES

REFERENCESIN TEXT

Section 5(a)(3) of the Securities Investor Protection Act of 1970, referred to in subsecs. (a) and (b), is
classified to section 78eee(a)(3) of Title 15, Commerce and Trade.

The Social Security Act, referred to in subsec. (b)(2)(D) to (G), (28), isact Aug. 14, 1935, ch. 531, 49 Stat.
620. Titles1V, XI, and XVIII of the Act are classified generally to subchapters 1V (8601 et seq.), XI (81301 et
seq.), and XVI11 (81395 et seq.), respectively, of chapter 7 of Title 42, The Public Health and Welfare.
Sections 464, 466, and 1128B of the Act are classified to sections 664, 666, and 1320a—7b, respectively, of
Title 42. For complete classification of this Act to the Code, see section 1305 of Title 42 and Tables.

The National Housing Act, referred in subsec. (b)(8), is act June 27, 1934, ch. 847, 48 Stat. 1246, which is
classified principally to chapter 13 (81701 et seq.) of Title 12, Banks and Banking. For complete classification
of this Act to the Code, see section 1701 of Title 12 and Tables.

The Higher Education Act of 1965, referred to in subsec. (b)(16), is Pub. L. 89-329, Nov. 8, 1965, 79 Stat.
1219, which is classified generally to chapter 28 (81001 et seq.) of Title 20, Education. Section 435(j) of the
Act is classified to section 1085(j) of Title 20. For complete classification of this Act to the Code, see Short
Title note set out under section 1001 of Title 20 and Tables.

The Internal Revenue Code of 1986, referred to in subsec. (b)(19), is classified generally to Title 26,
Internal Revenue Code.

Section 408(b)(1) of the Employee Retirement Income Security Act of 1974, referred to in subsec.
(b)(19)(A), isclassified to section 1108(b)(1) of Title 29, Labor.

AMENDMENTS

2020—Subsec. (b)(29). Pub. L. 116-189 added par. (29).

2010—Subsec. (8)(8). Pub. L. 111-327, 82(a)(12)(A), substituted "tax liability of a debtor that isa
corporation™ for "corporate debtor's tax liability".

Subsec. (€)(3). Pub. L. 111-327, 82(a)(12)(B)(i), inserted "a" after "against” in introductory provisions.

Subsec. ()(4)(A)(i). Pub. L. 111-327, 82(a)(12)(B)(ii), inserted "under a chapter other than chapter 7 after
dismissal" after "refiled".

Subsec. (d)(4). Pub. L. 111-327, §2(a)(12)(C), substituted "hinder, or" for "hinder, and" in introductory
provisions.

Subsec. (1)(2). Pub. L. 111-327, 82(a)(12)(D), substituted "nonbankruptcy” for "nonbankrupcty".

2006—Subsec. (b)(6), (7). Pub. L. 109-390, 85(a)(2)(A), added pars. (6) and (7) and struck out former pars.
(6) and (7) which read as follows:

"(6) under subsection (a) of this section, of the setoff by a commaodity broker, forward contract merchant,
stockbroker, financial institution, financial participant, or securities clearing agency of any mutual debt and
claim under or in connection with commaodity contracts, as defined in section 761 of thistitle, forward
contracts, or securities contracts, as defined in section 741 of this title, that constitutes the setoff of aclaim
against the debtor for a margin payment, as defined in section 101, 741, or 761 of thistitle, or settlement
payment, as defined in section 101 or 741 of thistitle, arising out of commodity contracts, forward contracts,
or securities contracts against cash, securities, or other property held by, pledged to, under the control of, or
due from such commodity broker, forward contract merchant, stockbroker, financial institution, financial
participant, or securities clearing agency to margin, guarantee, secure, or settle commaodity contracts, forward
contracts, or securities contracts;

"(7) under subsection (@) of this section, of the setoff by arepo participant or financial participant, of any
mutual debt and claim under or in connection with repurchase agreements that constitutes the setoff of aclaim
against the debtor for a margin payment, as defined in section 741 or 761 of thistitle, or settlement payment,



as defined in section 741 of thistitle, arising out of repurchase agreements against cash, securities, or other
property held by, pledged to, under the control of, or due from such repo participant or financial participant to
margin, guarantee, secure or settle repurchase agreements;”.

Subsec. (b)(12). Pub. L. 109-304, §17(b)(1)(A), substituted "chapter 537 of title 46 or section 109(h) of
title 49" for "section 207 or title X| of the Merchant Marine Act, 1936".

Subsec. (b)(13). Pub. L. 109-304, 8§17(b)(1)(B), substituted "chapter 537 of title 46" for "section 207 or title
XI of the Merchant Marine Act, 1936".

Subsec. (b)(17). Pub. L. 109-390, 85(a)(2)(B), added par. (17) and struck out former par. (17) which read
asfollows: "under subsection (a), of the setoff by a swap participant or financial participant of a mutual debt
and claim under or in connection with one or more swap agreements that constitutes the setoff of aclaim
against the debtor for any payment or other transfer of property due from the debtor under or in connection
with any swap agreement against any payment due to the debtor from the swap participant or financial
participant under or in connection with any swap agreement or against cash, securities, or other property held
by, pledged to, under the control of, or due from such swap participant or financial participant to margin,
guarantee, secure, or settle any swap agreement;".

Subsec. (b)(27). Pub. L. 109-390, 85(8)(2)(C), added par. (27) and struck out former par. (27) which read
as follows: "under subsection (a), of the setoff by a master netting agreement participant of a mutual debt and
claim under or in connection with one or more master netting agreements or any contract or agreement subject
to such agreements that constitutes the setoff of a claim against the debtor for any payment or other transfer of
property due from the debtor under or in connection with such agreements or any contract or agreement
subject to such agreements against any payment due to the debtor from such master netting agreement
participant under or in connection with such agreements or any contract or agreement subject to such
agreements or against cash, securities, or other property held by, pledged to, under the control of, or due from
such master netting agreement participant to margin, guarantee, secure, or settle such agreements or any
contract or agreement subject to such agreements, to the extent that such participant is eligible to exercise such
offset rights under paragraph (6), (7), or (17) for each individual contract covered by the master netting
agreement in issue; and".

2005—Subsec. (a)(8). Pub. L. 109-8, §709, substituted "a corporate debtor's tax liability for ataxable
period the bankruptcy court may determine or concerning the tax liability of a debtor who is an individual for
ataxable period ending before the date of the order for relief under thistitle" for "the debtor".

Subsec. (b)(2). Pub. L. 109-8, 8214, added par. (2) and struck out former par. (2) which read as follows:
"under subsection (@) of this section—

"(A) of the commencement or continuation of an action or proceeding for—
"(i) the establishment of paternity; or
"(ii) the establishment or modification of an order for alimony, maintenance, or support; or
"(B) of the collection of alimony, maintenance, or support from property that is not property of the
estate;".

Subsec. (b)(6). Pub. L. 109-8, §907(d)(1)(A), (0)(1), substituted "financial institution, financial
participant,” for "financia institutions,” in two places and inserted ", pledged to, under the control of," after
"held by".

Subsec. (b)(7). Pub. L. 109-8, 8907(d)(1)(B), (0)(2), inserted "or financial participant” after "repo
participant” in two places and ", pledged to, under the control of," after "held by".

Subsec. (b)(17). Pub. L. 109-8, 8907(d)(1)(C), added par. (17) and struck out former par. (17) which read
asfollows: "under subsection (a) of this section, of the setoff by a swap participant, of any mutual debt and
claim under or in connection with any swap agreement that constitutes the setoff of a claim against the debtor
for any payment due from the debtor under or in connection with any swap agreement against any payment
due to the debtor from the swap participant under or in connection with any swap agreement or against cash,
securities, or other property of the debtor held by or due from such swap participant to guarantee, secure or
settle any swap agreement;”.

Subsec. (b)(18). Pub. L. 109-8, 81225, amended par. (18) generally. Prior to amendment, par. (18) read as
follows: "under subsection (a) of the creation or perfection of a statutory lien for an ad valorem property tax
imposed by the District of Columbia, or a political subdivision of a State, if such tax comes due after the filing
of the petition;".

Subsec. (b)(19). Pub. L. 109-8, §224(b), added par. (19).

Subsec. (b)(20), (21). Pub. L. 109-8, 8303(b), added pars. (20) and (21).

Subsec. (b)(22) to (24). Pub. L. 109-8, 8311(a), added pars. (22) to (24).

Subsec. (b)(25). Pub. L. 109-8, 8401(b), added par. (25).

Subsec. (b)(26). Pub. L. 109-8, 8718, added par. (26).



Subsec. (b)(27). Pub. L. 109-8, 8907(d)(1)(D), added par. (27).

Subsec. (b)(28). Pub. L. 109-8, §1106, added par. (28).

Subsec. (€). Pub. L. 109-8, 8305(1)(A), substituted "(e), (f), and (h)" for "(e), and (f)" in introductory
provisions.

Subsec. (¢)(3), (4). Pub. L. 109-8, 8302, added pars. (3) and (4).

Subsec. (d). Pub. L. 109-8, §303(a), added par. (4) and concluding provisions.

Subsec. (d)(3). Pub. L. 109-8, 8444(1), inserted "or 30 days after the court determines that the debtor is
subject to this paragraph, whichever is later" after "90-day period)” in introductory provisions.

Subsec. (d)(3)(B). Pub. L. 109-8, 8444(2), added subpar. (B) and struck out former subpar. (B) which read
asfollows:. "the debtor has commenced monthly payments to each creditor whose claim is secured by such
real estate (other than aclaim secured by ajudgment lien or by an unmatured statutory lien), which payments
arein an amount equal to interest at a current fair market rate on the value of the creditor'sinterest in the real
estate; or".

Subsec. (e). Pub. L. 109-8, 8320, designated existing provisions as par. (1) and added par. (2).

Subsec. (h). Pub. L. 109-8, 8305(1)(C), added subsec. (h). Former subsec. (h) redesignated (k).

Subsecs. (i), (j). Pub. L. 109-8, §106(f), added subsecs. (i) and (j).

Subsec. (k). Pub. L. 109-8, 8441(1), designated existing provisions as par. (1), substituted "Except as
provided in paragraph (2), an" for "An", and added par. (2).

Pub. L. 109-8, 8305(1)(B), redesignated subsec. (h) as (k).

Subsecs. (1), (m). Pub. L. 109-8, 8311(b), added subsecs. (I) and (m).

Subsec. (n). Pub. L. 109-8, 8441(2), added subsec. (n).

Subsec. (0). Pub. L. 109-8, §907(d)(2), added subsec. (0).

1998—Subsec. (b)(4), (5). Pub. L. 105277 added par. (4) and struck out former pars. (4) and (5) which
read asfollows:

"(4) under subsection (a)(1) of this section, of the commencement or continuation of an action or
proceeding by a governmental unit to enforce such governmental unit's police or regulatory power;

"(5) under subsection (a)(2) of this section, of the enforcement of ajudgment, other than a money judgment,
obtained in an action or proceeding by a governmental unit to enforce such governmental unit's police or
regulatory power;".

1994—Subsecs. (), (b). Pub. L. 103-394, §8501(d)(7)(A), (B)(i), struck out "(15 U.S.C. 78eee(a)(3))" after
"Act of 1970" in introductory provisions.

Subsec. (b)(2). Pub. L. 103-394, §304(b), amended par. (2) generally. Prior to amendment, par. (2) read as
follows: "under subsection (@) of this section, of the collection of alimony, maintenance, or support from
property that is not property of the estate;".

Subsec. (b)(3). Pub. L. 103-394, §204(a), inserted ", or to maintain or continue the perfection of " after "to
perfect”.

Subsec. (b)(6). Pub. L. 103-394, 8501(b)(2)(A), substituted "section 761" for "section 761(4)", "section
741" for "section 741(7)", "section 101, 741, or 761" for "section 101(34), 741(5), or 761(15)", and "section
101 or 741" for "section 101(35) or 741(8)".

Subsec. (b)(7). Pub. L. 103-394, §501(b)(2)(B), substituted "section 741 or 761" for "section 741(5) or
761(15)" and "section 741" for "section 741(8)".

Subsec. (b)(9). Pub. L. 103-394, §116, amended par. (9) generaly. Prior to amendment, par. (9) read as
follows: "under subsection (@) of this section, of the issuance to the debtor by a governmental unit of anotice
of tax deficiency;".

Subsec. (b)(10). Pub. L. 103-394, 8501(d)(7)(B)(ii), struck out "or" at end.

Subsec. (b)(12). Pub. L. 103-394, 8501(d)(7)(B)(iii), substituted "section 31325 of title 46" for "the Ship
Mortgage Act, 1920 (46 App. U.S.C. 911 et seq.)" and struck out "(46 App. U.S.C. 1117 and 1271 et seq.,
respectively)” after "Act, 1936".

Subsec. (b)(13). Pub. L. 103-394, §501(d)(7)(B)(iv), substituted "section 31325 of title 46" for "the Ship
Mortgage Act, 1920 (46 App. U.S.C. 911 et seq.)" and struck out "(46 App. U.S.C. 1117 and 1271 et seq.,
respectively)” after "Act, 1936" and "or" at end.

Subsec. (b)(14). Pub. L. 103-394, §8501(d)(7)(B)(vii), amended par. (14) relating to the setoff by a swap
participant of any mutual debt and claim under or in connection with a swap agreement by substituting "; or"
for period at end, redesignating par. (14) as (17), and inserting it after par. (16).

Subsec. (b)(15). Pub. L. 103-394, 8501(d)(7)(B)(Vv), struck out "or" at end.

Subsec. (b)(16). Pub. L. 103-394, 8501(d)(7)(B)(vi), struck out "(20 U.S.C. 1001 et seq.)" after "Act of
1965" and substituted semicolon for period at end.

Subsec. (b)(17). Pub. L. 103-394, 8501(d)(7)(B)(vii)(Il), (111), redesignated par. (14) relating to the setoff



by a swap participant of any mutual debt and claim under or in connection with a swap agreement as (17) and
inserted it after par. (16).

Subsec. (b)(18). Pub. L. 103-394, 8401, added par. (18).

Subsec. (d)(3). Pub. L. 103-394, §218(b), added par. (3).

Subsec. (e). Pub. L. 103-394, §101, in last sentence substituted "concluded" for "commenced" and inserted
before period at end ", unless the 30-day period is extended with the consent of the partiesin interest or for a
specific time which the court findsis required by compelling circumstances”.

1990—Subsec. (b)(6). Pub. L. 101-311, 8202, inserted reference to sections 101(34) and 101(35) of this
title.

Subsec. (b)(12). Pub. L. 101-508, 83007(a)(1)(A), which directed the striking of "or" after " State law;",
could not be executed because of a prior amendment by Pub. L. 101-311. See below.

Pub. L. 101-311, 8102(1), struck out "or" after "State law;".

Subsec. (b)(13). Pub. L. 101-508, 83007(a)(1)(B), which directed the substitution of a semicolon for period
at end, could not be executed because of a prior amendment by Pub. L. 101-311. See below.

Pub. L. 101-311, 8102(2), substituted "; or" for period at end.

Subsec. (b)(14) to (16). Pub. L. 101-508, 83007(a)(1)(C), added pars. (14) to (16). Notwithstanding
directory language adding pars. (14) to (16) immediately following par. (13), pars. (14) to (16) were added
after par. (14), as added by Pub. L. 101311, to reflect the probable intent of Congress.

Pub. L. 101-311, 8102(3), added par. (14) relating to the setoff by a swap participant of any mutual debt
and claim under or in connection with a swap agreement. Notwithstanding directory language adding par. (14)
at end of subsec. (b), par. (14) was added after par. (13) to reflect the probable intent of Congress.

1986—Subsec. (b). Pub. L. 99-509 inserted sentence at end.

Subsec. (b)(6). Pub. L. 99-554, 8283(d)(1), substituted ", financial institutions" for "financial institution,” in
two places.

Subsec. (b)(9). Pub. L. 99-554, §283(d)(2), (3), struck out "or" at end of first par. (9) and redesignated as
par. (10) the second par. (9) relating to leases of nonresidential property, which was added by section 363(b)
of Pub. L. 98-353.

Subsec. (b)(10). Pub. L. 99-554, §283(d)(3), (4), redesignated as par. (10) the second par. (9) relating to
leases of nonresidentia property, added by section 363(b) of Pub. L. 99-353, and substituted "property; or"
for "property.”. Former par. (10) redesignated (11).

Subsec. (b)(11). Pub. L. 99-554, §283(d)(3), redesignated former par. (10) as (11).

Subsec. (b)(12), (13). Pub. L. 99-509 added pars. (12) and (13).

Subsec. (€)(2)(C). Pub. L. 99-554, 8257(j), inserted reference to chapter 12 of thistitle.

1984—Subsec. (a)(1). Pub. L. 98-353, 8441(a)(1), inserted "action or" after "other".

Subsec. (a)(3). Pub. L. 98-353, 8441(a)(2), inserted "or to exercise control over property of the estate".

Subsec. (b)(3). Pub. L. 98-353, 8441(b)(1), inserted "or to the extent that such act is accomplished within
the period provided under section 547(e)(2)(A) of thistitle".

Subsec. (b)(6). Pub. L. 98-353, 8441(b)(2), inserted "or due from" after "held by" and "financial
institution," after "stockbroker" in two places, and substituted "secure, or settle commodity contracts" for "or
secure commodity contracts”.

Subsec. (b)(7) to (9). Pub. L. 98-353, 8441(b)(3), (4), in par. (8) as redesignated by Pub. L. 98-353, §392,
substituted "the" for "said" and struck out "or" the last place it appeared which probably meant "or" after
"units;" that was struck out by Pub. L. 98-353, 8363(b)(1); and, in par. (9), relating to notices of deficiencies,
as redesignated by Pub. L. 98-353, 8392, substituted a semicolon for the period.

Pub. L. 98-353, 8392, added par. (7) and redesignated former pars. (7) and (8) as (8) and (9), respectively.

Pub. L. 98-353, §363(b), struck out "or" at end of par. (7), substituted *; or" for the period at end of par. (8),
and added par. (9) relating to leases of nonresidential property.

Subsec. (b)(10). Pub. L. 98-353, §441(b)(5), added par. (10).

Subsec. (c)(2)(B). Pub. L. 98-353, 8441(c), substituted "or" for "and".

Subsec. (d)(2). Pub. L. 98-353, 8441(d), inserted "under subsection (a) of this section" after "property".

Subsec. (€). Pub. L. 98-353, 8441(e), inserted "the conclusion of" after "pending" and substituted "The
court shall order such stay continued in effect pending the conclusion of the final hearing under subsection (d)
of this section if there is areasonable likelihood that the party opposing relief from such stay will prevail at
the conclusion of such final hearing. If the hearing under this subsection is a preliminary hearing, then such
final hearing shall be commenced not later than thirty days after the conclusion of such preliminary hearing."
for "If the hearing under this subsection is a preliminary hearing—

"(1) the court shall order such stay so continued if there is areasonable likelihood that the party
opposing relief from such stay will prevail at the final hearing under subsection (d) of this section; and



"(2) such final hearing shall be commenced within thirty days after such preliminary hearing."

Subsec. (f). Pub. L. 98-353, §441(f), substituted "Upon request of a party in interest, the court, with or" for
"The court,".

Subsec. (h). Pub. L. 98-353, 8304, added subsec. (h).

1982—Subsec. (a). Pub. L. 97—222, §83(a), inserted ", or an application filed under section 5(a)(3) of the
Securities Investor Protection Act of 1970 (15 U.S.C. 78eee(a)(3))," after "thistitle" in provisions preceding
par. (1).

Subsec. (b). Pub. L. 97-222, 83(b), inserted ", or of an application under section 5(a)(3) of the Securities
Investor Protection Act of 1970 (15 U.S.C. 78eee(a)(3))," after "thistitle" in provisions preceding par. (1).

Subsec. (b)(6). Pub. L. 97222, 83(c), substituted provisions that the filing of a bankruptcy petition would
not operate as a stay, under subsec. () of this section, of the setoff by a commodity broker, forward contract
merchant, stockbroker, or securities clearing agency of any mutual debt and claim under or in connection with
commodity, forward, or securities contracts that constitutes the setoff of aclaim against the debtor for a
margin or settlement payment arising out of commaodity, forward, or securities contracts against cash,
securities, or other property held by any of the above agents to margin, guarantee, or secure commodity,
forward, or securities contracts, for provisions that such filing would not operate as a stay under subsection
(a)(7) of this section, of the setoff of any mutual debt and claim that are commodity futures contracts, forward
commodity contracts, leverage transactions, options, warrants, rights to purchase or sell commaodity futures
contracts or securities, or options to purchase or sell commodities or securities.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by Pub. L. 109-390 not applicable to any cases commenced under this title or to appointments
made under any Federal or State law, before Dec. 12, 2006, see section 7 of Pub. L. 109-390, set out as a note
under section 101 of thistitle.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1990 AMENDMENT

Pub. L. 101-508, title 11, 83007(a)(3), Nov. 5, 1990, 104 Stat. 1388-28, provided that: "The amendments
made by this subsection [amending this section and section 541 of thistitle] shall be effective upon date of
enactment of this Act [Nov. 5, 1990]."

Pub. L. 101-508, title I11, 83008, Nov. 5, 1990, 104 Stat. 1388-29, provided that the amendments made by
subtitle A (883001-3008) of title I11 of Pub. L. 101-508, amending this section, sections 541 and 1328 of this
title, and sections 1078, 1078-1, 1078—7, 1085, 1088, and 1091 of Title 20, Education, and provisions set out
as a note under section 1078-1 of Title 20, were to cease to be effective Oct. 1, 1996, prior to repeal by Pub.
L. 102-325, title XV, 81558, July 23, 1992, 106 Stat. 841.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 257 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to
cases commenced under thistitle before that date, see section 302(a), (¢)(1) of Pub. L. 99-554, set out as a
note under section 581 of Title 28, Judiciary and Judicial Procedure.

Amendment by section 283 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, see section 302(a) of
Pub. L. 99-554.

Pub. L. 99-509, title V, §85001(b), Oct. 21, 1986, 100 Stat. 1912, provided that: "The amendments made by
subsection (a) of this section [amending this section] shall apply only to petitions filed under section 362 of
title 11, United States Code, which are made after August 1, 1986."

EFFECTIVE DATE OF 1984 AMENDMENT



Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

REPORT TO CONGRESSIONAL COMMITTEES
Pub. L. 99-509, title V, §85001(a), Oct. 21, 1986, 100 Stat. 1911, directed Secretary of Transportation and
Secretary of Commerce, before July 1, 1989, to submit reports to Congress on the effects of amendmentsto 11
U.S.C. 362 by this subsection.

8363. Use, sale, or lease of property

(@) In this section, "cash collateral” means cash, negotiable instruments, documents of title,
securities, deposit accounts, or other cash equivalents whenever acquired in which the estate and an
entity other than the estate have an interest and includes the proceeds, products, offspring, rents, or
profits of property and the fees, charges, accounts or other payments for the use or occupancy of
rooms and other public facilities in hotels, motels, or other lodging properties subject to a security
interest as provided in section 552(b) of thistitle, whether existing before or after the
commencement of a case under thistitle.

(b)(1) Thetrustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary
course of business, property of the estate, except that if the debtor in connection with offering a
product or a service discloses to an individual a policy prohibiting the transfer of personally
identifiable information about individuals to persons that are not affiliated with the debtor and if such
policy isin effect on the date of the commencement of the case, then the trustee may not sell or lease
personally identifiable information to any person unless—

(A) such sale or such lease is consistent with such policy; or
(B) after appointment of a consumer privacy ombudsman in accordance with section 332, and
after notice and a hearing, the court approves such sale or such lease—
() giving due consideration to the facts, circumstances, and conditions of such sale or such
lease; and
(i) finding that no showing was made that such sale or such lease would violate applicable
nonbankruptcy law.

(2) If notification is required under subsection (a) of section 7A of the Clayton Act in the case of a
transaction under this subsection, then—
(A) notwithstanding subsection (a) of such section, the notification required by such subsection
to be given by the debtor shall be given by the trustee; and
(B) notwithstanding subsection (b) of such section, the required waiting period shall end on the
15th day after the date of the receipt, by the Federal Trade Commission and the Assistant Attorney
General in charge of the Antitrust Division of the Department of Justice, of the notification
required under such subsection (@), unless such waiting period is extended—
(i) pursuant to subsection (€)(2) of such section, in the same manner as such subsection (e)(2)
applies to a cash tender offer;
(i) pursuant to subsection (g)(2) of such section; or
(iii) by the court after notice and a hearing.

(©)(2) If the business of the debtor is authorized to be operated under section 721, 1108, 1183,
1184, 1203, 1204, or 1304 of thistitle and unless the court orders otherwise, the trustee may enter
into transactions, including the sale or |ease of property of the estate, in the ordinary course of
business, without notice or a hearing, and may use property of the estate in the ordinary course of
business without notice or a hearing.

(2) Thetrustee may not use, sell, or lease cash collateral under paragraph (1) of this subsection
unless—

(A) each entity that has an interest in such cash collateral consents; or
(B) the court, after notice and a hearing, authorizes such use, sale, or lease in accordance with
the provisions of this section.



(3) Any hearing under paragraph (2)(B) of this subsection may be a preliminary hearing or may be
consolidated with a hearing under subsection (€) of this section, but shall be scheduled in accordance
with the needs of the debtor. If the hearing under paragraph (2)(B) of this subsection is a preliminary
hearing, the court may authorize such use, sale, or lease only if there is areasonable likelihood that
the trustee will prevail at the final hearing under subsection (e) of this section. The court shall act
promptly on any request for authorization under paragraph (2)(B) of this subsection.

(4) Except as provided in paragraph (2) of this subsection, the trustee shall segregate and account
for any cash collateral in the trustee's possession, custody, or control.

(d) The trustee may use, sell, or lease property under subsection (b) or (c) of this section—

(2) in the case of a debtor that is a corporation or trust that is not a moneyed business,
commercia corporation, or trust, only in accordance with nonbankruptcy law applicable to the
transfer of property by a debtor that is such a corporation or trust; and

(2) only to the extent not inconsistent with any relief granted under subsection (c), (d), (e), or (f)
of section 362.

(e) Notwithstanding any other provision of this section, at any time, on request of an entity that
has an interest in property used, sold, or leased, or proposed to be used, sold, or leased, by the
trustee, the court, with or without a hearing, shall prohibit or condition such use, sale, or lease asis
necessary to provide adequate protection of such interest. This subsection also applies to property
that is subject to any unexpired lease of personal property (to the exclusion of such property being
subject to an order to grant relief from the stay under section 362).

(f) The trustee may sell property under subsection (b) or (c) of this section free and clear of any
interest in such property of an entity other than the estate, only if—

(1) applicable nonbankruptcy law permits sale of such property free and clear of such interest;

(2) such entity consents;

(3) such interest isalien and the price at which such property isto be sold is greater than the
aggregate value of all liens on such property;

(4) such interest isin bonafide dispute; or

(5) such entity could be compelled, in alegal or equitable proceeding, to accept a money
satisfaction of such interest.

(9) Notwithstanding subsection (f) of this section, the trustee may sell property under subsection
(b) or (c) of this section free and clear of any vested or contingent right in the nature of dower or
curtesy.

(h) Notwithstanding subsection (f) of this section, the trustee may sell both the estate's interest,
under subsection (b) or (c) of this section, and the interest of any co-owner in property in which the
debtor had, at the time of the commencement of the case, an undivided interest as atenant in
common, joint tenant, or tenant by the entirety, only if—

(2) partition in kind of such property among the estate and such co-owners isimpracticable;

(2) sale of the estate's undivided interest in such property would realize significantly less for the
estate than sale of such property free of the interests of such co-owners;

(3) the benefit to the estate of a sale of such property free of the interests of co-owners
outweighs the detriment, if any, to such co-owners; and

(4) such property is not used in the production, transmission, or distribution, for sale, of electric
energy or of natural or synthetic gas for heat, light, or power.

(i) Before the consummation of a sale of property to which subsection (g) or (h) of this section
applies, or of property of the estate that was community property of the debtor and the debtor's
spouse immediately before the commencement of the case, the debtor's spouse, or a co-owner of
such property, as the case may be, may purchase such property at the price at which such saleisto be
consummated.

() After asale of property to which subsection (g) or (h) of this section applies, the trustee shall



distribute to the debtor's spouse or the co-owners of such property, as the case may be, and to the
estate, the proceeds of such sale, less the costs and expenses, not including any compensation of the
trustee, of such sale, according to the interests of such spouse or co-owners, and of the estate.

(k) At asale under subsection (b) of this section of property that is subject to alien that secures an
allowed claim, unless the court for cause orders otherwise the holder of such claim may bid at such
sale, and, if the holder of such claim purchases such property, such holder may offset such claim
against the purchase price of such property.

() Subject to the provisions of section 365, the trustee may use, sell, or lease property under
subsection (b) or (c) of this section, or a plan under chapter 11, 12, or 13 of thistitle may provide for
the use, sale, or lease of property, notwithstanding any provision in a contract, alease, or applicable
law that is conditioned on the insolvency or financial condition of the debtor, on the commencement
of a case under thistitle concerning the debtor, or on the appointment of or the taking possession by
atrustee in acase under thistitle or a custodian, and that effects, or gives an option to effect, a
forfeiture, modification, or termination of the debtor's interest in such property.

(m) Thereversa or modification on appeal of an authorization under subsection (b) or (c) of this
section of asale or lease of property does not affect the validity of asale or lease under such
authorization to an entity that purchased or leased such property in good faith, whether or not such
entity knew of the pendency of the appeal, unless such authorization and such sale or lease were
stayed pending appeal.

(n) The trustee may avoid a sale under this section if the sale price was controlled by an agreement
among potential bidders at such sale, or may recover from a party to such agreement any amount by
which the value of the property sold exceeds the price at which such sale was consummated, and
may recover any costs, attorneys fees, or expenses incurred in avoiding such sale or recovering such
amount. In addition to any recovery under the preceding sentence, the court may grant judgment for
punitive damages in favor of the estate and against any such party that entered into such an
agreement in willful disregard of this subsection.

(o) Notwithstanding subsection (f), if a person purchases any interest in a consumer credit
transaction that is subject to the Truth in Lending Act or any interest in a consumer credit contract
(as defined in section 433.1 of title 16 of the Code of Federal Regulations (January 1, 2004), as
amended from time to time), and if such interest is purchased through a sale under this section, then
such person shall remain subject to all claims and defenses that are related to such consumer credit
transaction or such consumer credit contract, to the same extent as such person would be subject to
such claims and defenses of the consumer had such interest been purchased at a sale not under this
section.

(p) In any hearing under this section—

(2) the trustee has the burden of proof on the issue of adequate protection; and
(2) the entity asserting an interest in property has the burden of proof on the issue of the
validity, priority, or extent of such interest.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2572; Pub. L. 98-353, title |11, §442, July 10, 1984, 98 Stat.
371; Pub. L. 99-554, title 11, §257(K), Oct. 27, 1986, 100 Stat. 3115; Pub. L. 103-394, title I, §109,
title 11, 88214(b), 219(c), title VV, 8501(d)(8), Oct. 22, 1994, 108 Stat. 4113, 4126, 4129, 4144; Pub.
L. 109-8, title 1, §§204, 231(a), title X11, §1221(a), Apr. 20, 2005, 119 Stat. 49, 72, 195; Pub. L.
111-327, §2(a)(13), Dec. 22, 2010, 124 Stat. 3559; Pub. L. 116-54, §4(a)(6), Aug. 23, 2019, 133
Stat. 1086.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 363(a) of the House amendment defines "cash collateral" as defined in the Senate amendment. The
broader definition of "soft collateral” contained in H.R. 8200 as passed by the House is deleted to remove
limitations that were placed on the use, lease, or sale of inventory, accounts, contract rights, general
intangibles, and chattel paper by the trustee or debtor in possession.

Section 363(c)(2) of the House amendment is derived from the Senate amendment. Similarly, sections
363(c)(3) and (4) are derived from comparable provisions in the Senate amendment in lieu of the contrary



procedure contained in section 363(c) as passed by the House. The policy of the House amendment will
generally require the court to schedule a preliminary hearing in accordance with the needs of the debtor to
authorize the trustee or debtor in possession to use, sell, or lease cash collateral. The trustee or debtor in
possession may use, sell, or lease cash collateral in the ordinary course of business only "after notice and a
hearing."

Section 363(f) of the House amendment adopts an identical provision contained in the House bill, as
opposed to an aternative provision contained in the Senate amendment.

Section 363(h) of the House amendment adopts a new paragraph (4) representing a compromise between
the House hill and Senate amendment. The provision adds a limitation indicating that atrustee or debtor in
possession sell jointly owned property only if the property is not used in the production, transmission, or
distribution for sale, of electric energy or of natural or synthetic gas for heat, light, or power. Thislimitation is
intended to protect public utilities from being deprived of power sources because of the bankruptcy of ajoint
owner.

Section 363(K) of the House amendment is derived from the third sentence of section 363(e) of the Senate
amendment. The provision indicates that a secured creditor may bid in the full amount of the creditor's
allowed claim, including the secured portion and any unsecured portion thereof in the event the creditor is
undersecured, with respect to property that is subject to alien that secures the allowed claim of the sale of the

property.

SENATE REPORT NO. 95-989

This section defines the right and powers of the trustee with respect to the use, sale or lease of property and
the rights of other parties that have interests in the property involved. It appliesin both liquidation and
reorganization cases.

Subsection (a) defines "cash collateral" as cash, negotiable instruments, documents of title, securities,
deposit accounts, or other cash equivalents in which the estate and an entity other than the estate have an
interest, such as alien or a co-ownership interest. The definition is not restricted to property of the estate that
is cash collateral on the date of the filing of the petition. Thus, if "non-cash" collateral is disposed of and the
proceeds come within the definition of "cash collateral” as set forth in this subsection, the proceeds would be
cash collateral aslong asthey remain subject to the original lien on the "non-cash” collateral under section
552(b). To illustrate, rents received from real property before or after the commencement of the case would be
cash collateral to the extent that they are subject to alien.

Subsection (b) permits the trusteesto use, sell, or lease, other than in the ordinary course of business,
property of the estate upon notice and opportunity for objections and hearing thereon.

Subsection (€) governs use, sale, or lease in the ordinary course of business. If the business of the debtor is
authorized to be operated under 8721, 1108, or 1304 of the bankruptcy code, then the trustee may use, sell, or
lease property in the ordinary course of business or enter into ordinary course transactions without need for
notice and hearing. This power is subject to several limitations. First, the court may restrict the trustee's
powers in the order authorizing operation of the business. Second, with respect to cash collateral, the trustee
may not use, sell, or lease cash collateral except upon court authorization after notice and a hearing, or with
the consent of each entity that has an interest in such cash collateral. The same preliminary hearing procedure
in the automatic stay section applies to a hearing under this subsection. In addition, the trustee is required to
segregate and account for any cash collateral in the trustee's possession, custody, or control.

Under subsections (d) and (€), the use, sale, or lease of property is further limited by the concept of
adequate protection. Sale, use, or lease of property in which an entity other than the estate has an interest may
be effected only to the extent not inconsistent with any relief from the stay granted to that interest's holder.
Moreover, the court may prohibit or condition the use, sale, or lease as is hecessary to provide adequate
protection of that interest. Again, the trustee has the burden of proof on the issue of adequate protection.
Subsection (e) also provides that where a sale of the property is proposed, an entity that has an interest in such
property may bid at the sale thereof and set off against the purchase price up to the amount of such entity's
claim. No prior valuation under section 506(a) would limit this bidding right, since the bid at the sale would
be determinative of value.

Subsection (f) permits sale of property free and clear of any interest in the property of an entity other than
the estate. The trustee may sell free and clear if applicable nonbankruptcy law permitsit, if the other entity
consents, if theinterest isalien and the sale price of the property is greater than the amount secured by the
lien, if theinterest isin bona fide dispute, or if the other entity could be compelled to accept a money
satisfaction of theinterest in alegal or equitable proceeding. Sale under this subsection is subject to the
adequate protection requirement. Most often, adequate protection in connection with a sale free and clear of
other interests will be to have those interests attach to the proceeds of the sale.



At asale free and clear of other interests, any holder of any interest in the property being sold will be
permitted to bid. If that holder is the high bidder, he will be permitted to offset the value of hisinterest against
the purchase price of the property. Thus, in the most common situation, a holder of alien on property being
sold may bid at the sale and, if successful, may offset the amount owed to him that is secured by thelien on
the property (but may not offset other amounts owed to him) against the purchase price, and be liable to the
trustee for the balance of the sale price, if any.

Subsection (g) permits the trustee to sell free and clear of any vested or contingent right in the nature of
dower or curtesy.

Subsection (h) permits sale of a co-owner's interest in property in which the debtor had an undivided
ownership interest such as ajoint tenancy, atenancy in common, or atenancy by the entirety. Such asadeis
permissible only if partition isimpracticable, if sale of the estate's interest would realize significantly less for
the estate that sale of the property free of the interests of the co-owners, and if the benefit to the estate of such
a sale outweighs any detriment to the co-owners. This subsection does not apply to a co-owner'sinterestin a
public utility when a disruption of the utilities services could result.

Subsection (i) provides protections for co-owners and spouses with dower, curtesy, or community property
rights. It givesaright of first refusal to the co-owner or spouse at the price at which the saleisto be
consummated.

Subsection (j) requires the trustee to distribute to the spouse or co-owner the appropriate portion of the
proceeds of the sale, less certain administrative expenses.

Subsection (k) [enacted as (1)] permits the trustee to use, sell, or lease property notwithstanding certain
bankruptcy or ipso facto clauses that terminate the debtor's interest in the property or that work aforfeiture or
modification of that interest. This subsection is not as broad as the anti-ipso facto provision in proposed 11
U.S.C. 541(c)(1).

Subsection (I) [enacted as (m)] protects good faith purchasers of property sold under this section from a
reversal on appeal of the sale authorization, unless the authorization for the sale and the sale itself were stayed
pending appeal. The purchaser's knowledge of the appeal isirrelevant to the issue of good faith.

Subsection (m) [enacted as (n)] isdirected at collusive bidding on property sold under this section. It
permits the trustee to void a sale if the price of the sale was controlled by an agreement among potential
bidders. The trustees may also recover the excess of the value of the property over the purchase price, and
may recover any costs, attorney's fees, or expenses incurred in voiding the sale or recovering the difference. In
addition, the court is authorized to grant judgment in favor of the estate and against the collusive bidder if the
agreement controlling the sale price was entered into in willful disregard of this subsection. The subsection
does not specify the precise measure of damages, but simply provides for punitive damages, to be fixed in
light of the circumstances.

EDITORIAL NOTES

REFERENCESIN TEXT

Section 7A of the Clayton Act, referred to in subsec. (b)(2), is classified to section 18a of Title 15,
Commerce and Trade.

The Truth in Lending Act, referred to in subsec. (0), istitle | of Pub. L. 90-321, May 29, 1968, 82 Stat.
146, as amended, which is classified generally to subchapter | (81601 et seq.) of chapter 41 of Title 15,
Commerce and Trade. For complete classification of this Act to the Code, see Short Title note set out under
section 1601 of Title 15 and Tables.

AMENDMENTS

2019—Subsec. (c)(1). Pub. L. 116-54 inserted "1183, 1184," after "1108,".

2010—Subsec. (d). Pub. L. 111-327, 82(a)(13)(A), struck out "only" before dash at end of introductory
provisions.

Subsec. (d)(1). Pub. L. 111-327, §2(a)(13)(B), amended par. (1) generally. Prior to amendment, par. (1)
read as follows: "in accordance with applicable nonbankruptcy law that governsthe transfer of property by a
corporation or trust that is not amoneyed, business, or commercial corporation or trust; and".

Subsec. (d)(2). Pub. L. 111-327, §2(a)(13)(C), inserted "only" before "to the extent”.

2005—Subsec. (b)(1). Pub. L. 109-8, §231(a), substituted ", except that if the debtor in connection with
offering a product or a service discloses to an individual a policy prohibiting the transfer of personally
identifiable information about individuals to persons that are not affiliated with the debtor and if such policy is
in effect on the date of the commencement of the case, then the trustee may not sell or lease personally
identifiable information to any person unless—" and subpars. (A) and (B) for period at end.



Subsec. (d). Pub. L. 109-8, §1221(a), substituted "only—" and pars. (1) and (2) for "only to the extent not
inconsistent with any relief granted under section 362(c), 362(d), 362(e), or 362(f) of thistitle."

Subsecs. (0), (p). Pub. L. 109-8, 8204, added subsec. (0) and redesignated former subsec. (0) as (p).

1994—Subsec. (). Pub. L. 103-394, §214(b), inserted "and the fees, charges, accounts or other payments
for the use or occupancy of rooms and other public facilitiesin hotels, motels, or other lodging properties’
after "property”.

Subsec. (b)(2). Pub. L. 103-394, 88109, 501(d)(8)(A), struck out "(15 U.S.C. 18a)" after "Clayton Act" and
amended subpars. (A) and (B) generally. Prior to amendment, subpars. (A) and (B) read as follows:

"(A) notwithstanding subsection (a) of such section, such notification shall be given by the trustee; and

"(B) notwithstanding subsection (b) of such section, the required waiting period shall end on the tenth day
after the date of the receipt of such notification, unless the court, after notice and hearing, orders otherwise.”

Subsec. (c)(1). Pub. L. 103-394, 8501(d)(8)(B), substituted 1203, 1204, or 1304" for "1304, 1203, or
1204".

Subsec. (€). Pub. L. 103-394, §219(c), inserted at end "This subsection also appliesto property that is
subject to any unexpired lease of personal property (to the exclusion of such property being subject to an order
to grant relief from the stay under section 362)."

1986—Subsec. (c)(1). Pub. L. 99-554, §257(k)(1), inserted reference to sections 1203 and 1204 of thistitle.

Subsec. (1). Pub. L. 99-554, 8257(k)(2), inserted reference to chapter 12.

1984—Subsec. (). Pub. L. 98-353, 8442(a), inserted "whenever acquired" after "equivalents' and "and
includes the proceeds, products, offspring, rents, or profits of property subject to a security interest as
provided in section 552(b) of thistitle, whether existing before or after the commencement of a case under this
title" after "interest”.

Subsec. (b). Pub. L. 98-353, 8442(b), designated existing provisions as par. (1) and added par. (2).

Subsec. (e). Pub. L. 98-353, 8442(c), inserted ", with or without a hearing," after "court" and struck out "In
any hearing under this section, the trustee has the burden of proof on the issue of adequate protection”.

Subsec. (f)(3). Pub. L. 98-353, 8442(d), substituted "all liens on such property" for "such interest”.

Subsec. (h). Pub. L. 98-353, 8442(¢e), substituted "at the time of" for "immediately before".

Subsec. (j). Pub. L. 98-353, 8442(f), substituted "compensation” for "compenation".

Subsec. (k). Pub. L. 98-353, §8442(q), substituted "unless the court for cause orders otherwise the holder of
such claim may bid at such sale, and, if the holder" for "if the holder".

Subsec. (1). Pub. L. 98-353, 8442(h), substituted " Subject to the provisions of section 365, the trustee" for
"Thetrustee", "condition” for "conditions', "or the taking" for "ataking", and "interest" for "interests".

Subsec. (n). Pub. L. 98-353, 8442(i), substituted "avoid" for "void", "avoiding" for "voiding", and "In
addition to any recovery under the preceding sentence, the court may grant judgment for punitive damagesin
favor of the estate and against any such party that entered into such an agreement in willful disregard of this
subsection” for "The court may grant judgment in favor of the estate and against any such party that entered
into such agreement in willful disregard of this subsection for punitive damages in addition to any recovery
under the preceding sentence”.

Subsec. (0). Pub. L. 98-353, 8442(j), added subsec. (0).

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2019 AMENDMENT

Amendment by Pub. L. 116-54 effective 180 days after Aug. 23, 2019, see section 5 of Pub. L. 116-54, set
out as a hote under section 101 of thistitle.

EFFECTIVE DATE OF 2005 AMENDMENT

Pub. L. 109-8, title X11, 81221(d), Apr. 20, 2005, 119 Stat. 196, provided that: " The amendments made by
this section [amending this section and sections 541 and 1129 of thistitle and enacting provisions set out as a
note under this section] shall apply to a case pending under title 11, United States Code, on the date of
enactment of this Act [Apr. 20, 2005], or filed under that title on or after that date of enactment, except that
the court shall not confirm a plan under chapter 11 of title 11, United States Code, without considering
whether this section would substantially affect the rights of a party in interest who first acquired rights with
respect to the debtor after the date of the filing of the petition. The parties who may appear and be heard in a
proceeding under this section include the attorney general of the State in which the debtor isincorporated, was
formed, or does business."

Amendment by sections 204 and 231(a) of Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not
applicable with respect to cases commenced under this title before such effective date, except as otherwise



provided, see section 1501 of Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103—-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to cases
commenced under this title before that date, see section 302(a), (c)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

CONSTRUCTION OF SECTION 1221 OF PUB. L. 1098

Pub. L. 109-8, title X11, 81221(e), Apr. 20, 2005, 119 Stat. 196, provided that: "Nothing in this section [see
Effective Date of 2005 Amendment note above] shall be construed to require the court in which a case under
chapter 11 of title 11, United States Code, is pending to remand or refer any proceeding, issue, or controversy
to any other court or to require the approval of any other court for the transfer of property.”

8364. Obtaining credit

(a) If the trustee is authorized to operate the business of the debtor under section 721, 1108, 1183,
1184, 1203, 1204, or 1304 of thistitle, unless the court orders otherwise, the trustee may obtain
unsecured credit and incur unsecured debt in the ordinary course of business allowable under section
503(b)(1) of thistitle as an administrative expense.

(b) The court, after notice and a hearing, may authorize the trustee to obtain unsecured credit or to
incur unsecured debt other than under subsection (a) of this section, allowable under section
503(b)(1) of thistitle as an administrative expense.

(c) If the trustee is unable to obtain unsecured credit allowable under section 503(b)(1) of thistitle
as an administrative expense, the court, after notice and a hearing, may authorize the obtaining of
credit or the incurring of debt—

(2) with priority over any or all administrative expenses of the kind specified in section 503(b)
or 507(b) of thistitle;

(2) secured by alien on property of the estate that is not otherwise subject to alien; or

(3) secured by ajunior lien on property of the estate that is subject to alien.

(d)(1) The court, after notice and a hearing, may authorize the obtaining of credit or the incurring
of debt secured by a senior or equal lien on property of the estate that is subject to alien only if—
(A) the trustee is unable to obtain such credit otherwise; and
(B) there is adequate protection of the interest of the holder of the lien on the property of the
estate on which such senior or equal lien is proposed to be granted.

(2) In any hearing under this subsection, the trustee has the burden of proof on the issue of
adequate protection.

(e) Thereversal or modification on appeal of an authorization under this section to obtain credit or
incur debt, or of agrant under this section of a priority or alien, does not affect the validity of any
debt so incurred, or any priority or lien so granted, to an entity that extended such credit in good
faith, whether or not such entity knew of the pendency of the appeal, unless such authorization and
the incurring of such debt, or the granting of such priority or lien, were stayed pending appeal.

(f) Except with respect to an entity that is an underwriter as defined in section 1145(b) of thistitle,
section 5 of the Securities Act of 1933, the Trust Indenture Act of 1939, and any State or local law
requiring registration for offer or sale of a security or registration or licensing of an issuer of,



underwriter of, or broker or dealer in, a security does not apply to the offer or sale under this section
of a security that is not an equity security.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2574; Pub. L. 99-554, title 11, §257(1), Oct. 27, 1986, 100
Stat. 3115; Pub. L. 103-394, title VV, 8501(d)(9), Oct. 22, 1994, 108 Stat. 4144; Pub. L. 116-54,
84(a)(7), Aug. 23, 2019, 133 Stat. 1086; Pub. L. 116-260, div. N, title 11, §320(a), ()(2)(A)(i), Dec.
27, 2020, 134 Stat. 2015, 2016.)

AMENDMENT OF SECTION AND TERMINATION OF AMENDMENT

Pub. L. 116-260, div. N, title I11, 8320(a), (f)(1), Dec. 27, 2020, 134 Sat. 2015, 2016, provided
that, effective on the date on which the Administrator of the Small Business Administration submits
to the Director of the Executive Office for United States Trustees a written determination that,
subject to satisfying any other eligibility requirements, any debtor in possession or trustee that is
authorized to operate the business of the debtor under section 1183, 1184, 1203, 1204, or 1304 of
thistitle would be eligible for aloan under paragraphs (36) and (37) of section 636(a) of Title 15,
Commerce and Trade, and applicable to any case pending on or commenced on or after such
effective date, this section is amended by adding at the end the following:

(9)(1) The court, after notice and a hearing, may authorize a debtor in possession or a trustee that
is authorized to operate the business of the debtor under section 1183, 1184, 1203, 1204, or 1304 of
thistitle to obtain a loan under paragraph (36) or (37) of section 7(a) of the Small Business Act (15
U.S.C. 636(a)), and such loan shall be treated as a debt to the extent the loan is not forgiven in
accordance with section 7A of the Small Business Act or subparagraph (J) of such paragraph (37),
as applicable, with priority equal to a claim of the kind specified in subsection (c)(1) of this section.

(2) The trustee may incur debt described in paragraph (1) notwithstanding any provisionin a
contract, prior order authorizing the trustee to incur debt under this section, prior order authorizing
the trustee to use cash collateral under section 363, or applicable law that prohibits the debtor from
incurring additional debt.

(3) The court shall hold a hearing within 7 days after the filing and service of the motion to obtain
aloan described in paragraph (1). Notwithstanding the Federal Rules of Bankruptcy Procedure, at
such hearing, the court may grant relief on a final basis.

Pub. L. 116-260, div. N, title I11, 8320(f)(2), Dec. 27, 2020, 134 Sat. 2016, provided that, if the
amendment made to this section by Pub. L. 116260, 8320(a), takes effect, effective on the date that
is 2 years after Dec. 27, 2020, with provisions relating to applicability to cases commenced before
such date, this section is amended by striking subsection (g).

See 2020 Amendment notes below.

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 364(f) of the House amendment is new. This provision continues the exemption found in section
3(a)(7) of the Securities Act of 1933 [15 U.S.C. 77¢(a)(7)] for certificates of indebtedness issued by atrustee
in bankruptcy. The exemption applies to any debt security issued under section 364 of title 11. The section
does not intend to change present law which exempts such securities from the Trust Indenture Act, 15 U.S.C.
T7aaa, et seq. (1976).

SENATE REPORT NO. 95989

This section is derived from provisions in current law governing certificates of indebtedness, but is much
broader. It governs al obtaining of credit and incurring of debt by the estate.

Subsection (@) authorizes the obtaining of unsecured credit and the incurring of unsecured debt in the
ordinary course of businessif the business of the debtor is authorized to be operated under section 721, 1108,
or 1304. The debts so incurred are allowabl e as administrative expenses under section 503(b)(1). The court
may limit the estate's ability to incur debt under this subsection.

Subsection (b) permits the court to authorize the trustee to obtain unsecured credit and incur unsecured
debts other than in the ordinary course of business, such asin order to wind up aliquidation case, or to obtain
asubstantial loan in an operating case. Debt incurred under this subsection is allowable as an administrative
expense under section 503(b)(1).



Subsection () is closer to the concept of certificates of indebtedness in current law. It authorizes the
obtaining of credit and the incurring of debt with some special priority, if the trustee is unable to obtain
unsecured credit under subsection (&) or (b). The various priorities are (1) with priority over any or all
administrative expenses: (2) secured by alien on unencumbered property of the estate; or (3) secured by a
junior lien on encumbered property. The priorities granted under this subsection do not interfere with existing
property rights.

Subsection (d) grants the court the authority to authorize the obtaining of credit and the incurring of debt
with a superiority, that isalien on encumbered property that is senior or equal to the existing lien on the
property. The court may authorize such a superpriority only if the trustee is otherwise unable to obtain credit,
and if there is adequate protection of the original lien holder's interest. Again, the trustee has the burden of
proof on the issue of adequate protection.

Subsection (€) provides the same protection for credit extenders pending an appeal of an authorization to
incur debt asis provided under section 363(1) for purchasers: the credit is not affected on appeal by reversal of
the authorization and the incurring of the debt were stayed pending appeal. The protection runsto a good faith
lender, whether or not he knew of the pendency of the appeal.

A claim arising as aresult of lending or borrowing under this section will be a priority claim, as defined in
proposed section 507(a)(1), even if the claim is granted a super-priority over administrative expenses and isto
be paid in advance of other first priority claims.

EDITORIAL NOTES

REFERENCESIN TEXT

Section 5 of the Securities Act of 1933, referred to in subsec. (f), is classified to section 77e of Title 15,
Commerce and Trade.

The Trust Indenture Act of 1939, referred to in subsec. (f), istitle I11 of act May 27, 1933, ch. 38, as added
Aug. 3, 1939, ch. 411, 53 Stat. 1149, as amended, which is classified generally to subchapter |11 (877aaa et
seg.) of chapter 2A of Title 15. For complete classification of this Act to the Code, see section 77aaa of Title
15 and Tables.

AMENDMENTS

2020—Subsec. (g). Pub. L. 116-260, 8320(f)(2)(A)(i), contingent on its addition by Pub. L. 116-260,
8320(a), struck out subsec. (g) which read asfollows:

"(9)(1) The court, after notice and a hearing, may authorize a debtor in possession or atrustee that is
authorized to operate the business of the debtor under section 1183, 1184, 1203, 1204, or 1304 of thistitle to
obtain aloan under paragraph (36) or (37) of section 7(a) of the Small Business Act (15 U.S.C. 636(a)), and
such loan shall be treated as a debt to the extent the loan is not forgiven in accordance with section 7A of the
Small Business Act or subparagraph (J) of such paragraph (37), as applicable, with priority equal to aclaim of
the kind specified in subsection (¢)(1) of this section.

"(2) The trustee may incur debt described in paragraph (1) notwithstanding any provision in a contract,
prior order authorizing the trustee to incur debt under this section, prior order authorizing the trustee to use
cash collateral under section 363, or applicable law that prohibits the debtor from incurring additional debt.

"(3) The court shall hold a hearing within 7 days after the filing and service of the motion to obtain aloan
described in paragraph (1). Notwithstanding the Federal Rules of Bankruptcy Procedure, at such hearing, the
court may grant relief on afinal basis."

Pub. L. 116-260, §320(a), added subsec. (9).

2019—Subsec. (a). Pub. L. 116-54 inserted 1183, 1184," after "1108,".

1994—Subsec. (a). Pub. L. 103-394, 8501(d)(9)(A), substituted "1203, 1204, or 1304" for "1304, 1203, or
1204".

Subsec. (f). Pub. L. 103-394, 8501(d)(9)(B), struck out "(15 U.S.C. 77¢)" after "Act of 1933" and " (15
U.S.C. 77aza et seq.)" after "Act of 1939".

1986—Subsec. (a). Pub. L. 99-554 inserted reference to sections 1203 and 1204 of thistitle.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE AND TERMINATION DATES OF 2020 AMENDMENT

Pub. L. 116-260, div. N, title I11, 8320(f), Dec. 27, 2020, 134 Stat. 2016, provided that:
"(1) EFFECTIVE DATE.—The amendments made by subsections (@) through (e) [amending this section



and sections 503, 1191, 1225, and 1325 of thistitle] shall—

"(A) take effect on the date on which the Administrator [of the Small Business Administration]
submits to the Director of the Executive Office for United States Trustees a written determination that,
subject to satisfying any other eigibility requirements, any debtor in possession or trustee that is authorized
to operate the business of the debtor under section 1183, 1184, 1203, 1204, or 1304 of title 11, United
States Code, would be digible for aloan under paragraphs (36) and (37) of section 7(a) of the Small
Business Act (15 U.S.C. 636(a)); and

"(B) apply to any case pending on or commenced on or after the date described in subparagraph (A).
"(2) SUNSET.—

"(A) IN GENERAL .—If the amendments made by subsections (a) through (e) take effect under
paragraph (1), effective on the date that is 2 years after the date of enactment of this Act [Dec. 27, 2020]—

"(i) section 364 of title 11, United States Code, is amended by striking subsection (g);
"(ii) section 503(b) of title 11, United States Code, is amended—

"(1) in paragraph (8)(B), by adding ‘and" at the end;

"(I1) in paragraph (9), by striking '; and' at the end and inserting a period; and

"(I11) by striking paragraph (10);
"(iii) section 1191 of title 11, United States Code, is amended by striking subsection (f);
"(iv) section 1225 of title 11, United States Code, is amended by striking subsection (d); and
"(v) section 1325 of title 11, United States Code, is amended by striking subsection (d).

"(B) APPLICABILITY.—Notwithstanding the amendments made by subparagraph (A) of this
paragraph, if the amendments made by subsections (a) through (€) take effect under paragraph (1) of this
subsection, such amendments shall apply to any case under title 11, United States Code, commenced before
the date that is 2 years after the date of enactment of this Act [Dec. 27, 2020]."

EFFECTIVE DATE OF 2019 AMENDMENT

Amendment by Pub. L. 116-54 effective 180 days after Aug. 23, 2019, see section 5 of Pub. L. 116-54, set
out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103—-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to cases
commenced under this title before that date, see section 302(a), (c)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicial Procedure.

8365. Executory contracts and unexpired leases

(a) Except as provided in sections 765 and 766 of this title and in subsections (b), (c), and (d) of
this section, the trustee, subject to the court's approval, may assume or reject any executory contract
or unexpired lease of the debtor.

(b)(2) If there has been a default in an executory contract or unexpired lease of the debtor, the
trustee may not assume such contract or lease unless, at the time of assumption of such contract or
lease, the trustee—

(A) cures, or provides adequate assurance that the trustee will promptly cure, such default other
than a default that is abreach of a provision relating to the satisfaction of any provision (other than
apenalty rate or penalty provision) relating to a default arising from any failure to perform
nonmonetary obligations under an unexpired lease of real property, if it isimpossible for the
trustee to cure such default by performing nonmonetary acts at and after the time of assumption,
except that if such default arises from afailure to operate in accordance with a nonresidential real
property lease, then such default shall be cured by performance at and after the time of assumption
in accordance with such lease, and pecuniary losses resulting from such default shall be
compensated in accordance with the provisions of this paragraph;

(B) compensates, or provides adequate assurance that the trustee will promptly compensate, a



party other than the debtor to such contract or lease, for any actual pecuniary loss to such party
resulting from such default; and
(C) provides adequate assurance of future performance under such contract or lease.

(2) Paragraph (1) of this subsection does not apply to a default that is a breach of a provision
relating to—

(A) theinsolvency or financial condition of the debtor at any time before the closing of the case;

(B) the commencement of a case under thistitle;

(C) the appointment of or taking possession by atrustee in a case under thistitle or a custodian
before such commencement; or

(D) the satisfaction of any penalty rate or penalty provision relating to a default arising from
any failure by the debtor to perform nonmonetary obligations under the executory contract or
unexpired lease.

(3) For the purposes of paragraph (1) of this subsection and paragraph (2)(B) of subsection (f),
adequate assurance of future performance of alease of real property in a shopping center includes
adeguate assurance—

(A) of the source of rent and other consideration due under such lease, and in the case of an
assignment, that the financial condition and operating performance of the proposed assignee and
its guarantors, if any, shall be similar to the financial condition and operating performance of the
debtor and its guarantors, if any, as of the time the debtor became the lessee under the lease;

(B) that any percentage rent due under such lease will not decline substantially;

(C) that assumption or assignment of such lease is subject to all the provisions thereof,
including (but not limited to) provisions such as aradius, location, use, or exclusivity provision,
and will not breach any such provision contained in any other lease, financing agreement, or
master agreement relating to such shopping center; and

(D) that assumption or assignment of such lease will not disrupt any tenant mix or balancein
such shopping center.

(4) Notwithstanding any other provision of this section, if there has been a default in an unexpired
lease of the debtor, other than a default of akind specified in paragraph (2) of this subsection, the
trustee may not require alessor to provide services or suppliesincidental to such lease before
assumption of such lease unless the lessor is compensated under the terms of such lease for any
services and supplies provided under such lease before assumption of such lease.

(c) The trustee may not assume or assign any executory contract or unexpired lease of the debtor,
whether or not such contract or lease prohibits or restricts assignment of rights or delegation of
duties, if—

(D(A) applicable law excuses a party, other than the debtor, to such contract or lease from
accepting performance from or rendering performance to an entity other than the debtor or the
debtor in possession, whether or not such contract or lease prohibits or restricts assignment of
rights or delegation of duties; and

(B) such party does not consent to such assumption or assignment; or

(2) such contract is a contract to make aloan, or extend other debt financing or financial
accommodations, to or for the benefit of the debtor, or to issue a security of the debtor; or

(3) such leaseis of nonresidential real property and has been terminated under applicable
nonbankruptcy law prior to the order for relief.

(d)(1) Inacase under chapter 7 of thistitle, if the trustee does not assume or reject an executory
contract or unexpired lease of residential real property or of personal property of the debtor within 60
days after the order for relief, or within such additional time as the court, for cause, within such
60-day period, fixes, then such contract or lease is deemed rejected.

(2) In acase under chapter 9, 11, 12, or 13 of thistitle, the trustee may assume or reject an
executory contract or unexpired lease of residential real property or of personal property of the



debtor at any time before the confirmation of a plan but the court, on the request of any party to such
contract or lease, may order the trustee to determine within a specified period of time whether to
assume or reject such contract or lease.

(3)(A) Thetrustee shall timely perform all the obligations of the debtor, except those specified in
section 365(b)(2), arising from and after the order for relief under any unexpired lease of
nonresidential real property, until such lease is assumed or rejected, notwithstanding section
503(b)(1) of thistitle. The court may extend, for cause, the time for performance of any such
obligation that arises within 60 days after the date of the order for relief, but the time for
performance shall not be extended beyond such 60-day period, except as provided in subparagraph
(B). This subsection shall not be deemed to affect the trustee's obligations under the provisions of
subsection (b) or (f) of this section. Acceptance of any such performance does not constitute waiver
or relinquishment of the lessor's rights under such lease or under thistitle.

(B) In acase under subchapter V of chapter 11, the time for performance of an obligation
described in subparagraph (A) arising under any unexpired lease of nonresidential real property may
be extended by the court if the debtor is experiencing or has experienced a material financial
hardship due, directly or indirectly, to the coronavirus disease 2019 (COVID-19) pandemic until the
earlier of—

(i) the date that is 60 days after the date of the order for relief, which may be extended by the
court for an additional period of 60 daysif the court determines that the debtor is continuing to
experience amaterial financial hardship due, directly or indirectly, to the coronavirus disease 2019
(COVID-19) pandemic; or

(i1) the date on which the lease is assumed or rejected under this section.

(C) An obligation described in subparagraph (A) for which an extension is granted under
subparagraph (B) shall be treated as an administrative expense described in section 507(a)(2) for the
purpose of section 1191(e).

(4)(A) Subject to subparagraph (B), an unexpired lease of nonresidential real property under which
the debtor is the lessee shall be deemed rejected, and the trustee shall immediately surrender that
nonresidential real property to the lessor, if the trustee does not assume or reject the unexpired lease
by the earlier of—

(i) the date that is 210 days after the date of the order for relief; or
(i1) the date of the entry of an order confirming a plan.

(B)(i) The court may extend the period determined under subparagraph (A), prior to the expiration
of the 210-day period, for 90 days on the motion of the trustee or lessor for cause.

(it) If the court grants an extension under clause (i), the court may grant a subsequent extension
only upon prior written consent of the lessor in each instance.

(5) Thetrustee shall timely perform al of the obligations of the debtor, except those specified in
section 365(b)(2), first arising from or after 60 days after the order for relief in a case under chapter
11 of thistitle under an unexpired lease of personal property (other than personal property leased to
an individual primarily for personal, family, or household purposes), until such leaseis assumed or
rgected notwithstanding section 503(b)(1) of thistitle, unless the court, after notice and a hearing
and based on the equities of the case, orders otherwise with respect to the obligations or timely
performance thereof. This subsection shall not be deemed to affect the trustee's obligations under the
provisions of subsection (b) or (f). Acceptance of any such performance does not constitute waiver or
relinquishment of the lessor's rights under such lease or under thistitle.

(e)(1) Notwithstanding a provision in an executory contract or unexpired lease, or in applicable
law, an executory contract or unexpired lease of the debtor may not be terminated or modified, and
any right or obligation under such contract or lease may not be terminated or modified, at any time
after the commencement of the case solely because of a provision in such contract or lease that is
conditioned on—

(A) theinsolvency or financial condition of the debtor at any time before the closing of the case;
(B) the commencement of a case under thistitle; or



(C) the appointment of or taking possession by atrustee in a case under thistitle or a custodian
before such commencement.

(2) Paragraph (1) of this subsection does not apply to an executory contract or unexpired lease of
the debtor, whether or not such contract or |ease prohibits or restricts assignment of rights or
delegation of duties, if—

(A)(i) applicable law excuses a party, other than the debtor, to such contract or lease from
accepting performance from or rendering performance to the trustee or to an assignee of such
contract or lease, whether or not such contract or lease prohibits or restricts assignment of rights or
delegation of duties; and

(i) such party does not consent to such assumption or assignment; or

(B) such contract is a contract to make aloan, or extend other debt financing or financial
accommodations, to or for the benefit of the debtor, or to issue a security of the debtor.

(F)(1) Except as provided in subsections (b) and (c) of this section, notwithstanding a provisionin
an executory contract or unexpired lease of the debtor, or in applicable law, that prohibits, restricts,
or conditions the assignment of such contract or lease, the trustee may assign such contract or lease
under paragraph (2) of this subsection.

(2) The trustee may assign an executory contract or unexpired lease of the debtor only if—

(A) the trustee assumes such contract or lease in accordance with the provisions of this section;
and

(B) adequate assurance of future performance by the assignee of such contract or leaseis
provided, whether or not there has been a default in such contract or lease.

(3) Notwithstanding a provision in an executory contract or unexpired lease of the debtor, or in
applicable law that terminates or modifies, or permits a party other than the debtor to terminate or
modify, such contract or lease or aright or obligation under such contract or lease on account of an
assignment of such contract or lease, such contract, lease, right, or obligation may not be terminated
or modified under such provision because of the assumption or assignment of such contract or lease
by the trustee.

(9) Except as provided in subsections (h)(2) and (i)(2) of this section, the rejection of an executory
contract or unexpired lease of the debtor constitutes a breach of such contract or lease—

(2) if such contract or lease has not been assumed under this section or under a plan confirmed
under chapter 9, 11, 12, or 13 of thistitle, immediately before the date of the filing of the petition;
or

(2) if such contract or lease has been assumed under this section or under a plan confirmed
under chapter 9, 11, 12, or 13 of thistitle—

(A) if before such rejection the case has not been converted under section 1112, 1208, or

1307 of thistitle, at the time of such rejection; or

(B) if before such rejection the case has been converted under section 1112, 1208, or 1307 of
thistitle—
(i) immediately before the date of such conversion, if such contract or lease was assumed
before such conversion; or
(ii) at the time of such regjection, if such contract or |ease was assumed after such
conversion.

(h)(2)(A) If the trustee rejects an unexpired lease of real property under which the debtor isthe
lessor and—

(i) if the regjection by the trustee amounts to such a breach as would entitle the |essee to treat
such lease as terminated by virtue of its terms, applicable nonbankruptcy law, or any agreement
made by the lessee, then the lessee under such lease may treat such lease as terminated by the
rejection; or

(i) if the term of such lease has commenced, the lessee may retain its rights under such lease



(including rights such as those relating to the amount and timing of payment of rent and other
amounts payable by the lessee and any right of use, possession, quiet enjoyment, subletting,
assignment, or hypothecation) that are in or appurtenant to the real property for the balance of the
term of such lease and for any renewal or extension of such rights to the extent that such rights are
enforceable under applicable nonbankruptcy law.

(B) If the lessee retains its rights under subparagraph (A)(ii), the lessee may offset against the rent
reserved under such lease for the balance of the term after the date of the rejection of such lease and
for the term of any renewal or extension of such lease, the value of any damage caused by the
nonperformance after the date of such rejection, of any obligation of the debtor under such lease, but
the lessee shall not have any other right against the estate or the debtor on account of any damage
occurring after such date caused by such nonperformance.

(C) Thergjection of alease of real property in a shopping center with respect to which the lessee
electsto retain its rights under subparagraph (A)(ii) does not affect the enforceability under
applicable nonbankruptcy law of any provision in the lease pertaining to radius, location, use,
exclusivity, or tenant mix or balance.

(D) In this paragraph, "lessee" includes any successor, assign, or mortgagee permitted under the
terms of such lease.

(2)(A) If the trustee rgjects atimeshare interest under a timeshare plan under which the debtor is
the timeshare interest seller and—

(i) if the rejection amounts to such a breach as would entitle the timeshare interest purchaser to
treat the timeshare plan as terminated under its terms, applicable nonbankruptcy law, or any
agreement made by timeshare interest purchaser, the timeshare interest purchaser under the
timeshare plan may treat the timeshare plan as terminated by such rejection; or

(i) if the term of such timeshare interest has commenced, then the timeshare interest purchaser
may retain its rights in such timeshare interest for the balance of such term and for any term of
renewal or extension of such timeshare interest to the extent that such rights are enforceable under
applicable nonbankruptcy law.

(B) If the timeshare interest purchaser retainsits rights under subparagraph (A), such timeshare
interest purchaser may offset against the moneys due for such timeshare interest for the balance of
the term after the date of the rejection of such timeshare interest, and the term of any renewal or
extension of such timeshare interest, the value of any damage caused by the nonperformance after
the date of such rejection, of any obligation of the debtor under such timeshare plan, but the
timeshare interest purchaser shall not have any right against the estate or the debtor on account of
any damage occurring after such date caused by such nonperformance.

(1)(2) If the trustee rejects an executory contract of the debtor for the sale of real property or for
the sale of atimeshare interest under a timeshare plan, under which the purchaser isin possession,
such purchaser may treat such contract as terminated, or, in the alternative, may remain in possession
of such real property or timeshare interest.

(2) If such purchaser remains in possession—

(A) such purchaser shall continue to make all payments due under such contract, but may, offset
against such payments any damages occurring after the date of the rejection of such contract
caused by the nonperformance of any obligation of the debtor after such date, but such purchaser
does not have any rights against the estate on account of any damages arising after such date from
such rejection, other than such offset; and

(B) the trustee shall deliver title to such purchaser in accordance with the provisions of such
contract, but isrelieved of all other obligations to perform under such contract.

() A purchaser that treats an executory contract as terminated under subsection (i) of this section,
or a party whose executory contract to purchase real property from the debtor is rejected and under
which such party is not in possession, has alien on the interest of the debtor in such property for the
recovery of any portion of the purchase price that such purchaser or party has paid.



(K) Assignment by the trustee to an entity of a contract or lease assumed under this section relieves
the trustee and the estate from any liability for any breach of such contract or lease occurring after
such assignment.

(1) If an unexpired lease under which the debtor is the lessee is assigned pursuant to this section,
the lessor of the property may require adeposit or other security for the performance of the debtor's
obligations under the lease substantially the same as would have been required by the landlord upon
theinitial leasing to a similar tenant.

(m) For purposes of this section 365 and sections 541(b)(2) and 362(b)(10), leases of real property
shall include any rental agreement to use real property.

(n)(2) If the trustee rejects an executory contract under which the debtor is alicensor of aright to
intellectual property, the licensee under such contract may elect—

(A) to treat such contract as terminated by such rejection if such rejection by the trustee
amounts to such a breach as would entitle the licensee to treat such contract as terminated by
virtue of its own terms, applicable nonbankruptcy law, or an agreement made by the licensee with
another entity; or

(B) to retain its rights (including aright to enforce any exclusivity provision of such contract,
but excluding any other right under applicable nonbankruptcy law to specific performance of such
contract) under such contract and under any agreement supplementary to such contract, to such
intellectual property (including any embodiment of such intellectual property to the extent
protected by applicable nonbankruptcy law), as such rights existed immediately before the case
commenced, for—

(1) the duration of such contract; and
(i) any period for which such contract may be extended by the licensee as of right under
applicable nonbankruptcy law.

(2) If the licensee electsto retain its rights, as described in paragraph (1)(B) of this subsection,
under such contract—

(A) the trustee shall alow the licensee to exercise such rights,

(B) the licensee shall make al royalty payments due under such contract for the duration of
such contract and for any period described in paragraph (1)(B) of this subsection for which the
licensee extends such contract; and

(C) the licensee shall be deemed to waive—

(i) any right of setoff it may have with respect to such contract under thistitle or applicable
nonbankruptcy law; and

(i) any claim allowable under section 503(b) of thistitle arising from the performance of
such contract.

(3) If the licensee electsto retain its rights, as described in paragraph (1)(B) of this subsection,
then on the written request of the licensee the trustee shall—

(A) to the extent provided in such contract, or any agreement supplementary to such contract,
provide to the licensee any intellectual property (including such embodiment) held by the trustee;
and

(B) not interfere with the rights of the licensee as provided in such contract, or any agreement
supplementary to such contract, to such intellectual property (including such embodiment)
including any right to obtain such intellectual property (or such embodiment) from another entity.

(4) Unless and until the trustee rejects such contract, on the written request of the licensee the
trustee shall—
(A) to the extent provided in such contract or any agreement supplementary to such contract—
(i) perform such contract; or
(i) provide to the licensee such intellectual property (including any embodiment of such
intellectual property to the extent protected by applicable nonbankruptcy law) held by the
trustee; and



(B) not interfere with the rights of the licensee as provided in such contract, or any agreement
supplementary to such contract, to such intellectual property (including such embodiment),
including any right to obtain such intellectual property (or such embodiment) from another entity.

(o) In a case under chapter 11 of thistitle, the trustee shall be deemed to have assumed (consistent
with the debtor's other obligations under section 507), and shall immediately cure any deficit under,
any commitment by the debtor to a Federal depository institutions regulatory agency (or predecessor
to such agency) to maintain the capital of an insured depository institution, and any claim for a
subsequent breach of the obligations thereunder shall be entitled to priority under section 507. This
subsection shall not extend any commitment that would otherwise be terminated by any act of such
an agency.

(p)(1) If alease of personal property is rejected or not timely assumed by the trustee under
subsection (d), the leased property is no longer property of the estate and the stay under section
362(a) is automatically terminated.

(2)(A) If the debtor in a case under chapter 7 is an individual, the debtor may notify the creditor in
writing that the debtor desires to assume the lease. Upon being so notified, the creditor may, at its
option, notify the debtor that it iswilling to have the lease assumed by the debtor and may condition
such assumption on cure of any outstanding default on terms set by the contract.

(B) If, not later than 30 days after notice is provided under subparagraph (A), the debtor notifies
the lessor in writing that the lease is assumed, the liability under the lease will be assumed by the
debtor and not by the estate.

(C) The stay under section 362 and the injunction under section 524(a)(2) shall not be violated by
notification of the debtor and negotiation of cure under this subsection.

(3) In acase under chapter 11 in which the debtor is an individual and in a case under chapter 13,
if the debtor isthe lessee with respect to personal property and the lease is not assumed in the plan
confirmed by the court, the lease is deemed rejected as of the conclusion of the hearing on
confirmation. If the lease is rejected, the stay under section 362 and any stay under section 1301 is
automatically terminated with respect to the property subject to the lease.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2574; Pub. L. 98-353, title 111, 88362, 402-404, July 10,
1984, 98 Stat. 361, 367; Pub. L. 99-554, title 11, 88257(j), (m), 283(€), Oct. 27, 1986, 100 Stat. 3115,
3117; Pub. L. 100-506, §1(b), Oct. 18, 1988, 102 Stat. 2538; Pub. L. 101-647, title XXV, §2522(c),
Nov. 29, 1990, 104 Stat. 4866; Pub. L. 102-365, §19(b)—(€), Sept. 3, 1992, 106 Stat. 982-984; Pub.
L. 103-394, title 11, §§205(a), 219(a), (b), title v, §501(d)(10), Oct. 22, 1994, 108 Stat. 4122, 4128,
4145; Pub. L. 103-429, §1, Oct. 31, 1994, 108 Stat. 4377; Pub. L. 109-8, title I11, §8309(b), 328(a),
title 1V, §404, Apr. 20, 2005, 119 Stat. 82, 100, 104; Pub. L. 116-260, div. FF, title X, §1001(f)(1),
(2)(A), Dec. 27, 2020, 134 Stat. 3219.)

AMENDMENT OF SUBSECTION (D)

Pub. L. 116-260, div. FF, title X, 81001(f)(2)(A), Dec. 27, 2020, 134 Sat. 3219, provided that,
effective on the date that is 2 years after Dec. 27, 2020, subsection (d) of this section is amended:

(2) in paragraph (3)—

(A) by striking " (A)" after "(3)";

(B) by striking ", except as provided in subparagraph (B)" after "such 60-day period”; and

(C) by striking subparagraphs (B) and (C); and

(2) in paragraph (4), by striking "210" each place it appears and inserting "120".

See 2020 Amendment notes below.

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 365(b)(3) represents a compromise between H.R. 8200 as passed by the House and the Senate
amendment. The provision adopts standards contained in section 365(b)(5) of the Senate amendment to define
adequate assurance of future performance of alease of real property in a shopping center.



Section 365(b)(4) of the House amendment indicates that after default the trustee may not require alessor to
supply services or materials without assumption unless the lessor is compensated as provided in the lease.

Section 365(c)(2) and (3) likewise represent a compromise between H.R. 8200 as passed by the House and
the Senate amendment. Section 365(c)(2) is derived from section 365(b)(4) of the Senate amendment but does
not apply to a contract to deliver equipment as provided in the Senate amendment. As contained in the House
amendment, the provision prohibits a trustee or debtor in possession from assuming or assigning an executory
contract of the debtor to make aloan, or extend other debt financing or financial accommodations, to or for
the benefit of the debtor, or the issuance of a security of the debtor.

Section 365(¢) is arefinement of comparable provisions contained in the House bill and Senate amendment.
Sections 365(e)(1) and (2)(A) restate section 365(e) of H.R. 8200 as passed by the House. Sections
365(e)(2)(B) expands the section to permit termination of an executory contract or unexpired lease of the
debtor if such contract is a contract to make aloan, or extend other debt financing or financial
accommodations, to or for the benefit of the debtor, or for the issuance of a security of the debtor.

Characterization of contracts to make aloan, or extend other debt financing or financial accommodations, is
limited to the extension of cash or aline of credit and is not intended to embrace ordinary leases or contracts
to provide goods or services with payments to be made over time.

Section 365(f) is derived from H.R. 8200 as passed by the House. Deletion of language in section 365(f)(3)
of the Senate amendment is done as a matter of style. Restrictions with respect to assignment of an executory
contract or unexpired lease are superfluous since the debtor may assign an executory contract or unexpired
lease of the debtor only if such contract isfirst assumed under section 364(f)(2)(A) of the House amendment.

Section 363(h) of the House amendment represents a modification of section 365(h) of the Senate
amendment. The House amendment makes clear that in the case of a bankrupt lessor, alessee may remainin
possession for the balance of the term of alease and any renewal or extension of the term only to the extent
that such renewal or extension may be obtained by the lessee without the permission of the landlord or some
third party under applicable non-bankruptcy law.

SENATE REPORT NO. 95-989

Subsection (&) of this section authorizes the trustee, subject to the court's approval, to assume or reject an
executory contract or unexpired lease. Though there is no precise definition of what contracts are executory, it
generally includes contracts on which performance remains due to some extent on both sides. A note is not
usually an executory contract if the only performance that remains is repayment. Performance on one side of
the contract would have been completed and the contract is no longer executory.

Because of the volatile nature of the commodities markets and the specia provisions governing commodity
broker liquidations in subchapter IV of chapter 7, the provisions governing distribution in section 765(a) will
govern if any conflict between those provisions and the provisions of this section arise.

Subsections (b), (c), and (d) provide limitations on the trustee's powers. Subsection (b) requires the trustee
to cure any default in the contract or lease and to provide adequate assurance of future performance if there
has been a default, before he may assume. This provision does not apply to defaults under ipso facto or
bankruptcy clauses, which is a significant departure from present law.

Subsection (b)(3) permits termination of leases entered into prior to the effective date of thistitlein
liquidation cases if certain other conditions are met.

Subsection (b)(4) [enacted as (¢)(2)] prohibits the trustee's assumption of an executory contract requiring
the other party to make aloan or deliver equipment to or to issue a security of the debtor. The purpose of this
subsection isto make it clear that a party to a transaction which is based upon the financial strength of a
debtor should not be required to extend new credit to the debtor whether in the form of loans, lease financing,
or the purchase or discount of notes.

Subsection (b)(5) provides that in |ease situations common to shopping centers, protections must be
provided for the lessor if the trustee assumes the lease, including protection against decline in percentage
rents, breach of agreements with other tenants, and preservation of the tenant mix. Protection for tenant mix
will not be required in the office building situation.

Subsection (c) prohibits the trustee from assuming or assigning a contract or lease if applicable
nonbankruptcy law excuses the other party from performance to someone other than the debtor, unless the
other party consents. This prohibition applies only in the situation in which applicable law excuses the other
party from performance independent of any restrictive language in the contract or lease itself.

Subsection (d) places time limits on assumption and rejection. In aliquidation case, the trustee must assume
within 60 days (or within an additional 60 days, if the court, for cause, extends the time). If not assumed, the
contract or lease is deemed rejected. In arehabilitation case, the time limit is not fixed in the bill. However, if
the other party to the contract or lease requests the court to fix atime, the court may specify atime within



which the trustee must act. This provision will prevent parties in contractual or lease relationships with the
debtor from being left in doubt concerning their status vis-a-vis the estate.

Subsection (e) invalidates ipso facto or bankruptcy clauses. These clauses, protected under present law,
automatically terminate the contract or lease, or permit the other contracting party to terminate the contract or
lease, in the event of bankruptcy. This frequently hampers rehabilitation efforts. If the trustee may assume or
assign the contract under the limitations imposed by the remainder of the section, the contract or lease may be
utilized to assist in the debtor's rehabilitation or liquidation.

The unenforcibility [sic] of ipso facto or bankruptcy clauses proposed under this section will require the
courts to be sensitive to the rights of the nondebtor party to executory contracts and unexpired leases. If the
trustee is to assume a contract or lease, the court will have to insure that the trustee's performance under the
contract or lease gives the other contracting party the full benefit of his bargain.

This subsection does not limit the application of an ipso facto or bankruptcy clause if a new insolvency or
receivership occurs after the bankruptcy caseis closed. That is, the clause is not invalidated in toto, but merely
made inapplicable during the case for the purposes of disposition of the executory contract or unexpired lease.

Subsection (f) partialy invalidates restrictions on assignment of contracts or |eases by the trustee to a third
party. The subsection imposes two restrictions on the trustee: he must first assume the contract or lease,
subject to al the restrictions on assumption found in the section, and adequate assurance of future
performance must be provided to the other contracting party. Paragraph (3) of the subsection invalidates
contractual provisions that permit termination or maodification in the event of an assignment, as contrary to the
policy of this subsection.

Subsection (g) defines the time as of which arejection of an executory contract or unexpired lease
constitutes a breach of the contract or lease. Generally, the breach is as of the date immediately preceding the
date of the petition. The purposeisto treat rejection claims as prepetition claims. The remainder of the
subsection specifies different times for cases that are converted from one chapter to another. The provisions of
this subsection are not a substantive authorization to breach or reject an assumed contract. Rather, they
prescribe the rules for the allowance of claimsin case an assumed contract is breached, or if a case under
chapter 11 in which a contract has been assumed is converted to a case under chapter 7 in which the contract
isrejected.

Subsection (h) protects real property lessees of the debtor if the trustee rejects an unexpired lease under
which the debtor is the lessor (or sublessor). The subsection permits the lessee to remain in possession of the
leased property or to treat the lease as terminated by the rejection. The balance of the term of the lease referred
to in paragraph (1) will include any renewal terms that are enforceable by the tenant, but not renewal terms if
the landlord had an option to terminate. Thus, the tenant will not be deprived of his estate for the term for
which he bargained. If the lessee remains in possession, he may offset the rent reserved under the |ease against
damages caused by the rejection, but does not have any affirmative rights against the estate for any damages
after the rejection that result from the rejection.

Subsection (i) gives a purchaser of real property under aland installment sales contract similar protection.
The purchaser, if the contract is rejected, may remain in possession or may treat the contract as terminated. If
the purchaser remainsin possession, he isrequired to continue to make the payments due, but may offset
damages that occur after rejection. The trusteeis required to deliver title, but isrelieved of all other
obligations to perform.

A purchaser that treats the contract as terminated is granted a lien on the property to the extent of the
purchase price paid. A party with a contract to purchase land from the debtor has alien on the property to
secure the price already paid, if the contract is rejected and the purchaser is not yet in possession.

Subsection (K) relieves the trustee and the estate of liability for a breach of an assigned contract or lease that
occurs after the assignment.

HOUSE REPORT NO. 95-595

Subsection (c) prohibits the trustee from assuming or assigning a contract or lease if applicable
nonbankruptcy law excuses the other party from performance to someone other than the debtor, unless the
other party consents. This prohibition applies only in the situation in which applicable law excuses the other
party from performance independent of any restrictive language in the contract or lease itself. The purpose of
this subsection, at least in part, isto prevent the trustee from requiring new advances of money or other
property. The section permits the trustee to continue to use and pay for property aready advanced, but is not
designed to permit the trustee to demand new loans or additional transfers of property under lease
commitments.

Thus, under this provision, contracts such as loan commitments and letters of credit are nonassignable, and
may not be assumed by the trustee.



Subsection (e) invalidates ipso facto or bankruptcy clauses. These clauses, protected under present law,
automatically terminate the contract or lease, or permit the other contracting party to terminate the contract or
lease, in the event of bankruptcy. This frequently hampers rehabilitation efforts. If the trustee may assume or
assign the contract under the limitations imposed by the remainder of the section, then the contract or lease
may be utilized to assist in the debtor's rehabilitation or liquidation.

The unenforceability of ipso facto or bankruptcy clauses proposed under this section will require the courts
to be sensitive to the rights of the nondebtor party to executory contracts and unexpired leases. If the trusteeis
to assume a contract or lease, the courts will have to insure that the trustee's performance under the contract or
lease gives the other contracting party the full benefit of his bargain. An example of the complexity that may
arise in these situations and the need for a determination of all aspects of a particular executory contract or
unexpired lease is the shopping center |ease under which the debtor is atenant in a shopping center.

A shopping center is often a carefully planned enterprise, and though it consists of numerous individual
tenants, the center is planned as a single unit, often subject to a master lease or financing agreement. Under
these agreements, the tenant mix in a shopping center may be as important to the lessor as the actual promised
rental payments, because certain mixes will attract higher patronage of the stores in the center, and thus a
higher rental for the landlord from those stores that are subject to a percentage of gross receipts rental
agreement. Thus, in order to assure alandlord of his bargained for exchange, the court would have to consider
such factors as the nature of the business to be conducted by the trustee or his assignee, whether that business
complies with the requirements of any master agreement, whether the kind of business proposed will generate
gross sales in an amount such that the percentage rent specified in the lease is substantially the same as what
would have been provided by the debtor, and whether the business proposed to be conducted would result in a
breach of other clausesin master agreements relating, for example, to tenant mix and location.

This subsection does not limit the application of an ipso facto or bankruptcy clause to a new insolvency or
receivership after the bankruptcy caseisclosed. That is, the clause is not invalidated in toto, but merely made
inapplicable during the case for the purpose of disposition of the executory contract or unexpired lease.

EDITORIAL NOTES

AMENDMENTS
2020—Subsec. (d)(3). Pub. L. 116260, 81001(f)(2)(A)(i), struck out subpar. (A) designation before "The

trustee”, ", except as provided in subparagraph (B)" after "such 60-day period" and subpars. (B) and (C). Prior
to amendment, subpars. (B) and (C) related to extension of time for performance in case under subchapter V
of chapter 11 where there was financial hardship due, directly or indirectly, to the coronavirus disease 2019
(COVID-19) pandemic and treatment of obligation as certain administrative expense, respectively.

Pub. L. 116-260, 81001(f)(1)(A), designated existing provisions as subpar. (A), inserted ", except as
provided in subparagraph (B)" after "such 60-day period" and added subpars. (B) and (C).

Subsec. (d)(4). Pub. L. 116-260, 81001(f)(2)(A)(ii), substituted "120" for "210" in two places.

Pub. L. 116-260, §1001(f)(1)(B), substituted "210" for "120" in two places.

2005—Subsec. (b)(1)(A). Pub. L. 109-8, 8328(a)(1)(A), inserted before semicolon at end "other than a
default that is a breach of a provision relating to the satisfaction of any provision (other than a penalty rate or
penalty provision) relating to a default arising from any failure to perform nonmonetary obligations under an
unexpired lease of real property, if it isimpossible for the trustee to cure such default by performing
nonmonetary acts at and after the time of assumption, except that if such default arises from afailureto
operate in accordance with anonresidential real property lease, then such default shall be cured by
performance at and after the time of assumption in accordance with such lease, and pecuniary losses resulting
from such default shall be compensated in accordance with the provisions of this paragraph”.

Subsec. (b)(2)(D). Pub. L. 109-8, 8328(a)(1)(B), substituted "penalty rate or penalty provision" for "penalty
rate or provision"”.

Subsec. (c)(4). Pub. L. 109-8, 8328(a)(2), struck out par. (4) which read as follows: "such leaseis of
nonresidential real property under which the debtor is the lessee of an aircraft terminal or aircraft gate at an
airport at which the debtor is the lessee under one or more additional nonresidential leases of an aircraft
terminal or aircraft gate and the trustee, in connection with such assumption or assignment, does not assume
all such leases or does not assume and assign al of such leases to the same person, except that the trustee may
assume or assign less than all of such leases with the airport operator's written consent.”

Subsec. (d)(4). Pub. L. 109-8, 8404(a), amended par. (4) generally. Prior to amendment, par. (4) read as
follows: "Notwithstanding paragraphs (1) and (2), in a case under any chapter of thistitle, if the trustee does
not assume or reject an unexpired lease of nonresidential real property under which the debtor is the lessee
within 60 days after the date of the order for relief, or within such additional time as the court, for cause,



within such 60-day period, fixes, then such lease is deemed rejected, and the trustee shall immediately
surrender such nonresidential real property to the lessor."

Subsec. (d)(5) to (10). Pub. L. 109-8, §328(a)(3), redesignated par. (10) as (5) and struck out former pars.
(5) to (9) which related to rejection of leases under which the debtor is an affected air carrier that is the lessee
of an aircraft terminal or aircraft gate.

Subsec. (f)(1). Pub. L. 109-8, 8404(b), substituted "provided in subsections (b) and" for "provided in
subsection”.

Pub. L. 109-8, 8328(a)(4), struck out "; except that the trustee may not assign an unexpired lease of
nonresidential real property under which the debtor is an affected air carrier that is the lessee of an aircraft
terminal or aircraft gate if there has occurred a termination event" before period at end.

Subsec. (p). Pub. L. 109-8, §309(b), added subsec. (p).

1994—Subsec. (b)(2)(D). Pub. L. 103-394, §219(a), added subpar. (D).

Subsec. (d)(6)(C). Pub. L. 103-429, 81(1), substituted "section 40102(a) of title 49" for "section 101 of the
Federal Aviation Act of 1958 (49 App. U.S.C. 1301)".

Pub. L. 103—-394, §501(d)(10)(A), which directed the substitution of "section 40102 of title 49" for "the
Federal Aviation Act of 1958 (49 U.S.C. 1301)", could not be executed because the phrase "(49 U.S.C. 1301)"
did not appear in text.

Subsec. (d)(10). Pub. L. 103-394, §219(b), added par. (10).

Subsec. (g)(2)(A), (B). Pub. L. 103-394, §501(d)(10)(B), substituted "1208, or 1307" for "1307, or 1208".

Subsec. (h). Pub. L. 103-394, §205(a), amended subsec. (h) generally. Prior to amendment, subsec. (h) read
asfollows:

"(h)(1) If the trustee rejects an unexpired lease of real property of the debtor under which the debtor isthe
lessor, or atimeshare interest under atimeshare plan under which the debtor is the timeshare interest seller,
the lessee or timeshare interest purchaser under such lease or timeshare plan may treat such lease or timeshare
plan as terminated by such rejection, where the disaffirmance by the trustee amounts to such a breach as
would entitle the lessee or timeshare interest purchaser to treat such lease or timeshare plan as terminated by
virtue of its own terms, applicable nonbankruptcy law, or other agreements the lessee or timeshare interest
purchaser has made with other parties; or, in the alternative, the lessee or timeshare interest purchaser may
remain in possession of the leasehold or timeshare interest under any lease or timeshare plan the term of which
has commenced for the balance of such term and for any renewal or extension of such term that is enforceable
by such lessee or timeshare interest purchaser under applicable nonbankruptcy law.

"(2) If such lessee or timeshare interest purchaser remainsin possession as provided in paragraph (1) of this
subsection, such lessee or timeshare interest purchaser may offset against the rent reserved under such lease or
moneys due for such timeshare interest for the balance of the term after the date of the rejection of such lease
or timeshare interest, and any such renewal or extension thereof, any damages occurring after such date
caused by the nonperformance of any obligation of the debtor under such lease or timeshare plan after such
date, but such lessee or timeshare interest purchaser does not have any rights against the estate on account of
any damages arising after such date from such rejection, other than such offset.”

Subsec. (n)(1)(B). Pub. L. 103-394, §501(d)(10)(C), substituted "aright to" for "aright to to".

Subsec. (0). Pub. L. 103-394, 8501(d)(10)(D), substituted "a Federal depository institutions regulatory
agency (or predecessor to such agency)" for "the Federal Deposit Insurance Corporation, the Resolution Trust
Corporation, the Director of the Office of Thrift Supervision, the Comptroller of the Currency, or the Board of
Governors of the Federal Reserve System, or its predecessors or successors,”.

Subsec. (p). Pub. L. 103-429, 81(2), which directed the amendment of subsec. (p) by substituting "section
40102(a) of title 49" for "section 101(3) of the Federal Aviation Act of 1958", could not be executed because
subsec. (p) was repealed by Pub. L. 103-394, §501(d)(10)(E). See below.

Pub. L. 103-394, 8501(d)(10)(E), struck out subsec. (p), which read as follows:. "In this section, 'affected air
carrier' means an air carrier, as defined in section 101(3) of the Federal Aviation Act of 1958, that holds 65
percent or more in number of the aircraft gates at an airport—

"(1) whichisaLarge Air Traffic Hub as defined by the Federal Aviation Administration in Report

FAA-AP 92-1, February 1992; and

"(2) al of whose remaining aircraft gates are leased or under contract on the date of enactment of this
subsection."”

1992—Subsec. (c)(4). Pub. L. 102—-365, 819(c), added par. (4).

Subsec. (d)(5) to (9). Pub. L. 102-365, 819(b), added pars. (5) to (9).

Subsec. (f)(1). Pub. L. 102-365, §19(d), substituted for period at end "; except that the trustee may not
assign an unexpired lease of nonresidential real property under which the debtor is an affected air carrier that
isthe lessee of an aircraft terminal or aircraft gate if there has occurred atermination event.”



Subsec. (p). Pub. L. 102-365, 819(e), added subsec. (p).

1990—Subsec. (0). Pub. L. 101-647 added subsec. (0).

1988—Subsec. (n). Pub. L. 100-506 added subsec. (n).

1986—Subsec. (c)(1)(A). Pub. L. 99-554, §283(e)(1), struck out "or an assignee of such contract or lease”
after "debtor in possession".

Subsec. (¢)(3). Pub. L. 99-554, §283(€)(2), inserted "is" after "lease" and "and" after "property".

Subsecs. (d)(2), (g)(1). Pub. L. 99-554, 8257(j), (m)(1), inserted reference to chapter 12.

Subsec. (g)(2). Pub. L. 99-554, 8257(m)(2), inserted references to chapter 12 and section 1208 of thistitle.

Subsec. (h)(1). Pub. L. 99-554, §283(e)(2), inserted "or timeshare plan" after "to treat such lease”.

Subsec. (m). Pub. L. 99-554, §283(e)(3), substituted "362(b)(10)" for "362(b)(9)".

1984—Subsec. (a). Pub. L. 98-353, §362(a), amended subsec. (a) generally, making minor changes.

Subsec. (b). Pub. L. 98-353, §362(a), anended subsec. (b) generally, inserting in par. (3) referenceto par.
(2)(B) of subsec. (f) of this section, in par. (3)(A) inserting provisions relating to financial condition and
operating performance in the case of an assignment, and in par. (3)(C) substituting "that assumption or
assignment of such leaseis subject to al the provisions thereof, including (but not limited to) provisions such
asaradius, location, use, or exclusivity provision, and will not breach any such provision contained in any
other lease, financing agreement, or master agreement relating to such shopping center" for "that assumption
or assignment of such lease will not breach substantially any provision, such as aradius, location, use, or
exclusivity provision, in any other lease, financing agreement, or master agreement relating to such shopping
center".

Subsec. (¢). Pub. L. 98-353, 8362(a), amended subsec. (c) generally, substituting in par. (1)(A) "applicable
law excuses a party, other than the debtor, to such contract or lease from accepting performance from or
rendering performance to an entity other than the debtor or the debtor in possession or an assignee of such
contract or lease, whether or not such contract or lease prohibits or restricts assignment of rights or delegation
of duties” for "applicable law excuses a party, other than the debtor, to such contract or lease from accepting
performance from or rendering performance to the trustee or an assignee of such contract or lease, whether or
not such contract or lease prohibits or restricts assignment of rights or delegation of duties* and adding par.
(3).
Subsec. (d). Pub. L. 98-353, §362(a), amended subsec. (d) generally, inserting in par. (1) reference to
residential real property or personal property of the debtor, inserting in par. (2) referenceto residential real
property or personal property of the debtor, and adding pars. (3) and (4).

Subsec. (h)(1). Pub. L. 98-353, 8402, amended par. (1) generally. Prior to amendment, par. (1) read as
follows: "If the trustee rejects an unexpired lease of real property of the debtor under which the debtor isthe
lessor, the lessee under such lease may treat the lease as terminated by such rejection, or, in the alternative,
may remain in possession for the balance of the term of such lease and any renewal or extension of such term
that is enforceable by such lessee under applicable nonbankruptcy law."

Subsec. (h)(2). Pub. L. 98-353, 8403, amended par. (2) generally. Prior to amendment, par. (2) read as
follows: "If such lessee remains in possession, such lessee may offset against the rent reserved under such
lease for the balance of the term after the date of the rgjection of such lease, and any such renewal or
extension, any damages occurring after such date caused by the nonperformance of any obligation of the
debtor after such date, but such lessee does not have any rights against the estate on account of any damages
arising after such date from such rejection, other than such offset.”

Subsec. (i)(1). Pub. L. 98-353, 8404, amended par. (1) generally, inserting provisions relating to timeshare
interests under timeshare plans.

Subsecs. (1), (m). Pub. L. 98-353, 8362(b), added subsecs. (1) and (m).

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2020 AMENDMENT

Pub. L. 116-260, div. FF, title X, 81001(f)(2)(A), Dec. 27, 2020, 134 Stat. 3219, provided that the
amendment made by section 1001(f)(2)(A) is effective on the date that is 2 years after Dec. 27, 2020.

Pub. L. 116-260, div. FF, title X, 81001(f)(2)(B), Dec. 27, 2020, 134 Stat. 3219, provided that:
"Notwithstanding the amendments made by subparagraph (A) [amending this section], the amendments made
by paragraph (1) [amending this section] shall apply in any case commenced under subchapter V of chapter 11
of title 11, United States Code, before the date that is 2 years after the date of enactment of this Act [Dec. 27.
2020]."

EFFECTIVE DATE OF 2005 AMENDMENT



Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT
Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1992 AMENDMENT

Pub. L. 102-365, 819(f), Sept. 2, 1992, 106 Stat. 984, provided that: "The amendments made by this section
[amending this section] shall bein effect for the 12-month period that begins on the date of enactment of this
Act [Sept. 3, 1992] and shall apply in all proceedings involving an affected air carrier (as defined in section
365(p) of title 11, United States Code, as amended by this section) that are pending during such 12-month
period. Not later than 9 months after the date of enactment, the Administrator of the Federal Aviation
Administration shall report to the Committee on Commerce, Science, and Transportation and Committee on
the Judiciary of the Senate and the Committee on the Judiciary and Committee on Public Works and
Transportation of the House of Representatives on whether this section shall apply to proceedings that are
commenced after such 12-month period."

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-506 effective Oct. 18, 1988, but not applicable to any case commenced under
thistitle before such date, see section 2 of Pub. L. 100-506, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by section 257 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to
cases commenced under thistitle before that date, see section 302(a), (¢)(1) of Pub. L. 99-554, set out as a
note under section 581 of Title 28, Judiciary and Judicial Procedure.
Amendment by section 283 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, see section 302(a) of
Pub. L. 99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

AIRPORT LEASES

Pub. L. 102-365, §19(a), Sept. 2, 1992, 106 Stat. 982, provided that: "Congress finds that—

"(1) there are major airports served by an air carrier that has leased a substantial majority of the
airport's gates;

"(2) the commerce in the region served by such amajor airport can be disrupted if the air carrier that
leases most of its gates enters bankruptcy and either discontinues or materially reduces service; and

"(3) it isimportant that such airports be empowered to continue service in the event of such a
disruption.”

8366. Utility service

(a) Except as provided in subsections (b) and (c) of this section, a utility may not alter, refuse, or
discontinue service to, or discriminate againgt, the trustee or the debtor solely on the basis of the
commencement of a case under thistitle or that a debt owed by the debtor to such utility for service
rendered before the order for relief was not paid when due.

(b) Such utility may alter, refuse, or discontinue service if neither the trustee nor the debtor, within
20 days after the date of the order for relief, furnishes adequate assurance of payment, in the form of
adeposit or other security, for service after such date. On request of a party in interest and after
notice and a hearing, the court may order reasonable modification of the amount of the deposit or
other security necessary to provide adequate assurance of payment.

(©)(2)(A) For purposes of this subsection, the term "assurance of payment” means—

(i) a cash deposit;



(i) aletter of credit;

(iii) a certificate of deposit;

(iv) asurety bond;

(v) aprepayment of utility consumption; or

(vi) another form of security that is mutually agreed on between the utility and the debtor or the
trustee.

(B) For purposes of this subsection an administrative expense priority shall not constitute an
assurance of payment.

(2) Subject to paragraphs (3) and (4), with respect to a case filed under chapter 11, a utility
referred to in subsection (a) may alter, refuse, or discontinue utility service, if during the 30-day
period beginning on the date of the filing of the petition, the utility does not receive from the debtor
or the trustee adequate assurance of payment for utility service that is satisfactory to the utility.

(3)(A) On request of aparty in interest and after notice and a hearing, the court may order
modification of the amount of an assurance of payment under paragraph (2).

(B) In making a determination under this paragraph whether an assurance of payment is adequate,
the court may not consider—

(i) the absence of security before the date of the filing of the petition;

(i) the payment by the debtor of charges for utility service in atimely manner before the date of
the filing of the petition; or

(iii) the availability of an administrative expense priority.

(4) Notwithstanding any other provision of law, with respect to a case subject to this subsection, a
utility may recover or set off against a security deposit provided to the utility by the debtor before the
date of the filing of the petition without notice or order of the court.

(d) Notwithstanding any other provision of this section, a utility may not alter, refuse, or
discontinue service to a debtor who does not furnish adequate assurance of payment under this
section if the debtor—

(1) isan individual;

(2) makes a payment to the utility for any debt owed to the utility for service provided during
the 20-day period beginning on the date of the order for relief; and

(3) after the date on which the 20-day period beginning on the date of the order for relief ends,

makes a payment to the utility for services provided during the pendency of case when such a

payment becomes due.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2578; Pub. L. 98-353, title 111, 8443, July 10, 1984, 98 Stat.
373; Pub. L. 109-8, title 1V, 8417, Apr. 20, 2005, 119 Stat. 108; Pub. L. 116260, div. FF, title X,
§1001(h), Dec. 27, 2020, 134 Stat. 3221.)

AMENDMENT OF SUBSECTION (D)

Pub. L. 116-260, div. FF, title X, §1001(h)(2), Dec. 27, 2020, 134 Stat. 3221, provided that,
effective on the date that is 1 year after Dec. 27, 2020, this section is amended by striking subsection
(d). See 2020 Amendment note bel ow.

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS
Section 366 of the House amendment represents a compromise between comparable provisions contained in
H.R. 8200 as passed by the House and the Senate amendment. Subsection (a) is modified so that the
applicable date is the date of the order for relief rather than the date of the filing of the petition. Subsection (b)
contains asimilar change but is otherwise derived from section 366(b) of the Senate amendment, with the
exception that atime period for continued service of 20 days rather than 10 days is adopted.

SENATE REPORT NO. 95-989

This section gives debtors protection from a cut-off of service by a utility because of the filing of a
bankruptcy case. This section isintended to cover utilities that have some special position with respect to the



debtor, such as an electric company, gas supplier, or telephone company that is a monopoly in the area so that
the debtor cannot easily obtain comparable service from another utility. The utility may not alter, refuse, or
discontinue service because of the nonpayment of abill that would be discharged in the bankruptcy case.
Subsection (b) protects the utility company by requiring the trustee or the debtor to provide, within ten days,
adequate assurance of payment for service provided after the date of the petition.

EDITORIAL NOTES

AMENDMENTS
2020—Subsec. (d). Pub. L. 116-260, §1001(h)(2), struck out subsec. (d) which read as follows:
"Notwithstanding any other provision of this section, a utility may not alter, refuse, or discontinue serviceto a
debtor who does not furnish adequate assurance of payment under this section if the debtor—
"(1) isanindividual;
"(2) makes a payment to the utility for any debt owed to the utility for service provided during the
20-day period beginning on the date of the order for relief; and
"(3) after the date on which the 20-day period beginning on the date of the order for relief ends, makes
apayment to the utility for services provided during the pendency of case when such a payment becomes
due."
Pub. L. 116-260, §1001(h)(1), added subsec. (d).
2005—Subsec. (a). Pub. L. 109-8, 8417(1), substituted "subsections (b) and (c)" for "subsection (b)".
Subsec. (€). Pub. L. 109-8, 8§417(2), added subsec. (c).
1984—Subsec. (a). Pub. L. 98-353 inserted "of the commencement of a case under thistitle or" after
"basis’.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2020 AMENDMENT

Pub. L. 116-260, div. FF, title X, §1001(h)(2), Dec. 27, 2020, 134 Stat. 3221, provided that the amendment
made by section 1001(h)(2) is effective on the date that is 1 year after Dec. 27, 2020.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

CHAPTER 5—CREDITORS, THE DEBTOR, AND THE ESTATE
SUBCHAPTER I—CREDITORS AND CLAIMS

Sec.

501. Filing of proofs of claims or interests.
502. Allowance of claims or interests.

503. Allowance of administrative expenses.
504. Sharing of compensation.

505. Determination of tax liability.

506. Determination of secured status.

507. Priorities.

508. Effect of distribution other than under thistitle.
500. Claims of codebtors.

510. Subordination.

511. Rate of interest on tax claims.



SUBCHAPTER II—DEBTOR'S DUTIES AND BENEFITS

521. Debtor's duties.

522. Exemptions.

523. Exceptions to discharge.

524. Effect of discharge.

525. Protection against discriminatory treatment.

526. Restrictions on debt relief agencies.

527. Disclosures.

528. Requirements for debt relief agencies.

SUBCHAPTER III—THE ESTATE

541. Property of the estate.

542. Turnover of property to the estate.

543. Turnover of property by a custodian.

544, Trustee as lien creditor and as successor to certain creditors and purchasers.

545. Statutory liens.

546. Limitations on avoiding powers.

547. Preferences.

548. Fraudulent transfers and obligations.

549. Postpetition transactions.

550. Liability of transferee of avoided transfer.

551. Automatic preservation of avoided transfer.

552. Postpetition effect of security interest.

553. Setoff.

554. Abandonment of property of the estate.

555. Contractual right to liquidate, terminate, or accelerate a securities contract.

556. Contractual right to liquidate, terminate, or accelerate a commodities contract or
forward contract.

557. Expedited determination of interestsin, and abandonment or other disposition of grain
assets.

558. Defenses of the estate.

550. Contractual right to liquidate, terminate, or accelerate a repurchase agreement.

560. Contractual right to liquidate, terminate, or accelerate a swap agreement.

561. Contractual right to terminate, liquidate, accelerate, or offset under a master netting
agreement and across contracts; proceedings under chapter 15.

562. Timing of damage measure in connection with swap agreements, securities contracts,
forward contracts, commodity contracts, repurchase agreements, and master netting
agreements.

EDITORIAL NOTES

AMENDMENTS

2010—Pub. L. 111-327, 82(a)(50), Dec. 22, 2010, 124 Stat. 3562, substituted "and master netting
agreements’ for "or master netting agreements” in item 562.

2005—Pub. L. 109-8, title 11, 88227(b), 228(b), 229(b), title V11, 8704(b), title IX, 88907(Kk)(2), (p)(1),
910(a)(2), Apr. 20, 2005, 119 Stat. 69, 71, 72, 126, 181, 182, 184, added items 511, 526 to 528, 561 and 562
and substituted " Contractual right to liquidate, terminate, or accelerate a securities contract” for " Contractual
right to liquidate a securities contract” in item 555, "Contractual right to liquidate, terminate, or accelerate a
commodities contract or forward contract” for "Contractual right to liquidate a commodity contract or forward
contract” in item 556, "Contractual right to liquidate, terminate, or accelerate a repurchase agreement” for
"Contractual right to liquidate a repurchase agreement” in item 559, and "Contractual right to liquidate,
terminate, or accelerate a swap agreement" for "Contractual right to terminate a swap agreement” in item 560.

1990—Pub. L. 101-311, title |, 8106(b), June 25, 1990, 104 Stat. 268, added item 560.

1986—Pub. L. 99-554, title 11, §283(q), Oct. 27, 1986, 100 Stat. 3118, amended items 557 to 559 generally,
substituting "interests in, and abandonment or other disposition of grain assets' for "in and disposition of
gran” initem 557.



1984—Pub. L. 98-353, title 111, §8352(b), 396(b), 470(b), July 10, 1984, 98 Stat. 361, 366, 380, added
items 557, 558, and 550.
1982—Pub. L. 97-222, §6(b), July 27, 1982, 96 Stat. 237, added items 555 and 556.

SUBCHAPTER | —CREDITORSAND CLAIMS

8501. Filing of proofs of claimsor interests

(a) A creditor or an indenture trustee may file a proof of claim. An equity security holder may file
aproof of interest.

(b) If acreditor does not timely file a proof of such creditor's claim, an entity that is liable to such
creditor with the debtor, or that has secured such creditor, may file a proof of such claim.

(c) If acreditor does not timely file a proof of such creditor's claim, the debtor or the trustee may
file aproof of such clam.

(d) A claim of akind specified in section 502(e)(2), 502(f), 502(g), 502(h) or 502(i) of thistitle
may be filed under subsection (a), (b), or (c) of this section the same asif such claim wereaclaim
against the debtor and had arisen before the date of the filing of the petition.

(e) A claim arising from the liability of a debtor for fuel use tax assessed consistent with the
requirements of section 31705 of title 49 may be filed by the base jurisdiction designated pursuant to
the International Fuel Tax Agreement (as defined in section 31701 of title 49) and, if so filed, shall
be allowed asasingle claim.

(H)(2) In this subsection—

(A) theterm "CARES forbearance claim" means a supplemental claim for the amount of a
Federally backed mortgage loan or a Federally backed multifamily mortgage loan that was not
received by an eligible creditor during the forbearance period of aloan granted forbearance under
section 4022 or 4023 of the CARES Act (15 U.S.C. 9056, 9057);

(B) the term "eligible creditor" means a servicer (as defined in section 6(i) of the Real Estate

Settlement Procedures Act of 1974 (12 U.S.C. 2605(i)) 1 with a claim for a Federally backed
mortgage loan or a Federally backed multifamily mortgage loan of the debtor that is provided for
by a plan under section 1322(b)(5);

(C) the term "Federally backed mortgage loan™" has the meaning given the term in section
4022(a) of the CARES Act (15 U.S.C. 9056(a)); and

(D) the term "Federally backed multifamily mortgage loan" has the meaning given the termin
section 4023(f) of the CARES Act (15 U.S.C. 9057(f)).

(2)(A) Only an €eligible creditor may file a supplemental proof of claim for a CARES forbearance
clam.

(B) If an underlying mortgage loan obligation has been modified or deferred by an agreement of
the debtor and an eligible creditor of the mortgage loan in connection with a mortgage forbearance
granted under section 4022 or 4023 of the CARES Act (15 U.S.C. 9056, 9057) in order to cure
mortgage payments forborne under the forbearance, the proof of claim filed under subparagraph (A)
shall include—

(i) the relevant terms of the modification or deferral;

(i) for amodification or deferral that isin writing, a copy of the modification or deferral; and

(i11) adescription of the payments to be deferred until the date on which the mortgage loan
matures.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2578; Pub. L. 98-353, title 111, §444, July 10, 1984, 98 Stat.
373; Pub. L. 109-8, title V1, §702, Apr. 20, 2005, 119 Stat. 125; Pub. L. 116-260, div. FF, title X,
§1001(d)(1), (3)(A), Dec. 27, 2020, 134 Stat. 3217, 3218

AMENDMENT OF SUBSECTION (F)



Pub. L. 116-260, div. FF, title X, §1001(d)(3), Dec. 27, 2020, 134 Sat. 3218, provided that,
effective on the date that is 1 year after Dec. 27, 2020, this section is amended by striking subsection
(). See 2020 Amendment note below.

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

The House amendment adopts section 501(b) of the Senate amendment leaving the Rules of Bankruptcy
Procedure free to determine where a proof of claim must be filed.

Section 501(c) expands language contained in section 501(c) of the House bill and Senate amendment to
permit the debtor to file a proof of claim if a creditor does not timely file a proof of the creditor'sclamin a
case under title 11.

The House amendment del etes section 501(e) of the Senate amendment as a matter to be |eft to the rules of
bankruptcy procedure. It is anticipated that the rules will enable governmental units, like other creditors, to
have a reasonable time to file proofs of claim in bankruptcy cases.

For purposes of section 501, a proof of "interest” includes the interest of a general or limited partner ina
partnership, the interest of a proprietor in a sole proprietorship, or the interest of acommon or preferred
stockholder in a corporation.

SENATE REPORT NO. 95-989

This section governs the means by which creditors and equity security holders present their claims or
interests to the court. Subsection (a) permits a creditor to file aproof of claim or interest. An indenture trustee
representing creditors may file aproof of claim on behalf of the creditors he represents.

This subsection is permissive only, and does not require filing of a proof of claim by any creditor. It permits
filing where some purpose would be served, such as where a claim that appears on alist filed under proposed
11 U.S.C. 924 or 1111 was incorrectly stated or listed as disputed, contingent, or unliquidated, where a
creditor with alien is undersecured and asserts a claim for the balance of the debt owed him (his unsecured
claim, as determined under proposed 11 U.S.C. 506(a)), or in aliquidation case where there will be a
distribution of assets to the holders of alowed claims. In other instances, such asin no-asset liquidation cases,
in situations where a secured creditor does not assert any claim against the estate and a determination of his
claim is not made under proposed 11 U.S.C. 506, or in situations where the claim asserted would be
subordinated and the creditor would not recover from the estate in any event, filing of a proof of claim may
simply not be necessary. The Rules of Bankruptcy Procedure and practice under the law will guide creditors
asto when filing is necessary and when it may be dispensed with. In general, however, unlessaclam islisted
in achapter 9 or chapter 11 case and allowed as aresult of thelist, aproof of claim will be a prerequisiteto
allowance for unsecured claims, including priority claims and the unsecured portion of a claim asserted by the
holder of alien.

The Rules of Bankruptcy Procedure will set the time limits, the form, and the procedure for filing, which
will determine whether claims are timely or tardily filed. The rules governing time limits for filing proofs of
claimswill continue to apply under section 405(d) of the bill. These provide a 6-month-bar date for the filing
of tax claims.

Subsection (b) permits a codebtor, surety, or guarantor to file a proof of claim on behalf of the creditor to
which heisliableif the creditor does not timely file a proof of claim.

In liquidation and individual repayment plan cases, the trustee or the debtor may file a proof of claim under
subsection (c) if the creditor does not timely file. The purpose of this subsection is mainly to protect the debtor
if the creditor's claim is nondischargeable. If the creditor does not file, there would be no distribution on the
claim, and the debtor would have a greater debt to repay after the case is closed than if the claim were paid in
part or in full in the case or under the plan.

Subsection (d) governs the filing of claims of the kind specified in subsections (f), (g), (h), (i), or (j) of
proposed 11 U.S.C. 502. The separation of this provision from the other claim-filing provisionsin this section
isintended to indicate that claims of the kind specified, which do not become fixed or do not arise until after
the commencement of the case, must be treated differently for filing purposes such as the bar date for filing
claims. The ruleswill provide for later filing of claims of these kinds.

Subsection (€) gives governmental units (including tax authorities) at least six months following the date for
the first meeting of creditorsin achapter 7 or chapter 13 case within which to file proof of claims.

EDITORIAL NOTES



AMENDMENTS

2020—Subsec. (f). Pub. L. 116260, 81001(d)(3)(A), struck out subsec. (f) which related to CARES
forbearance claims.

Pub. L. 116-260, §1001(d)(1), added subsec. (f).

2005—Subsec. (€). Pub. L. 109-8 added subsec. (€).

1984—Subsec. (d). Pub. L. 98-353 inserted "502(€)(2),".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2020 AMENDMENT

Pub. L. 116-260, div. FF, title X, §1001(d)(3), Dec. 27, 2020, 134 Stat. 3218, provided that the amendment
made by section 1001(d)(3)(A) is effective on the date that is 1 year after Dec. 27, 2020.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

CHILD SUPPORT CREDITORSOR THEIR REPRESENTATIVES; APPEARANCE BEFORE
COURT
Pub. L. 103-394, title 111, 8304(g), Oct. 22, 1994, 108 Stat. 4134, provided that: "Child support creditors or
their representatives shall be permitted to appear and intervene without charge, and without meeting any
specia local court rule requirement for attorney appearances, in any bankruptcy case or proceeding in any
bankruptcy court or district court of the United Statesif such creditors or representatives file aform in such
court that contains information detailing the child support debt, its status, and other characteristics.”

1 S in original. Probably should be followed by another closing parenthesis.

8502. Allowance of claims or interests

(a) A claim or interest, proof of which isfiled under section 501 of thistitle, is deemed allowed,
unless a party in interest, including a creditor of ageneral partner in a partnership that isadebtor in a
case under chapter 7 of thistitle, objects.

(b) Except as provided in subsections (e)(2), (f), (g), (h) and (i) of this section, if such objection to
aclaim is made, the court, after notice and a hearing, shall determine the amount of such claimin
lawful currency of the United States as of the date of the filing of the petition, and shall alow such
claim in such amount, except to the extent that—

(1) such claim is unenforceable against the debtor and property of the debtor, under any
agreement or applicable law for areason other than because such claim is contingent or
unmatured;

(2) such claim isfor unmatured interest;

(3) if such claim isfor atax assessed against property of the estate, such claim exceeds the
value of the interest of the estate in such property;

(4) if such claim isfor services of an insider or attorney of the debtor, such claim exceeds the
reasonable value of such services;

(5) such claim isfor adebt that is unmatured on the date of the filing of the petition and that is
excepted from discharge under section 523(a)(5) of thistitle;

(6) if such claim isthe claim of alessor for damages resulting from the termination of alease of
real property, such claim exceeds—

(A) the rent reserved by such lease, without acceleration, for the greater of one year, or 15



percent, not to exceed three years, of the remaining term of such lease, following the earlier
of—
(i) the date of thefiling of the petition; and
(i1) the date on which such lessor repossessed, or the lessee surrendered, the leased
property; plus

(B) any unpaid rent due under such lease, without acceleration, on the earlier of such dates;

(7) if such claim isthe claim of an employee for damages resulting from the termination of an
employment contract, such claim exceeds—
(A) the compensation provided by such contract, without acceleration, for one year following
the earlier of—
(i) the date of thefiling of the petition; or
(ii) the date on which the employer directed the employee to terminate, or such employee
terminated, performance under such contract; plus

(B) any unpaid compensation due under such contract, without acceleration, on the earlier of
such dates;

(8) such claim results from a reduction, due to late payment, in the amount of an otherwise
applicable credit available to the debtor in connection with an employment tax on wages, salaries,
or commissions earned from the debtor; or

(9) proof of such claim is not timely filed, except to the extent tardily filed as permitted under
paragraph (1), (2), or (3) of section 726(a) or under the Federal Rules of Bankruptcy Procedure,
except that—

(A) aclaim of agovernmental unit shall betimely filed if it isfiled before 180 days after the
date of the order for relief or such later time as the Federal Rules of Bankruptcy Procedure may
provide;

(B) in acase under chapter 13, aclaim of a governmental unit for atax with respect to a
return filed under section 1308 shall be timely if the claim isfiled on or before the date that is
60 days after the date on which such return was filed as required; and

(C) aCARES forbearance claim (as defined in section 501(f)(1)) shall be timely filed if the
clam isfiled before the date that is 120 days after the expiration of the forbearance period of a
loan granted forbearance under section 4022 or 4023 of the CARES Act (15 U.S.C. 9056,
9057).

(c) There shall be estimated for purpose of allowance under this section—

(2) any contingent or unliquidated claim, the fixing or liquidation of which, as the case may be,
would unduly delay the administration of the case; or

(2) any right to payment arising from aright to an equitable remedy for breach of performance.

(d) Notwithstanding subsections (a) and (b) of this section, the court shall disallow any claim of
any entity from which property is recoverable under section 542, 543, 550, or 553 of thistitle or that
isatransferee of atransfer avoidable under section 522(f), 522(h), 544, 545, 547, 548, 549, or 724(a)
of thistitle, unless such entity or transferee has paid the amount, or turned over any such property,

for which such entity or transferee isliable under section 522(i), 542, 543, 550, or 553 of thistitle.

(e)(1) Notwithstanding subsections (a), (b), and (c) of this section and paragraph (2) of this
subsection, the court shall disallow any claim for reimbursement or contribution of an entity that is

liable with the debtor on or has secured the claim of a creditor, to the extent that—

(A) such creditor's claim against the estate is disallowed;

(B) such claim for reimbursement or contribution is contingent as of the time of allowance or
disallowance of such claim for reimbursement or contribution; or

(C) such entity asserts aright of subrogation to the rights of such creditor under section 509 of



thistitle.

(2) A claim for reimbursement or contribution of such an entity that becomes fixed after the
commencement of the case shall be determined, and shall be allowed under subsection (a), (b), or (c)
of this section, or disallowed under subsection (d) of this section, the same as if such claim had
become fixed before the date of the filing of the petition.

(f) In an involuntary case, aclaim arising in the ordinary course of the debtor's business or
financial affairs after the commencement of the case but before the earlier of the appointment of a
trustee and the order for relief shall be determined as of the date such claim arises, and shall be
allowed under subsection (@), (b), or (c) of this section or disallowed under subsection (d) or (e) of
this section, the same as if such claim had arisen before the date of the filing of the petition.

(9)(2) A claim arising from the regjection, under section 365 of thistitle or under a plan under
chapter 9, 11, 12, or 13 of thistitle, of an executory contract or unexpired lease of the debtor that has
not been assumed shall be determined, and shall be allowed under subsection (a), (b), or (c) of this
section or disallowed under subsection (d) or (€) of this section, the same asif such claim had arisen
before the date of the filing of the petition.

(2) A claim for damages cal culated in accordance with section 562 shall be allowed under
subsection (@), (b), or (c), or disallowed under subsection (d) or (e), asif such claim had arisen
before the date of the filing of the petition.

(h) A claim arising from the recovery of property under section 522, 550, or 553 of thistitle shall
be determined, and shall be allowed under subsection (a), (b), or (c) of this section, or disallowed
under subsection (d) or (e) of this section, the same asif such claim had arisen before the date of the
filing of the petition.

(i) A claim that does not arise until after the commencement of the case for atax entitled to
priority under section 507(a)(8) of thistitle shall be determined, and shall be allowed under
subsection (@), (b), or (c) of this section, or disallowed under subsection (d) or (e) of this section, the
same as if such claim had arisen before the date of the filing of the petition.

() A claim that has been allowed or disallowed may be reconsidered for cause. A reconsidered
claim may be allowed or disallowed according to the equities of the case. Reconsideration of aclaim
under this subsection does not affect the validity of any payment or transfer from the estate made to a
holder of an allowed claim on account of such alowed claim that is not reconsidered, but if a
reconsidered claim is allowed and is of the same class as such holder's claim, such holder may not
receive any additional payment or transfer from the estate on account of such holder's allowed claim
until the holder of such reconsidered and allowed claim receives payment on account of such claim
proportionate in value to that already received by such other holder. This subsection does not alter or
modify the trustee's right to recover from a creditor any excess payment or transfer made to such
creditor.

(K)(1) The court, on the motion of the debtor and after a hearing, may reduce a claim filed under
this section based in whole on an unsecured consumer debt by not more than 20 percent of the claim,
if—

(A) the clam wasfiled by a creditor who unreasonably refused to negotiate a reasonable
aternative repayment schedule proposed on behalf of the debtor by an approved nonprofit budget
and credit counseling agency described in section 111;

(B) the offer of the debtor under subparagraph (A)—

(i) was made at least 60 days before the date of the filing of the petition; and
(i) provided for payment of at least 60 percent of the amount of the debt over a period not to
exceed the repayment period of the loan, or areasonable extension thereof; and

(C) no part of the debt under the alternative repayment schedule is nondischargeable.
(2) The debtor shall have the burden of proving, by clear and convincing evidence, that—

(A) the creditor unreasonably refused to consider the debtor's proposal; and
(B) the proposed alternative repayment schedule was made prior to expiration of the 60-day



period specified in paragraph (1)(B)(i).
(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2579; Pub. L. 98-353, title |11, 8445, July 10, 1984, 98 Stat.
373; Pub. L. 99-554, title I, 88257(j), 283(f), Oct. 27, 1986, 100 Stat. 3115, 3117; Pub. L. 103—-394,
title I1, 8213(a), title 111, 8304(h)(1), Oct. 22, 1994, 108 Stat. 4125, 4134; Pub. L. 109-8, titlell,
§201(a), title V11, 8716(d), title I X, 8910(b), Apr. 20, 2005, 119 Stat. 42, 130, 184; Pub. L. 116-260,
div. FF, title X, 81001(d)(2), (3)(B), Dec. 27, 2020, 134 Stat. 3218.)

AMENDMENT OF SUBSECTION (B)(9)

Pub. L. 116-260, div. FF, title X, 81001(d)(3), Dec. 27, 2020, 134 Sat. 3218, provided that,
effective on the date that is 1 year after Dec. 27, 2020, subsection (b)(9) of this section is amended:

(2) in subparagraph (A), by adding "and" at the end;

(2) in subparagraph (B), by striking "; and" and inserting a period; and

(3) by striking subparagraph (C).

See 2020 Amendment note bel ow.

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

The House amendment adopts a compromise position in section 502(a) between H.R. 8200, as passed by
the House, and the Senate amendment. Section 502(a) has been modified to make clear that a party in interest
includes a creditor of a partner in a partnership that is a debtor under chapter 7. Since the trustee of the
partnership is given an absolute claim against the estate of each general partner under section 723(c), creditors
of the partner must have standing to object to claims against the partnership at the partnership level because no
opportunity will be afforded at the partner's level for such objection.

The House amendment contains a provision in section 502(b)(1) that requires disallowance of aclaim to the
extent that such claim is unenforceabl e against the debtor and unenforceable against property of the debtor.
Thisisintended to result in the disallowance of any claim for deficiency by an undersecured creditor on a
non-recourse loan or under a State antideficiency law, special provision for which is madein section 1111,
since neither the debtor personally, nor the property of the debtor isliable for such a deficiency. Similarly
claims for usurious interest or which could be barred by an agreement between the creditor and the debtor
would be disallowed.

Section 502(b)(7)(A) represents a compromise between the House hill and the Senate amendment. The
House amendment takes the provision in H.R. 8200 as passed by the House of Representatives but increases
the percentage from 10 to 15 percent.

As used in section 502(b)(7), the phrase "lease of real property" applies only to a"true" or "bonafide" lease
and does not apply to financing leases of real property or interests therein, or to leases of such property which
are intended as security.

Historically, the limitation on allowable claims of lessors of real property was based on two considerations.
First, the amount of the lessor's damages on breach of areal estate |ease was considered contingent and
difficult to prove. Partly for this reason, claims of alessor of real estate were not provable prior to the 1934
amendments, to the Bankruptcy Act [former title 11]. Second, in atrue lease of real property, the lessor retains
all risks and benefits as to the value of the real estate at the termination of the lease. Historically, it was,
therefore, considered equitable to limit the claims of real estate lessor.

However, these considerations are not present in "lease financing" transactions where, in substance, the
"lease" involves a sale of the real estate and the rental payments are in substance the payment of principal and
interest on a secured loan or sale. In afinancing lease the lessor is essentially a secured or unsecured creditor
(depending upon whether hisinterest is perfected or not) of the debtor, and the lessor's claim should not be
subject to the 502(b)(7) limitation. Financing "leases’ are in substance installment sales or loans. The "lessors"
are essentially sellers or lenders and should be treated as such for purposes of the bankruptcy law.

Whether a"lease" istrue or bonafide lease or, in the alternative afinancing "lease” or alease intended as
security, depends upon the circumstances of each case. The distinction between atrue lease and a financing
transaction is based upon the economic substance of the transaction and not, for example, upon the locus of
title, the form of the transaction or the fact that the transaction is denominated as a"lease." The fact that the
lessee, upon compliance with the terms of the |ease, becomes or has the option to become the owner of the
leased property for no additional consideration or for nominal consideration indicates that the transaction isa
financing lease or |ease intended as security. In such cases, the lessor has no substantial interest in the leased
property at the expiration of the lease term. In addition, the fact that the |essee assumes and discharges



substantially all the risks and obligations ordinarily attributed to the outright ownership of the property is more
indicative of afinancing transaction than of atrue lease. The rental paymentsin such cases are in substance
payments of principal and interest either on aloan secured by the leased real property or on the purchase of
the leased real property. See, e.g., Financial Accounting Standards Board Statement No. 13 and SEC Reg.
SX, 17 C.F.R. sec. 210.3-16(q) (1977); cf. First National Bank of Chicago v. Irving Trust Co., 74 F.2d 263
(2nd Cir. 1934); and Albenda and Lief, "Net Lease Financing Transactions Under the Proposed Bankruptcy
Act of 1973," 30 Business Lawyer, 713 (1975).

Section 502(c) of the House amendment presents a compromise between similar provisions contained in the
House bill and the Senate amendment. The compromise language is consistent with an amendment to the
definition of "claim” in section 104(4)(B) of the House amendment and requires estimation of any right to an
equitable remedy for breach of performance if such breach givesriseto aright to payment. To the extent
language in the House and Senate reports indicate otherwise, such language is expressly overruled.

Section 502(e) of the House amendment contains language modifying a similar section in the House bill
and Senate amendment. Section 502(€)(1) states the general rule requiring the court to disallow any claim for
reimbursement or contribution of an entity that is liable with the debtor on, or that has secured, the claim of a
creditor to any extent that the creditor's claim against the estate is disallowed. This adopts a policy that a
surety's claim for reimbursement or contribution is entitled to no better status than the claim of the creditor
assured by such surety. Section 502(e)(1)(B) alternatively disallows any claim for reimbursement or
contribution by a surety to the extent such claim is contingent as of the time of allowance. Section 502(€)(2) is
clear that to the extent a claim for reimbursement or contribution becomes fixed after the commencement of
the case that it isto be considered a prepetition claim for purposes of allowance. The combined effect of
sections 502(e)(1)(B) and 502(€)(2) isthat a surety or codebtor is generally permitted a claim for
reimbursement or contribution to the extent the surety or codebtor has paid the assured party at the time of
allowance. Section 502(e)(1)(C) alternatively indicates that a claim for reimbursement or contribution of a
surety or codebtor is disallowed to the extent the surety or codebtor requests subrogation under section 509
with respect to the rights of the assured party. Thus, the surety or codebtor has a choice; to the extent aclaim
for contribution or reimbursement would be advantageous, such asin the case where such aclaim is secured, a
surety or codebtor may opt for reimbursement or contribution under section 502(g). On the other hand, to the
extent the claim for such surety or codebtor by way of subrogation is more advantageous, such as where such
claim is secured, the surety may elect subrogation under section 509.

The section changes current law by making the election identical in all other respects. To the extent a
creditor's claim is satisfied by a surety or codebtor, other creditors should not benefit by the surety'sinability
to file aclaim against the estate merely because such surety or codebtor has failed to pay such creditor's claim
in full. On the other hand, to the extent the creditor's claim against the estate is otherwise disallowed, the
surety or codebtor should not be entitled to increased rights by way of reimbursement or contribution, to the
detriment of competing claims of other unsecured creditors, than would be realized by way of subrogation.

While the foregoing scheme is equitable with respect to other unsecured creditors of the debtor, it is
desirable to preserve present law to the extent that a surety or codebtor is not permitted to compete with the
creditor he has assured until the assured party's claim has paid in full. Accordingly, section 509(c) of the
House amendment subordinates both a claim by way of subrogation or a claim for reimbursement or
contribution of asurety or codebtor to the claim of the assured party until the assured party'sclaim is paidin
full.

Section 502(h) of the House amendment expands similar provisions contained in the House bill and the
Senate amendment to indicate that any claim arising from the recovery of property under section 522(i), 550,
or 553 shall be determined as though it were a prepetition claim.

Section 502(i) of the House amendment adopts a provision contained in section 502(j) of H.R. 8200 as
passed by the House but that was not contained in the Senate amendment.

Section 502(i) of H.R. 8200 as passed by the House, but was not included in the Senate amendment, is
deleted as a matter to be left to the bankruptcy tax bill next year.

The House amendment del etes section 502(i) of the Senate bill but adopts the policy of that section to a
limited extent for confirmation of aplan of reorganization in section 1111(b) of the House amendment.

Section 502(j) of the House amendment is new. The provision codifies section 57k of the Bankruptcy Act
[section 93(k) of former title 11].

Allowance of Claims or Interest: The House amendment adopts section 502(b)(9) of the House bill which
disallows any tax claim resulting from a reduction of the Federal Unemployment Tax Act (FUTA) credit (sec.
3302 of the Internal Revenue Code [26 U.S.C. 3302]) on account of atardy contribution to a State
unemployment fund if the contribution is attributabl e to ways or other compensation paid by the debtor before
bankruptcy. The Senate amendment allowed this reduction, but would have subordinated it to other claimsin



the distribution of the estate's assets by treating it as a punitive (nonpecuniary 1oss) penalty. The House
amendment would also not bar reduction of the FUTA credit on account of atrustee's late payment of a
contribution to a State unemployment fund if the contribution was attributable to a trustee's payment of
compensation earned from the estate.

Section 511 of the Senate amendment is deleted. Its substance is adopted in section 502(b)(9) of the House
amendment which reflects an identical provision contained in H.R. 8200 as passed by the House.

SENATE REPORT NO. 95-989

A proof of claim or interest is primafacie evidence of the claim or interest. Thus, it is allowed under
subsection (a) unless a party in interest objects. The rules and case law will determine who isaparty in
interest for purposes of objection to allowance. The case law iswell developed on this subject today. Asa
result of the change in the liability of a general partner's estate for the debts of this partnership, see proposed
11 U.S.C. 723, the category of personsthat are partiesin interest in the partnership case will be expanded to
include a creditor of a partner against whose estate the trustee of the partnership estate may proceed under
proposed 11 U.S.C. 723(c).

Subsection (b) prescribes the grounds on which a claim may be disallowed. The court will apply these
standards if there is an objection to a proof of claim. The burden of proof on the issue of allowanceisleft to
the Rules of Bankruptcy Procedure. Under the current chapter X111 rules, a creditor is required to prove that
his claim is free from usury, rule 13-301. It is expected that the rules will make similar provision for both
liquidation and individual repayment plan cases. See Bankruptcy Act 8656(b) [section 1056(b) of former title
11]; H.R. 31, 94th Cong., 1st sess,, sec. 6-104(a) (1975).

Paragraph (1) requires disallowance if the claim is unenforceabl e against the debtor for any reason (such as
usury, unconscionability, or failure of consideration) other than becauseit is contingent or unmatured. All
such contingent or unmatured claims are to be liquidated by the bankruptcy court in order to afford the debtor
complete bankruptcy relief; these claims are generally not provable under present law.

Paragraph (2) requires disallowance to the extent that the claim is for unmatured interest as of the date of
the petition. Whether interest is matured or unmatured on the date of bankruptcy isto be determined without
reference to any ipso facto or bankruptcy clause in the agreement creating the claim. Interest disallowed under
this paragraph includes postpetition interest that is not yet due and payable, and any portion of prepaid interest
that represents an original discounting of the claim, yet that would not have been earned on the date of
bankruptcy. For example, a claim on a $1,000 note issued the day before bankruptcy would only be allowed to
the extent of the cash actually advanced. If the original discount was 10 percent so that the cash advanced was
only $900, then notwithstanding the face amount of note, only $900 would be allowed. If $900 was advanced
under the note some time before bankruptcy, the interest component of the note would have to be prorated and
disallowed to the extent it was for interest after the commencement of the case.

Section 502(b) thus contains two principles of present law. First, interest stops accruing at the date of the
filing of the petition, because any claim for unmatured interest is disallowed under this paragraph. Second,
bankruptcy operates as the acceleration of the principal amount of all claims against the debtor. One
unarticulated reason for thisis that the discounting factor for claims after the commencement of the caseis
equivalent to contractual interest rate on the claim. Thus, this paragraph does not cause disallowance of claims
that have not been discounted to a present value because of the irrebuttable presumption that the discounting
rate and the contractual interest rate (even azero interest rate) are equivalent.

Paragraph (3) requires disallowance of a claim to the extent that the creditor may offset the claim against a
debt owing to the debtor. Thiswill prevent double recovery, and permit the claim to be filed only for the
balance due. This follows section 68 of the Bankruptcy Act [section 108 of former title 11].

Paragraph (4) requires disallowance of a property tax claim to the extent that the tax due exceeds the value
of the property. Thistoo follows current law to the extent the property tax is ad valorem.

Paragraph (5) prevents overreaching by the debtor's attorneys and concealing of assets by debtors. It permits
the court to examine the claim of a debtor's attorney independently of any other provision of this subsection,
and to disallow it to the extent that it exceeds the reasonable value of the attorneys' services.

Postpetition alimony, maintenance or support claims are disallowed under paragraph (6). They are to be
paid from the debtor's postpetition property, because the claims are nondischargeable.

Paragraph (7), derived from current law, limits the damages allowable to alandlord of the debtor. The
history of this provision is set out at length in Oldden v. Tonto Realty Co., 143 F.2d 916 (2d Cir. 1944). It is
designed to compensate the landlord for hisloss while not permitting a claim so large (based on along-term
lease) asto prevent other general unsecured creditors from recovering a dividend from the estate. The
damages alandlord may assert from termination of alease are limited to the rent reserved for the greater of
one year or ten percent of the remaining lease term, not to exceed three years, after the earlier of the date of



thefiling of the petition and the date of surrender or repossession in a chapter 7 case and 3 years lease
payments in a chapter 9, 11, or 13 case. The dliding scale formulafor chapter 7 casesis new and designed to
protect the long-term lessor. This subsection does not apply to limit administrative expense claims for use of
the leased premisesto which the landlord is otherwise entitled.

This paragraph will not overrule Oldden, or the proposition for which it has been read to stand: To the
extent that alandlord has a security deposit in excess of the amount of his claim allowed under this paragraph,
the excess comes into the estate. Moreover, his alowed claim isfor histotal damages, as limited by this
paragraph. By virtue of proposed 11 U.S.C. 506(a) and 506(d), the claim will be divided into a secured portion
and an unsecured portion in those cases in which the deposit that the landlord holds is less than his damages.
As under Oldden, he will not be permitted to offset his actual damages against his security deposit and then
claim for the balance under this paragraph. Rather, his security deposit will be applied in satisfaction of the
claim that is allowed under this paragraph.

As used in section 502(b)(7), the phrase "lease of real property" applies only to a"true" or "bonafide" lease
and does not apply to financing leases of real property or interests therein, or to leases of such property which
areintended as security.

Historically, the limitation on allowable claims of lessors of real property was based on two considerations.
First, the amount of the lessors damages on breach of areal estate |ease was considered contingent and
difficult to prove. Partly for this reason, claims of alessor of real estate were not provable prior to the 1934
amendments to the Bankruptcy Act [former title 11]. Second, in atrue lease of real property, the lessor retains
al risk and benefits as to the value of the real estate at the termination of the lease. Historicaly, it was,
therefore, considered equitable to limit the claims of areal estate lessor.

However, these considerations are not present in "lease financing" transactions where, in substance, the
"lease" involves a sale of the real estate and the rental payments are in substance the payment of principal and
interest on a secured loan or sale. In afinancing lease the lessor is essentially a secured or unsecured creditor
(depending upon whether hisinterest is perfected or not) of the debtor, and the lessor's claim should not be
subject to the 502(b)(7) limitation. Financing "leases" are in substance installment sales or loans. The "lessors'
are essentialy sellers or lenders and should be treated as such for purposes of the bankruptcy law.

Whether a"lease" istrue or bonafide lease or, in the alternative, afinancing "lease" or alease intended as
security, depends upon the circumstances of each case. The distinction between atrue lease and a financing
transaction is based upon the economic substance of the transaction and not, for example, upon the locus of
title, the form of the transaction or the fact that the transaction is denominated as a"lease". The fact that the
lessee, upon compliance with the terms of the lease, becomes or has the option to become the owner of the
leased property for no additional consideration or for nominal consideration indicates that the transaction is a
financing lease or lease intended as security. In such cases, the lessor has no substantial interest in the leased
property at the expiration of the lease term. In addition, the fact that the |essee assumes and discharges
substantially all the risks and abligations ordinarily attributed to the outright ownership of the property is more
indicative of afinancing transaction than of atrue lease. The rental payments in such cases are in substance
payments of principal and interest either on aloan secured by the leased real property or on the purchase of
the leased real property. See, e. g., Financial Accounting Standards Board Statement No. 13 and SEC Reg.
S-X, 17 C.F.R. sec. 210.3-16(q) (1977); cf. First National Bank of Chicago v. Irving Trust Co., 74 F.2d 263
(2nd Cir. 1934); and Albenda and Lief, "Net Lease Financing Transactions Under the Proposed Bankruptcy
Act of 1973," 30 Business Lawyer, 713 (1975).

Paragraph (8) is new. It tracks the landlord limitation on damages provision in paragraph (7) for damages
resulting from the breach by the debtor of an employment contract, but limits the recovery to the
compensation reserved under an employment contract for the year following the earlier of the date of the
petition and the termination of employment.

Subsection (€) requires the estimation of any claim liquidation of which would unduly delay the closing of
the estate, such as a contingent claim, or any claim for which applicable law provides only an equitable
remedy, such as specific performance. This subsection requires that all claims against the debtor be converted
into dollar amounts.

Subsection (d) is derived from present law. It requires disallowance of a claim of atransferee of avoidable
transfer in toto if the transferee has not paid the amount or turned over the property received as required under
the sections under which the transferee's liability arises.

Subsection (€) also derived from present law, requires disallowance of the claim for reimbursement or
contribution of a codebtor, surety or guarantor of an abligation of the debtor, unless the claim of the creditor
on such obligation has been paid in full. The provision prevents competition between a creditor and his
guarantor for the limited proceedsin the estate.

Subsection (f) specifiesthat "involuntary gap" creditors receive the same treatment as prepetition creditors.



Under the allowance provisions of this subsection, knowledge of the commencement of the case will be
irrelevant. The claimisto be allowed "the same as if such claim had arisen before the date of the filing of the
petition." Under voluntary petition, proposed 11 U.S.C. 303(f), creditors must be permitted to deal with the
debtor and be assured that their claims will be paid. For purposes of this subsection, "creditors’ include
governmental units holding claims for tax liabilities incurred during the period after the petition isfiled and
before the earlier of the order for relief or appointment of atrustee.

Subsection (g) gives entities injured by the rejection of an executory contract or unexpired lease, either
under section 365 or under a plan or reorganization, a prepetition claim for any resulting damages, and
requires that the injured entity be treated as a prepetition creditor with respect to that claim.

Subsection (h) gives atransferee of a setoff that is recovered by one trustee a prepetition claim for the
amount recovered.

Subsection (i) answers the nonrecourse loan problem and gives the creditor an unsecured claim for the
difference between the value of the collateral and the debt in response to the decision in Great National Life
Ins. Co. v. Pine Gate Associates, Ltd., Bankruptcy Case No. B75-4345A (N.D.Ga Sept. 16, 1977).

The bill, as reported, deletes aprovision in the bill as originally introduced (former sec. 502(i)) requiring a
tax authority to file a proof of claim for recapture of an investment credit where, during title 11 proceedings,
the trustee sells or otherwise disposes of property before thetitle 11 case began. The tax authority should not
be required to submit aformal claim for ataxable event (a sale or other disposition of the asset) of whose
occurrence the trustee necessarily knows better than the taxing authority. For procedural purposes, the
recapture of investment credit is to be treated as an administrative expense, as to which only arequest for
payment is required.

HOUSE REPORT NO. 95-595

Paragraph (9) [of subsec. (b)] requires disallowance of certain employment tax claims. Theserelateto a
Federal tax credit for State unemployment insurance taxes which is disallowed if the State tax is paid late.
This paragraph disallows the Federal claim for the tax the same as if the credit had been allowed in full on the
Federal return.

EDITORIAL NOTES

REFERENCESIN TEXT

The Federal Rules of Bankruptcy Procedure, referred to in subsec. (b)(9), are set out in the Appendix to this
title.

AMENDMENTS

2020—Subsec. (b)(9). Pub. L. 116260, 81001(d)(2), anended par. (9) generaly. Prior to amendment, par.
(9) read asfollows: "proof of such claim is not timely filed, except to the extent tardily filed as permitted
under paragraph (1), (2), or (3) of section 726(a) of thistitle or under the Federal Rules of Bankruptcy
Procedure, except that a claim of a governmental unit shall be timely filed if it isfiled before 180 days after
the date of the order for relief or such later time as the Federal Rules of Bankruptcy Procedure may provide,
and except that in a case under chapter 13, aclaim of a governmental unit for atax with respect to areturn
filed under section 1308 shall be timely if the claim isfiled on or before the date that is 60 days after the date
on which such return was filed as required.”

Subsec. (b)(9)(C). Pub. L. 116260, §1001(d)(3)(B), struck out subpar. (C) which read asfollows:. "a
CARES forbearance claim (as defined in section 501(f)(1)) shall be timely filed if the claim isfiled before the
date that is 120 days after the expiration of the forbearance period of aloan granted forbearance under section
4022 or 4023 of the CARES Act (15 U.S.C. 9056, 9057)."

2005—Subsec. (b)(9). Pub. L. 109-8, §716(d), inserted ", and except that in a case under chapter 13, a
claim of agovernmental unit for atax with respect to areturn filed under section 1308 shall be timely if the
claimisfiled on or before the date that is 60 days after the date on which such return was filed as required”
before period at end.

Subsec. (g). Pub. L. 109-8, §910(b), designated existing provisions as par. (1) and added par. (2).

Subsec. (k). Pub. L. 109-8, §201(&), added subsec. (k).

1994—Subsec. (b)(9). Pub. L. 103—-394, §213(a), added par. (9).

Subsec. (i). Pub. L. 103-394, §304(h)(1), substituted "507(a)(8)" for "507(a)(7)".

1986—Subsec. (b)(6)(A)(ii). Pub. L. 99-554, 8283(f)(1), substituted "repossessed” for "reposessed”.

Subsec. (g). Pub. L. 99-554, §257(j), inserted reference to chapter 12.

Subsec. (i). Pub. L. 99-554, §283(f)(2), substituted "507(a)(7)" for "507(a)(6)".



1984—Subsec. (a). Pub. L. 98-353, 8445(a), inserted "genera” before "partner”.

Subsec. (b). Pub. L. 98-353, 8445(b)(1), (2), in provisions preceding par. (1), inserted "(e)(2)," after
"subsections' and "in lawful currency of the United States" after "claim”.

Subsec. (b)(1). Pub. L. 98-353, 8445(b)(3), substituted "and" for ", and unenforceable against”.

Subsec. (b)(3). Pub. L. 98-353, §445(b)(5), inserted "the" after "exceeds".

Pub. L. 98-353, 8445(b)(4), struck out par. (3) "such claim may be offset under section 553 of thistitle
against a debt owing to the debtor;", and redesignated par. (4) as (3).

Subsec. (b)(4). Pub. L. 98-353, 8445(b)(4), redesignated par. (5) as (4). Former par. (4) redesignated (3).

Subsec. (b)(5). Pub. L. 98-353, 8445(b)(6), substituted "such claim" for “the claim" and struck out the
comma after "petition".

Pub. L. 98-353, 8445(b)(4), redesignated par. (6) as (5). Former par. (5) redesignated (4).

Subsec. (b)(6). Pub. L. 98-353, 8445(b)(4), redesignated par. (7) as (6). Former par. (6) redesignated (5).

Subsec. (b)(7). Pub. L. 98-353, 8445(b)(7)(A), inserted "the claim of an employee” before "for damages'.

Pub. L. 98-353, 8445(b)(4), redesignated par. (8) as (7). Former par. (7) redesignated (6).

Subsec. (b)(7)(A)(i). Pub. L. 98-353, §445(b)(7)(B), substituted "or" for "and".

Subsec. (b)(7)(B). Pub. L. 98-353, 8445(b)(7)(C), (D), substituted "any" for "the" and inserted a comma
after "such contract”.

Subsec. (b)(8), (9). Pub. L. 98-353, 8445(b)(4), redesignated par. (9) as (8). Former par. (8) redesignated
(7).
Subsec. (€)(1). Pub. L. 98-353, 8445(c)(1), inserted "the" before "fixing" and substituted "administration”
for "closing".

Subsec. (€)(2). Pub. L. 98-353, 8445(c)(2), inserted "right to payment arising from a" after "any" and struck
out "if such breach givesrise to aright to payment" after "breach of performance’.

Subsec. (e)(1). Pub. L. 98-353, 8§445(d)(1), (2), in provisions preceding subpar. (A) substituted ", (b), and
(¢)" for "and (b)" and substituted "or has secured” for ", or has secured,”.

Subsec. (€)(1)(B). Pub. L. 98-353, §445(d)(3), inserted "or disallowance" after "allowance".

Subsec. (€)(1)(C). Pub. L. 98-353, §445(d)(4), substituted "asserts aright of subrogation to the rights of
such creditor” for "requests subrogation™ and struck out "to the rights of such creditor" after "of thistitle".

Subsec. (h). Pub. L. 98-353, 8445(e), substituted "522" for "522(i)".

Subsec. (j). Pub. L. 98-353, 8§445(f), amended subsec. (j) generally, inserting provisions relating to
reconsideration of adisallowed claim, and provisions relating to reconsideration of a claim under this
subsection.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2020 AMENDMENT

Amendment by section 1001(d)(3)(B) of Pub. L. 116260 effective on the date that is 1 year after Dec. 27,
2020, see section 1001(d)(3) of div. FF of Pub. L. 116-260, set out as a hote under section 501 of thistitle.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 257 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to
cases commenced under thistitle before that date, see section 302(a), (¢)(1) of Pub. L. 99-554, set out as a
note under section 581 of Title 28, Judiciary and Judicial Procedure.

Amendment by section 283 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, see section 302(a) of
Pub. L. 99-554.

EFFECTIVE DATE OF 1984 AMENDMENT
Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section



552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8503. Allowance of administrative expenses

(&) An entity may timely file arequest for payment of an administrative expense, or may tardily
file such request if permitted by the court for cause.
(b) After notice and a hearing, there shall be allowed administrative expenses, other than claims
allowed under section 502(f) of thistitle, including—
(1)(A) the actual, necessary costs and expenses of preserving the estate including—
(i) wages, salaries, and commissions for services rendered after the commencement of the
case; and
(i) wages and benefits awarded pursuant to ajudicial proceeding or a proceeding of the
National Labor Relations Board as back pay attributable to any period of time occurring after
commencement of the case under thistitle, as aresult of aviolation of Federal or State law by
the debtor, without regard to the time of the occurrence of unlawful conduct on which such
award is based or to whether any services were rendered, if the court determines that payment
of wages and benefits by reason of the operation of this clause will not substantially increase the
probability of layoff or termination of current employees, or of nonpayment of domestic support
obligations, during the case under thistitle;

(B) any tax—

(i) incurred by the estate, whether secured or unsecured, including property taxes for which
liability isin rem, in personam, or both, except atax of akind specified in section 507(a)(8) of
thistitle; or

(i) attributable to an excessive allowance of atentative carryback adjustment that the estate
received, whether the taxable year to which such adjustment relates ended before or after the
commencement of the case;

(C) any fine, penalty, or reduction in credit relating to atax of akind specified in subparagraph
(B) of this paragraph; and

(D) notwithstanding the requirements of subsection (a), a governmental unit shall not be
required to file arequest for the payment of an expense described in subparagraph (B) or (C), asa
condition of its being an allowed administrative expense;

(2) compensation and reimbursement awarded under section 330(a) of thistitle;

(3) the actual, necessary expenses, other than compensation and reimbursement specified in
paragraph (4) of this subsection, incurred by—

(A) acreditor that files a petition under section 303 of thistitle;

(B) acreditor that recovers, after the court's approval, for the benefit of the estate any
property transferred or concealed by the debtor;

(C) acreditor in connection with the prosecution of a criminal offense relating to the case or
to the business or property of the debtor;

(D) acreditor, an indenture trustee, an equity security holder, or acommittee representing
creditors or equity security holders other than a committee appointed under section 1102 of this
title, in making a substantial contribution in a case under chapter 9 or 11 of thistitle;

(E) acustodian superseded under section 543 of thistitle, and compensation for the services
of such custodian; or

(F) amember of acommittee appointed under section 1102 of thistitle, if such expenses are
incurred in the performance of the duties of such committee;

(4) reasonable compensation for professional services rendered by an attorney or an accountant
of an entity whose expense is allowable under subparagraph (A), (B), (C), (D), or (E) of paragraph



(3) of this subsection, based on the time, the nature, the extent, and the value of such services, and
the cost of comparable services other than in a case under thistitle, and reimbursement for actual,
necessary expenses incurred by such attorney or accountant;

(5) reasonable compensation for services rendered by an indenture trustee in making a
substantial contribution in a case under chapter 9 or 11 of thistitle, based on the time, the nature,
the extent, and the value of such services, and the cost of comparable services other than in a case
under thistitle;

(6) the fees and mileage payable under chapter 119 of title 28;

(7) with respect to a nonresidential real property lease previously assumed under section 365,
and subsequently rejected, a sum equal to all monetary obligations due, excluding those arising
from or relating to a failure to operate or a penalty provision, for the period of 2 years following
the later of the rejection date or the date of actual turnover of the premises, without reduction or
setoff for any reason whatsoever except for sums actually received or to be received from an entity
other than the debtor, and the claim for remaining sums due for the balance of the term of the lease
shall be aclaim under section 502(b)(6);

(8) the actual, necessary costs and expenses of closing a health care businessincurred by a
trustee or by a Federal agency (as defined in section 551(1) of title 5) or a department or agency of
a State or political subdivision thereof, including any cost or expense incurred—

(A) indisposing of patient records in accordance with section 351; or
(B) in connection with transferring patients from the health care business that isin the
process of being closed to another health care business; and

(9) the value of any goods received by the debtor within 20 days before the date of
commencement of a case under thistitle in which the goods have been sold to the debtor in the
ordinary course of such debtor's business.

(c) Notwithstanding subsection (b), there shall neither be allowed, nor paid—

(1) atransfer made to, or an obligation incurred for the benefit of, an insider of the debtor for
the purpose of inducing such person to remain with the debtor's business, absent a finding by the
court based on evidence in the record that—

(A) the transfer or obligation is essential to retention of the person because the individual has
abonafide job offer from another business at the same or greater rate of compensation,;

(B) the services provided by the person are essential to the survival of the business; and

(C) either—

(i) the amount of the transfer made to, or obligation incurred for the benefit of, the person
is not greater than an amount equal to 10 times the amount of the mean transfer or obligation
of asimilar kind given to nonmanagement employees for any purpose during the calendar
year in which the transfer is made or the obligation is incurred; or

(ii) if no such similar transfers were made to, or obligations were incurred for the benefit
of, such nonmanagement employees during such calendar year, the amount of the transfer or
obligation is not greater than an amount equal to 25 percent of the amount of any similar
transfer or obligation made to or incurred for the benefit of such insider for any purpose
during the calendar year before the year in which such transfer is made or obligation is
incurred;

(2) aseverance payment to an insider of the debtor, unless—

(A) the payment is part of a program that is generally applicable to all full-time employees;
and

(B) the amount of the payment is not greater than 10 times the amount of the mean severance
pay given to nonmanagement employees during the calendar year in which the payment is
made; or

(3) other transfers or obligations that are outside the ordinary course of business and not



justified by the facts and circumstances of the case, including transfers made to, or obligations
incurred for the benefit of, officers, managers, or consultants hired after the date of the filing of
the petition.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2581; Pub. L. 98-353, title |11, §446, July 10, 1984, 98 Stat.
374; Pub. L. 99-554, title 11, §283(g), Oct. 27, 1986, 100 Stat. 3117; Pub. L. 103-394, title I, §110,
title 11, §213(c), title 111, §304(h)(2), Oct. 22, 1994, 108 Stat. 4113, 4126, 4134; Pub. L. 109-8, title
111, §8329, 331, title 1V, 8445, title V11, §712(b), (c), title X1, §1103, title X11, §§1208, 1227(b), Apr.
20, 2005, 119 Stat. 101, 102, 117, 128, 190, 194, 200; Pub. L. 116260, div. N, title I11, §320(b),
(F)(2)(A)(ii), Dec. 27, 2020, 134 Stat. 2015, 2016.)

AMENDMENT OF SUBSECTION (B) AND TERMINATION OF AMENDMENT

Pub. L. 116-260, div. N, title I11, 8320(b), (f)(1), Dec. 27, 2020, 134 Sat. 2015, 2016, provided
that, effective on the date on which the Administrator of the Small Business Administration submits
to the Director of the Executive Office for United States Trustees a written determination that,
subject to satisfying any other eligibility requirements, any debtor in possession or trustee that is
authorized to operate the business of the debtor under section 1183, 1184, 1203, 1204, or 1304 of
thistitle would be eligible for aloan under paragraphs (36) and (37) of section 636(a) of Title 15,
Commerce and Trade, and applicable to any case pending on or commenced on or after such
effective date, subsection (b) of this section is amended—

(1) in paragraph (8)(B), by striking "and" at the end;

(2) in paragraph (9), by striking the period at the end and inserting *; and"; and

(3) by adding at the end the following:

(10) any debt incurred under section 364(g)(1) of thistitle.

Pub. L. 116-260, div. N, title 111, 8320(f)(2), Dec. 27, 2020, 134 Sat. 2016, provided that, if the
amendment made to this section by Pub. L. 116-260, 8320(b), takes effect, effective on the date that
is 2 years after Dec. 27, 2020, with provisions relating to applicability to cases commenced before
such date, subsection (b) of this section is amended—

(2) in paragraph (8)(B), by adding "and" at the end;

(2) in paragraph (9), by striking "'; and" at the end and inserting a period; and

(3) by striking paragraph (10).

See 2020 Amendment notes below.

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 503(a) of the House amendment represents a compromise between similar provisions in the House
bill and the Senate amendment by leaving to the Rules of Bankruptcy Procedure the determination of the
location at which arequest for payment of an administrative expense may be filed. The preamble to section
503(b) of the House bill makes a similar change with respect to the allowance of administrative expenses.

Section 503(b)(1) adopts the approach taken in the House bill as modified by some provisions contained in
the Senate amendment. The preamble to section 503(b) makes clear that none of the paragraphs of section
503(b) apply to claims or expenses of the kind specified in section 502(f) that arise in the ordinary course of
the debtor's business or financial affairs and that arise during the gap between the commencement of an
involuntary case and the appointment of atrustee or the order for relief, whichever first occurs. The remainder
of section 503(b) represents a compromise between H.R. 8200 as passed by the House and the Senate
amendments. Section 503(b)(3)(E) codifies present law in cases such as Randolph v. Scruggs, 190 U.S. 533,
which accords administrative expense status to services rendered by a prepetition custodian or other party to
the extent such services actually benefit the estate. Section 503(b)(4) of the House amendment conforms to the
provision contained in H.R. 8200 as passed by the House and del etes language contained in the Senate
amendment providing a different standard of compensation under section 330 of that amendment.

SENATE REPORT NO. 95-989
Subsection (&) of this section permits administrative expense claimants to file with the court a request for
payment of an administrative expense. The Rules of Bankruptcy Procedure will specify the time, the form,
and the method of such afiling.



Subsection (b) specifies the kinds of administrative expenses that are allowable in a case under the
bankruptcy code. The subsection is derived mainly from section 64a(1) of the Bankruptcy Act [section
104(a)(1) of former title 11], with some changes. The actual, necessary costs and expenses of preserving the
estate, including wages, salaries, or commissions for services rendered after the order for relief, and any taxes
on, measured by, or withheld from such wages, salaries, or commissions, are allowable as administrative
expenses.

In general, administrative expenses include taxes which the trustee incurs in administering the debtor's
estate, including taxes on capital gains from sales of property by the trustee and taxes on income earned by the
estate during the case. Interest on tax liabilities and certain tax penaltiesincurred by the trustee are also
included in thisfirst priority.

Taxes which the Internal Revenue Service may find due after giving the trustee a so-called "quickie" tax
refund and later doing an audit of the refund are also payable as administrative expenses. The tax code [title
26] permits the trustee of an estate which suffers a net operating loss to carry back the loss against an earlier
profit year of the estate or of the debtor and to obtain atentative refund for the earlier year, subject, however,
to alater full audit of the loss which led to the refund. The bill, in effect, requires the Internal Revenue Service
to issue atentative refund to the trustee (whether the refund was applied for by the debtor or by the trustee),
but if the refund later proves to have been erroneous in amount, the Service can request that the tax
attributabl e to the erroneous refund be payabl e by the estate as an administrative expense.

Postpetition payments to an individual debtor for services rendered to the estate are administrative
expenses, and are not property of the estate when received by the debtor. This situation would most likely
arise when the individual was a sole proprietor and was employed by the estate to run the business after the
commencement of the case. An individual debtor in possession would be so employed, for example. See Local
Loan v. Hunt, 292 U.S. 234, 243 (1943).

Compensation and reimbursement awarded officers of the estate under section 330 are allowable as
administrative expenses. Actual, necessary expenses, other than compensation of a professional person,
incurred by a creditor that files an involuntary petition, by a creditor that recovers property for the benefit of
the estate, by a creditor that actsin connection with the prosecution of a crimina offense relating to the case,
by acreditor, indenture, trustee, equity security holder, or committee of creditors or equity security holders
(other than official committees) that makes a substantial contribution to a reorganization or municipal debt
adjustment case, or by a superseded custodian, are all allowable administrative expenses. The phrase
"substantial contribution in the case" is derived from Bankruptcy Act 88242 and 243 [sections 642 and 643 of
former title 11]. It does not require a contribution that leads to confirmation of a plan, for in many cases, it
will be a substantial contribution if the person involved uncovers facts that would lead to adenial of
confirmation, such as fraud in connection with the case.

Paragraph (4) permits reasonable compensation for professional services rendered by an attorney or an
accountant of an equity whose expense is compensable under the previous paragraph. Paragraph (5) permits
reasonable compensation for an indenture trustee in making a substantial contribution in a reorganization or
municipal debt adjustment case. Finally, paragraph (6) permits witness fees and mileage as prescribed under
chapter 119 [8§2041 et seq.] of title 28.

EDITORIAL NOTES

AMENDMENTS

2020—Subsec. (b). Pub. L. 116-260, 8320(f)(2)(A)(ii), contingent on its addition by Pub. L. 116-260,
8320(b), struck out par. (10) which read as follows: "any debt incurred under section 364(g)(1) of thistitle."

Pub. L. 116260, §320(b), added par. (10).

2005—Subsec. (b)(1)(A). Pub. L. 109-8, 8329, amended subpar. (A) generally. Prior to amendment,
subpar. (A) read as follows:. "the actual, necessary costs and expenses of preserving the estate, including
wages, salaries, or commissions for services rendered after the commencement of the case;".

Subsec. (b)(1)(B)(i). Pub. L. 109-8, 8§712(b), inserted "whether secured or unsecured, including property
taxes for which liability isin rem, in personam, or both," before "except”.

Subsec. (b)(1)(D). Pub. L. 109-8, §712(c), added subpar. (D).

Subsec. (b)(4). Pub. L. 109-8, §1208, inserted "subparagraph (A), (B), (C), (D), or (E) of" before
"paragraph (3)".

Subsec. (b)(7). Pub. L. 109-8, 8445, added par. (7).

Subsec. (b)(8). Pub. L. 109-8, 81103, added par. (8).

Subsec. (b)(9). Pub. L. 109-8, 81227(b), added par. (9).

Subsec. (c). Pub. L. 109-8, 8331, added subsec. (c).



1994—Subsec. (a). Pub. L. 103-394, §213(c), inserted "timely" after "may" and ", or may tardily file such
request if permitted by the court for cause" before period at end.

Subsec. (b)(1)(B)(i). Pub. L. 103-394, §304(h)(2), substituted "507(a)(8)" for "507(a)(7)".

Subsec. (b)(3)(F). Pub. L. 103-394, 8110, added subpar. (F).

1986—Subsec. (b)(1)(B)(i). Pub. L. 99-554, §283(g)(1), substituted "507(a)(7)" for "507(a)(6)".

Subsec. (b)(5). Pub. L. 99-554, 8§283(g)(2), inserted "and" after "title;".

Subsec. (b)(6). Pub. L. 99-554, 8283(g)(3), substituted a period for "; and".

1984—Subsec. (b). Pub. L. 98-353, 8446(1), struck out the comma after "be alowed" in provisions
preceding par. (1).

Subsec. (b)(1)(C). Pub. L. 98-353, 8446(2), struck out the comma after "credit".

Subsec. (b)(2). Pub. L. 98-353, 8446(3), inserted "(a)" after "330".

Subsec. (b)(3). Pub. L. 98-353, 8446(4), inserted a comma after "paragraph (4) of this subsection”.

Subsec. (b)(3)(C). Pub. L. 98-353, 8446(5), struck out the comma after "case”.

Subsec. (b)(5). Pub. L. 98-353, 8446(6), struck out "and" after "title;".

Subsec. (b)(6). Pub. L. 98-353, 8446(7), substituted "; and" for period at end.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE AND TERMINATION DATES OF 2020 AMENDMENT
Amendment by section 320(b) of div. N of Pub. L. 116-260 effective on the date on which the

Administrator of the Small Business Administration submits to the Director of the Executive Office for United
States Trustees awritten determination relating to loan eligibility under pars. (36) and (37) of section 636(a)
of Title 15, Commerce and Trade, and applicable to any case pending on or commenced on or after such date,
and amendment by section 320(f)(2)(A)(ii) of div. N of Pub. L. 116-260, relating to repeal of such
amendment if it became effective, effective two years after Dec. 27, 2020, see section 320(f) of Pub. L.
116-260, set out as a note under section 364 of thistitle.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 99-554,
set out as a hote under section 581 of Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8504. Sharing of compensation
(a) Except as provided in subsection (b) of this section, a person receiving compensation or
reimbursement under section 503(b)(2) or 503(b)(4) of thistitle may not share or agree to share—
(1) any such compensation or reimbursement with another person; or
(2) any compensation or reimbursement received by another person under such sections.

(b)(1) A member, partner, or regular associate in a professional association, corporation, or
partnership may share compensation or reimbursement received under section 503(b)(2) or 503(b)(4)



of thistitle with another member, partner, or regular associate in such association, corporation, or
partnership, and may share in any compensation or reimbursement received under such sections by
another member, partner, or regular associate in such association, corporation, or partnership.

(2) An attorney for a creditor that files a petition under section 303 of thistitle may share
compensation and reimbursement received under section 503(b)(4) of thistitle with any other
attorney contributing to the services rendered or expenses incurred by such creditor's attorney.

(c) This section shall not apply with respect to sharing, or agreeing to share, compensation with a
bona fide public service attorney referral program that operates in accordance with non-Federal law
regulating attorney referral services and with rules of professional responsibility applicable to
attorney acceptance of referrals.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2582; Pub. L. 109-8, title |11, §326, Apr. 20, 2005, 119 Stat.
99)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95989

Section 504 prohibits the sharing of compensation, or fee splitting, among attorneys, other professionals, or
trustees. The section provides only two exceptions. partners or associates in the same professional association,
partnership, or corporation may share compensation inter se; and attorneys for petitioning creditors that join in
a petition commencing an involuntary case may share compensation.

EDITORIAL NOTES

AMENDMENTS
2005—Subsec. (c). Pub. L. 109-8 added subsec. (c).

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

8505. Deter mination of tax liability

(a)(1) Except as provided in paragraph (2) of this subsection, the court may determine the amount
or legality of any tax, any fine or penalty relating to atax, or any addition to tax, whether or not
previously assessed, whether or not paid, and whether or not contested before and adjudicated by a
judicial or administrative tribunal of competent jurisdiction.

(2) The court may not so determine—

(A) the amount or legality of atax, fine, penalty, or addition to tax if such amount or legality
was contested before and adjudicated by ajudicial or administrative tribunal of competent
jurisdiction before the commencement of the case under thistitle;

(B) any right of the estate to atax refund, before the earlier of—

(1) 120 days after the trustee properly regquests such refund from the governmental unit from
which such refund is claimed; or
(ii) a determination by such governmental unit of such request; or

(C) the amount or legality of any amount arising in connection with an ad valorem tax on real or
personal property of the estate, if the applicable period for contesting or redetermining that amount
under applicable nonbankruptcy law has expired.

(b)(1)(A) The clerk shall maintain alist under which a Federal, State, or local governmental unit
responsible for the collection of taxes within the district may—



(i) designate an address for service of requests under this subsection; and
(ii) describe where further information concerning additional requirements for filing such
requests may be found.

(B) If such governmental unit does not designate an address and provide such address to the clerk
under subparagraph (A), any request made under this subsection may be served at the address for the
filing of atax return or protest with the appropriate taxing authority of such governmental unit.

(2) A trustee may request a determination of any unpaid liability of the estate for any tax incurred
during the administration of the case by submitting a tax return for such tax and arequest for such a
determination to the governmental unit charged with responsibility for collection or determination of
such tax at the address and in the manner designated in paragraph (1). Unless such return is
fraudulent, or contains a material misrepresentation, the estate, the trustee, the debtor, and any
successor to the debtor are discharged from any liability for such tax—

(A) upon payment of the tax shown on such return, if—

(i) such governmental unit does not notify the trustee, within 60 days after such request, that
such return has been selected for examination; or

(i) such governmental unit does not complete such an examination and notify the trustee of
any tax due, within 180 days after such request or within such additional time as the court, for
cause, permits;

(B) upon payment of the tax determined by the court, after notice and a hearing, after
completion by such governmental unit of such examination; or
(C) upon payment of the tax determined by such governmental unit to be due.

(c) Notwithstanding section 362 of thistitle, after determination by the court of atax under this
section, the governmental unit charged with responsibility for collection of such tax may assess such
tax against the estate, the debtor, or a successor to the debtor, as the case may be, subject to any
otherwise applicable law.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2582; Pub. L. 98-353, title |11, §447, July 10, 1984, 98 Stat.
374; Pub. L. 109-8, title V11, §§701(b), 703, 715, Apr. 20, 2005, 119 Stat. 124, 125, 129; Pub. L.
111-327, §2(a)(14), Dec. 22, 2010, 124 Stat. 3559.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 505 of the House amendment adopts a compromise position with respect to the determination of tax
liability from the position taken in H.R. 8200 as passed by the House and in the Senate amendment.

Determinations of tax liability: Authority of bankruptcy court to rule on merits of tax claims—The House
amendment authorizes the bankruptcy court to rule on the merits of any tax claim involving an unpaid tax,
fine, or penalty relating to atax, or any addition to atax, of the debtor or the estate. This authority applies, in
general, whether or not the tax, penalty, fine, or addition to tax had been previously assessed or paid.
However, the bankruptcy court will not have jurisdiction to rule on the merits of any tax claim which has been
previousy adjudicated, in a contested proceeding, before a court of competent jurisdiction. For this purpose, a
proceeding in the U.S. Tax Court isto be considered "contested" if the debtor filed a petition in the Tax Court
by the commencement of the case and the Internal Revenue Service had filed an answer to the petition.
Therefore, if a petition and answer were filed in the Tax Court before the title I1 petition wasfiled, and if the
debtor later defaultsin the Tax Court, then, under res judicata principles, the bankruptcy court could not then
rule on the debtor's or the estate's liability for the same taxes.

The House amendment adopts the rule of the Senate hill that the bankruptcy court can, under certain
conditions, determine the amount of tax refund claim by the trustee. Under the House amendment, if the
refund results from an offset or counterclaim to a claim or request for payment by the Internal Revenue
Service, or other tax authority, the trustee would not first have to file an administrative claim for refund with
the tax authority.

However, if the trustee requests arefund in other situations, he would first have to submit an administrative
claim for the refund. Under the House amendment, if the Internal Revenue Service, or other tax authority does
not rule on the refund claim within 120 days, then the bankruptcy court may rule on the merits of the refund



claim.

Under the Internal Revenue Code [title 26], a suit for refund of Federal taxes cannot be filed until 6 months
after aclaim for refund isfiled with the Internal Revenue Service (sec. 6532(a) [title 26]). Because of the
bankruptcy aim to close the estate as expeditiously as possible, the House amendment shortens to 120 days the
period for the Internal Revenue Service to decide the refund claim.

The House amendment al so adopts the substance of the Senate hill rule permitting the bankruptcy court to
determine the amount of any penalty, whether punitive or pecuniary in nature, relating to taxes over which it
has jurisdiction.

Jurisdiction of the tax court in bankruptcy cases. The Senate amendment provided a detailed series of rules
concerning the jurisdiction of the U.S. Tax Court, or similar State or local administrative tribunal to determine
personal tax liabilities of an individual debtor. The House amendment deletes these specific rules and relies on
procedures to be derived from broad general powers of the bankruptcy court.

Under the House amendment, as under present law, a corporation seeking reorganization under chapter 11
is considered to be personally before the bankruptcy court for purposes of giving that court jurisdiction over
the debtor's personal liability for a nondischargeabl e tax.

The rules are more complex where the debtor is an individual under chapter 7, 11, or 13. An individual
debtor or the tax authority can, as under section 17¢ of the present Bankruptcy Act [section 35(c) of former
title 11], file arequest that the bankruptcy court determine the debtor's personal liability for the balance of any
nondischargeable tax not satisfied from assets of the estate. The House amendment intends to retain these
procedures and also adds a rule staying commencement or continuation of any proceeding in the Tax Court
after the bankruptcy petition isfiled, unless and until that stay is lifted by the bankruptcy judge under section
362(a)(8). The House amendment also stays assessment as well as collection of a prepetition claim against the
debtor (sec. 362(a)(6)). A tax authority would not, however, be stayed from issuing a deficiency notice during
the bankruptcy case (sec. (b)(7)) [sec. 362(b)(8)]. The Senate amendment repeal ed the existing authority of the
Internal Revenue Service to make an immediate assessment of taxes upon bankruptcy (sec. 6871(a) of the
code [title 26]. See section 321 of the Senate bill. Asindicated, the substance of that provision, also affecting
State and local taxes, is contained in section 362(a)(6) of the House amendment. The statute of limitationsis
tolled under the House amendment while the bankruptcy case is pending.

Where no proceeding in the Tax Court is pending at the commencement of the bankruptcy case, the tax
authority can, under the House amendment, file a claim against the estate for a prepetition tax liability and
may also file arequest that the bankruptcy court hear arguments and decide the merits of an individual
debtor's personal liability for the balance of any nondischargeable tax liability not satisfied from assets of the
estate. Bankruptcy terminology refers to the latter type of request as a creditor's complaint to determine the
dischargeability of a debt. Where such acomplaint isfiled, the bankruptcy court will have personal
jurisdiction over an individual debtor, and the debtor himself would have no access to the Tax Court, or to any
other court, to determine his personal liability for nondischargeable taxes.

If atax authority decides not to file a claim for taxes which would typically occur where there are few, if
any, assets in the estate, normally the tax authority would also not request the bankruptcy court to rule on the
debtor's personal liability for a nondischargeable tax. Under the House amendment, the tax authority would
then have to follow normal procedures in order to collect a nondischargeable tax. For example, in the case of
nondischargeable Federal income taxes, the Internal Revenue Service would be required to issue a deficiency
notice to an individual debtor, and the debtor could then file a petition in the Tax Court—or arefund suit in a
district court—as the forum in which to litigate his personal liability for a nondischargeable tax.

Under the House amendment, as under present law, an individual debtor can also file acomplaint to
determine dischargeability. Consequently, where the tax authority does not file a claim or arequest that the
bankruptcy court determine dischargeability of a specific tax liability, the debtor could file such arequest on
his own behalf, so that the bankruptcy court would then determine both the validity of the claim against assets
in the estate and a so the personal liability of the debtor for any nondischargeabl e tax.

Where a proceeding is pending in the Tax Court at the commencement of the bankruptcy case, the
commencement of the bankruptcy case automatically stays further action in the Tax Court case unless and
until the stay islifted by the bankruptcy court. The Senate amendment repealed a provision of the Internal
Revenue case barring a debtor from filing a petition in the Tax Court after commencement of a bankruptcy
case (sec. 6871(b) of the code [26 U.S.C. 6871(b)]). See section 321 of the Senate bill. Asindicated earlier,
the equivalent of the code amendment is embodied in section 362(a)(8) of the House amendment, which
automatically stays commencement or continuation of any proceeding in the Tax Court until the stay is lifted
or the case is terminated. The stay will permit sufficient time for the bankruptcy trustee to determine if he
desiresto join the Tax Court proceeding on behalf of the estate. Where the trustee chooses to join the Tax
Court proceeding, it is expected that he will seek permission to intervene in the Tax Court case and then



request that the stay on the Tax Court proceeding be lifted. In such a case, the merits of the tax liability will be
determined by the Tax Court, and its decision will bind both the individual debtor asto any taxes which are
nondischargeable and the trustee as to the tax claim against the estate.

Where the trustee does not want to intervene in the Tax Court, but an individual debtor wants to have the
Tax Court determine the amount of his personal liability for nondischargeable taxes, the debtor can request the
bankruptcy court to lift the automatic stay on existing Tax Court proceedings. If the stay is lifted and the Tax
Court reaches its decision before the bankruptcy court's decision on the tax claim against the estate, the
decision of the Tax Court would bind the bankruptcy court under principles of res judicata because the
decision of the Tax Court affected the personal liability of the debtor. If the trustee does not wish to subject
the estate to the decision of the Tax Court if the latter court decides the issues before the bankruptcy court
rules, the trustee could resist the lifting of the stay on the existing Tax Court proceeding. If the Internal
Revenue Service had issued a deficiency notice to the debtor before the bankruptcy case began, but as of the
filing of the bankruptcy petition the 90-day period for filing in the Tax Court was still running, the debtor
would be automatically stayed from filing a petition in the Tax Court. If either the debtor or the Internal
Revenue Service then files a complaint to determine dischargeability in the bankruptcy court, the decision of
the bankruptcy court would bind both the debtor and the Internal Revenue Service.

The bankruptcy judge could, however, lift the stay on the debtor to allow him to petition the Tax Court,
while reserving the right to rule on the tax authority's claim against assets of the estate. The bankruptcy court
could also, upon request by the trustee, authorize the trustee to intervene in the Tax Court for purposes of
having the estate also governed by the decision of the Tax Court.

In essence, under the House amendment, the bankruptcy judge will have authority to determine which court
will determine the merits of the tax claim both asto claims against the estate and claims against the debtor
concerning his personal liability for nondischargeable taxes. Thus, if the Internal Revenue Service, or a State
or local tax authority, files a petition to determine dischargeability, the bankruptcy judge can either rule on the
merits of the claim and continue the stay on any pending Tax Court proceeding or lift the stay on the Tax
Court and hold the dischargeability complaint in abeyance. If he rules on the merits of the complaint before
the decision of the Tax Court is reached, the bankruptcy court's decision would bind the debtor asto
nondischargeabl e taxes and the Tax Court would be governed by that decision under principles of res judicata.
If the bankruptcy judge does not rule on the merits of the complaint before the decision of the Tax Court is
reached, the bankruptcy court will be bound by the decision of the Tax Court as it affects the amount of any
claim against the debtor's estate.

If the Internal Revenue Service does not file a complaint to determine dischargeability and the automatic
stay on apending Tax Court proceeding is not lifted, the bankruptcy court could determine the merits of any
tax claim against the estate. That decision will not bind the debtor personally because he would not have been
personally before the bankruptcy court unless the debtor himself asks the bankruptcy court to rule on his
personal liability. In any such situation where no party filed a dischargeability petition, the debtor would have
access to the Tax Court to determine his personal liability for a nondischargeable tax debt. While the Tax
Court in such asituation could take into account the ruling of the bankruptcy court on claims against the estate
in deciding the debtor's personal liability, the bankruptcy court's ruling would not bind the Tax Court under
principles of resjudicata, because the debtor, in that situation, would not have been personally before the
bankruptcy court.

If neither the debtor nor the Internal Revenue Service files a claim against the estate or arequest to rule on
the debtor's persona liability, any pending tax court proceeding would be stayed until the closing of the
bankruptcy case, at which time the stay on the tax court would cease and the tax court case could continue for
purposes of deciding the merits of the debtor's personal liability for nondischargeable taxes.

Audit of trustee's returns. Under both bills, the bankruptcy court could determine the amount of any
administrative period taxes. The Senate amendment, however, provided for an expedited audit procedure,
which was mandatory in some cases. The House amendment (sec. 505(b)), adopts the provision of the House
bill allowing the trustee discretion in all cases whether to ask the Internal Revenue Service, or State or local
tax authority for a prompt audit of his returns on behalf of the estate. The House amendment, however, adopts
the provision of the Senate bill permitting a prompt audit only on the basis of tax returns filed by the trustee
for completed taxable periods. Procedures for a prompt audit set forth in the Senate bill are also adopted in
modified form.

Under the procedure, before the case can be closed, the trustee may request atax audit by the local, State or
Federal tax authority of all tax returnsfiled by the trustee. The taxing authority would have to notify the
trustee and the bankruptcy court within 60 days whether it accepts returns or desires to audit the returns more
fully. If an audit is conducted, the taxing authority would have to notify the trustee of tax deficiency within
180 days after the original request, subject to extensions of time if the bankruptcy court approves. If the



trustee does not agree with the results of the audit, the trustee could ask the bankruptcy court to resolve the
dispute. Once the trustee's tax liability for administration period taxes has thus been determined, the legal
effect in a case under chapter 7 or 11 would be to discharge the trustee and any predecessor of the trustee, and
also the debtor, from any further liability for these taxes.

The prompt audit procedure would not be available with respect to any tax liability asto which any return
required to be filed on behalf of the estate is not filed with the proper tax authority. The House amendment
also specifies that a discharge of the trustee or the debtor which would otherwise occur will not be granted, or
will bevoid if the return filed on behalf of the estate reflects fraud or material misrepresentation of facts.

For purposes of the above prompt audit procedures, it is intended that the tax authority with which the
request for audit isto befiled is, as the Federal taxes, the office of the District Director in the district where
the bankruptcy caseis pending.

Under the House amendment, if the trustee does not request a prompt audit, the debtor would not be
discharged from possible transferee liability if any assets are returned to the debtor.

Assessment after decision: As indicated above, the commencement of a bankruptcy case automatically stays
assessment of any tax (sec. 362(a)(6)). However, the House amendment provides (sec. 505(c)) that if the
bankruptcy court renders afinal judgment with regard to any tax (under the rules discussed above), the tax
authority may then make an assessment (if permitted to do so under otherwise applicable tax l1aw) without
waiting for termination of the case or confirmation of a reorganization plan.

Trustee's authority to appeal tax cases. The equivalent provision in the House bill (sec. 505(b)) and in the
Senate hill (sec. 362(h)) authorizing the trustee to prosecute an appeal or review of atax case are deleted as
unnecessary. Section 541(a) of the House amendment provides that property of the estate isto include all legal
or equitable interests of the debtor. These interests include the debtor's causes of action, so that the specific
provisions of the House and Senate bills are not needed.

SENATE REPORT NO. 95-989

Subsections (a) and (b) are derived, with only stylistic changes, from section 2a(2A) of the Bankruptcy Act
[section 11(a)(2A) of former title 11]. They permit determination by the bankruptcy court of any unpaid tax
liability of the debtor that has not been contested before or adjudicated by ajudicial or administrative tribunal
of competent jurisdiction before the bankruptcy case, and the prosecution by the trustee of an appeal from an
order of such abody if the time for review or appeal has not expired before the commencement of the
bankruptcy case. As under current Bankruptcy Act 82a (2A), Arkansas Corporation Commissioner v.
Thompson, 313 U.S. 132 (1941), remains good law to permit abstention where uniformity of assessment is of
significant importance.

Section (c) deals with procedures for obtaining a prompt audit of tax returns filed by the trusteein a
liquidation or reorganization case. Under the bill as originaly introduced, atrustee who is "in doubt"
concerning tax liabilities of the estate incurred during atitle 11 proceeding could obtain a discharge from
personal liability for himself and the debtor (but not for the debtor or the debtor's successor in a
reorganization), provided that certain administrative procedures were followed. The trustee could request a
prompt tax audit by the local, State, or Federal governmental unit. The taxing authority would have to notify
the trustee and the court within sixty days whether it accepted the return or desired to audit the returns more
fully. If an audit were conducted, the tax office would have to notify the trustee of any tax deficiency within 4
months (subject to an extension of time if the court approved). These procedures would apply only to tax
years completed on or before the case was closed and for which the trustee had filed atax return.

The committee bill eliminates the "in doubt" rule and makes mandatory (rather than optional) the trustee's
reguest for a prompt audit of the estate's tax returns. In many cases, the trustee could not be certain that his
returns raised no doubt about possible tax issues. In addition, it is desirable not to create a situation where the
taxing authority asserts atax liability against the debtor (as transferee of surplus assets, if any, return to him)
after the case is over; in any such situation, the debtor would be called on to defend atax return which he did
not prepare. Under the amendment, all disputes concerning these returns are to be resolved by the bankruptcy
court, and both the trustee and the debtor himself do not then face potential post-bankruptcy tax liabilities
based on these returns. This result would occur as to the debtor, however, only in aliquidation case.

In areorganization in which the debtor or a successor to the debtor continues in existence, the trustee could
obtain adischarge from personal liability through the prompt audit procedure, but the Treasury could still
claim adeficiency against the debtor (or his successor) for additional taxes due on returns filed during the title
11 proceedings.

HOUSE REPORT NO. 95-595

Subsection (c) is new. It codifiesin part the referee'sdecisionin In re Satmaster Corp., 465 F.2d 987 (5th
Cir. 1972). Its purpose is to protect the trustee from personal liability for atax falling on the estate that is not



assessed until after the caseis closed. If necessary to permit expeditious closing of the case, the court, on
reguest of the trustee, must order the governmental unit charged with the responsibility for collection or
determination of the tax to audit the trustee's return or be barred from attempting later collection. The court
will be required to permit sufficient time to perform an audit, if the taxing authority requestsit. The final order
of the court and the payment of the tax determined in that order discharges the trustee, the debtor, and any
successor to the debtor from any further liability for the tax. See Plumb, The Tax Recommendations of the
Commission on the Bankruptcy Laws. Tax Procedures, 88 Harv. L. Rev. 1360, 142342 (1975).

EDITORIAL NOTES

AMENDMENTS

2010—Subsec. (a)(2)(C). Pub. L. 111-327 substituted "applicable nonbankruptcy law" for "any law (other
than a bankruptcy law)".

2005—Subsec. (8)(2)(C). Pub. L. 109-8, §701(b), added subpar. (C).

Subsec. (b). Pub. L. 109-8, §703, added par. (1), redesignated existing provisions of subsec. (b) as par. (2)
and inserted "at the address and in the manner designated in paragraph (1)" after "determination of such tax"
in introductory provisions, redesignated former pars. (1) to (3) of subsec. (b) as subpars. (A) to (C),
respectively, of par. (2), and redesignated former subpars (A) and (B) of par. (1) ascls. (i) and (ii),
respectively, of subpar. (A).

Subsec. (b)(2). Pub. L. 109-8, 8715, inserted "the estate,” after "misrepresentation,” in introductory
provisions.

1984—Subsec. (a)(2)(B)(i). Pub. L. 98-353 substituted "or" for "and".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8506. Deter mination of secured status

(8)(1) An alowed claim of acreditor secured by alien on property in which the estate has an
interest, or that is subject to setoff under section 553 of thistitle, is a secured claim to the extent of
the value of such creditor'sinterest in the estate's interest in such property, or to the extent of the
amount subject to setoff, as the case may be, and is an unsecured claim to the extent that the value of
such creditor'sinterest or the amount so subject to setoff is less than the amount of such allowed
claim. Such value shall be determined in light of the purpose of the valuation and of the proposed
disposition or use of such property, and in conjunction with any hearing on such disposition or use or
on a plan affecting such creditor's interest.

(2) If the debtor is an individual in acase under chapter 7 or 13, such value with respect to
personal property securing an allowed claim shall be determined based on the replacement value of
such property as of the date of the filing of the petition without deduction for costs of sale or
marketing. With respect to property acquired for personal, family, or household purposes,
replacement value shall mean the price aretail merchant would charge for property of that kind
considering the age and condition of the property at the time value is determined.

(b) To the extent that an allowed secured claim is secured by property the value of which, after
any recovery under subsection () of this section, is greater than the amount of such claim, there shall
be allowed to the holder of such claim, interest on such claim, and any reasonable fees, costs, or
charges provided for under the agreement or State statute under which such claim arose.

(c) The trustee may recover from property securing an allowed secured claim the reasonable,



necessary costs and expenses of preserving, or disposing of, such property to the extent of any
benefit to the holder of such claim, including the payment of all ad valorem property taxes with
respect to the property.
(d) To the extent that alien secures a claim against the debtor that is not an allowed secured claim,
such lienisvoid, unless—
(2) such claim was disallowed only under section 502(b)(5) or 502(e) of thistitle; or
(2) such claim is not an alowed secured claim due only to the failure of any entity to filea
proof of such claim under section 501 of thistitle.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2583; Pub. L. 98-353, title 111, 8448, July 10, 1984, 98 Stat.
374; Pub. L. 109-8, title 111, 8327, title VII, §712(d), Apr. 20, 2005, 119 Stat. 99, 128.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 506(a) of the House amendment adopts the provision contained in the Senate amendment and
rejects acontrary provision as contained in H.R. 8200 as passed by the House. The provision contained in the
Senate amendment and adopted by the House amendment recognizes that an amount subject to set-off is
sufficient to recognize a secured status in the holder of such right. Additionally a determination of what
portion of an allowed claim is secured and what portion is unsecured is binding only for the purpose for which
the determination is made. Thus determinations for purposes of adequate protection is not binding for
purposes of "cram down" on confirmation in a case under chapter 11.

Section 506(b) of the House amendment adopts |language contained in the Senate amendment and rejects
language contained in H.R. 8200 as passed by the House. If the security agreement between the parties
provides for attorneys fees, it will be enforceable under title 11, notwithstanding contrary law, and is
recoverable from the collateral after any recovery under section 506(c).

Section 506(c) of the House amendment was contained in H.R. 8200 as passed by the House and adopted,
verbatim, in the Senate amendment. Any time the trustee or debtor in possession expends money to provide
for the reasonable and necessary cost and expenses of preserving or disposing of a secured creditor's
collateral, the trustee or debtor in possession is entitled to recover such expenses from the secured party or
from the property securing an allowed secured claim held by such party.

Section 506(d) of the House amendment is derived from H.R. 8200 as passed by the House and is adopted
in lieu of the alternative test provided in section 506(d) of the Senate amendment. For purposes of section
506(d) of the House amendment, the debtor is a party in interest.

Determination of Secured Status. The House amendment del etes section 506(d)(3) of the Senate
amendment, which insures that atax lien securing a nondischargeable tax claim is not voided because a tax
authority with notice or knowledge of the bankruptcy case failsto file aclaim for the liability (asit may elect
not to do, if it is clear there are insufficient assets to pay the liability). Since the House amendment retains
section 506(d) of the House hill that alien is not voided unless a party in interest has requested that the court
determine and allow or disallow the claim, provision of the Senate amendment is not necessary.

SENATE REPORT NO. 95-989

Subsection (&) of this section separates an undersecured creditor's claim into two parts. He has a secured
claim to the extent of the value of his collateral; and he has an unsecured claim for the balance of hisclaim.
The subsection also provides for the valuation of claims which involve setoffs under section 553. While courts
will have to determine value on a case-by-case basis, the subsection makesit clear that valuation isto be
determined in light of the purpose of the valuation and the proposed disposition or use of the subject property.
This determination shall be made in conjunction with any hearing on such disposition or use of property or on
aplan affecting the creditor'sinterest. To illustrate, avaluation early in the case in a proceeding under sections
361-363 would not be binding upon the debtor or creditor at the time of confirmation of the plan. Throughout
the bill, references to secured claims are only to the claim determined to be secured under this subsection, and
not to the full amount of the creditor's claim. This provision abolishes the use of the terms "secured creditor”
and "unsecured creditor" and substitutes in their places the terms "secured claim™ and "unsecured claim.”

Subsection (b) codifies current law by entitling a creditor with an oversecured claim to any reasonable fees
(including attorney's fees), costs, or charges provided under the agreement under which the claim arose. These
fees, costs, and charges are secured claims to the extent that the value of the collateral exceeds the amount of
the underlying claim.

Subsection (c) also codifies current law by permitting the trustee to recover from property the value of
which is greater than the sum of the claims secured by alien on that property the reasonabl e, necessary costs



and expenses of preserving, or disposing of, the property. The recovery islimited to the extent of any benefit
to the holder of such claim.

Subsection (d) provides that to the extent a secured claim is not allowed, itslien is void unless the holder
had neither actual notice nor knowledge of the case, the lien was not listed by the debtor in a chapter 9 or 11
case or such claim was disallowed only under section 502(¢).

HOUSE REPORT NO. 95-595
Subsection (d) permits liens to pass through the bankruptcy case unaffected. However, if a party in interest
requests the court to determine and allow or disallow the claim secured by the lien under section 502 and the
claim is not allowed, then the lien is void to the extent that the claim is not allowed. The voiding provision
does not apply to claims disallowed only under section 502(e), which requires disallowance of certain claims
against the debtor by a codebtor, surety, or guarantor for contribution or reimbursement.

EDITORIAL NOTES

AMENDMENTS

2005—Subsec. (a). Pub. L. 109-8, 8327, designated existing provisions as par. (1) and added par. (2).

Subsec. (b). Pub. L. 109-8, §712(d)(1), inserted "or State statute” after "agreement”.

Subsec. (¢). Pub. L. 109-8, §712(d)(2), inserted ", including the payment of all ad valorem property taxes
with respect to the property” before period at end.

1984—Subsec. (b). Pub. L. 98-353, 8448(a), inserted "for" after "provided”.

Subsec. (d)(1). Pub. L. 98-353, 8448(b), substituted "such claim was disallowed only under section
502(b)(5) or 502(e) of thistitle" for "a party in interest has not requested that the court determine and allow or
disallow such claim under section 502 of thistitle".

Subsec. (d)(2). Pub. L. 98-353, 8448(b), substituted "such claim is not an allowed secured claim due only
to the failure of any entity to file aproof of such claim under section 501 of thistitle" for "such claim was
disallowed only under section 502(e) of thistitle".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under thistitle before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8507. Priorities

(a) The following expenses and claims have priority in the following order:
(1) First:

(A) Allowed unsecured claims for domestic support obligations that, as of the date of the
filing of the petition in a case under thistitle, are owed to or recoverable by a spouse, former
spouse, or child of the debtor, or such child's parent, legal guardian, or responsible relative,
without regard to whether the claim is filed by such person or isfiled by a governmental unit on
behalf of such person, on the condition that funds received under this paragraph by a
governmental unit under thistitle after the date of the filing of the petition shall be applied and
distributed in accordance with applicable nonbankruptcy law.

(B) Subject to claims under subparagraph (A), allowed unsecured claims for domestic
support obligations that, as of the date of the filing of the petition, are assigned by a spouse,
former spouse, child of the debtor, or such child's parent, legal guardian, or responsible relative
to agovernmental unit (unless such obligation is assigned voluntarily by the spouse, former
spouse, child, parent, legal guardian, or responsible relative of the child for the purpose of



collecting the debt) or are owed directly to or recoverable by a governmental unit under
applicable nonbankruptcy law, on the condition that funds received under this paragraph by a
governmental unit under thistitle after the date of the filing of the petition be applied and
distributed in accordance with applicable nonbankruptcy law.

(C) If atrustee is appointed or elected under section 701, 702, 703, 1104, 1202, or 1302, the
administrative expenses of the trustee allowed under paragraphs (1)(A), (2), and (6) of section
503(b) shall be paid before payment of claims under subparagraphs (A) and (B), to the extent
that the trustee administers assets that are otherwise available for the payment of such claims.

(2) Second, administrative expenses allowed under section 503(b) of thistitle, unsecured claims
of any Federal reserve bank related to loans made through programs or facilities authorized under

section 13(3) of the Federal Reserve Act (12 U.S.C. 343),1 and any fees and charges assessed
against the estate under chapter 123 of title 28.
(3) Third, unsecured claims allowed under section 502(f) of thistitle.

(4) Fourth, allowed unsecured claims, but only to the extent of $10,000 2 for each individual or
corporation, as the case may be, earned within 180 days before the date of the filing of the petition
or the date of the cessation of the debtor's business, whichever occursfirst, for—

(A) wages, saaries, or commissions, including vacation, severance, and sick |eave pay earned
by an individual; or

(B) sales commissions earned by an individual or by a corporation with only 1 employee,
acting as an independent contractor in the sale of goods or services for the debtor in the ordinary
course of the debtor's businessif, and only if, during the 12 months preceding that date, at least

75 percent of the amount that the individual or corporation earned by acting as an independent

contractor in the sale of goods or services was earned from the debtor.

(5) Fifth, allowed unsecured claims for contributions to an employee benefit plan—

(A) arising from services rendered within 180 days before the date of the filing of the petition
or the date of the cessation of the debtor's business, whichever occursfirst; but only

(B) for each such plan, to the extent of —

(i) the number of employees covered by each such plan multiplied by $10,000; 2 less

(i) the aggregate amount paid to such employees under paragraph (4) of this subsection,
plus the aggregate amount paid by the estate on behalf of such employees to any other
employee benefit plan.

(6) Sixth, allowed unsecured claims of persons—

(A) engaged in the production or raising of grain, as defined in section 557(b) of thistitle,
against a debtor who owns or operates a grain storage facility, as defined in section 557(b) of
thistitle, for grain or the proceeds of grain, or

(B) engaged as a United States fisherman against a debtor who has acquired fish or fish
produce from afisherman through a sale or conversion, and who is engaged in operating a fish
produce storage or processing facility—

but only to the extent of $4,000 2 for each such individual.

(7) Seventh, allowed unsecured claims of individuals, to the extent of $1,800 2 for each such
individual, arising from the deposit, before the commencement of the case, of money in
connection with the purchase, lease, or rental of property, or the purchase of services, for the
personal, family, or household use of such individuals, that were not delivered or provided.

(8) Eighth, allowed unsecured claims of governmental units, only to the extent that such claims
arefor—

(A) atax on or measured by income or gross receipts for ataxable year ending on or before
the date of the filing of the petition—
(1) for which areturn, if required, islast due, including extensions, after three years before



the date of the filing of the petition;
(i) assessed within 240 days before the date of the filing of the petition, exclusive of—
(I any time during which an offer in compromise with respect to that tax was pending
or in effect during that 240-day period, plus 30 days; and
(1) any time during which a stay of proceedings against collectionswasin effect in a
prior case under this title during that 240-day period, plus 90 days; or

(iii) other than atax of akind specified in section 523(a)(1)(B) or 523(a)(1)(C) of thistitle,
not assessed before, but assessable, under applicable law or by agreement, after, the
commencement of the case;

(B) aproperty tax incurred before the commencement of the case and last payable without
penalty after one year before the date of the filing of the petition;

(C) atax required to be collected or withheld and for which the debtor isliable in whatever
capacity;

(D) an employment tax on awage, salary, or commission of akind specified in paragraph (4)
of this subsection earned from the debtor before the date of the filing of the petition, whether or
not actually paid before such date, for which areturn islast due, under applicable law or under
any extension, after three years before the date of the filing of the petition;

(E) an excise tax on—

(i) atransaction occurring before the date of the filing of the petition for which areturn, if
required, is last due, under applicable law or under any extension, after three years before the
date of the filing of the petition; or

(i) if areturnisnot required, atransaction occurring during the three years immediately
preceding the date of the filing of the petition;

(F) acustoms duty arising out of the importation of merchandise—

(i) entered for consumption within one year before the date of the filing of the petition;

(i) covered by an entry liquidated or reliquidated within one year before the date of the
filing of the petition; or

(ii1) entered for consumption within four years before the date of the filing of the petition
but unliquidated on such date, if the Secretary of the Treasury certifies that failure to liquidate
such entry was due to an investigation pending on such date into assessment of antidumping
or countervailing duties or fraud, or if information needed for the proper appraisement or
classification of such merchandise was not available to the appropriate customs officer before
such date; or

(G) apenalty related to aclaim of akind specified in this paragraph and in compensation for
actual pecuniary loss.

An otherwise applicable time period specified in this paragraph shall be suspended for any period
during which a governmental unit is prohibited under applicable nonbankruptcy law from
collecting atax as aresult of arequest by the debtor for a hearing and an appeal of any collection
action taken or proposed against the debtor, plus 90 days; plus any time during which the stay of
proceedings was in effect in aprior case under thistitle or during which collection was precluded
by the existence of 1 or more confirmed plans under thistitle, plus 90 days.

(9) Ninth, allowed unsecured claims based upon any commitment by the debtor to a Federal
depository institutions regulatory agency (or predecessor to such agency) to maintain the capital of
an insured depository institution.

(10) Tenth, alowed claims for death or personal injury resulting from the operation of a motor
vehicle or vessel if such operation was unlawful because the debtor was intoxicated from using
alcohol, adrug, or another substance.



(b) If the trustee, under section 362, 363, or 364 of thistitle, provides adequate protection of the
interest of aholder of aclaim secured by alien on property of the debtor and if, notwithstanding
such protection, such creditor has a claim allowable under subsection (a)(2) of this section arising
from the stay of action against such property under section 362 of thistitle, from the use, sale, or
lease of such property under section 363 of thistitle, or from the granting of alien under section
364(d) of thistitle, then such creditor's claim under such subsection shall have priority over every
other claim allowable under such subsection.

(c) For the purpose of subsection (a) of this section, a claim of a governmental unit arising from an
erroneous refund or credit of atax hasthe same priority as aclaim for the tax to which such refund
or credit relates.

(d) An entity that is subrogated to the rights of a holder of a claim of akind specified in subsection
@), (a4, (a(5), (a(6), (a)(7), or (a)(9) or subparagraphs (A) through (E) and (G) of subsection
(a)(8) of this section is not subrogated to the right of the holder of such claim to priority under such
subsection or subparagraph.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2583; Pub. L. 98-353, title |11, §§350, 449, July 10, 1984, 98
Stat. 358, 374; Pub. L. 101-647, title XXV, §2522(d), Nov. 29, 1990, 104 Stat. 4867; Pub. L.
103-394, title |, §108(c), title 11, §207, title 111, §304(c), title VV, §501(b)(3), (d)(11), Oct. 22, 1994,
108 Stat. 4112, 4123, 4132, 4142, 4145; Pub. L. 109-8, title |1, 88212, 223, title V1, §§705, 706,
title X1V, §1401, title XV, §1502(a)(1), Apr. 20, 2005, 119 Stat. 51, 62, 126, 214, 216; Pub. L.
111-203, title X1, §1101(b), July 21, 2010, 124 Stat. 2115; Pub. L. 111-327, §2(a)(15), Dec. 22,
2010, 124 Stat. 3559; Pub. L. 116-260, div. FF, title X, §1001(i), Dec. 27, 2020, 134 Stat. 3221.)

AMENDMENT OF SUBSECTION (D)

Pub. L. 116-260, div. FF, title X, 81001(i)(2), Dec. 27, 2020, 134 Sat. 3221, provided that,
effective on the date that is 1 year after Dec. 27, 2020, subsection (d) of this section is amended:

(1) by inserting ", (a)(8)" before™, or ()(9)";

(2) by striking "or subparagraphs (A) through (E) and (G) of subsection (a)(8)"; and

(3) by striking "or subparagraph” after "such subsection".

See 2020 Amendment note bel ow.

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 507(a)(3) of the House amendment represents a compromise dollar amount and date for the priority
between similar provisions contained in H.R. 8200 as passed by the House and the Senate amendments. A
similar compromise is contained in section 507(a)(4).

Section 507(a)(5) represents a compromise on amount between the priority as contained in H.R. 8200 as
passed by the House and the Senate amendment. The Senate provision for limiting the priority to consumers
having less than a fixed grossincome is del eted.

Section 507(a)(6) of the House amendment represents a compromise between similar provisions contained
in H.R. 8200 as passed by the House and the Senate amendment.

Section 507(b) of the House amendment is new and is derived from the compromise contained in the House
amendment with respect to adequate protection under section 361. Subsection (b) provides that to the extent
adequate protection of the interest of a holder of a claim proves to be inadequate, then the creditor's claim is
given priority over every other allowable claim entitled to distribution under section 507(a). Section 507(b) of
the Senate amendment is deleted.

Section 507(c) of the House amendment is new. Section 507(d) of the House amendment prevents
subrogation with respect to priority for certain priority claims. Subrogation with respect to priority is intended
to be permitted for administrative claims and claims arising during the gap period.

Priorities: Under the House amendment, taxes receive priority as follows:

First. Administration expenses: The amendment generally follows the Senate amendment in providing
expressly that taxes incurred during the administration of the estate share the first priority given to
administrative expenses generally. Among the taxes which receivesfirst priority, as defined in section 503, are
the employees and the employer's shares of employment taxes on wages earned and paid after the petitionis
filed. Section 503(b)(1) also includes in administration expenses atax liability arising from an excessive
alowance by atax authority of a"quickie refund” to the estate. (In the case of Federal taxes, such refunds are



allowed under special rules based on net operating loss carrybacks (sec. 6411 of the Internal Revenue Code
[title 26]).

An exception is made to first priority treatment for taxes incurred by the estate with regard to the
employer's share of employment taxes on wages earned from the debtor before the petition but paid from the
estate after the petition has been filed. In this situation, the employer's tax receives either sixth priority or
general claim treatment.

The House amendment al so adopts the provisions of the Senate amendment which include in the definition
of administrative expenses under section 503 any fine, penalty (including "additions to tax" under applicable
tax laws) or reduction in credit imposed on the estate.

Second. "Involuntary gap" claims: "Involuntary gap” creditors are granted second priority by paragraph (2)
of section 507(a). This priority includes tax claims arising in the ordinary course of the debtor's business or
financia affairs after he has been placed involuntarily in bankruptcy but before a trustee is appointed or before
the order for relief.

Third. Certain taxes on prepetition wages: Wage claims entitled to third priority are for compensation which
does not exceed $2,000 and was earned during the 90 days before the filing of the bankruptcy petition or the
cessation of the debtor's business. Certain employment taxes receive third priority in payment from the estate
along with the payment of wages to which the taxes relate. In the case of wages earned before the filing of the
petition, but paid by the trustee (rather than by the debtor) after the filing of the petition, claims or the
employees share of the employment taxes (withheld income taxes and the employees share of the social
security or railroad retirement tax) receive third priority to the extent the wage claims themselves are entitled
to this priority.

In the case of wages earned from and paid by the debtor before the filing of the petition, the employer's
share of the employment taxes on these wages paid by the debtor receives sixth priority or, if not entitled to
that priority, are treated only as general claims. Under the House amendment, the employer's share of
employment taxes on wages earned by employees of the debtor, but paid by the trustee after the filing of the
bankruptcy petition, will also receive sixth priority to the extent that claims for the wages receive third
priority. To the extent the claims for wages do not receive third priority, but instead are treated only as general
claims, claims for the employer's share of the employment taxes attributable to those wages will also be
treated as general claims. In calculating the amounts payabl e as general wage claims, the trustee must pay the
employer's share of employment taxes on such wages.

Sixth priority. The House amendment modifies the provisions of both the House hill and Senate amendment
in the case of sixth priority taxes. Under the amendment, the following Federal, State and local taxes are
included in the sixth priority:

First. Income and gross receipts taxes incurred before the date of the petition for which the last due date of
the return, including al extensions of time granted to file the return, occurred within 3 years before the date on
which the petition wasfiled, or after the petition date. Under this rule, the due date of the return, rather than
the date on which the taxes were assessed, determines the priority.

Second. Income and gross receipts taxes assessed at any time within 240 days before the petition date.
Under this rule, the date on which the governmental unit assesses the tax, rather than the due date of the
return, determines the priority.

If, following assessment of atax, the debtor submits an offer in compromise to the governmental unit, the
House amendment provides that the 240-day period is to be suspended for the duration of the offer and will
resume running after the offer is withdrawn or rejected by the governmental unit, but the tax liability will
receive priority if thetitle 11 petition is filed during the balance of the 240-day period or during a minimum of
30 days after the offer iswithdrawn or rejected. This rule modifies a provision of the Senate amendment
dealing specifically with offersin compromise. Under the modified rule, if, after the assessment, an offer in
compromise is submitted by the debtor and is still pending (without having been accepted or rejected) at the
date on which atitle 11 petition isfiled, the underlying liability will receive sixth priority. However, if an
assessment of atax liability is made but the tax is not collected within 240 days, the tax will not receive
priority under section 507(a)(6)(A)(i) and the debtor cannot revive a priority for that tax by submitting an
offer in compromise.

Third. Income and gross receipts taxes not assessed before the petition date but still permitted, under
otherwise applicable tax laws, to be assessed. Thus, for example, a prepetition tax liability isto receive sixth
priority under thisruleif, under the applicable statute of limitations, the tax liability can still be assessed by
the tax authority. This rule also covers situations referred to in section 507(a)(6)(B)(ii) of the Senate
amendment where the assessment or collection of atax was prohibited before the petition pending exhaustion
of judicia or administrative remedies, except that the House amendment eliminates the 300-day limitation of
the Senate bill. So, for example, if before the petition a debtor was engaged in litigation in the Tax Court,



during which the Internal Revenue Code [title 26] bars the Internal Revenue Service from assessing or
collecting the tax, and if the tax court decision is made in favor of the Service before the petition under title 11
isfiled, thereby lifting the restrictions on assessment and collection, the tax liability will receive sixth priority
even if the tax authority does not make an assessment within 300 days before the petition (provided, of course,
that the statute of limitations on assessment has not expired by the petition date).

In light of the above categories of the sixth priority, and tax liability of the debtor (under the Internal
Revenue Code [title 26] or State or local law) as atransferee of property from another person will receive
sixth priority without the limitations contained in the Senate amendment so long as the transferee liability had
not been assessed by the tax authority by the petition date but could still have been assessed by that date under
the applicable tax statute of limitations or, if the transferee liability had been assessed before the petition, the
assessment was made no more than 240 days before the petition date.

Alsoinlight of the above categories, the treatment of prepetition tax liabilities arising from an excessive
allowance to the debtor of atentative carryback adjustment, such as a "quickie refund" under section 6411 of
the Internal Revenue Code [title 26] isrevised as follows: If the tax authority has assessed the additional tax
before the petition, the tax liability will receive priority if the date of assessment was within 240 days before
the petition date. If the tax authority had not assessed the additional tax by the petition, the tax liability will
till receive priority so long as, on the petition date, assessment of the liability is not barred by the statute of
limitations.

Fourth. Any property tax assessed before the commencement of the case and last payable without penalty
within 1 year before the petition, or thereafter.

Fifth. Taxes which the debtor was required by law to withhold or collect from others and for which heis
liable in any capacity, regardless of the age of the tax claims. This category covers the so-called "trust fund”
taxes, that is, income taxes which an employer is required to withhold from the pay of his employees, and the
employees share of social security taxes.

In addition, this category includes the liability of aresponsible officer under the Internal Revenue Code
(sec. 6672) [title 26] for income taxes or for the employees' share of social security taxes which that officer
was responsible for withholding from the wages of employees and paying to the Treasury, although he was
not himself the employer. This priority will operate when a person found to be a responsible officer has
himself filed in title 11, and the priority will cover the debtor's responsible officer liability regardless of the
age of the tax year to which the tax relates. The U.S. Supreme Court has interpreted present law to require the
same result as will be reached under thisrule. U.S. v. Sotelo, 436 U.S. 268 (1978) [98 S.Ct. 1795, 56 L.Ed.2d
275, rehearing denied 98 S.Ct. 3126, 438 U.S. 907, 57 L.Ed.2d 1150].

This category aso includes the liability under section 3505 of the Internal Revenue Code [26 U.S.C. 3505]
of ataxpayer who loans money for the payment of wages or other compensation.

Sixth. The employer's share of employment taxes on wages paid before the petition and on third-priority
wages paid postpetition by the estate. The priority rules under the House amendment governing employment
taxes can thus be summarized as follows. Claims for the employees shares of employment taxes attributable
to wages both earned and paid before the filing of the petition are to receive sixth priority. In the case of
employee wages earned, but not paid, before the filing of the bankruptcy petition, claims for the employees
share of employment taxes receive third priority to the extent the wages themselves receive third priority.
Claims which relate to wages earned before the petition, but not paid before the petition (and which are not
entitled to the third priority under the rule set out above), will be paid as general claims. Since the related
wages will receive no priority, the related employment taxes would a so be paid as nonpriority general claims.

The employer's share of the employment taxes on wages earned and paid before the bankruptcy petition
will receive sixth priority to the extent the return for these taxes was last due (including extensions of time)
within 3 years before the filing of the petition, or was due after the petition was filed. Older tax claims of this
nature will be payable as general claims. In the case of wages earned by employees before the petition, but
actually paid by the trustee (as claims against the estate) after the title 11 case commenced, the employer's
share of the employment taxes on third priority wages will be payable as sixth priority claims and the
employer's taxes on prepetition wages which are treated only as general claimswill be payable only as genera
claims. In calculating the amounts payable as general wage claims, the trustee must pay the employer's share
of employment taxes on such wages. The House amendment thus del etes the provision of the Senate
amendment that certain employer taxes receive third priority and are to be paid immediately after payment of
third priority wages and the employees' shares of employment taxes on those wages.

In the case of employment taxes relating to wages earned and paid after the petition, both the employees
shares and the employer's share will receive first priority as administration expenses of the estate.

Seventh. Excise taxes on transactions for which areturn, if required, is last due, under otherwise applicable
law or under any extension of timeto file the return, within 3 years before the petition was filed, or thereafter.



If areturnis not required with regard to a particular excise tax, priority isgiven if the transaction or event
itself occurred within 3 years before the date on which the title 11 petition wasfiled. All Federal, State or local
taxes generally considered or expressly treated as excises are covered by this category, including sales taxes,
estate and gift taxes, gasoline and special fuel taxes, and wagering and truck taxes.

Eighth. Certain unpaid customs duties. The House amendment coversin this category duties on imports
entered for consumption within 1 year before the filing of the petition, but which are still unliquidated on the
petition date; duties covered by an entry liquidated or reliquidated within 1 year before the petition date; and
any duty on merchandise entered for consumption within 4 years before the petition but not liquidated on the
petition date, if the Secretary of the Treasury or his delegate certifies that duties were not liquidated because
of possible assessment of antidumping or countervailing duties or fraud penalties.

For purposes of the above priority rules, the House amendment adopts the provision of the Senate hill that
any tax liability which, under otherwise applicable tax law, is collectible in the form of a"penalty,” isto be
treated in the same manner as atax liability. In bankruptcy terminology, such tax liabilities are referred to as
pecuniary loss penalties. Thus, any tax liability which under the Internal Revenue Code [title 26] or State or
local tax law is payable as a"penalty,” in addition to the liability of aresponsible person under section 6672 of
the Internal Revenue Code [26 U.S.C. 6672] will be entitled to the priority which the liability would receive if
it were expressly labeled as a"tax" under the applicable tax law. However, atax penalty which is punitivein
nature is given subordinated treatment under section 726(a)(4).

The House amendment al so adopts the provision of the Senate amendment that a claim arising from an
erroneous refund or credit of tax, other than a"quickie refund,” isto receive the same priority asthe tax to
which the refund or credit relates.

The House amendment del etes the express provision of the Senate amendment that atax liability isto
receive sixth priority if it satisfies any one of the subparagraphs of section 507(a)(6) even if the liability fails
to satisfy the terms of one or more other subparagraphs. No change of substance isintended by the deletion,
however, in light of section 102(5) of the House amendment, providing arule of construction that the word
"or" is not intended to be exclusive.

The House amendment del etes from the express priority categories of the Senate amendment the priority for
adebtor'sliability as athird party for failing to surrender property or to pay an obligation in response to alevy
for taxes of another, and the priority for amounts provided for under deferred payment agreements between a
debtor and the tax authority.

The House amendment al so adopts the substance of the definition in section 346(a) the Senate amendment
of when taxes are to be considered "incurred" except that the House amendment applies these definitions
solely for purposes of determining which category of section 507 tests the priority of a particular tax liability.
Thus, for example, the House amendment contains a specia rule for the treatment of taxes under the 45-day
exception to the preference rules under section 547 and the definitions of when atax isincurred for priority
purposes are not to apply to such preference rules. Under the House amendment, for purposes of the priority
rules, atax on income for a particular period is to be considered "incurred" on the last day of the period. A tax
on or measured by some event, such as the payment of wages or atransfer by reason of death or gift, or an
excise tax on asale or other transaction, isto be considered "incurred" on the date of the transaction or event.

SENATE REPORT NO. 95-989

Section 507 specifies the kinds of claimsthat are entitled to priority in distribution, and the order of their
priority. Paragraph (1) grantsfirst priority to allowed administrative expenses and to fees and charges assessed
against the estate under chapter 123 [81911 et seq.] of title 28. Taxes included as administrative expenses
under section 503(b)(1) of the bill generally receive the first priority, but the bill makes certain qualifications:
Examples of these specially treated claims are the estate's liability for recapture of an investment tax credit
claimed by the debtor before the title 11 case (this liability receives sixth priority) and the estate's employment
tax liabilities on wages earned before, but paid after, the petition wasfiled (this liability generally receivesthe
same priority as the wages).

"Involuntary gap" creditors, granted first priority under current law, are granted second priority by
paragraph (2). This priority, covering claims arising in the ordinary course of the debtor's business or financial
affairs after atitle 11 case has begun but before a trustee is appointed or before the order for relief, includes
taxes incurred during the conduct of such activities.

Paragraph (3) expands and increases the wage priority found in current section 64a(2) [section 104(a)(2) of
former title 11]. The amount entitled to priority is raised from $600 to $1,800. The former figure was last
adjusted in 1926. Inflation has made it nearly meaningless, and the bill brings it more than up to date. The
three month limit of current law isretained, but is modified to run from the earlier of the date of the filing of
the petition or the date of the cessation of the debtor's business. The priority is expanded to cover vacation,



severance, and sick leave pay. The bill addsto the third priority so-called "trust fund" taxes, that is, withheld
income taxes and the employees' share of the social security or railroad retirement taxes, but only to the extent
that the wages on which taxes are imposed are themselves entitled to third priority.

The employer's share, the employment tax and the employer's share of the socia security or railroad
retirement tax on third priority compensation, is also included in the third priority category, but only if, and to
the extent that the wages and related trust fund taxes have first been paid in full. Because of the claimants
urgent need for their wagesin the typical cases, the employer's taxes should not be paid before the wage
claims entitled to priority, as well asthe related trust fund taxes, are fully paid.

Paragraph (4) overrules United States v. Embassy Restaurant, 359 U.S. 29 (1958), which held that fringe
benefits were not entitled to wage priority status. The bill recognizes the realities of labor contract
negotiations, where fringe benefits may be substituted for wage demands. The priority granted is limited to
claimsfor contributions to empl oyee benefit plans such as pension plans, health or life insurance plans, and
others, arising from services rendered within 120 days before the commencement of the case or the date of
cessation of the debtor's business, whichever occursfirst. The dollar limit placed on the total of all
contributions payable under this paragraph is equal to the difference between the maximum allowable priority
under paragraph (3), $1,800, times the number of employees covered by the plan less the actual distributions
under paragraph (3) with respect to these employees.

Paragraph (5) is anew priority for consumer creditors—those who have deposited money in connection
with the purchase, lease, or rental of property, or the purchase of services, for their personal, family, or
household use, that were not delivered or provided. The priority amount is not to exceed $600. In order to
reach only those persons most deserving of this special priority, it islimited to individuals whose adjustable
grossincome from all sources derived does not exceed $20,000. See Senate Hearings, testimony of Prof. Vern
Countryman, at pp. 848-849. The income of the husband and wife should be aggregated for the purposes of
the $20,000 limit if either or both spouses assert such a priority claim.

The sixth priority isfor certain taxes. Priority is given to income taxes for ataxable year that ended on or
before the date of the filing of the petition, if the last due date of the return for such year occurred not more
than 3 yearsimmediately before the date on which the petition was filed (8507(a)(6)(A)(i)). For the purposes
of thisrule, the last due date of the return is the last date under any extension of time to file the return which
the taxing authority may have granted the debtor.

Employment taxes and transfer taxes (including gift, estate, sales, use and other excise taxes) are al'so given
sixth priority if the transaction or event which gave rise to the tax occurred before the petition date, provided
that the required return or report of such tax liabilities was last due within 3 years before the petition was filed
or was last due after the petition date (8507(a)(6)(A)(ii)). The employment taxes covered under thisrule are
the employer's share of the social security and railroad retirement taxes and required employer payments
toward unemployment insurance.

Priority is given to income taxes and other taxes of akind described in section 507(a)(6)(A)(i) and (ii)
which the Federal, State, or local tax authority had assessed within 3 years after the last due date of the return,
that is, including any extension of timeto file the return, if the debtor filed in title 11 within 240 days after the
assessment was made (8507(a)(6)(B)(i)). This rule may bring into the sixth priority the debtor's tax liability
for some taxable years which would not qualify for priority under the general three-year rule of section
507(a)(6)(A).

The sixth priority category also includes taxes which the tax authority was barred by law from assessing or
collecting at any time during the 300 days before the petition under title 11 was filed (8507(a)(6)(B)(ii)). In
the case of certain Federal taxes, this preserves a priority for tax liabilities for years more than three years
before the filing of the petition where the debtor and the Internal Revenue Service were negotiating over an
audit of the debtor's returns or were engaged in litigation in the Tax Court. In such situations, the tax law
prohibits the service's right to assess atax deficiency until ninety days after the service sends the taxpayer a
deficiency letter or, if the taxpayer files a petition in the Tax Court during that 90-day period, until the
outcome of the litigation. A similar priority existsin present law, except that the taxing authority is alowed no
time to assess and collect the taxes after the restrictions on assessment (discussed above) are lifted. Some
taxpayers have exploited thisloophole by filing in bankruptcy immediately after the end of the 90-day period
or immediately after the close of Tax Court proceedings. The bill remedies this defect by preserving a priority
for taxes the assessment of which was barred by law by giving the tax authority 300 days within which to
make the assessment after the lifting of the bar and then to collect or file public notice of itstax lien. Thus, if a
taxpayer files atitle 11 petition at any time during that 300-day period, the tax deficiency will be entitled to
priority. If the petition is filed more than 300 days after the restriction on assessment was lifted, the taxing
authority will not have priority for the tax deficiency.

Taxes for which an offer in compromise was withdrawn by the debtor, or rejected by a governmental unit,



within 240 days before the petition date (8507(a)(6)(B)(iii)) will aso receive sixth priority. Thisrule closes a
loophole under present law under which, following an assessment of tax, some taxpayers have submitted a
formal offer in compromise, dragged out negotiations with the taxing authority until the tax liability would
lose priority under the three-year priority period of present law, and then filed in bankruptcy before the
governmental unit could take collection steps.

Also included are certain taxes for which no return or report is required by law (8507(a)(6)(C)), if the
taxabl e transaction occurred within three years before the petition was filed.

Taxes (not covered by the third priority) which the debtor was required by law to withhold or collect from
others and for which heisliable in any capacity, regardless of the age of the tax claims (8507(a)(6)(D)) are
included. This category coversthe so-called "trust fund" taxes, that is, income taxes which an employer is
required to withhold from the pay of his employees, the employees shares of social security and railroad
retirement taxes, and also Federal unemployment insurance. This category aso includes excise taxes which a
seller of goods or servicesis required to collect from a buyer and pay over to ataxing authority.

This category also coversthe liability of aresponsible corporate officer under the Internal Revenue Code
[title 26] for income taxes or for the employees' share of employment taxes which, under the tax law, the
employer was reguired to withhold from the wages of employees. This priority will operate where a person
found to be aresponsible officer has himself filed a petition under title 11, and the priority covers the debtor's
liability as an officer under the Internal Revenue Code, regardiess of the age of the tax year to which the tax
relates.

The priority rules under the bill governing employment taxes can be summarized as follows: In the case of
wages earned and actually paid before the petition under title 11 wasfiled, the liability for the employees
share of the employment taxes, regardless of the prepetition year in which the wages were earned and paid.
The employer's share of the employment taxes on all wages earned and paid before the petition receive sixth
priority; generally, these taxes will be those for which areturn was due within three years before the petition.
With respect to wages earned by employees before the petition but actually paid by the trustee after thetitle 11
case commenced, taxes required to be withheld receives the same priority as the wages themselves. Thus, the
employees share of taxes on third priority wages also receives third priority. Taxes on the balance of such
wages receive no priority and are collectible only as general claims because the wages themselves are payable
only as general claimsand liability for the taxes arises only to the extent the wages are actually paid. The
employer's share of employment taxes on third priority wages earned before the petition but paid after the
petition was filed receives third priority, but only if the wagesin this category have first been paid in full.
Assuming there are sufficient funds to pay third priority wages and the related employer taxesin full, the
employer's share of taxes on the balance of wage payments becomes a general claim (because the wages
themselves are payable as general claims). Both the employees and the employer's share of employment taxes
on wages earned and paid after the petition was filed receive first priority as administrative expenses.

Also covered by this sixth priority are property taxes required to be assessed within 3 years before the filing
of the petition (8507(a)(6)(E)).

Taxes attributabl e to a tentative carryback adjustment received by the debtor before the petition was filed,
such as a"quickie refund" received under section 6411 of the Internal Revenue Code [title 26] (8507(a)(6)(F))
are included. However, the tax claim against the debtor will rein a prepetition loss year for which the tax
return was last due, including extensions, within 3 years before the petition was filed.

Taxes resulting from a recapture, occasioned by atransfer during bankruptcy, of atax credit or deduction
taken during an earlier tax year (8507(8)(6)(G)) are included. A typical example occurs when there isa sale by
the trustee of depreciable property during the case and depreciation deductions taken in prepetition years are
subject to recapture under section 1250 of the Code [title 26].

Taxes owed by the debtor as atransferee of assets from another person who isliable for atax, if the tax
claim against the transferor would have received priority in a chapter 11 case commenced by the transferor
within 1 year before the date of the petition filed by the transferee (8507(a)(6)(H)), are included.

Also included are certain tax payments required to have been made during the 1 year immediately before
the petition was filed, where the debtor had previously entered into a deferred payment agreement (including
an offer in compromise) to pay an agreed liability in periodic installments but had become delinquent in one
or more installments before the petition was filed (8507(a)(6)(1)). This priority covers al types of deferred or
part payment agreements. The priority covers only installments which first became due during the 1 year
before the petition but which remained unpaid at the date of the petition. The priority does not comeinto play,
however, if before the case began or during the case, the debtor and the taxing authority agree to a further
extension of time to pay the delinquent amounts.

Certain tax-related liabilities which are not true taxes or which are not collected by regular assessment
procedures (8507(a)(6)(J)) are included. One type of liability covered in this category isthe liability under



section 3505 of the Internal Revenue Code [title 26] of alender who pays wages directly to employees of
another employer or who supplies funds to an employer for the payment of wages. Another is the liability
under section 6332 of the Internal Revenue Code [title 26], of a person who fails to turn over money or
property of the taxpayer in responseto alevy. Since the taxing authority must collect such aliability from the
third party by suit rather than normal assessment procedures, an extrayear is added to the normal 3-year
priority periods. If a suit was commenced by the taxing authority within the four-year period and before the
petition was filed, the priority is also preserved, provided that the suit had not terminated more than 1 year
before the date of the filing of the petition.

Also included are certain unpaid customs duties which have not grown unreasonably "stale”
(8507(a)(6)(K)). These include duties on imports entered for consumption with 3 years before the filing of the
petition if the duties are still unliquidated on the petition date. If an import entry has been liquidated (in
general, liquidation isin an administrative determination of the value and tariff rate of the item) or
reliquidated, within two years of the filing of the petition the customs liability is given priority. If the
Secretary of the Treasury certifies that customs duties were not liquidated because of an investigation into
possible assessment of antidumping or countervailing duties, or because of fraud penalties, duties not
liquidated for this reason during the five years before the importer filed under title 11 also will receive
priority.

Subsection (@) of this section also provides specifically that interest on sixth priority tax claims accrued
before the filing of the petition is also entitled to sixth priority.

Subsection (b) of this section provides that any fine or penalty which represents compensation for actual
pecuniary loss of agovernmental unit, and which involves atax liability entitled to sixth priority, isto receive
the same priority.

Subsection (b) aso provides that a claim arising from an erroneous refund or credit of tax isto be given the
same priority as the tax to which the refund or credit relates.

EDITORIAL NOTES

REFERENCESIN TEXT

Section 13(3) of the Federal Reserve Act, referred to in subsec. (a)(2), is classified to section 343(3) of Title
12, Banks and Banking.

AMENDMENTS

2020—Subsec. (d). Pub. L. 116-260, §1001(i)(2), inserted ", (8)(8)" after "(a)(7)" and struck out "or
subparagraphs (A) through (E) and (G) of subsection (a)(8)" after "(a)(9)" and "or subparagraph” after "such
subsection”.

Pub. L. 116-260, 81001(i)(1), struck out ", (a)(8)" after "(a)(7)" and inserted "or subparagraphs (A) through
(E) and (G) of subsection (a)(8)" after "(a)(9)" and "or subparagraph” after "such subsection".

2010—Subsec. (8)(2). Pub. L. 111-203 inserted "unsecured claims of any Federal reserve bank related to
loans made through programs or facilities authorized under section 13(3) of the Federal Reserve Act (12
U.S.C. 343)," after "thistitle,".

Subsec. (Q)(8)(A)(ii)(I1). Pub. L. 111-327 substituted "; or" for period at end.

2005—Subsec. (a)(1). Pub. L. 109-8, §212(9), added par. (1). Former par. (1) redesignated (2).

Subsec. (a)(2). Pub. L. 109-8, 8212(2), (3), redesignated par. (1) as (2) and substituted "Second" for "First".
Former par. (2) redesignated (3).

Subsec. (a)(3). Pub. L. 109-8, 8212(2), (4), redesignated par. (2) as (3) and substituted "Third" for
"Second". Former par. (3) redesignated (4).

Subsec. (a)(4). Pub. L. 109-8, 81401, which directed amendment of par. (4), "as amended by section 212",
by substituting "$10,000" for "$4,000" and "180" for "90" in introductory provisions, effective Apr. 20, 2005,
was executed to this par., which was par. (3), to reflect the probable intent of Congress, notwithstanding that
the redesignation of this par. as (4) by Pub. L. 109-8, §212(2), was effective 180 days after Apr. 20, 2005. See
Effective Date of 2005 Amendment notes bel ow.

Pub. L. 109-8, 8212(2), (5), redesignated par. (3) as (4) and substituted "Fourth" for "Third" in introductory
provisions and a period for semicolon at end. Former par. (4) redesignated (5).

Subsec. (a)(5). Pub. L. 109-8, 8212(2), (6), redesignated par. (4) as (5) and substituted "Fifth" for "Fourth"
in introductory provisions. Former par. (5) redesignated (6).

Subsec. (a)(5)(B)(i). Pub. L. 109-8, §1401(2), which directed amendment of par. (5), "as amended by
section 212", by substituting "$10,000" for "$4,000", effective Apr. 20, 2005, was executed to this par., which
was par. (4), to reflect the probable intent of Congress, notwithstanding that the redesignation of this par. as



(5) by Pub. L. 109-8, §212(2), was effective 180 days after Apr. 20, 2005. See Effective Date of 2005
Amendment notes below.

Subsec. (a)(5)(B)(ii). Pub. L. 109-8, §1502(a)(1)(A)(i), substituted "paragraph (4)" for "paragraph (3)".

Subsec. (a)(6). Pub. L. 109-8, 8212(2), (7), redesignated par. (5) as (6) and substituted "Sixth" for "Fifth" in
introductory provisions. Former par. (6) redesignated (7).

Subsec. (a)(7). Pub. L. 109-8, 8212(1), (2), (8), redesignated par. (6) as (7), substituted " Seventh" for
"Sixth", and struck out former par. (7) which read as follows: " Seventh, alowed claims for debts to a spouse,
former spouse, or child of the debtor, for alimony to, maintenance for, or support of such spouse or child, in
connection with a separation agreement, divorce decree or other order of acourt of record, determination
made in accordance with State or territorial law by a governmental unit, or property settlement agreement, but
not to the extent that such debt—

"(A) is assigned to another entity, voluntarily, by operation of law, or otherwise; or
"(B) includes a liability designated as alimony, maintenance, or support, unless such liability is
actually in the nature of alimony, maintenance or support.”

Subsec. (a)(8). Pub. L. 109-8, §705(2), inserted at end "An otherwise applicable time period specified in
this paragraph shall be suspended for any period during which agovernmental unit is prohibited under
applicable nonbankruptcy law from collecting atax as aresult of arequest by the debtor for a hearing and an
appeal of any collection action taken or proposed against the debtor, plus 90 days; plus any time during which
the stay of proceedings wasin effect in a prior case under thistitle or during which collection was precluded
by the existence of 1 or more confirmed plans under this title, plus 90 days."

Subsec. (a)(8)(A). Pub. L. 109-8, 8705(1)(A), inserted "for ataxable year ending on or before the date of
thefiling of the petition" after "grossreceipts’ in introductory provisions.

Subsec. (a)(8)(A)(i). Pub. L. 109-8, §705(1)(B), struck out "for a taxable year ending on or before the date
of the filing of the petition" before "for which areturn”.

Subsec. (a)(8)(A)(ii). Pub. L. 109-8, §705(1)(C), added cl. (ii) and struck out former cl. (ii) which read as
follows: "assessed within 240 days, plus any time plus 30 days during which an offer in compromise with
respect to such tax that was made within 240 days after such assessment was pending, before the date of the
filing of the petition; or".

Subsec. (a)(8)(B). Pub. L. 109-8, §706, substituted "incurred" for "assessed".

Subsec. (a)(8)(D). Pub. L. 109-8, 81502(a)(1)(A)(ii), substituted "paragraph (4)" for "paragraph (3)".

Subsec. (a)(10). Pub. L. 109-8, §223, added par. (10).

Subsec. (b). Pub. L. 109-8, §1502(a)(1)(B), substituted "subsection (a)(2)" for "subsection (a)(1)".

Subsec. (d). Pub. L. 109-8, 81502(a)(1)(C), substituted "subsection (a)(1)" for "subsection (a)(3)".

1994—Subsec. (a)(3). Pub. L. 103-394, 8207, amended par. (3) generally. Prior to amendment, par. (3)
read as follows: "Third, allowed unsecured claims for wages, salaries, or commissions, including vacation,
severance, and sick leave pay—

"(A) earned by an individual within 90 days before the date of the filing of the petition or the date of
the cessation of the debtor's business, whichever occurs first; but only
"(B) to the extent of $2,000 for each such individual."

Subsec. (8)(4)(B)(i). Pub. L. 103-394, §108(c)(1), substituted "$4,000" for "$2,000".

Subsec. (a)(5). Pub. L. 103-394, §88108(c)(2), 501(b)(3), substituted "section 557(b)" for "section
557(b)(1)" after "grain, as defined in" and "section 557(b)" for "section 557(b)(2)" after "facility, as defined
in" in subpar. (A) and "$4,000" for "$2,000" in concluding provisions.

Subsec. (a)(6). Pub. L. 103-394, §108(c)(3), substituted "$1,800" for "$900".

Subsec. (a)(7). Pub. L. 103-394, §304(c)(3), added par. (7). Former par. (7) redesignated (8).

Subsec. (a)(8). Pub. L. 103-394, 8304(c)(2), redesignated par. (7) as (8) and substituted "Eighth" for
"Seventh". Former par. (8) redesignated (9).

Subsec. (a)(9). Pub. L. 103-394, §8304(c)(1), 501(d)(11)(A), redesignated par. (8) as (9) and substituted
"Ninth" for "Eighth" and "a Federal depository institutions regulatory agency (or predecessor to such agency)"
for "the Federal Deposit Insurance Corporation, the Resolution Trust Corporation, the Director of the Office
of Thrift Supervision, the Comptroller of the Currency, or the Board of Governors of the Federal Reserve
System, or their predecessors or successors,".

Subsec. (d). Pub. L. 103-394, 8501(d)(11)(B), substituted "(a)(6), (a)(7), (a)(8), or (a)(9)" for "“or (8)(6)".

1990—Subsec. (a)(8). Pub. L. 101-647 added par. (8).

1984—Subsec. (a)(3). Pub. L. 98-353, 8449(a)(1), inserted a comma after "severance”.

Subsec. (a)(4). Pub. L. 98-353, 8449(a)(2), substituted "an employee benefit plan” for "employee benefit
plans' in provisions preceding subpar. (A).

Subsec. (a)(4)(B)(i). Pub. L. 98-353, 8449(a)(3), inserted "each" after "covered by".



Subsec. (a)(5). Pub. L. 98-353, §350(3), added par. (5). Former par. (5) redesignated (6).

Subsec. (a)(6). Pub. L. 98-353, §350(1), redesignated former par. (5) as (6) and substituted "Sixth" for
"Fifth". Former par. (6) redesignated (7).

Subsec. (a)(7). Pub. L. 98-353, 88350(2), 449(a)(4), redesignated former par. (6) as (7), substituted
"Seventh" for "Sixth", and inserted "only" after "units,".

Subsec. (c). Pub. L. 98-353, 8449(b), substituted "has the same priority” for "shall be treated the same”.

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2020 AMENDMENT

Pub. L. 116-260, div. FF, title X, 81001(i)(2), Dec. 27, 2020, 134 Stat. 3221, provided that the amendment
made by section 1001(i)(2) is effective on the date that is 1 year after Dec. 27, 2020.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111203 effective 1 day after July 21, 2010, except as otherwise provided, see
section 4 of Pub. L. 111-203, set out as an Effective Date note under section 5301 of Title 12, Banks and
Banking.

EFFECTIVE DATE OF 2005 AMENDMENT

Pub. L. 109-8, title X1V, §1406, Apr. 20, 2005, 119 Stat. 215, as amended by Pub. L. 111-327, 83, Dec. 22,
2010, 124 Stat. 3563, provided that:

"(a) EFFECTIVE DATE.—EXxcept as provided in subsection (b), thistitle [amending this section and
sections 523, 548, 1104, and 1114 of thistitle and enacting provisions set out as a note under section 523 of
thistitle] and the amendments made by thistitle shall take effect on the date of the enactment of this Act [Apr.
20, 2005].

"(b) APPLICATION OF AMENDMENTS.—

"(1) IN GENERAL.—Except as provided in paragraph (2), the amendments made by thistitle shall
apply only with respect to cases commenced under title 11 of the United States Code on or after the date of
the enactment of this Act [Apr. 20, 2005].

"(2) AVOIDANCE PERIOD.—The amendment made by section 1402(1) [amending section 548 of
thistitle] shall apply only with respect to cases commenced under title 11 of the United States Code more
than 1 year after the date of the enactment of this Act."

Amendment by sections 212, 223, 705, 706, and 1502(a)(1) of Pub. L. 109-8 effective 180 days after Apr.
20, 2005, and not applicable with respect to cases commenced under thistitle before such effective date,
except as otherwise provided, see section 1501 of Pub. L. 109-8, set out as a note under section 101 of this
title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under thistitle before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of thistitle.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

COURT RULESAND JUDICIAL DOCUMENTS

ADJUSTMENT OF DOLLAR AMOUNTS

The dollar amounts specified in this section were adjusted by notices of the Judicial Conference of the
United States pursuant to section 104 of thistitle asfollows:

By notice dated Feb. 5, 2019, 84 F.R. 3488, effective Apr. 1, 2019, in subsec. (a)(4), dollar amount
"12,850" was adjusted to "13,650"; in subsec. (8)(5)(B)(i), dollar amount "12,850" was adjusted to "13,650";
in subsec. (a)(6)(B), dollar amount "6,325" was adjusted to "6,725"; and, in subsec. (a)(7), dollar amount
"2,850" was adjusted to "3,025". See notice of the Judicial Conference of the United States set out as a note
under section 104 of thistitle.

By notice dated Feb. 16, 2016, 81 F.R. 8748, effective Apr. 1, 2016, in subsec. (8)(4), dollar amount
"12,475" was adjusted to "12,850"; in subsec. (8)(5)(B)(i), dollar amount "12,475" was adjusted to "12,850";



in subsec. (a)(6)(B), dollar amount "6,150" was adjusted to "6,325"; and, in subsec. (a)(7), dollar amount
"2,775" was adjusted to "2,850".

By notice dated Feb. 12, 2013, 78 F.R. 12089, effective Apr. 1, 2013, in subsec. (a)(4), dollar amount
"11,725" was adjusted to "12,475"; in subsec. (8)(5), dollar amount "11,725" was adjusted to "12,475"; in
subsec. (a)(6), dollar amount "5,775" was adjusted to "6,150"; and, in subsec. (a)(7), dollar amount "2,600"
was adjusted to "2,775".

By notice dated Feb. 19, 2010, 75 F.R. 8747, effective Apr. 1, 2010, in subsec. (a)(4), dollar amount
"10,950" was adjusted to "11,725"; in subsec. (a)(5), dollar amount "10,950" was adjusted to "11,725"; in
subsec. (a)(6), dollar amount "5,400" was adjusted to "5,775"; and, in subsec. (a)(7), dollar amount "2,425"
was adjusted to "2,600".

By notice dated Feb. 7, 2007, 72 F.R. 7082, effective Apr. 1, 2007, in subsec. (a)(4), dollar amount
"10,000" was adjusted to "10,950"; in subsec. (a)(5), dollar amount "10,000" was adjusted to "10,950"; in
subsec. (a)(6), dollar amount "4,925" was adjusted to "5,400"; and, in subsec. (a)(7), dollar amount "2,225"
was adjusted to "2,425".

[Pub. L. 109-8 redesignated pars. (3) to (6) of subsec. (a) as pars. (4) to (7), respectively, and amended
certain dollar amounts. See 2005 Amendment notes above.]

By notice dated Feb. 18, 2004, 69 F.R. 8482, effective Apr. 1, 2004, in subsec. (a)(3), dollar amount
"4,650" was adjusted to "4,925"; in subsec. (a)(4)(B)(i), dollar amount "4,650" was adjusted to "4,925"; in
subsec. (a)(5), dollar amount "4,650" was adjusted to "4,925"; and, in subsec. (a)(6), dollar amount "2,100"
was adjusted to "2,225".

By notice dated Feb. 13, 2001, 66 F.R. 10910, effective Apr. 1, 2001, in subsec. (a)(3), dollar amount
"4,300" was adjusted to "4,650"; in subsec. (a)(4)(B)(i), dollar amount "4,300" was adjusted to "4,650"; in
subsec. (a)(5), dollar amount "4,300" was adjusted to "4,650"; and, in subsec. (a)(6), dollar amount "1,950"
was adjusted to "2,100".

By notice dated Feb. 3, 1998, 63 F.R. 7179, effective Apr. 1, 1998, in subsec. (a)(3), dollar amount "4,000"
was adjusted to "4,300"; in subsec. (a)(4)(B)(i), dollar amount "4,000" was adjusted to "4,300"; in subsec.
(a)(5), dollar amount "4,000" was adjusted to "4,300"; and, in subsec. (a)(6), dollar amount "1,800" was
adjusted to "1,950".

1 See References in Text note below.

2 See Adjustment of Dollar Amounts notes below.

8508. Effect of distribution other than under thistitle

If acreditor of apartnership debtor receives, from a general partner that is not a debtor in a case
under chapter 7 of thistitle, payment of, or atransfer of property on account of, aclaim that is
allowed under thistitle and that is not secured by alien on property of such partner, such creditor
may not receive any payment under this title on account of such claim until each of the other holders
of claims on account of which such holders are entitled to share equally with such creditor under this
title has received payment under this title equal in value to the consideration received by such
creditor from such genera partner.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2585; Pub. L. 109-8, title V11, §802(d)(7), Apr. 20, 2005,
119 Stat. 146.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS
Section 508(b) of the House amendment is new and provides an identical rule with respect to a creditor of a
partnership who receives payment from a partner, to that of a creditor of a debtor who receives apayment in a
foreign proceeding involving the debtor.

SENATE REPORT NO. 95989

This section prohibits a creditor from receiving any distribution in the bankruptcy case if he has received
payment of aportion of hisclaim in aforeign proceeding, until the other creditorsin the bankruptcy casein
this country that are entitled to share equally with that creditor have received as much as he hasin the foreign



proceeding.

EDITORIAL NOTES

AMENDMENTS
2005—Pub. L. 109-8 designated subsec. (b) as entire section and struck out subsec. (a) which read as
follows: "If acreditor receives, in aforeign proceeding, payment of, or atransfer of property on account of, a
claim that is allowed under thistitle, such creditor may not receive any payment under thistitle on account of
such claim until each of the other holders of claims on account of which such holders are entitled to share
equally with such creditor under thistitle has received payment under thistitle equal in value to the
consideration received by such creditor in such foreign proceeding."

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2005 AMENDMENT
Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of thistitle.

8509. Claims of codebtors

(a) Except as provided in subsection (b) or (c) of this section, an entity that is liable with the
debtor on, or that has secured, a claim of a creditor against the debtor, and that pays such claim, is
subrogated to the rights of such creditor to the extent of such payment.

(b) Such entity is not subrogated to the rights of such creditor to the extent that—

(1) aclaim of such entity for reimbursement or contribution on account of such payment of such
creditor'sclamis—
(A) alowed under section 502 of thistitle;
(B) disallowed other than under section 502(e) of thistitle; or
(C) subordinated under section 510 of thistitle; or

(2) as between the debtor and such entity, such entity received the consideration for the claim
held by such creditor.

(c) The court shall subordinate to the claim of a creditor and for the benefit of such creditor an
allowed claim, by way of subrogation under this section, or for reimbursement or contribution, of an
entity that is liable with the debtor on, or that has secured, such creditor's claim, until such creditor's
clamispaidin full, either through payments under thistitle or otherwise.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2585; Pub. L. 98-353, title |11, §450, July 10, 1984, 98 Stat.
375.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 509 of the House amendment represents a substantial revision of provisions contained in H.R. 8200
as passed by the House and in the Senate amendment. Section 509(a) states a general rule that a surety or
co-debtor is subrogated to the rights of a creditor assured by the surety or co-debtor to the extent the surety or
co-debtor pays such creditor. Section 509(b) states a general exception indicating that subrogation is not
granted to the extent that a claim of a surety or co-debtor for reimbursement or contribution is allowed under
section 502 or disallowed other than under section 502(e). Additionally, section 509(b)(1)(C) provides that
such claims for subrogation are subordinated to the extent that a claim of the surety or co-debtor for
reimbursement or contribution is subordinated under section 510(a)(1) or 510(b). Section 509(b)(2) reiterates
the well-known rule that prevents a debtor that is ultimately liable on the debt from recovering from a surety
or a co-debtor. Although the language in section 509(b)(2) focuses in terms of receipt of consideration,
legidlative history appearing el sewhere indicates that an agreement to share liabilities should prevail over an



agreement to share profits throughout title 11. Thisis particularly important in the context of co-debtors who
are partners. Section 509(c) subordinates the claim of a surety or co-debtor to the claim of an assured creditor
until the creditor'sclaim ispaid in full.

SENATE REPORT NO. 95-989

Section 509 deals with codebtors generally, and is in addition to the disallowance provision in section
502(e). This section is based on the notion that the only rights available to a surety, guarantor, or comaker are
contribution, reimbursement, and subrogation. The right that appliesin a particular situation will depend on
the agreement between the debtor and the codebtor, and on whether and how payment was made by the
codebtor to the creditor. The claim of a surety or codebtor for contribution or reimbursement is discharged
even if the claim is never filed, asis any claim for subrogation even if the surety or codebtor choosesto filea
claim for contribution or reimbursement instead.

Subsection (@) subrogates the codebtor (whether as a codebtor, surety, or guarantor) to the rights of the
creditor, to the extent of any payment made by the codebtor to the creditor. Whether the creditor's claim was
filed under section 501(a) or 501(b) isirrdlevant. The right of subrogation will exist even if the primary
creditor's claim is alowed by virtue of being listed under proposed 11 U.S.C. 924 or 1111, and not by reason
of aproof of claim.

Subsection (b) permits a subrogated codebtor to receive payments in the bankruptcy case only if the creditor
has been paid in full, either through payments under the bankruptcy code or otherwise.

EDITORIAL NOTES

AMENDMENTS
1984—Subsec. (a). Pub. L. 98-353, §450(a), substituted "subsection (b) or" for "subsections (b) and", and
inserted "against the debtor" after "a creditor”.
Subsec. (b)(1). Pub. L. 98-353, 8450(b), substituted "of such" for "of &' after "account".
Subsec. (¢). Pub. L. 98-353, §450(c), substituted "this section” for "section 509 of thistitle".

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

§510. Subordination

(a) A subordination agreement is enforceable in a case under thistitle to the same extent that such
agreement is enforceable under applicable nonbankruptcy law.

(b) For the purpose of distribution under thistitle, a claim arising from rescission of a purchase or
sale of a security of the debtor or of an affiliate of the debtor, for damages arising from the purchase
or sale of such a security, or for reimbursement or contribution allowed under section 502 on account
of such aclaim, shall be subordinated to all claims or interests that are senior to or equal the claim or
interest represented by such security, except that if such security is common stock, such claim has
the same priority as common stock.

(c) Notwithstanding subsections (a) and (b) of this section, after notice and a hearing, the court
may—

(2) under principles of equitable subordination, subordinate for purposes of distribution all or
part of an allowed claim to all or part of another allowed claim or al or part of an allowed interest
to al or part of another allowed interest; or

(2) order that any lien securing such a subordinated claim be transferred to the estate.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2586; Pub. L. 98-353, title |11, §451, July 10, 1984, 98 Stat.
375.)

HISTORICAL AND REVISION NOTES



LEGISLATIVE STATEMENTS

Section 510(c)(1) of the House amendment represents a compromise between similar provisionsin the
House bill and Senate amendment. After notice and a hearing, the court may, under principles of equitable
subordination, subordinate for purposes of distribution al or part of an allowed claim to all or part of another
allowed claim or all or part of an alowed interest to al or part of another allowed interest. As a matter of
equity, it is reasonable that a court subordinate claimsto claims and interests to interests. It is intended that the
term "principles of equitable subordination” follow existing case law and leave to the courts development of
thisprinciple. To date, under existing law, a claim is generally subordinated only if holder of such claimis
guilty of inequitable conduct, or the claim itself is of a status susceptible to subordination, such as a penalty or
aclaim for damages arising from the purchase or sale of a security of the debtor. The fact that such aclaim
may be secured is of no consequence to the issue of subordination. However, it isinconceivable that the status
of aclaim as a secured claim could ever be grounds for justifying equitable subordination.

Subordination: Since the House amendment authorizes subordination of claims only under principles of
equitable subordination, and thus incorporates principles of existing case law, atax claim would rarely be
subordinated under this provision of the hill.

Section 511 of the Senate amendment is deleted. Its substance is adopted in section 502(b)(9) of the House
amendment which reflects an identical provision contained in H.R. 8200 as passed by the House.

SENATE REPORT NO. 95-989

Subsection (@) requires the court to enforce subordination agreements. A subordination agreement will not
be enforced, however, in areorganization case in which the class that is the beneficiary of the agreement has
accepted, as specified in proposed 11 U.S.C. 1126, a plan that waives their rights under the agreement.
Otherwise, the agreement would prevent just what chapter 11 contemplates: that seniors may give up rightsto
juniorsin the interest of confirmation of aplan and rehabilitation of the debtor. The subsection also requires
the court to subordinate in payment any claim for rescission of a purchase or sale of a security of the debtor or
of an affiliate, or for damages arising from the purchase or sale of such a security, to al claims and interests
that are senior to the claim or interest represented by the security. Thus, the later subordination varies with the
claim or interest involved. If the security is a debt instrument, the damages or rescission claim will be granted
the status of a general unsecured claim. If the security is an equity security, the damages or rescission claimis
subordinated to all creditors and treated the same as the equity security itself.

Subsection (b) authorizes the bankruptcy court, in ordering distribution of assets, to subordinate al or any
part of any claim to all or any part of another claim, regardless of the priority ranking of either claim. In
addition, any lien securing such a subordinated claim may be transferred to the estate. The bill provides,
however, that any subordination ordered under this provision must be based on principles of equitable
subordination. These principles are defined by case law, and have generally indicated that a claim may
normally be subordinated only if its holder is guilty of misconduct. As originally introduced, the bill provided
specifically that atax claim may not be subordinated on equitable grounds. The bill deletes this express
exception, but the effect under the amendment should be much the same in most situations since, under the
judicial doctrine of equitable subordination, atax claim would rarely be subordinated.

EDITORIAL NOTES

AMENDMENTS

1984—Subsec. (b). Pub. L. 98-353 amended subsec. (b) generally. Prior to amendment, subsec. (b) read as
follows: "Any claim for recission of a purchase or sale of a security of the debtor or of an affiliate or for
damages arising from the purchase or sale of such a security shall be subordinated for purposes of distribution
to all claims and interests that are senior or equal to the claim or interest represented by such security.”

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of thistitle.

8§511. Rate of interest on tax claims



(a) If any provision of thistitle requires the payment of interest on atax claim or on an
administrative expense tax, or the payment of interest to enable a creditor to receive the present value
of the allowed amount of atax claim, the rate of interest shall be the rate determined under
applicable nonbankruptcy law.

(b) In the case of taxes paid under a confirmed plan under thistitle, the rate of interest shall be
determined as of the calendar month in which the plan is confirmed.

(Added Pub. L. 109-8, title VVI1, §704(a), Apr. 20, 2005, 119 Stat. 125.)

STATUTORY NOTESAND RELATED SUBSIDIARIES

EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not applicable with respect to cases commenced under
thistitle before such effective date, except as otherwise provided, see section 1501 of Pub. L. 109-8, set out as
an Effective Date of 2005 Amendment note under section 101 of thistitle.

SUBCHAPTER II—DEBTOR'SDUTIES AND BENEFITS

8521. Debtor'sduties

(a) The debtor shall—
(2) file—

(A) alist of creditors; and

(B) unless the court orders otherwise—
(1) aschedule of assets and liabilities;
(it) aschedule of current income and current expenditures,
(iii) a statement of the debtor's financial affairs and, if section 342(b) applies, a

certificate—

() of an attorney whose name is indicated on the petition as the attorney for the debtor,
or abankruptcy petition preparer signing the petition under section 110(b)(1), indicating
that such attorney or the bankruptcy petition preparer delivered to the debtor the notice
required by section 342(b); or

(1) if no attorney is so indicated, and no bankruptcy petition preparer signed the
petition, of the debtor that such notice was received and read by the debtor;

(iv) copies of al payment advices or other evidence of payment received within 60 days
before the date of the filing of the petition, by the debtor from any employer of the debtor;

(v) a statement of the amount of monthly net income, itemized to show how the amount is
calculated; and

(vi) astatement disclosing any reasonably anticipated increase in income or expenditures
over the 12-month period following the date of the filing of the petition;

(2) if anindividua debtor's schedule of assets and liabilities includes debts which are secured
by property of the estate—

(A) within thirty days after the date of the filing of a petition under chapter 7 of thistitle or
on or before the date of the meeting of creditors, whichever is earlier, or within such additional
time as the court, for cause, within such period fixes, file with the clerk a statement of his
intention with respect to the retention or surrender of such property and, if applicable,
specifying that such property is claimed as exempt, that the debtor intends to redeem such
property, or that the debtor intends to reaffirm debts secured by such property; and

(B) within 30 days after the first date set for the meeting of creditors under section 341(a), or
within such additional time as the court, for cause, within such 30-day period fixes, perform his



intention with respect to such property, as specified by subparagraph (A) of this paragraph;

except that nothing in subparagraphs (A) and (B) of this paragraph shall alter the debtor's or the
trustee's rights with regard to such property under thistitle, except as provided in section 362(h);

(3) if atrustee is serving in the case or an auditor is serving under section 586(f) of title 28,
cooperate with the trustee as necessary to enable the trustee to perform the trustee's duties under
thistitle;

(4) if atrusteeis serving in the case or an auditor is serving under section 586(f) of title 28,
surrender to the trustee all property of the estate and any recorded information, including books,
documents, records, and papers, relating to property of the estate, whether or not immunity is
granted under section 344 of thistitle;

(5) appear at the hearing required under section 524(d) of thistitle;

(6) in acase under chapter 7 of thistitle in which the debtor is an individual, not retain
possession of personal property as to which a creditor has an allowed claim for the purchase price
secured in whole or in part by an interest in such personal property unless the debtor, not later than
45 days after the first meeting of creditors under section 341(a), either—

(A) entersinto an agreement with the creditor pursuant to section 524(c) with respect to the
claim secured by such property; or
(B) redeems such property from the security interest pursuant to section 722; and

(7) unless atrusteeis serving in the case, continue to perform the obligations required of the
administrator (as defined in section 3 of the Employee Retirement Income Security Act of 1974)
of an employee benefit plan if at the time of the commencement of the case the debtor (or any
entity designated by the debtor) served as such administrator.

If the debtor failsto so act within the 45-day period referred to in paragraph (6), the stay under
section 362(a) is terminated with respect to the personal property of the estate or of the debtor which
is affected, such property shall no longer be property of the estate, and the creditor may take
whatever action as to such property asis permitted by applicable nonbankruptcy law, unless the
court determines on the motion of the trustee filed before the expiration of such 45-day period, and
after notice and a hearing, that such property is of consequential value or benefit to the estate, orders
appropriate adequate protection of the creditor'sinterest, and orders the debtor to deliver any
collateral in the debtor's possession to the trustee.

(b) In addition to the requirements under subsection (@), a debtor who is an individual shall file
with the court—

(1) acertificate from the approved nonprofit budget and credit counseling agency that provided
the debtor services under section 109(h) describing the services provided to the debtor; and

(2) acopy of the debt repayment plan, if any, developed under section 109(h) through the
approved nonprofit budget and credit counseling agency referred to in paragraph (1).

(c) In addition to meeting the requirements under subsection (a), a debtor shall file with the court a
record of any interest that a debtor has in an education individual retirement account (as defined in
section 530(b)(1) of the Internal Revenue Code of 1986), an interest in an account in aqualified

ABLE program (as defined in section 529A (b) of such Code, or under a qualified State tuition
program (as defined in section 529(b)(1) of such Code).

(d) If the debtor failstimely to take the action specified in subsection (a)(6) of this section, or in
paragraphs (1) and (2) of section 362(h), with respect to property which alessor or bailor owns and
has leased, rented, or bailed to the debtor or as to which a creditor holds a security interest not
otherwise voidable under section 522(f), 544, 545, 547, 548, or 549, nothing in thistitle shall prevent
or limit the operation of a provision in the underlying lease or agreement that has the effect of
placing the debtor in default under such lease or agreement by reason of the occurrence, pendency, or
existence of a proceeding under thistitle or the insolvency of the debtor. Nothing in this subsection
shall be deemed to justify limiting such a provision in any other circumstance.



(e)(1) If the debtor in a case under chapter 7 or 13 isan individual and if a creditor fileswith the
court at any time arequest to receive a copy of the petition, schedules, and statement of financial
affairsfiled by the debtor, then the court shall make such petition, such schedules, and such
statement available to such creditor.

(2)(A) The debtor shall provide—

(i) not later than 7 days before the date first set for the first meeting of creditors, to the trustee a
copy of the Federal income tax return required under applicable law (or at the election of the
debtor, atranscript of such return) for the most recent tax year ending immediately before the
commencement of the case and for which a Federal income tax return was filed; and

(ii) at the same time the debtor complies with clause (i), a copy of such return (or if elected
under clause (i), such transcript) to any creditor that timely requests such copy.

(B) If the debtor fails to comply with clause (i) or (ii) of subparagraph (A), the court shall dismiss
the case unless the debtor demonstrates that the failure to so comply is due to circumstances beyond
the control of the debtor.

(C) If acreditor requests a copy of such tax return or such transcript and if the debtor failsto
provide a copy of such tax return or such transcript to such creditor at the time the debtor provides
such tax return or such transcript to the trustee, then the court shall dismiss the case unless the debtor
demonstrates that the failure to provide a copy of such tax return or such transcript is due to
circumstances beyond the control of the debtor.

(3) If acreditor in a case under chapter 13 files with the court at any time arequest to receive a
copy of the plan filed by the debtor, then the court shall make available to such creditor a copy of the
plan—

(A) at areasonable cost; and
(B) not later than 7 days after such request isfiled.

(f) At the request of the court, the United States trustee, or any party in interest in a case under
chapter 7, 11, or 13, adebtor who is an individual shall file with the court—

(1) at the same time filed with the taxing authority, a copy of each Federal income tax return
required under applicable law (or at the election of the debtor, a transcript of such tax return) with
respect to each tax year of the debtor ending while the case is pending under such chapter;

(2) at the same time filed with the taxing authority, each Federal income tax return required
under applicable law (or at the election of the debtor, atranscript of such tax return) that had not
been filed with such authority as of the date of the commencement of the case and that was
subsequently filed for any tax year of the debtor ending in the 3-year period ending on the date of
the commencement of the case;

(3) acopy of each amendment to any Federal income tax return or transcript filed with the court
under paragraph (1) or (2); and

(4) in acase under chapter 13—

(A) on the date that is either 90 days after the end of such tax year or 1 year after the date of
the commencement of the case, whichever islater, if aplanisnot confirmed before such later
date; and

(B) annually after the plan is confirmed and until the case is closed, not later than the date
that is 45 days before the anniversary of the confirmation of the plan;

a statement, under penalty of perjury, of the income and expenditures of the debtor during the tax
year of the debtor most recently concluded before such statement is filed under this paragraph, and
of the monthly income of the debtor, that shows how income, expenditures, and monthly income
are calculated.

(9)(1) A statement referred to in subsection (f)(4) shall disclose—
(A) the amount and sources of the income of the debtor;
(B) the identity of any person responsible with the debtor for the support of any dependent of



the debtor; and
(C) the identity of any person who contributed, and the amount contributed, to the household in
which the debtor resides.

(2) The tax returns, amendments, and statement of income and expenditures described in
subsections (€)(2)(A) and (f) shall be available to the United States trustee (or the bankruptcy
administrator, if any), the trustee, and any party in interest for inspection and copying, subject to the
requirements of section 315(c) of the Bankruptcy Abuse Prevention and Consumer Protection Act of
2005.

(h) If requested by the United States trustee or by the trustee, the debtor shall provide—

(1) adocument that establishes the identity of the debtor, including a driver's license, passport,
or other document that contains a photograph of the debtor; or

(2) such other personal identifying information relating to the debtor that establishes the identity
of the debtor.

(1)(1) Subject to paragraphs (2) and (4) and notwithstanding section 707(a), if an individual debtor
in avoluntary case under chapter 7 or 13 failsto file all of the information required under subsection
(a)(1) within 45 days after the date of the filing of the petition, the case shall be automatically
dismissed effective on the 46th day after the date of the filing of the petition.

(2) Subject to paragraph (4) and with respect to a case described in paragraph (1), any party in
interest may request the court to enter an order dismissing the case. If requested, the court shall enter
an order of dismissal not later than 7 days after such request.

(3) Subject to paragraph (4) and upon request of the debtor made within 45 days after the date of
the filing of the petition described in paragraph (1), the court may allow the debtor an additional
period of not to exceed 45 days to file the information required under subsection (a)(1) if the court
finds justification for extending the period for the filing.

(4) Notwithstanding any other provision of this subsection, on the motion of the trustee filed
before the expiration of the applicable period of time specified in paragraph (1), (2), or (3), and after
notice and a hearing, the court may decline to dismiss the case if the court finds that the debtor
attempted in good faith to file al the information required by subsection (a)(1)(B)(iv) and that the
best interests of creditors would be served by administration of the case.

())(1) Notwithstanding any other provision of thistitle, if the debtor failsto file atax return that
becomes due after the commencement of the case or to properly obtain an extension of the due date
for filing such return, the taxing authority may request that the court enter an order converting or
dismissing the case.

(2) If the debtor does not file the required return or obtain the extension referred to in paragraph
(1) within 90 days after arequest is filed by the taxing authority under that paragraph, the court shall
convert or dismiss the case, whichever isin the best interests of creditors and the estate.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2586; Pub. L. 98-353, title I11, §§305, 452, July 10, 1984, 98
Stat. 352, 375; Pub. L. 99-554, title |1, §283(h), Oct. 27, 1986, 100 Stat. 3117; Pub. L. 109-8, title|,
§106(d), title 11, §225(b), title 111, §8304(1), 305(2), 315(b), 316, title IV, §446(a), title V1, §603(c),
title VI, §720, Apr. 20, 2005, 119 Stat. 38, 66, 78, 80, 89, 92, 118, 123, 133; Pub. L. 111-16, §2(5),
(6), May 7, 2009, 123 Stat. 1607; Pub. L. 111-327, §2(a)(16), Dec. 22, 2010, 124 Stat. 3559; Pub. L.
113-295, div. B, title 1, §104(c), Dec. 19, 2014, 128 Stat. 4064.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 521 of the House amendment modifies a comparable provision contained in the House bill and
Senate amendment. The Rules of Bankruptcy Procedure should provide where thelist of creditorsisto be
filed. In addition, the debtor is required to attend the hearing on discharge under section 524(d).

SENATE REPORT NO. 95-989

This section lists three duties of the debtor in a bankruptcy case. The Rules of Bankruptcy Procedure will
specify the means of carrying out these duties. The first duty isto file with the court alist of creditors and,



unless the court orders otherwise, a schedule of assets and liabilities and a statement of hisfinancial affairs.
Second, the debtor is required to cooperate with the trustee as necessary to enable the trustee to perform the
trustee's duties. Finally, the debtor must surrender to the trustee all property of the estate, and any recorded
information, including books, documents, records, and papers, relating to property of the estate. This phrase
"recorded information, including books, documents, records, and papers," has been used here and throughout
the bill asamore general term, and includes such other forms of recorded information as data in computer
storage or in other machine readable forms.

Thelist in this section is not exhaustive of the debtor's duties. Others are listed el sewhere in proposed title
11, such asin section 343, which requires the debtor to submit to examination, or in the Rules of Bankruptcy
Procedure, as continued by 8404(a) of S. 2266, such as the duty to attend any hearing on discharge, Rule
402(2).

EDITORIAL NOTES

REFERENCESIN TEXT

Section 3 of the Employee Retirement Income Security Act of 1974, referred to in subsec. (8)(7), is
classified to section 1002 of Title 29, Labor.

Sections 530(b)(1), 529A (b), and 529(b)(1) of the Internal Revenue Code of 1986, referred to in subsec. (c),
are classified to sections 530(b)(1), 529A(b), and 529(b)(1), respectively, of Title 26, Internal Revenue Code.

Section 315(c) of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, referred to in
subsec. (0)(2), is section 315(c) of Pub. L. 109-8, which is set out as a note under this section.

AMENDMENTS

2014—Subsec. (c). Pub. L. 113-295 inserted ", an interest in an account in a qualified ABLE program (as
defined in section 529A (b) of such Code," after "Internal Revenue Code of 1986)".

2010—Subsec. (8)(2). Pub. L. 111-327, 82(a)(16)(A)(iii), in subpar. (C) substituted "except that" for
subpar. (C) designation.

Subsec. (a)(2)(A). Pub. L. 111-327, §2(a)(16)(A)(i), struck out "the debtor shall" after "period fixes," and
inserted "and" after semicolon at end.

Subsec. (a)(2)(B). Pub. L. 111-327, 82(a)(16)(A)(ii), struck out "the debtor shall" after "period fixes," and
"and" after semicolon at end.

Subsec. (a)(3), (4). Pub. L. 111-327, §2(a)(16)(B), inserted "is" after "auditor".

2009—Subsec. (€)(3)(B). Pub. L. 111-16, 82(5), substituted "7 days" for "5 days'.

Subsec. (i)(2). Pub. L. 111-16, 82(6), substituted "7 days" for "5 days".

2005—Pub. L. 109-8, §106(d)(1), designated existing provisions as subsec. (a).

Subsec. (a). Pub. L. 109-8, §304(1), added concluding provisions.

Subsec. (a)(1). Pub. L. 109-8, 8315(b)(1), anended par. (1) generaly. Prior to amendment, par. (1) read as
follows: "file alist of creditors, and unless the court orders otherwise, a schedule of assets and liabilities, a
schedule of current income and current expenditures, and a statement of the debtor's financial affairs;".

Subsec. (8)(2). Pub. L. 109-8, 8305(2)(A), struck out "consumer” before "debts" in introductory provisions.

Subsec. (a)(2)(B). Pub. L. 109-8, 8§305(2)(B), substituted "30 days after the first date set for the meeting of
creditors under section 341(a)" for "forty-five days after the filing of a notice of intent under this section” and
"30-day" for "forty-five day".

Subsec. (a)(