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Agricultural
Reconciliation
Act of 1990.

7 USC 1421 note.

Public Law 101-508
101st Congress
An Act

To provide for reconciliation pursuant to section 4 of the concurrent resolution on the
budget for fiscal year 1991.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

ong‘:;?] Act may be cited as the “Omnibus Budget Reconciliation Act
19907,

SEC. 2. TABLE OF TITLES.

Title I. Agriculture and related programs.

Title II. Banking, housing, and related programs.

Title III. Student loans and labor provisions.

Title IV. Medicare, medicaid, and other health-related programs.
Title V. Income security, human resources, and related programs.
Title VI. Energy and environmental programs.

Title VIL Civil service and postal service programs.

Title VIII. Veterans' programs.

Title IX. Transportation.

Title X. Miscellaneous user fees and other provisions.

Title XI. Revenue provisions.

Title XII. Pensions.

Title XIII. Budget enforcement.

TITLE I—AGRICULTURE AND RELATED
PROGRAMS

SEC. 1001. SHORT TITLE; TABLE OF CONTENTS.

(a) Suort TrrLE.—This title may be cited as the “Agricultural
Reconciliation Act of 1990”.
" 1(Ib] TABLE oF CoNTENTS.—The table of contents of this title is as
ollows:

Sec. 1001. Short title; table of contents.

Subtitle A—Commodity Programs

1101. Triple base for deficiency payments.

1102. Calculation of deficiency payments based on 12-month average.
1103. Acreage reduction program for 1991 crop.

1104. Acreage reduction programs for 1992 through 1995 crops.

1105. Loan origination fees and other savings.

Subtitle B—Other Agricultural Programs

1201, Authorization levels for rural electric and telephone loans.
1202. Authorization levels for FmHA loans.

1203. APHIS inspection user fee on international passengers.
1204. Additional savings and other provisions.

Subtitle C—Effective Date

1301. Effective date.
1302. Readjustment of support levels.

£8 gREY  EEEEY

ENROLLMENT ERRATA

Pursuant to the provisions of H.J. Res. 682, waiving certain enrollment require-
ments with respect to any reconciliation bill, appropriation bill, or continuing reso-
lution for the remainder of the One Hundred First Congress, and providing for the
subsequent preparation and certification of printed enrollments, this printed enroll-
ment containg corrections in indentation, typeface, and type size and includes foot-
notes identifying obvious errors in spelling or punctuation in the hand enrollment.

*Ngte: For information on the printing of this law and a related Presidential d see the editorial
note at the end.
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Subtitle A—Commodity Programs

SEC. 1101. TRIPLE BASE FOR DEFICIENCY PAYMENTS.

(a) WHEAT.—Section 107B(c)1XC)ii) of the Agricultural Act of
1949 (as added by section 301 of the Food, Agriculture, Conservation,
and Trade Act of 1990) is amended by striking “100 percent” and
inserting ‘85 percent”’. .

(b) FEED GrRAINS.—Section 105B(c)(1)(C)ii) of the Agricultural Act
of 1949 (as added by section 401 of the Food, Agriculture, Conserva-
tion, and Trade Act of 1990) is amended by striking “100 percent”
and inserting “85 percent”.

(c) UpLanp Corron.—Section 103B(c)(1XCXii) of the Agricultural
Act of 1949 (as added by section 501 of the Food, Agriculture,
Conservation, and Trade Act of 1990) is amended by striking “100
percent” and inserting “85 percent”.

(d) Rice.—Section 101B(c)1XC){i) of the Agricultural Act of 1949
(as added by section 601 of the Food, Agriculture, Conservation, and
Trade Act of 1990) is amended by striking “100 percent” and insert-
ing “85 percent”’.

SEC. 1102. CALCULATION OF DEFICIENCY PAYMENTS BASED ON 12-
MONTH AVERAGE.

(a) WaEAaT.—Clause (ii) of section 107B(c)1)(B) of the Agricultural
Act of 1949 (as added by section 301 of the Food, Agriculture,
Conservation, and Trade Act of 1990) is amended to read as follows:

“(ii) PAYMENT RATE OF 1994 AND 1995 CrOPS.—The
payment rate for each of the 1994 and 1995 crops of
wheat shall be the amount by which the established
price for the crop of wheat exceeds the higher of—

“(I) the lesser of—

“(aa) the national weighted average market
price received by producers during the market-
ing year for the crop, as determined by the
Secretary; or

“(bb) the national weighted average market
price received by producers during the first 5
months of the marketing year for the crop, as
determined by the Secretary, plus 10 cents per
bushel; or

‘“(II) the loan level determined for the crop, prior
to any adjustment made under subsection (a)3) for
the marketing year for the crop of wheat.”.

(b) FEED GrAINS.—Clause (ii) of section 105B(c)1)B) of the Agricul-
tural Act of 1949 (as added by section 401 of the Food, Agriculture,
Conservation, and Trade Act of 1990) is amended to read as follows:

“(ii)) PAYMENT RATE OF 1994 AND 1995 crops.—The
payment rate for each of the 1994 and 1995 crops of
corn, grain sorghums, oats, and barley shall be the
amount by which the established price for the respec-
tive crop of feed grains exceeds the ]]a:igher of—

“(D) the lesser of—

“(aa) the national weighted average market
price received by producers during the market-
ing year for the crop, as determined by the
Secretary; or

T USC 1445b-3a.

T USC 1444f.

7 USC 1444-2.

7 USC 1441-2.
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7 USC 1441-2.

7 USC 1445j.

T USC 1445b-3a
note.

T USC 1444f.

‘“(bb) the national weighted average market
price received by producers during the first 5
months of the marketing year for the crop, as
determined by the Secretary, plus 7 cents per
bushel; or
‘YII) the loan level determined for the crop, prior
to any adjustment made under subsection (a)(3) for
the marketmg year for the respective crop of feed
grains.’

(c) Rick. —Clause (1i) of section 101B(c)(1)(B) of the Agricultural Act
of 1949 (as added by section 601 of the Food, Agriculture, Conserva-
tion, and Trade Act of 1990) is amended to read as follows:

“(ii) PAYMENT RATE OF 1994 AND 1995 CROPS.—The
payment rate for each of the 1994 and 1995 crops of rice
shall be the amount by which the established price for
the croP of rice exceeds the higher of—

(I) the lesser of—

‘“(aa) the national average market price re-
ceived by producers during the calendar year
that contains the first 5 months of the market-
ing year for the crop, as determined by the

tary; or

‘“(bb) the national average market price re-
ceived by producers during the first 5 months
of the marketing year for the crop, as deter-
mined by the Secretary, plus an appropriate
amount that is fair and equitable in relation to
wheat and feed grains (as determined by the
Secretary); or

“(I) the loan level determined for the crop.”

(d) ConForMING AMENDMENT.—Section 114(c) of the Agncultural
Act of 1949 (as amended by section 1121(a) of the Food, Agriculture,
Conservation, and Trade Act of 1990 and redesignated by section
1161(a)1) of such Act) by striking “wheat, feed grains, and rice
which payments are calculated on the basis of the national weighted
average market price (or, in the case of rice, the natwnal average
market price) for the marketing year for the cr and inserting

“wheat and feed grains which payments are calcu.ﬁted as provided
in sections 107B(c)1)B)ii), 10‘?!5('&) or 105B(c)(1XB)(i)".

SEC. 1103. ACREAGE REDUCTION PROGRAM FOR 1991 CROP.

, (a) WHEAT.—In the case of the 1991 crop of wheat, the Secretary of
Agriculture shall provide for an acreage limitation program as
described in section 107B(e)X1)(F) of the Agricultural Act of 1949 (as
added by section 301 of the Food, Agriculture, Conservation, and
Trade Act of 1990).

) FEED GRAINS. —Subgaragraph (F) of section 105B(e)1) of the
Agncultural Act of 1949 (as added by section 401 of the Food,
Agriculture, Conservation, and Trade Act of 1990) is amended to
read as follows:

“(F) ACREAGE LIMITATION PROGRAM FOR 1991 CROP.—In
the case of the 1991 crop of corn, the Secretary shall provide
for an acreage limitation program (as described in para-
g;aph (2)) under which the acreage planted to corn for

rvest on a farm would be limited to the corn crop acreage
base for the farm for the crop reduced by not less than 7.5
percent.”,
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SEC. 1104. ACREAGE REDUCTION PROGRAMS FOR 1992 THROUGH 1995 17 USC 1445-3a
CROPS, note.

(a) In GeEnEraL.—Notwithstanding any other provision of law,
except as provided in subsections (b) and (c), the Secretary of Agri-
culture shall announce an acreage limitation program for each of
the 1992 through 1995 crops of—

(1) wheat under which the acreage planted to wheat for
harvest on a farm would be limited to the wheat crop acreage
base for the farm for the crop reduced by—

(A) in the case of the 1992 crop of wheat, not less than 6
percent;

(B) in the case of the 1993 crop of wheat, not less than 5
percent;

(C) in the case of the 1994 crop of wheat, not less than 7
percent; and

(D) in the case of the 1995 crop of wheat, not less than 5
percent; and

(2) corn, grain sorghum, and barley under which the acreage
planted to the respective feed grain for harvest on a farm would
be limited to the respective feed grain crop acreage base for the
farm for the crop reduced by not less than 7%z percent.

(b) Strocks-1o-Use RaTio.—Subsection (a) shall not apply to a crop
if the Secretary estimates for such crop that the stocks-to-use ratio
will be less than—

(1) in the case of wheat, 34 percent; and

(2) in the case of corn, grain sorghum, and barley, 20 percent.

(c) TErmINATION.—If the Secretary determines that the quantity
of soybeans on hand in the United States on the first day of the
marketing year for the 1991 crop of soybeans (not including any
quantity of soybeans of the 1991 crop) will be less than 325,000,000 -
bushels, subsection (a) shall not apply to any of the 1992 through
1995 crops of wheat and feed grains.

SEC. 1105. LOAN ORIGINATION FEES AND OTHER SAVINGS.

(a) Omseeps.—Section 205 of the Agricultural Act of 1949 (as 7 USC 1446f.
added by section 701(2) of the Food, Agriculture, Conservation, and
Trade Act of 1990) is amended—

(1) by redesignating subsection (m) as subsection (n); and

(2) by inserting after subsection (1) the following new subsec-
tion:

“(m) LoaN OriGINATION FEE.—

“(1) Loans.—The Secretary shall charge a producer a loan
origination fee for a crop of oilseeds, in connection with making
a loan, equal to the product obtained by multiplying—

“(A) the loan level determined for the crop under subsec-
tion (c); by

“(B) 2 percent; by

“(C) the quantity of oilseeds for which the producer ob-
tains the loan.

“(2) LoaN peFICIENCY PAYMENTS.—The Secretary shall deduct,
from the amount of any loan deficiency payment made under
subsection (e), an amount equal to the amount of the loan
origination fee that would otherwise be paid under paragraph
(1) if the producer obtained a loan ratﬂer a loan deficiency
payment.”.

(b) PEANUTS.—
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7 USC 1445c-3. (1) In GENERAL.—Section 108B of the Agricultural Act of 1949
(as added by section 806 of the Food, Agriculture, Conservation,
and Trade Act of 1990) is amended—

(A) by redesignating subsection (g) as subsection (h); and

(B) by inserting after subsection (f) the following new
subsection:

‘(g) MARKETING ASSESSMENT.—

“(1) IN geNErAL.—The Secretary shall provide, by regulation,
for a nonrefundable marketing assessment applicable to each of
the 1991 through 1995 crops of peanuts. The assessment shall be
made in accordance with this subsection and shall be on a per
pound basis in an amount equal to 1 percent of the national
average quota or additional peanut support rate per pound, as
applicable, for the applicable crop. No peanuts shall be assessed
more than 1 percent of the applicable support rate under this
subsection.

*(2) FIRST PURCHASERS.—

“(A) In GeNErAL.—Except as provided under paragraphs
(3) and (4), the first purchaser of peanuts shall—

“(i) collect from the producer a marketing assessment
equal to % percent of the applicable national average
support rate times the quantity of peanuts acquired;

“(ii) pay, in addition to the amount collected under
clause (i), a marketing assessment in an amount equal
to Y% percent of the applicable national average support
rate times the quantity of peanuts acquired; and

“(iii) remit the amounts required under clauses (i)
and (ii) to the Commodity Credit Corporation in a
manner specified by the Secretary.

“(B) DerintTiON.—For purposes of this subsection, the
term ‘first purchaser’ means a person acquiring peanuts
from a producer except that in the case of peanuts forfeited
by a producer to the Commodity Credit Corporation, such
term means the person acquiring the peanuts from the
Commodity Credit Corporation.

“(3) OTHER PRIVATE MARKETINGS.—In the case of a private
marketing by a producer directly to a consumer through a retail
or wholesale outlet or in the case of a marketing by the pro-
ducer outside of the continental United States, the producer
shall be responsible for the full amount of the assessment and
shall remit the assessment by such time as is specified by the
Secretary.

“(4) Loan pEaNUTS.—In the case of peanuts that are pledged
as collateral for a price support loan made under this section, %
of the assessment shall be deducted from the proceeds of the
loan. The remainder of the assessment shall be paid by the first
purchaser of the peanuts. For purposes of computing net gains
on peanuts under this section, the reduction in loan proceeds
shall be treated as having been paid to the producer.

‘5) PenALTIES.—If any person fails to collect or remit the
reduction required by this subsection or fails to comply with
such requirements for recordkeeping or otherwise as are re-
quired by the Secretary to carry out this subsection, the person
shall be liable to the Secretary for a civil penalty up to an
amount determined by multiplying—

“(A) the quantity of peanuts involved in the violation; by
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“(B) the national average quota peanut price support
level for the applicable crop year.

“(6) ENFORCEMENT.—The Secretary may enforce this subsec-
tion in the courts of the United States.”.

(2) ConFOoRMING AMENDMENT.—Section 108B(a)2) of the Agri-
cultural Act of 1949 (as added by section 806(3) of the Food, 7 USC 1445c-3.
Agriculture, Conservation, and Trade Act of 1990) is amended
by inserting after “cost of land” the following: “and the cost of
any assessments required under subsection (g)".

(c) SucAar.—Section of the Agricultural Act of 1949 (as added 7 USC 1446g.
by section 901(2) of the Food, Agriculture, Conservation, and Trade
Act of 1990) is amended—

(1) by redesignating subsection (i) as subsection (j); and

(2) by inserting after subsection (h) the following new sub-

. section:

“(i) MARKETING ASSESSMENT.—

(1) Sucarcane.—Effective only for each of the 1991 through
1995 crops of sugarcane, the first processor of sugarcane shall
remit to the Commodity Credit (,‘Erporation a nonrefundable
marketing assessment in an amount equal to .18 cents per
pound of raw cane sugar processed by the processor from domes-
ticall é)roduced sugarcane.

“{2{ UGAR BEETS.—Effective only for each of the 1991 through
1995 crops of sugar beets, the first processor of sugar beets shall
remit to the Commeodity Credit &rporation a nonrefundable .
marketing assessment in an amount equal to .193 cents per
pound of beet sugar processed by the processor from domesti-
cally produced sugar beets.

“(3) CoLLECTION.—Marketing assessments required under this
subsection shall be collected and remitted to the Commodity
Credit Corporation in the manner prescribed by the Secretary
and shall be nonrefundable.

“(4) PenavTies.—If any person fails to collect or remit the
reduction required by this subsection or fails to comply with
such requirements for recordkeeping or otherwise as are re-
quired by the Secretary to carry out this subsection, the person
shall be liable to the Secretary for a civil penalty up to an
amount determined by multiplying—

“(A) the quantity of cane sugar or beet sugar involved in
the violation; by

“(B) the support level for the applicable crop of sugarcane
or sugar beets.

“(5) EnrorceMENT.—The Secretary may enforce this subsec-
tion in the courts of the United States.”.

(d) Honey.—Section 207 of the Agricultural Act of 1949 (as added 7 USC 1446h.
by section 1001 of the Food, Agriculture, Conservation, and Trade
Act of 1990) is amended—

(1) by redesignating subsection (i) as subsection (j); and
sec(:%? by inserting after subsection (h) the following new sub-

ion:

‘(i) MARKETING ASSESSMENT.—

“(1) In cenErAL.—Effective only for each of the 1991 through
1995 crops of honey, producers and producer-packers of honey
(as defined in paragraphs (5) and (9), respectively, of section 3 of
the Honey Research, Promotion, and Consumer Information
Act (7T U.S.C. 4602)) shall remit to the Commodity Credit Cor-
poration a nonrefundable marketing assessment on a per pound
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7 USC 1446e.

basis in an amount equal to 1 percent of the national price
support level for each such crop as otherwise provided in this
section.

“(2) CorrectioN.—The assessment shall be collected and
remitted by the first handler of honey in the manner prescribed
by the Secretary which, to the extent practicable, shall be as
provided for in the Honey Research, Promotion, and Consumer
Information Act.

“(8) ExEmpriOoNs.—All persons who are exempt from the
payment of the assessment authorized by such Act, and all
imported honey, shall be exempt from the payment of the
assessment required by this subsection.

“(4) PenavTies.—If any person fails to collect or remit the
reduction required by this subsection or fails to comply with
such requirements for recordkeeping or otherwise as are re-
qll:u-ed by the Secretary to carry out this subsection, the person

all be liable to the Secretary for a civil penalty up to an
amount determined by multiplying—

“(A) the quantity of honey involved in the violation; by
“(B) the support level for the applicable crop of honey.

“(5) ENForcEMENT.—The Secretary ,may enforce this subsec-
tion in the courts of the United States.”

(e) WooL AND MoHAIR.—Section 704 of the National Wool Act of
1954 (7T U.S.C. 1783) (as amended by section 201(b) of the Food,

iculture, Conservation, and Trade Act of 1990) is amended by
adding at the following new subsection:

“(c) MARKETING AssessMENTS.—Effective only for each of the 1991
through 1995 marketing years for wool and mohair, the Secretary
shall deduct an amount from the payment to be made available to
producers of wool and mohair under subsection (a) equal to 1 percent
of the payment.”.

(f) ToBacco.—Section 106 of the Agricultural Act of 1949 (7 U.S.C.
1445) is amended by adding at the end the following new subsection:

“(gX1) Effective only for each of the 1991 through 1995 crops of
tobacco for which price support is made available under this Act,
producers and purchasers of such tobacco shall each remit to the
Commodity Credit Corporation a nonrefundable marketing assess-
ment in an amount equal to .5 percent of the national price support
level for each such crop as otherwise provided for in this section.

“(2) Such producer assessments and purchaser assessments shall

“(A) collected in the same manner as dprovided for in section
106A(d)2) or 106B(d)(3), as applicable; an
“(B) enforced in the same manner as provided in section
106A(h) or 106B(j), as applicable.

“(3) The Secretary may enforce this subsection in the courts of the
United States.”

(g) OTHER Savings.—Section 204 of the Agricultural Act of 1949
(as added by section 101 of the Food, Agriculture, Conservation, and
Trade Act of 1990) is amended—

(1) in subsection (g)—
(A) in paragraph (1), by striking “1991 through 1994"” and
inserting “1992 through 1995”;
(B) in the matter preceding subparagraph (A) of para-
graph (2)—
(i) by inserting after “purchases” the following: “in
the following calendar year”’; and
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(ii) by inserting after “producers” the following: “in
such following calendar year”’; and
(C) in paragraph (2)B), by striking “that calendar year”
and inserting “‘such following calendar year”’;

(2) by redesignating subsections (h) and (i) as subsections (j)
and (k), respectively; and

(3) by inserting after subsection (g) the following new subsec-
tions:

“(h) RepucTioN 1IN PriCE RECEIVED.—

“(1) IN GENERAL.—Beginning January 1, 1991, the Secretary
shall provide for a reduction in the price received by producers
for all milk produced in the United States and marketed by
producers for commercial use, in addition to any reduction in
price required under subsection (g).

“(2) AMouNT.—The amount of the reduction under paragraph
(1) in the price received by producers shall be—

“(A) during calendar year 1991, 5 cents per hundred-
weight of milk marketed; and

“(B) during each of the calendar years 1992 through 1995,
11.25 cents per hundredweight of milk marketed, which
rate shall be adjusted on or before May 1 of each of the
calendar years 1992 through 1995 by an amount per
hundredweight that is necessary to compensate for refunds
made under paragraph (3) on the basis of marketings in the
previous calendar year.

“(3) Rerunp.—The Secretary shall provide a refund of the
entire reduction under paragraph (2) in the price of milk re-
ceived by a producer during a calendar year, if the producer
provides evidence that the producer did not increase marketings
in the calendar year that such reduction was in effect when
compared to the immediately preceding calendar year.

“(i) ENFORCEMENT.—

“(1) CoLLECcTION.—Reductions in price required under subsec-
tion (g) or (h) shall be collected and remitted to the Commodity
Credit Corporation in the manner prescribed by the Secretary.

“(2) PenavTies.—If any person fails to collect or remit the
reduction required by subsection (g) or (h) or fails to comply
with such requirements for recordkeeping or otherwise as are
required by the Secretary to carry out such subsection, the
person shall be liable to the Secretary for a civil penalty up to
an amount determined by multiplying—

“(A) the quantity of milk involved in the violation; by
i‘]‘.(l’:B) the support rate for the applicable calendar year for
milk.

“(3) EnForcEMENT.—The Secretary may enforce subsection (g)
or (h) in the courts of the United States.”.

Subtitle B—Other Agricultural Programs

SEC. 1201. AUTHORIZATION LEVELS FOR RURAL ELECTRIC AND TELE-
PHONE LOANS.

Title III of the Rural Electrification Act of 1936 (7 U.S.C. 931 et
seq.) is amended by adding at the end the following new section:
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7 USC 940d. “SEC. 314. AUTHORIZATION LEVELS FOR RURAL ELECTRIC AND TELE-

PHONE LOANS.

“(a) INn GENERAL.—Subject to the other provisions of this section
and notwithstanding any other provision of law, for each of fiscal
years 1991 through 1995, insured loans may be made in accordance
with this title from the Rural Electrification and Telephone Revolv-
ing Fund established under section 301 in amounts equal to the
following levels:

(1) For fiscal year 1991, $896,000,000.
“(2) For fiscal year 1992, $932,000,000.
“(3) For fiscal year 1993, $969,000,000.
“(4) For fiscal year 1994, $1,008,000,000.
“(b) For fiscal year 1995, $1,048,000,000.

“(b) RepucTtioN.—Notwithstanding any other provision of law, for
each of fiscal years 1991 through 1995, the Administrator shall—

“(1) reduce the amounts otherwise made available for insured
loans made from the Rural Electrification and Telephone
Revolving Fund by—

“(A) $224,000,000 for fiscal year 1991;
“(B) $234,000,000 for fiscal year 1992;
“(C) $244,000,000 for fiscal year 1993;
“(D) $256,000,000 for fiscal year 1994; and
“(E) $267,000,000 for fiscal year 1995; and

“(2) use the funds made available from such reductions in

each fiscal year to guarantee loans under subsection (d).

“(c) ManpaTORY LEVELS.—Notwithstanding any other provision of
law, the Administrator shall make insured loans at the levels
authorized by this section for each of fiscal years 1991 through 1995
taking into account any reductions under subsection (b).

“(d) GUARANTEED LOANS—

“(1) In cENERAL—Except as otherwise provided in this
subsection and subsection (e) and notwithstanding any other
provision of law, in carrying out this Act, the Administrator
shall guarantee loans made by legally organized lending agen-
cies to the extent of the reduction in insured loans as provided
in subsection (b).

“(2) AMOUNT OF GUARANTEE.—The guarantees authorized
under paragraph (1) shall be 90 percent of the principal of and
interest on the loan and shall be made only upon the request of
the borrower.

“(3) No FEDERAL INSTRUMENTALITY.—The Administrator may
not provide any such guarantee for a loan made by the Federal
Financing Bank, the Rural Telephone Bank, or any other lend-
ing agency that is an agency or instrumentality of the United
States other than banks for cooperatives.

“(4) AutHorITY.—The Administrator is authorized to approve
such guarantees subject to full use being made during each
fiscal year of insured loan amounts made available during the
fiscal year.

“(5) ConstruUCTION.—Nothing in this subsection shall be con-
strued as modifying the authority provided in section 306.

*(e) IMPLEMENTATION.—

‘(1) IN GENERAL—The Administrator shall implement the
reduction in insured loans provided by subsection (b) in a
manner that will lessen its adverse effect.
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“(2) ALLOCATION BETWEEN ELECTRIC AND TELEPHONE PRO-
GRAMS.—The reductions required by subsection (b) shall be
allocated between the electric and telephone programs for each
fiscal year in proportion to the amount of insured funds made
availagle for each such program during the fiscal year in
annual appropriations Acts.

“(3) ELECTRIC BORROWER'S OPTION.—If the amount of an
insured electric loan is reduced as a result of the require-
ments of subsection (b), the electric borrower may, at the
option of such borrower, obtain capital to replace the amount
of the reduction—

“(A) with the assistance of a loan guarantee (as provided
by subsection (d));

“(B) from internally generated funds of the electric bor-
rower;

““C) from e({)rivate credit sources with a lien accommoda-
tion provided by the Administrator; or

“(D) from other private sources.”.

SEC. 1202. AUTHORIZATION LEVELS FOR FmHA LOANS.

(a) IN GENERAL.—Subsection (b) of section 346 of the Consolidated
Farm and Rural Development Act (7 U.S.C. 1994(b)) is amended to
read as follows:

“(bX1) For each of the fiscal years 1991 through 1995, real estate
and operating loans may be insured, made to be sold and insured, or
guaranteed in accordance with subtitles A and B, respectively, from
the Agricultural Credit Insurance Fund established under section
309 in amounts equal to the following levels:

“(A) For fiscal year 1991, $4,175,000,000, of which not less
than $827,000,000 shall be for farm ownership loans under
subtitle A.

“(B) For fiscal year 1992, $4,343,000,000, of which not less
than $861,000,000 shall be for farm ownership loans under
subtitle A.

“(C) For fiscal year 1993, $4,516,000,000, of which not less than
$895,000,000 shall be for farm ownership loans under subtitle A.

“(D) For fiscal year 1994, $4,69’?,008.000, of which not less
than $931,000,000 shall be for farm ownership loans under
subtitle A.

‘“(E) For fiscal year 1995, $4,885,000,000, of which not less
than $968,000,000 shall be for farm ownership loans under
subtitle A.

“(2) Subject to paragraph (3), such amounts set forth in paragraph
(1) shall be apportioned as follows:

“(A) For fiscal year 1991—

“(i) $1,019,000,000 for insured loans, of which not less
than $83,000,000 shall be for farm ownership loans; and

“(ii) $3,156,000,000 for guaranteed loans, of which not less
{.han $744,000,000 shall be for guarantees of farm ownership
oans.

“(B) For fiscal year 1992—

‘(1) $1,060,000,000 for insured loans, of which not less
than $87,000,000 shall be for farm ownership loans; and

“(1i) $3,283,000,000 for guaranteed loans, of which not less
{.han $774,000,000 shall be for guarantees of farm ownership
oans.

“(C) For fiscal year 1993—

89-1940-91-14:QL 3 Part 2
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“(i) $1,102,000,000 for insured loans, of which not less
than $90,000,000 shall be for farm ownership loans; and

“(ii) $3,414,000,000 for guaranteed loans, of which not less
fhan $805,000,000 shall be for guarantees of farm ownership
oans.

“(D) For fiscal year 1994—

“(i) $1,147,000,000 for insured loans, of which not less
than $94,000,000 shall be for farm ownership loans; and

“(ii) $3,650,000,000 for guaranteed loans, of which not less
{,han $837,000,000 shall be for guarantees of farm ownership
oans.

“(E) For fiscal year 1995—

“(i) $1,192,000,000 for insured loans, of which not less
than $97,000,000 shall be for farm ownership loans; and
“(ii) $3,693,000,000 for guaranteed loans, of which not less
ithan $871,000,000 shall be for guarantees of farm ownership -
oans.
“(3) Notwithstanding any other provision of law:
“(A) The Secretary shall—
“(i) reduce the amounts otherwise made available for
insured loans by—
“(I) $482,000,000, for fiscal year 1991;
“(11) $614,000,000, for fiscal year 1992;
“(I11) $760,000,000, for fiscal year 1993;
“(IV) $859,000,000, for fiscal year 1994; and
“(V) $907,000,000, for fiscal year 1995; and
“(ii) use the funds made available from such reductions in
each fiscal year to guarantee loans under section 351.

“(B) The total amount of insured loans shall bear the same
ratio to the amount of insured farm ownership loans as the
dollar amount specified in paragraph (2)(A)i) for insured loans
bears to the dollar amount specified therein for insured farm
ownership loans.

“C) If more than 70 percent of the number of loans guaran-
teed under section 351 in a fiscal year have been guaranteed to
persons to whom the Secretary had not previously made an
insured loan under this Act, in lieu of the dollar amounts
specified in subparagraph (A) for the immediately succeeding
fiscal year, the dollar amounts which shall apply shall each be
the product obtained by multiplying—

“(i) such dollar amount; by
“(ii) the quotient of—
“(I) the number of persons provided with guaranteed
loans under section 351 in the fiscal year to whom the
Secretary had not previously made an insured or a
guaranteed loan under this Act; divided by
‘T the total number of persons provided with
guaranteed loans under section 351 in the fiscal year.
“(4) Notwithstanding subsection (a), the Secretary shall, as soon as
practicable after the date of enactment of this subsection, make,
insure, or guarantee loans at the levels authorized by this subsection
for each of the fiscal years 1991 through 1995.”.
(b) INTEREST RATE REDUCTION PROGRAM.—

(1) INn GENERAL.—Section 351 of such Act (7 U.S.C. 1999) is
amended—

(A) in subsection (c)—
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(i) by striking “50 percent” and inserting “100 per-

cent”’; and
(ii) by striking “2 percent” and inserting “4 percent”;
and
(B) in subsection (d), by striking “, or 3 years, whichever
is less”.

(2) EXTENSION OF PROGRAM FOR 2 YEARS.—Section 1320 of the
Food Security Act of 1985 (7 U.S.C. 1999 note) is amended by
striking “1993"” and inserting “1995”.
(c) DEMONSTRATION PROJECT FOR PURCHASE OF SysTEM LAND.—
Section 351(h)X1) of such Act (T U.S.C. 1999(h)1)) is amended by
striking ‘“3-year” and inserting “4-year”.

SEC. 1203. APHIS INSPECTION USER FEE ON INTERNATIONAL PAS-
SENGERS.

Section 2509(a) of the Food, Agriculture, Conservation, and Trade
Act of 1990 is amended— 21 USC 136a.
(1) in paragraph (1), by striking “a commercial vessel,
commercial aircraft, commercial truck, or railroad car,” and
inserting “an international passenger, commercial vessel,
commercial aircraft, commercial truck, or railroad car.”; and
(2) in paragraph (3)(B)—

(A) by adding at the end of clause (ii) the following: “Any
such reimbursement shall be subject to appropriations
under clause (v).”’; and

(B) b‘y adding at the end the following new clause:

‘(v) AUTHORIZATION OF APPROPRIATIONS.—There are
authorized to be appropriated each fiscal year amounts
in the Fund for use for quarantine or inspection
services.”.

SEC. 1204. ADDITIONAL SAVINGS AND OTHER PROVISIONS.

(a) INTEGRATED FARM MANAGEMENT PrOGRAM.—Section 1451 of
the Food, Agriculture, Conservation, and Trade Act of 1990 is 7 USC 5822.
amended—
(1) in subsection (d), by striking “enroll not more than” and
inserting “enroll not less than’’; and
(2) in subsection (hXTXA), by striking “shall not be eligible”
and inserting “shall be eligible”.
(b) Foon Am Assistance.—The Agricultural Trade, Development,
and Assistance Act of 1954 (as amended by section 1512 of the Food,
Agriculture, Conservation, and Trade Act of 1990) is amended—
(1) in section 202(e)1), by striking “private” and all that T7USC 1722
follows through “Administrator” and inserting “the Adminis-
trator, not less than $10,000,000, and not more than $13,500,000,
shall'be made available in each fiscal year to private voluntary
organizations and cooperatives’’;
(2) in section 406, by adding at the end the following new 7 USC 1736.
subsection:
“(d) AvamLasiLity oF Funps.—Funds shall be available under this
Acctl only to the extent provided in advance in appropriation Acts.”;
an
(3) in section 407(cX4), by striking “providing ocean” and 7 USC 1736a.
inserting “providing ocean transportation or”.
(c) ToBacco PRoGRAM ADJUSTMENT.—Section 213 of the Dairy and
Tobacco Adjustment Act of 1983 (7 U.S.C. 511r) is amended—
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7 USC 1421 note.

T USC 136w
note.

7 USC 511r note.

T USC 1421 note.

(1) in subsection (d), by inserting before the period the follow-
ing: “, subsection (e), and subsection (f)’’; and

(2) in subsection (f), by adding at the end the following new
paragraph:

“(4) Subsection (d) shall apply with respect to fees and charges
imposed to cover the costs of such end user identification, certifi-
cation, and reporting activities.”.

(d) EMERGENCY Loans.—Section 2269 of the Food, Agriculture,
Conservation, and Trade Act of 1990 is amended by—

(1) striking “(7 U.S.C. 1981(b))” and inserting ‘(7 U.S.C.
1961(b))”’; and
(2) striking “1988"” and inserting ““1990".

(e) FIFRA User FEees.—Notwithstanding any provision of the
Omnibus Budget Reconciliation Act of 1990, nothing in this title or
the other provisions of this Act shall be construed to require or
authorize the Administrator of the Environmental Protection
Agency to assess or collect any fees or charges for services and
activities authorized under the Federal Insecticide, Fungicide, and
Rodenticide Act (7 U.S.C. 136 et seq.).

Subtitle C—Effective Date

SEC. 1301. EFFECTIVE DATE.

This title and the amendments made by this title shall become
effective 1 day after the date of enactment of the Food, Agriculture,
Conservation, and Trade Act of 1990, or December 1, 1990, which-
ever is earlier.

SEC. 1302. READJUSTMENT OF SUPPORT LEVELS.

(a) FAiLUure 1o ENTER INTO AGREEMENT.—If by June 30, 1992, the
United States does not enter into (within the context of section
1102(a) of the Omnibus Trade and Competitiveness Act of 1988 (19
US.C. 2902)) an agricultural trade agreement in the Uruguay
Round of multilateral trade negotiations under the General Agree-
ment on Tariffs and Trade (GATT), agricultural acreage limitation
and price support and production adjustment programs and export
promotion levels shall be reconsidered and adjusted by the Secretary
of Agriculture (hereafter in this section referred to as the “Sec-
retary”) in accordance with subsection (b), as appropriate to protect
the interests of American agricultural producers and ensure the
international competitiveness of United States agriculture.

(b) ReQUIRED MEAsURES.—Pursuant to subsection (a), in order to
protect the interests of American agricultural producers and en-
sst;rce the competitive position of United States agriculture, the

retary—

(1) is authorized to waive any minimum level for any acreage
limitation program required or authorized for any of the 1993
through 1995 crops of wheat, feed grains, upland cotton, or rice
established under section 107B(e), 105B(e), 103B(e), or 101B(e) of
the Agricultural Act of 1949 (as amended by sections 301, 401,
501, and 601 of the Food, Agriculture, Conservation, and Trade
Act of 1990), respectively;

(2) shall.increase by $1,000,000,000 for the period inning
October 1, 1993, and ending September 30, 1995, the level of
export promotion programs authorized under the Agricultural
Trade Act of 1978 (as amended by section 1531 of the Food,
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Agriculture, Conservation, and Trade Act of 1990), in addition
to any amounts otherwise required or made available under
such programs; and

(3) shall permit producers to repay price support loans for any
of the 1993 through 1995 crops of wheat and feed grains at the
levels provided under sections 107B(a)(4) and 105B(a)4) of the
Agricultural Act of 1949, respectively.

(c) FAILURE oF AGREEMENT TO ENTER INTO FOrRCE.—If by June 30,
1993, an agricultural trade agreement under the Uruguay Round of
multilateral trade negotiations under the General Agreement on
Tariffs and Trade has not entered into force for the United States,
agricultural price support and other programs and export promotion
levels shall be reconsidered and adjusted by the Secretary in accord-
ance with subsection (d), if the Secretary determines such action is
appropriate to protect the interests of American agricultural
producers and ensure the international competitiveness of United
States agriculture.

(d) SpecIFic MEASURES.—

(1) MEASURES TO BE CONSIDERED.—Pursuant to subsection (c),
the Secretary shall consider—

(A) waiving all or part of the requirements of this title,
and the amendments made by this title, requiring reduc-
tions in agricultural spending;

(B) increasing the level of funds made available for the
programs authorized under the Agricultural Trade Act of
1978; and

(C) permitting producers to repay price support loans for
any of the 1993 through 1995 crops of wheat and feed grains
at the levels provided under sections 107B(a)X4) and
105B(a)4) of the Agricultural Act of 1949, respectively.

(2) AurHorrry.—The Secretary is authorized to implement
the measures specified in subparagraphs (A), (B), and (C) of
paragraph (1). This authority shall be in addition to, and not in
place of, any other authority under any other provision of law.

(3) ImPLEMENTATION.—If the Secretary determines the action
is appropriate pursuant to subsection (c), the Secretary shall
implement measures specified in subparagraph (A) of para-
graph (1) and either or both of the measures specified in
subparagraph (B) or (C) of paragraph (1).

(e) LimiraTioN.—This section shall not be construed to authorize
the Secretary to reduce the level of income support provided to
agricultural producers in the United States.

(f) TerminaTION.—The provisions of subsections (a) and (b) shall
cease to be effective if the President certifies to Congress that the
failure referred to in subsection (a) to enter into an agricultural
trade agreement in the Uruguay Round of multilateral trade nego-
tiations under the GATT is a result in whole or in part of the
provisions of section 151 of the Trade Act of 1974 (19 U.S.C. 2191), or
essentially similar provisions, not applying or in effect not applying
during the period ending May 31, 1991 (or during the period June 1,
1991, through May 31, 1993, if the condition of section 1103(b)(1XB)i)
is satisfied) to implementing bills submitted with res to such an
agreement entered into during the applicable period under section
{11%283} 23!65{1%(;)0!:11111:118 Trade and Competitiveness Act of 1988 (19
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TITLE II—BANKING, HOUSING, AND

RELATED PROGRAMS

Subtitle A—Federal Deposit Insurance

Assessments

SEC. 2001. SHORT TITLE.
This Act may be cited as the “FDIC Assessment Rate Act of 1990".
SEC. 2002. FDIC AUTHORIZED TO INCREASE ASSESSMENT RATES AS NEC-

ESSARY TO PROTECT INSURANCE FUNDS.

(a) BANk Insurance Funp.—Section 7(b)X1)C) of the Federal De-
posit Insurance Act (12 U.S.C. 1817(b)X1)XC)) is amended to read as

follows:

“(C) ASSESSMENT RATE FOR BANK INSURANCE FUND MEMBERS.—

“() In GENERAL.—The assessment rate for Bank Insur-
ance Fund members shall be the greater of 0.15 percent or
such rate as the Board of Directors, in its sole discretion,
determines to be appropriate—

“(I) to maintain the reserve ratio at the designated
reserve ratio; or

“(II) if the reserve ratio is less than the designated
reserve ratio, to increase the reserve ratio to the des-
ignated reserve ratio within a reasonable period of
time.

“(ii) FAcTors T0 BE CONSIDERED.—In making any deter-
mination under clause (i), the Board of Directors shall
consider the Bank Insurance Fund's expected operating
expenses, case resolution expenditures, and income, the
effect of the assessment rate on members’ earnings and
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capital, and such other factors as the Board of Directors
may deem appropriate.

“(iii) MiNiMUM AsSESSMENT.—Notwithstanding clause (i),
the assessment shall not be less than $1,000 for each
member in each year.”.

(b) SavinGs AssocIATION INSURANCE Funp.—Section T(bX1XD) of
the Federal Deposit Insurance Act (12 U.S.C. 1817(b)(1)D)) is amend-
ed to read as follows:

‘D) ASSESSMENT RATE FOR SAVINGS ASSOCIATION INSURANCE
FUND MEMBERS.—

“G) IN GENERAL—The assessment rate for Savings
Association Insurance Fund members shall be the greater
of 0.15 percent or such rate as the Board of Directors, in its
sole discretion, determines to be appropriate—

‘() to maintain the reserve ratio at the designated
reserve ratio; or

“(II) if the reserve ratio is less than the designated
reserve ratio, to increase the reserve ratio to the des-
ignated reserve ratio within a reasonable period of
time.

“(ii) FACTORS TO BE CONSIDERED.—In making any deter-
mination under clause (i), the Board of Directors shall
consider the Savings Association Insurance Fund’s expected
operating expenses, case resolution expenditures, and
income, the effect of the assessment rate on members’
earnings and capital, and such other factors as the Board of
Directors may deem appropriate.

““(iii) MiNIMUM AssESSMENT.—Notwithstanding clause (i),
the assessment shall not be less than $1, for each
member in each year.

“(iv) TransiTioN RULE.—Until December 31, 1997, the
assessment rate for Savings Association Insurance Fund
members shall not be less than the followi.ng:

‘) From January 1, 1990, through December 31,
1990, 0.208 percent.

“(II) From January 1, 1991, through December 31,
1993, 0.23 percent.

‘“(II1) From January 1, 1994, through December 31,
1997, 0.18 percent.”.

(c) CLERICAL AMENDMENTS REFLECTING $1,000 MINIMUM ASSESS-
MENT Provisions oF CURRENT Law.—Section T(b)2)XA) of the Fed-
eral Deposit Insurance Act (12 U.S.C. 1817(b)2)(A)) is amended—

(1) by inserting “or subparagraph (C)(iii) or (D)Xiii) of subsec-
tion (bX1)” after “subsection (c)2)"’; and

(2) in clauses (i) and (ii), by inserting “the greater of $500 or
an amount” before “equal to the product of”.

SEC. 2003. FDIC AUTHORIZED TO MAKE MID-YEAR ADJUSTMENTS IN
ASSESSMENT RATES.

(a) AssessMENT RaTes.—Section 7(b)1XA) of the Federal Deposit
Insurance Act (12 U.S.C. 1817(b)(1XA)) is amended to read as follows:
“(A) ASSESSMENT RATES PRESCRIBED.—

“(i) AUTHORITY TO SET RATES.—Subject to clause (iii), the
Corporation shall set assessment rates for insured deposi-
tory institutions at such times as the Corporation, in its sole
discretion, determines to be appropriate.



104 STAT. 1388-16 PUBLIC LAW 101-508—NOV. 5, 1990

“(ii) RATE FOR EACH FUND TO BE SET INDEPENDENTLY.—The
Corporation shall fix the assessment rate of Bank Insur-
ance Fund members independently from the assessment
rate for Savings Association Insurance Fund members.

“(iii) DEADLINE FOR ANNOUNCING RATE CHANGES.—The
Cogration shall announce any change in assessment
rates.—

“(I) for the semiannual period beginning on January
1 and ending on June 30, not later than the preceding
November 1; and

“(IT) for the semiannual period beginning on July 1
and ending on December 31, not later than the preced-

ing May 1.”.

(b) ASSESSMENT I?';tocmnunm.—Section TbX2XA) of the Federal
Deposit Insurance Act (12 U.S.C. 1817(b)(2XA)), as amended by sec-
tion 2(c) of this Act, is amended—

(1) by striking “annual” each time it appears;

(2) in clause (iXI), by inserting “during that semiannual
period” after “member”’; and

(3) in clause (ii)I), by inserting ‘“during that semiannual
period” after “member”.

(c) CoNFORMING AMENDMENT ON TIMING OF AsSSESSMENT CRED-
1rs.—Section T(d)(1XA) of the Federal Deposit Insurance Act (12
U.S.C. 1817(dX1XA)) is amended to read as follows:

“(A) The Corporation shall prescribe and publish the aggre-
gate amount to be credited to insured depository institutions—

“(i) in the semiannual period beginning on Jan 1 and
le;gdilng 051 June 30, not later than the preceding Novem-
r 1; an

“(ii) in the semiannual period beginning on July 1 and
ie\&‘n;iing on December 31, not later than the preceding
y l-ll.

SEC. 2004. FDIC AUTHORIZED TO SET DESIGNATED RESERVE RATIO AS
NECESSARY IN FACE OF SIGNIFICANT RISK OF SUBSTANTIAL
LOSSES TO INSURANCE FUND.

Section 7(b)(1)XB) of the Federal Deposit Insurance Act (12 U.S.C.
1817(b)(1XB)) is amended—
(1) by striking “, not exceeding 1.50 percent,” each time it
appears;
(2) in clause (iii)—
(A) by inserting “and” at the end of subclause (I);
(B) by striking subclauses (II) and (III); and
(C) by redesignating subclause (IV) as subclause (II); and
(3) in clause (iv)—
(A) by inserting “and” at the end of subclause (I);
(B) by striking subclauses (II) and (I1I); and
(C) by redesignating subclause (IV) as subclause (II).

SEC. 2005. FDIC AUTHORIZED TO BORROW FROM FEDERAL FINANCING
BANK.

Section 14 of the Federal Deposit Insurance Act (12 U.S.C. 1824) is
amended—
(1) in the heading, by striking “Sec. 14.” and inserting:
“SEC. 14. BORROWING AUTHORITY.
‘“(a) BorrowING FrROM TREASURY.—";
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(2) in subsection (a), as designated by paragraph (1)—

(A) by striking “this section” each time it appears and
inserting “this subsection”, and ;

(B) by striking “The Corporation may employ such funds”
and inserting “The Corporation may employ any funds
obtained under this section”; and

(3) by adding after subsection (a), as amended by paragraph
(2), the following new subsection:

“(b) BorrowING FroMm FEDERAL FinanciNG Bank.—The Corpora-
tion is authorized to issue and sell the Corporation’s obligations, on
behalf of the Bank Insurance Fund or Savings Association Insur-
ance Fund, to the Federal Financing Bank established by the Fed-
eral Financing Bank Act of 1973. Federal Financing Bank is
authorized to purchase and sell the Corporation’s obligations on
terms and conditions determined by the Federal Financing Bank.
Any such borrowings shall be obligations subject to the obligation
limitation of section 15(c) of this Act. This subsection does not affect
the eligibility of any other entity to borrow from the Federal
Financing Bank.”.

Subtitle B—FHA Mortgage Insurance

SEC. 2101. INCREASE IN MORTGAGE LIMIT.

Section 203(b)2) of the National Housing Act (12 U.S.C. 1709(b)2))
is amended by striking “150 percent (185 percent until October 31,
1990) of the dollar amount specified” and inserting the following:
185 percent of the dollar amount specified”.

SEC. 2102. MORTGAGOR EQUITY.

Section 203(b)2) of the National Housing Act (12 U.S.C. 1709(b)2))
is amendﬁd by adding at the end the following new undesignated
paragraph:

“Notwithstanding any other provision of this paragraph, a mort-
gage may not involve a principal obligation (incl;uding such initial
service charges, appraisal, inspection, and other fees as the Sec-
retary shall approve) in excess of 98.75 percent of the appraised
value of the property (97.75 percent, in the case of a mortgage with
an apprai value in excess of $50,000), plus the amount of the
mortgage insurance premium paid at the time the mortgage is
insured. For purposes of the preceding sentence, the term ‘appraised
value’ means the amount set forth in the written statement required
under section 226, or a similar amount determined by the Secretary
if section 226 does not apply.”.

SEC. 2103. MORTGAGE INSURANCE PREMIUMS.

(a) PrEmrums.—Section 203(c) of the National Housing Act (12
U.S.C. 1709(c)) is amended—
(1) by inserting “(1)” after “(c)”;
(2) by striking the last sentence; and
(3) by adding at the end the following new aph:

“(2) Notwithstanding any other provision of this section, each
mortgage secured by a 1- to 4-family dwelling and executed on or
after October 1, 1994, that is an obligation of the Mutual Mortgage
Insurance Fund, shall be subject to the following requirements:

_ “(A) The Secretary shall establish and collect, at the time of
insurance, a single premium payment in an amount equal to
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2.25 percent of the amount of the original insured principal
obligation of the mortgage. Upon payment in full of the prin-
cipal obligation of a mortgage prior to the maturity date of the
mortgage, the Secretary shall refund all of the unearned pre-
miurﬁ charges paid on the mortgage pursuant to this subpara-
graph.

“(B) In addition to the premium under subparagraph (A), the
Secretary shall establish and collect annual premium payments
in an amount equal to 0.50 percent of the remaining insured
principal balance (excluding the portion of the remaining bal-
ance attributable to the premium collected under subparagraph
(A) and without taking into account delinquent payments or
prepayments) for the following periods:

“(i) For any mortgage involving an original principal
obligation (excluding any , premium collected under
subparagraph (A)) that is-less than 90 percent of the ap-
praised value of the property (as of the date the mortgage is
accepted for insurance), for the first 11 years of the mort-
gage term.

.*(ii) For any mortgage invclving an original principal
obligation (excluding any premium collected under
subparagraph (A)) that is greater than or equal to 90 per-
cent of such value, for the first 30 years of the mortgage
term; except that notwithstanding the matter preceding
clause (i), for any mortgage involving an original principal
obligation (excluding any premium collected under
subparagraph (A)) that is greater than 95 percent of such
value, the annual premium collected during the 30-year
period under this clause shall be in an amount equal to 0.55
percent of the remaining insured principal balance (exclud-
ing the portion of the remaining balance attributable to the
premium collected under subparagraph (A) and without
taking into account delinquent payments or prepay-

ments).”.
12 USC 1709 (b) TrRaNsITION PrOVISIONS.—Notwithstanding section 203(c) of the
note. National Housing Act (as amended by subsection (a)), mortgage

insurance premiums on mortgages executed during fiscal years 1991
through 1994 and that are obligations of the Mutual Mortgage
Insurance Fund shall be subject to the following requirements:
(1) 1991 anp 1992.—For mortgages executed during fiscal
yvears 1991 and 1992 (but after the date of the effectiveness of
regulations issued under subsection (c)), the Secretary shall
establish and collect the following premiums:

(A) Up-FrONT.—At the time of insurance, a single pre-
mium payment in an amount equal to 3.80 percent of the
amount of the original insured principal obligation of the
mortgage.

(B) ANNUAL.—In addition to the premium under subpara-
graph (A), annual premium payments in an amount equal
to 0.50 percent of the remaining insured principal balance
(excluding the portion of the remaining balance attrib-
utable to the premium collected under subparagraph (A)
and without taking into account delinquent payments or
prepayments), for any mortgage involving an original prin-
cipal obligation (excluding any premium collected under
subparagraph (A)) that is—
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(i) less than 90 percent of the appraised value of the
property (as of the date the mortgage is accepted for
insurance), for the first 5 years of the mortgage term;

(ii) greater than or equal to 90 percent of such value
but equal to or less than 95 percent of such value, for
the first 8 years of the mortgage term; and

(iii) greater than 95 percent of such value, for the
first 10 years of the mortgage term.

(2) 1993 anp 1994.—For mortgages executed during fiscal
years 1993 and 1994, the Secretary shall establish and collect
the following premiums:

(A) Up-FRONT.—At the time of insurance, a single pre-
mium payment in an amount equal to 3.00 percent of the
amount of the original insured principal obligation of the
mortgage.

(B) ANNUAL.—In addition to the premium under subpara-
graph (A), annual premium payments in an amount equal
to 0.50 percent of the remaining insured principal balance
(excluding the portion of the remaining balance attrib-
utable to the premium collected under subparagraph (A)
and without taking into account delinquent payments or
prepayments), for any mortgage involving an original prin-
cipal obligation (excluding any premium collected under
subparagraph (A)) that is—

(i) less than 90 percent of the appraised value of the
property (as of the date the mortgage is accepted for
insurance), for the first 7 years of the mortgage term;

(ii) greater than or equal to 90 percent of such value
but equal to or less than 95 percent of such value, for
the first 12 years of the mortgage term; and

(i) greafer than 95 percent of such value, for the
first 30 years of the mortgage term.

(3) Rerunps.—With respect to any mortgage subject to pre-
miums under this subsection, the Secretary shall refund all of
the unearned premium charges paid on a mortgage pursuant to
paragraph (1)A) or (2)(A) upon payment in full of the principal
obligation of the mo prior to the maturity date.

(¢) REcuLATIONS.—The retary shall issue regulations to carry 12 USC 1709
out this section and the amendments made by this section not later note.
than the expiration of the 90-day period beginning on the date of the
enactment of this Act.

SEC. 2104. MUTUAL MORTGAGE INSURANCE FUND DISTRIBUTIONS.

Section 205 of the National Housing Act (12 U.S.C. 1711) is
amended by adding at the end the following new subsection:

“(e) In determining whether there is a surplus for distribution to
mortgagors under this section, the Secretary shall take into account
the actuarial status of the entire Fund.”.

SEC. 2105. ACTUARIAL SOUNDNESS OF MUTUAL MORTGAGE INSURANCE
FUND.

Section 205 of the National Housing Act (12 U.S.C. 1711), as
amended by the preceding provisions of this Act, is further amended
by adding at the end the following new subsections:

“(fX1) The Secretary shall ensure that the Mutual Mortgage
Insurance Fund attains a capital ratio of not less than 1.25 percent
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within 24 months after the date of the enactment of this subsection
and maintains such ratio thereafter, subject to paragraph (2).

“(2) The Secretary shall endeavor to ensure that the Mutual
Mortgage Insurance Fund attains a capital ratio of not less than 2.0
percent within 10 years after the date of the enactment of this
subsection, and s ensure that the Fund maintains at least such

pltal ratio at all times thereafter.

(3) Upon the expiration of the 24-month period beginning on the
date of the enactment of this subsection, the Secre shall submit
to the Congress a report describing the actions the retary will
take to ensure that the Mutual Mortgage Insurance Fund attains
the capital ratio required under paragraph (2).

“(4) For purposes of this subsection:

“(A) The term ‘capital’ means the economic net worth of the
Mutual Mortgzli;ﬁe Insurance Fund, as determined by the Sec-
retary under the annual audit requ1red under section 538.

“(B) The term ‘capital ratio’ means the ratio of capital to
unamortized insurance-in-force.

“(C) The term ‘economic net worth’ means the current cash
available to the Fund, plus the net present value of all future
cash inflows and outflows expected to result from the outstand-
mg mortgages in the Fund.

The term ‘unamortized insurance-in-force’ means the
remammg obligation on outstanding mortgages which are
obligations of the Mutual Mortgage Insurance Fund, as esti-
mated by the Sec!'ei:li::ll;i'I

“(g) The retary s provide for an independent actuarial
study of the Mutual Mortgage Insurance Fund to be conducted
annually and shall report annually to the Congress regarding the
financial status of the Fund.

“th)(1) If, pursuant to the independent annual actuarial study of
the Mutual Mortgage Insurance Fund required under subsection (g),
the Secretary determines that the Mutual Mortgage Insurance Fund
is not meeting the operational goals under paragraph (2), the Sec-
retary may not issue distributions, and may, by regulation, propose
and implement any adjustments to the insurance premiums under
section 203(c) or section 2103(b) of the Omnibus Budget Reconcili-
ation Act of 1990. Upon determining that a ﬂemmm change is
appropriate under the preceding sentence, the Secretary shall
immediately notify Congress of the proposed change and the reasons
for the change. Any such premium change shall not take effect
before the expiration of the 90-day period beginning upon such
notification.

“(2) The operational goals referred to in paragraph (1) shall be—

“(A) maintaining an adequate capital ratio;

“(B) meeting the needs of homebuyers with low
downpayments and first-time homebuyers by providing access
to mortgage credit;

“(C) minimizing ‘the risk to the Fund and to homeowners from
homeowner default; and

“(D) avoiding adverse selection.”.

SEC. 2106. HOME EQUITY CONVERSION MORTGAGE INSURANCE DEM-
ONSTRATION.

(a) TERMINATION DATE.—The first sentence of section 255(g) of the

National Housing Act (12 U.S.C. 1715z-20(g)) is amended by striking
“September 30, 1991” and inserting ‘‘September 30, 1995
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(b) NumBER OF MORTGAGES INSURED.—Section 255(g) of the Na-
tional Housing Act (12 U.S.C. 17152-20(g)) is amended by striking
the second sentence and inserting the following: “The total number
of mortgages insured under this section may not exceed 25,000.”.

Subtitle C—Auction of Federally Insured
Mortgages

SEC. 2201. AUCTION OF MULTIFAMILY MORTGAGES.

Section 221(g)(4) of the National Housing Act (12 U.S.C. 17151(gX4))
is amended by adding after subparagraph (B) the following new

Bubparag'ra?h:
“(CXi) In lieu of accepting assignment of the original
credit instrument and the mo securing the credit

instrument under subparagraph (A) in exchange for receipt
of debentures, the Secretary shall arrange for the sale of
the beneficial interests in the mortfsge loan through an
auction and sale of the (I) mortgage loans, or (II) participa-
tion certificates, or other mortgage-backed obligations in a
form acceptable to the Secretary (in this subparagraph
referred to as ‘participation certificates’). The Secretary
shall arrange the auction and sale at a price, to be paid to
the mo , of par plus accrued interest to the date of
sale. The sale price shagl also include the right to a subsidy
payment described in clause (iii).

‘(iiXI) The Secre shall conduct a public auction to
determine the lowest interest rate necessary to accomplish
a sale of the beneficial interests in the original credit
L 4 s A e vevtgage shal]

mo! who e a mortgage
provide the Secretary and persons m at the auction a
description of the characteristics of the original credit
instrument and mortgage securing the original credit in-
strument, which s include the principal mortgage bal-
ance, original stated interest rate, service fees, real estate
and tenant characteristics, the level and duration of ap-
plicable Federal subsidies, and any other information deter-
mined by the Secretary to be appropriate. The Secretary
shall also provide information ing the status of the
Et;operty with respect to the provisions of the Emergency

w Income Housing Preservation Act of 1987 or any subse-
quent Act with to eligibility to prepay the mortgage,
a statement of whether the owner has filed a notice of
intent to prepay or a plan of action under the Emergency
Low Income Housing Preservation Act of 1987 or any subse-
quent Act, and the details with respect to incentives pro-
vided under the Emergency Low Income Housing
Preservation Act of 1987 or any subsequent Act in lieu of
exercising prepayment rights.

‘“(III) The Secretary shall, upon receipt of the information
in subclause (II), promptly advertise for an auction and
publish such mortgage gescn ions in advance of the auc-
::iion'. Tht?: Seé:_re 2 may o(élo uct the auction at any t:cizﬁe

uring the 6-month peri inning upon receipt of the
information in subclause (Hm ul;gderpgo circumsp tances
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may the Secretary conduct an auction before 2 months after
receiving the mortgagee’s written notice of intent to assign
its mortgage to the Secreta?.

“IV) In any auction under this subparagraph, the Sec-
retary shall accept the lowest interest rate bid E}r purchase
that the Secretary determines to be acceptable. The Sec-
retary shall cause the accepted bid to be published in the
Federal Register. Settlement for the sale of the credit in-
strument and the mortgage securing the credit instrument
shall occur not later than 30 business days after the date
winning bidders are selected in the auction, unless the
Secretary determines that extraordinary circumstances re-
quire an extension (not to exceed 60 lt-{ays) of the period.

‘“(V) If no bids are received, the bids that are received are
not acceptable to the Secretary, or settlement does not
occur within the period under subclause (IV), the mortgagee
shall retain all rights (including the right to interest, at a
rate to be determined by the Secretary, for the period
covering any actions taken under this subparagraph) under
this section to assign the mortgage loan to the retary.

“(iii) As part of the auction process, the Secretary shall
agree to provide a monthly interest subsidy payment from
the General Insurance Fund to the purchaser under the
auction of the original credit instrument or the mortgage
securing the credit instrument (and any subsequent holders
or assigns who are approved mortgagees). The subsidy pay-
ment shall be paid on the first day of each month in an
amount equal to the difference between the stated interest
due on the mortgage loan and the lowest interest rate
necessary to accomplish a sale of the mortgage loan or
participation certificates (less the servicing fee, if appro-

riate) for the then unpaid principal balance plus accrued

interest at a rate determined by the Secretary. Each in-

terest subsidy payment shall be treated by the holder of the

mortgage as interest paid on the mortgage. The interest

subsidy ent shall be provided until the earlier of—
“(fat{nr:maturity date of the loan;

“(II) prepayment of the mortgage loan in accordance

with the Egn!:ergency Low Income Housing Preservation

Act of 1987 or any subsequent Act, where applicable; or

“(I1I) default and full payment of insurance benefits

on the mortgage loan by the Federal Housing Adminis-

tration.

“(iv) The Secretary shall require that the mortgage loans
or participation certificates presented for assignment are
auctioned as whole loans with servicing rights released and
also are auctioned with servicing rights retained by the
current servicer,

“(v) To the extent practicable, the Secretary shall encour-
age State housing finance agencies, nonprofit organizations,
and organizations representing the tenants of the property
securing the mortgage, or a qualified mortgagee participat-
ing in a plan of action under the Emergency Low Income
Housing Preservation Act of 1987 or subsequent Act to
participate in the auction.

“(vi) The Secretary shall implement the requirements
imposed by this subparagraph within 30 days from the date



PUBLIC LAW 101-508—NOV. 5, 1990 104 STAT. 1388-23

of enactment of this subparagraph and not be subject to the
requirement of prior issuance of regulations in the Federal
Register. The Secretary shall issue regulations implement-
ing this section within 6 months of the enactment of this
subparagraph.

“(vii) Nothing in this subparagraph shall diminish or
impair the low income use restrictions applicable to the
pro_lect under the original regulatory agreement or the

agreement entered into pursuant to the Emergency
I.ow Income Housing Preservation Act of 1987 or subse-
quent Act, if any, or other agreements for the provision of
Federal assistance to the housing or its tenants.

“(viii) This subparagraph shall not apply after Septem-
ber 30, 1995. Not later than January 31 of each year
(beginning in 1992), the Secretary shall submit to the Con-
gress a report including statements of the number of mort-
gages auctioned and sold and their value, the amount of
subsidies committed to the program under this subpara-
graph, the ability of the Secretary to coordinate the pro-
gram with the incentives provided under the Emergency
Low Income Housing Preservation Act of 1987 or subse-
quent Act, and the costs and benefits derived from the
program for the Federal Government.”.

Subtitle D—Crime and Flood Insurance
Programs

SEC. 2301. CRIME INSURANCE PROGRAM.

(a) ExTeENsiION oF GENERAL AutHORITY.—Section 1201(b) of the
National Housing Act (12 U.S.C. 1749bbb(b)) is amended b{: striking
“September 30, 1991” in the matter preceding paragraph (1) and
inserting “Sept.ember 30, 1995”.

(b) CONTINUATION OF Ens'rmu ConTrACTS.—Section 1201(bX1) of
the National Housing Act (12 U.S.C. 1749bbb(b)(1)) is amended by
striking “September 30, 1992"” and inserting “September 30, 1996”.

(c) EXTENSION OF le'm'non oN PreEmMiumMs.—Section 542(c) of the
Housing and Community Development Act of 1987 (12 U.S.C.
1749bbb-10c note) is amended by striking “September 30, 1991” and
inserting “September 30, 1995”.

SEC. 2302. FLOOD INSURANCE PROGRAM.

(a) ExTENsION oF GENERAL AUTHORITY.—Section 1319 of the Na-
tional Flood Insurance Act of 1968 (42 U.S.C. 4026) is amended by
striking “September 30, 1991” and inserting ‘‘September 30, 1995”,

(b) EXTENSION oF EMERGENCY PROGRAM.—Section 1336(a) of the
National Flood Insurance Act of 1968 (42 U.S.C. 4056(a)) is amended
l{gggtnkmg “September 30, 1991” and inserting “September 30,

(c) EXTENSION OF LIMITATION ON PREMIUMS.—Section 541(d) of the
Housing and Community Development Act of 1987 (42 U.S.C. 4015
note) is amended by striking “September 30, 1991” and inserting
“September 30, 1995y

(d) Ex-mns:on or ErosioNn Provisions.—Section 1306(cX7) of the
National Flood Insurance Act of 1968 (42 U.S.C. 4013(c)7)) is
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amended by striking “September 30, 1991” and inserting ‘“‘Septem-
ber 30, 1995”.

() INCLUSION oF CosTS IN PREMIUMS.—

(1) EsTIMATES OF PREMIUM RATES.—Section 1307(a) of the
National Flood Insurance Act of 1968 (42 U.S.C. 4014(a)) is
amended—

(A) in paragraph (1)BXi), by striking “and” at the end;

(B) in paragraph (1)(B)Xii), by inserting '‘and” after the
comma at the end;

(C) in paragraph (1)(B), by inserting at the end the follow-
ing new clause:

“(ili) any remaining administrative expenses in-
curred in carrying out the flood insurance and flood-
plain management programs (including the costs of
mapping activities under section 1360) not included
under clause (ii), which shall be recovered by a fee
charged to policyholders and such fee shall not be
subject to any agents’ commissions, company expense
allowances, or State or local premium taxes,”; and

(D) in paragraph (2), by inserting after “title” the
following: “, and which, together with a fee charged to
policyholders that shall not be not subject to any agents’
commission, company expenses allowances, or State or local
premium taxes, shall include any administrative expenses
incurred in carrying out the flood insurance and floodplain
management programs (including the costs of mapping
activities under section 1360)".

(2) ESTABLISHMENT OF CHARGEABLE PREMIUM RATES.—Section
1308 of the National Flood Insurance Act of 1968 (42 U.S.C.
4015) is amended—

(A) in subsection (b)—

(i) by striking “and” at the end of paragraph (2);

(:iii) by redesignating paragraph (3) as paragraph (4);
an

(iii) by inserting after paragraph (2), the following
new paragraph:

“(3) adequate, together with the fee under paragraph (1)(B)iii)
or (2) of section 1307(a), to provide for any administrative
expenses of the flood insurance and floodplain management
programs (including the costs of mapping activities under sec-
tion 1360), and”’; and

(B) by striking subsection (d) and inserting the following
new subsection:

“(d) With respect to any chargeable premium rate prescribed
under this section, a sum equal to the portion of the rate that covers
any administrative expenses of carrying out the flood insurance and
floodplain management programs which have been estimated under
paragraphs (1}BXii) and (1XBXiii) of section 1307(a) or paragraph (2)
of such section (including the fees under such paragraphs), shall be
paid to the Director. The Director shall deposit the sum in the
National Flood Insurance Fund established under section 1310.”.

(3) NATIONAL FLOOD INSURANCE FUND.—Section 1310(a)4) of
the National Flood Insurance Act of 1968 (42 U.S.C. 4017(a)4)) is
amended to read as follows:

‘(4) to the extent approved in appropriations Acts, to pay any
administrative expenses of the flood insurance and floodplain
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management programs (including the costs of mapping activi-
ties under section 1360); and”.

(4) ADMINISTRATIVE EXPENSES.—Section 1375 of the National
Flood Insurance Act of 1968 (42 U.S.C. 4126) is amended by
striking “program” and all that follows and inserting the fol-
lowing: “and floodplain management programs authorized
under this title may be paid with amounts from the National
Flood Insurance Fund (as provided under section 1310(a)(4)),
subject to approval in appropriations Acts.”.

(5) EXCEPTION TO LIMITATION ON PREMIUM INCREASES.—Not-
withstanding section 541(d) of the Housing and Community
Development Act of 1987 (42 U.S.C. 4015 note) (as amended by
this section), the premium rates charged for flood insurance
under any program established pursuant to the National Flood
Insurance Act of 1968 may be increased by more than 10
percent during fiscal year 1991, except that any increase in such
rates not resulting from the inclusion in chargeable premium
rates of administrative expenses of the flood insurance and
floodplain management programs (pursuant to the amendments
made by this subsection) may not exceed 10 percent.

Subtitle E—Effective Date

SEC. 2401. EFFECTIVE DATE.

If the Cranston-Gonzalez National Affordable Housing Act is
enacted before the enactment of this Act, the provisions of subtitles
B and C (of this title) and the amendments made by such subtitles
shall not take effect. This section shall apply notwithstanding any
prg:'iglio% relgting to effective date or appﬁcabi]jty contained in
subtitle B or C.

TITLE III—STUDENT LOANS AND LABOR
PROVISIONS

Subtitle A—Student Loan Program Savings

SEC. 3001. SHORT TITLE.

This subtitle may be cited as the “Student Loan Default Preven-
tion Initiative Act of 1990".

SEC. 3002. SUPPLEMENTAL PRECLAIMS ASSISTANCE PAYMENTS.

(a) ELIMINATION OF SUPPLEMENTAL PRECLAIMS AsSISTANCE RE-
IMBURSEMENTS.—Section 428(c) of the Higher Education Act of 1965
(20 U.S.C. 1078(c)) is amended—

(1) in the first sentence of paragraph (1)(A), by striking
including the administrative costs of supiplemental preclaim
?g)s(lg)tﬁmce for default prevention as defined in paragraph

(2) in pﬂragraph (6XC)), by striking “this paragraph” and
inserting * mnon 7

(3) in EXCIAXND), by striking “required or permitted
under (2XA) of this subsection and subsection (f)” and
inserting “generally comparable in intensiveness to the level of

42 USC 4015
note.

Student Loan
Default
Prevention
Imt.lative Act of

20 USC 1001
note.
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20 USC 1078-7
note.

20 USC 1085.

preclaims assistance performed, prior to the 120th day of delin-
quency, by the guaranty agency as of October 16, 1990™;
O b ateaking ot P
y 8 reimbursement”’ and inserting “paymen
under subsection (1)”’; and
(B) by striking “which the guaranty agency is required or
permitted to provide pursuant to paragraph (2)XA) of this
subsection ans subsection (f)” and inserting “described in
(5)dlii‘rigian]:.ml':l ('ixgl)t(l)lf tﬁhirss: ubp:;agra W2 h (6)CXiv)
y e sentence of paragrap. iv).

(b) Fixep PAYMENTS FOR PRECLAIMS ASSISTANCE.—Section 428 of
such Act is further amended by adding at the end thereof the
following new subsection:

“(1) PRECLAIMS ASSISTANCE AND SUPPLEMENTAL PRECLAIMS ASSIST-

“(1) AssisTancE REQUIRED.—Upon receipt of a proper request
from the lender, a guaranty agency having an agreement with
the Secretary under subsection (c) of this section shall engage in
preclaims assistance activities (as described in subsection
(c)6)XC)XiX]) and supplemental preclaims assistance activities
(as described in subsection (cX6)C)) with respect to each loan
covered by such agreement.

“(2) PAYMENTS FOR SUPPLEMENTAL PRECLAIMS ASSISTANCE.—
The Secretary shall make payments in accordance with the
provisions of this aph to any guaranty agency that en-
gages in supplemen preclaims assistance (as defined in
subsection (c}6)C)) on a loan guaranteed under this part. Such
payments shall be equal to $50.00 for each loan on which such
assistance is performed and for which a default claim is not
presented to the guaranty agency by the lender on or before the
150th day after the loan becomes 120 days delinquent.”.

SEC. 3003. INITIAL DISBURSEMENT AND ENDORSEMENT REQUIREMENTS.

(a) AMENDMENT.—Section 428G(b)1) of the Higher Education Act
of 1965 (20 U.S.C. 1078-T(b)1)) is amended to read as follows:

“(1) FirsT YEAR STUDENTS.—The first installment of the pro-
ceeds of any loan made, insured, or guaranteed under this part
that is made to a student borrower who is entering the first year
of a program of undergraduate education, and who has not
previously obtained a loan under this part, shall not (regardless
of the amount of such loan or the duration of the period of
enrollment) be presented by the institution to the student for
endorsement until 30 days after the borrower begins a course of
study, but may be delivered to the eligible institution prior to
the end of that 30-day period.”.

(b) ErrFecTive DaTE.—The amendment made by this section shall
be effective for loans made on or after the date of enactment of this
Act to cover the cost of instruction for periods of enrollment begin-
ning on or after January 1, 1991.

SEC. 3004. INELIGIBILITY BASED ON HIGH DEFAULT RATES.

(a) INn GENErRAL.—Section 435(a) of the Higher Education Act of
1965 (20 U.S.C. 1088(a)) is amended by adding at the end thereof the
fo]lowing new paragraph:

“(3) INELIGIBILITY BASED ON HIGH DEFAULT RATES.—(A) An
institution whose cohort default rate is equal to or greater than
the threshold percentage specified in subparagraph (B) for each
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of the three most recent fiscal years for which data are avail-
able shall not be eligible to participate in a program under this
part for the fiscal year for which the determination is made and
for the two succeeding fiscal years, unless, within 30 days of
receiving notification from the Secretary of the loss of eligibility
underu:ﬁis paragraph, the institution appeals the loss of its
eligibility to the Secretary. The Secretary shall issue a decision
on any such appeal within 45 days after its submission. Such
decision may permit the institution to continue to participate in
a program under this part if—

“(i) the institution demonstrates to the satisfaction of the
Secretary that the Secretary’s calculation of its cohort de-
fault rate is not accurate, and that recalculation would
reduce its cohort default rate for any of the three fiscal
years below the threshold percentage specified in subpara-
graph (B); or

“(ii) there are, in the judgment of the Secretary, excep-
tional mitigating circumstances that would make the
application of this paragraph inequitable.

During such appeal, the Secretary may permit the institution to
continue to participate in a program under this part.

“(B) For purposes of determinations under subparagraph (A),
the threshold percentage is—

“(i) 35 percent for fiscal year 1991 and 1992; and

“(ii) 30 percent for any succeeding fiscal year.

“(C) Until July 1, 1994, this paragraph shall not apply to any
institution that 1s—

‘(i) a part B institution within the meaning of section
322(2) of this Act;

“(ii) a tribally controlled community college within the
meaning of section 2(aX4) of the Tribally Controlled
Community College Assistance Act of 1978; or

“(iii) a Navajo Community College under the Navajo
Community Cozl’fege Act.”.

(b) REFusaL TO ProviDE StATEMENT TO LENDER.—Section
428(a)(2)(F) of such Act (20 U.S.C. 1078(a)}2)F)) is amended by insert-
ing before the period at the end thereof the following: “, except that,
in individual cases where the institution determines that the por-
tion of the student’s expenses to be covered by the loan can be met
more appropriately, either by the institution or directly by the
student, from other sources, the institution may refuse to provide
such statement or may reduce the determination of need contained
in such statement”.

(c) ExTEnsioN orF DeFAuLT RATE LimrraTions oN SLS LoaNns.—
Section 2003(a)3) of the Omnibus Budget Reconciliation Act of 1989 20 USC 1078-1
is amended— nofe.

4 (”1) byd inserting “paragraph (1) of”’ after “amendments made
y'; an
19&)2é”by striking out “October 1, 1991” and inserting “October 1,

(d) EFFECTIVE DATE.—The amendments made by this section shall 20 USC 1085
be effective July 1, 1991, except that the amendment made by D"ote-
subsection (b) shall be effective upon enactment.

SEC. 3005. ABILITY TO BENEFIT,

(a) In GENERAL.—Section 484(d) of the Higher Education Act of
1965 (20 U.S.C. 1091(d)) is amended to read as follows:
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20 USC 1088
note.

20 USC 1078-1
note.

11 USC 362 note.

“(d) ApLiTY To BENEFIT.—In order for a student who is admitted
on the basis of ability to benefit from the education or training
offered to be eligible for any grant, loan, or work assistance under
this title, the student shall, prior to enrollment, pass an independ-
ently administered examination approved by the Secretary.”.

(b) CONFORMING AMENDMENT. ion 481(b) of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1088(b)) is amended in the fourth
sentence by inserting “, except in accordance with section 484(d) of
this Act,” after “shall not”.

(c) ErreEcTIVE DATE.—The amendments made by this section shall
apply to any grant, loan, or work assistance to cover the cost of
instliu(itéigizl for periods of enrollment beginning on or after Janu-
ary 1, !

SEC. 3006. MAXIMUM SLS LOAN AMOUNTS.

(a) ErrecTIVE DATE EXTENSION.—Section 2003(b)X2) of the Omnibus
Budget Reconciliation Act of 1989 is amended by striking “1991"
and inserting “1996".

(b) PERIOD FOR DETERMINATION OF MAXIMUM LOAN AMOUNTS.—
Section 428A(b)1) of the Higher Education Act of 1965 (20 U.S.C.
1078-1(b)) is amended by striking “9 consecutive” and inserting “T
consecutive”.

SEC. 3007. AMENDMENTS TO BANKRUPTCY LAWS.

(a) AuToMATIC STAY AND PROPERTY OF THE ESTATE.—(1) Section
362(b) of title 11, United States Code, is amended—

(A) in paragragh (12), by striking “or” at the end thereof;

(B) in paragraph (13), by striking the period at the end thereof
and inserting a semicolon; and

(C) by inserting immediately following paragraph (13) the
following new paragraphs:

“(14) under subsection (a) of this section, of any action by an
accrediting agency regarding the accreditation status of the
debtor as an educational institution;

“(15) under subsection (a) of this section, of any action by a
State licensing body regarding the licensure of the debtor as an
educational institution; or

“(16) under subsection (a) of this section, of any action by a

anty agency, as defined in section 435(j) of the ngl":er
Etli?xrcation Act of 1965 (20 U.S.C. 1001 et seq.) or the Secretary of
Education regarding the eligibility of the debtor to participate
in programs authorized under such Act.”.

(2) S&c*)tion 541(b) of htitélle;_ 1;, United States Codts;; is a(:inzﬁd:go?

in paragrap , by strik.i::g “or” at the en ereof;,

(B) in paragraph (2), by stri.king riod at the end thereof
and inserting a semicolon and “or”’; an

(C) by adding at the end thereof the following new paragraph:

“3) any eligibility of the debtor to participate in gro%'}'ams
authorized under the Higher Education Act of 1965 (20 U.S.C.
1001 et seq.; 42 U.S.C. 2751 et seq.), or any accreditation status
or State licensure of the debtor as an educational institution.”.

(3) The amendments made by this subsection shall be effective
upon date of enactment of this Act.

(b) TreaTMENT OF CERTAIN EpucaTiON LOANS IN BANKRUPTCY
ProceeEpinGs.—(1) Section 1328(a)2) of title 11, United States Code,
is amended by striking “‘section 523(a)(5)"’ and inserting “paragraph
(5) or (8) of section 523(a)”.



PUBLIC LAW 101-508—NOV. 5, 1990 104 STAT. 1388-29

(2) The amendment made by paragraph (1) shall not apply to any 11 USC 1328
case under the provisions of title 11, United States Code, commenced note.
before the date of the enactment of this Act.

SEC. 3008. SUNSET PROVISION. 11 USC 362 note.

The amendments made by this subtitle shall cease be effective on
October 1, 1996.

Subtitle B—Labor Related Penalties

SEC. 3101. OCCUPATIONAL SAFETY AND HEALTH.

Section 17 of the Occupational Safety and Health Act of 1970 (29
U.8.C. 666) is amended—

(1) in subsection (a), by striking “$10,000 for each violation”
and inserting “$70,000 for each violation, but not less than
$5,000 for each willful violation; * and

(2) in subsections (b), (¢), (d), and (i), by striking “$1,000” and
inserting “$7,000”.

SEC. 3102. MINE SAFETY AND HEALTH.

Section 110 of the Federal Mine Safety and Health Act of 1977 (Sb
U.S.C. 820) is amended—
(1) in subsection (a), by striking “$10,000” and inserting
u$52{;,000n; and
(2) in subsection (b), by striking “1,000” and inserting
“$5,000”, and 2

SEC. 3103. FAIR LABOR STANDARDS.

Section 16(e) of the Fair Labor Standards Act of 1938 (29 U.S.C.
216(e)) is amended—

(1) in the first sentence—

(A) by striking ‘“‘or any person who repeatedly or willfully
violates section 6 or 7”’; and

(B) by striking “not to exceed $1,000 for each such viola-
tion” and inserting “not to exceed $10,000 for each em-
ployee who was the subject of such a violation’’;

(2) by inserting after the first sentence the following: “Any
person who repeatedly or willfully violates section 6 or 7 shall
be subject to a civil penalty of not to exceed $1,000 for each such
violation.”,

(3) by striking “such penalty” each place the term appears
except after “appropriateness of’ and inserting “any penalty
under this subsection”, and

(4) in the last sentence, by striking “Sums” and inserting
“Except for civil penalties collected for violations of section 12,
sums’’; and

(5) by inserting at the end the following new sentence: “Civil
penalties collected for violations of section 12 shall be deposited
in the general fund of the Treasury.”.

" 180 in original. Probably should be “violation";”.
% 80 in original. The “, and” probably should be a period.
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TITLE IV—-MEDICARE, MEDICAID, AND
OTHER HEALTH-RELATED PROGRAMS

Subtitle A—Medicare

SEC. 4000. REFERENCES IN SUBTITLE; TABLE OF CONTENTS.

(a) AMENDMENTS TO THE SocIAL SECURITY AcT.—Except as other-
wise specifically provided, whenever in this title an amendment is
expressed in terms of an amendment to or repeal of a section or
other provision, the reference shall be considered to be made to that
section or other provision of the Social Security Act.

(b) TaBLE oF ConTENTS.—The table of contents of this subtitle is as

follows:

Sec. 4000.

FERELLLE

£ BEF FEERELERLLLERLY

4001,
4002.
4003.
4004,
4005. PPS-exe
4006,
4007,
4008,

References in subtitle; table of contents.
Part 1—Provisions RELATING 10 PArT A

Payments for capital-related costs of inpatient hospital services.
Prospective pagment hospitals.

Expansion of DRG payment window.

Payments for medical education costs.

mpt hospitals.

Hospice benefit extension.

Freeze in payments under part A through December 31.
Miscellaneous and technical provisions relating to part A.

Part 2—ProvisionNs RELATING To PArT B
Subpart A—Payment for Physicians’ Services

. Certain overvalued procedures.
. Radiology semcee
Anesthesia se

. Physician pat.bology services.

. Update for physicians’ services.

. New physicians and other new health care practitioners.
. Assistants at surgery.

. Technical components of certain diagnostic tests.

. Interpretation of electrocardiograms.

. Reciprocal billing arrangements.

_v of prepayment medical review screens.
pg;slcmns advisory council.

; Stud of aggregation rule for claims for similar physicians’ services.
: Uhlliat.lon screens for physician visits in rehab itation hospitals.
. Study of regional variations in impact of medicare physician payment

orm.
. Limitation on beneficiary liability.

. Statewide fee schedule areas for physicians’ services.
. Technical corrections.

Subpart B—Other Items and Services

. Payments for hospital outpatient services.

. Durable medical equipment.

. Provisions relating to orthotics and prosthetics.
= Ch.mml dL:‘gnoshc laboratory tests.

ractlt.mners in rural areas

! Goverage of injectal le drugs for treatment of mteoporos
g Separabe payment. under part B for services of certain health practition-

. Reductmn in payments under part B during final 2 months of 1990.
. Payments for medical education costs.
. Certified registered nurse anesthetists.
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4161. Community health centers and rural health clinics.

4162. Partial hospitalization in community mental health centers.
4163. Coverage oF screening mammogmphy

4164. Miscellaneous and technical provisions relating to part B.

Part 3—ProvisioNs RELATING T0 PARrTs A AnD B

4201. Provisions relating to end stage renal disease.

4202. Staff-assisted home dialysis demonstration project.

4203. Extension of secondary payor provisions.

4204. Health maintenance organizations.

4205. Peer review organizations.

4206. Medicare provider agreements assuring the implementation of a patient’s
right to participate in and direct health care decisions affecting the pa-
tient.

4207. Miscellaneous and technical provisions relating to parts A and B.

PaRrT 4—Provisions ReLaTiNG 170 ParT B PrEMIUM AND DEDUCTIBLE

4301. Part B premium.
4302. Part B deductible.

Parr 5—MEDICARE SUPPLEMENTAL INSURANCE PoLICIES

4351. Simplification of medicare supplemental policies.

4352. Guaranteed renewability.

4353. Enforcement of standards.

4354. Preventing duplication.

4355. Loss ratios and refund of p

4356. C]artlficatwn of treatment of plans oﬂ'amd by health maintenance organi-
zations.

4357. Pre-existing condition limitations and limitation on medical underwrit-

4358. Mgmare select policies.

4359. Health insurance advisory services for medicare beneficiaries.
4360. Health insurance information, counseling, and assistance grants.
4361. Medicare and medigap information by telephone.

PART 1—PROVISIONS RELATING TO PART A

SEC. 4001. PAYMENTS FOR CAPITAL-RELATED COSTS OF INPATIENT
HOSPITAL SERVICES.

(a) REpuctioN IN PAavyMENTs For FiscAL Year 1991.—Section
1886(g)(3)AXv) (42 U.S.C. 1395wwi(g)3)AXv)) is amended by striking
“September 30, 1990" and inserting ‘“‘September 30, 1991".

(b) IMPLEMENTATION OF PROSPECTIVE PAYMENT FOR CAPITAL-
Revatep Costs.—Section 1886(g)1XA) (42 U.S.C. 1395ww(g)1)) is
amended by adding at the end the following: “Aggregate payments
made under subsection (d) and this subsection during fiscal years
1992 through 1995 shall be reduced in a manner that results in a
reduction (as estimated by the Secretary) in the amount of such
payments equal to a 10 percent reduction in the amount of pay-
ments attributable to capital-related costs that would otherwise
have been made during such fiscal year had the amount of such
i)g%'ine)l)lts been based on reasonable costs (as defined in section

(w)).".

(c) ExempTiON FOR RURAL PR]'MARY Care HospiTALs.—Section
1886{3](3)(B) is amended by striking “subsection (d)(5)D)iii)).” and
inserting “‘subsection (d)56)D)iii) or a rural primary care hospital
(as defined in section 1861(mm)1)).”

SEC. 4002. PROSPECTIVE PAYMENT HOSPITALS.

(a) CHANGES IN UPDATE FACTORS.— .
(1) IN GENERAL.—Section 1886(b)3)XBXi) (42 TU.S.C.
1395ww(b)(3)(B)(i)) is amended—
(A) by striking “and” at the end of subclause (V);

EEEE & FEEEEE 4% f gEyREY  AeHd
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note

(B) in subclause (VI)—
(i) by striking “1991” and inserting “1994”, and
(tili) by redesignating such subclause as subclause (IX);
an
(C) by inserting after subclause (V) the following new
subclauses:
“(VI) for fiscal year 1991, the market basket percentage in-
crease minus 2.0 percentage points for hospitals in all areas,
‘“(VII) for fiscal year 1992, the market basket percentage
increase minus 1.6 percentage points for hospitals in all areas,
“(VIID) for fiscal year 1993, the market basket percentage
mc(;-sase minus 1.55 percentage point for hospitals in all areas,
and”.
(2) ErFecTIVE DATE.—The amendments made by paragraph (1)
shall apply to payments for discharges occurring on or after
January 1, 1991.

(b) CHANGES IN DISPROPORTIONATE SHARE PAYMENTS.—

(1) INCREASE FOR URBAN HOSPITALS WITH MORE THAN 100
BEDs.—Section 1886(d)(5)F)(vii) (42 U.S.C. 1395ww(d)5)F)(vii) is
amended—

(A) in subclause (I), by striking “greater than 20.2,” and
g(l]lzthat follows and inserting the following: “greater than

“(a) for discharges occurring on or after April 1, 1990, and
on or before December 31, 1990, (P-20.2)(.65) + 5.62,

“(b) for discharges occurring on or after January 1, 1991,
and on or before September 30, 1993, (P-20.2)X.7) + 5.62,

“(c) for discharges occurring on or after October 1, 1993,
and on or before September 30, 1994, (P-20.2)(.8) + 5.88, and

“(d) for discharges occurring on or after October 1, 1994,
(P-20.2)(.825) + 5.88; or”’; and

(B) in subclause (II), by striking “hospital, (P-15).6)
+ 2.5,” and inserting the following: “hospital—

“(a) for discharges occurring on or after April 1, 1990, and
on or before December 31, 1990, (P-15).6) + 2.5,

“(b) for discharges occurring on or after January 1, 1991,
and on or before September 30, 1993, (P-15).6) + 2.5,

“(c) for discharges occurring on or after October 1, 1993,
(P-15).65) + 2.5,”.

(2) INCREASE FOR HOSPITALS WITH DISPROPORTIONATE INDIGENT
CARE REVENUES.—Section  1886(d)5)F)iii)) (42 U.S.C.
1395wwi(d)(5)(F)(iii)) is amended by striking “30 percent” and
inserting ‘35 percent”.

(3) REPEAL OF SUNSET.—

(A) IN GENERAL.—Section 1886(d) (42 U.S.C. 1395ww(d)) is
amended by striking “and before October 1, 1995,” each
%:;51)5(1%?( ) )it appears in paragraph (2)(C)iv) and paragraph

i).

(B) CONFORMING AMENDMENTS.—(A) Section
1886(d)5)BXii) (42 U.S.C. 1395ww(d)(5)B)) is amended to
read as follows:

“(ii) For purposes of clause (iXI), the indirect teaching adjust-
ment factor for discharges occurring on or after May 1, 1986, is
equal to 1.89 X (((1 + r) to the nth power) — 1), where ‘r’ is the
ratio of the hospital’s full-time equivalent interns and residents
to beds and ‘n’ equals .405.”.
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(B) Section 1886(d)3)C)ii) (42 U.S.C. 1395ww(d)X3)XC)Xii) is
amended by striking “occurring—" and all that follows and
inserting the following: “occurring on or after October 1,
1986, of an amount ecfiual to the estl.mah - )(tﬁgl ﬁucﬁoulid mhathe

ent amounts under agra t wo! ve
%yl.?llted from the enactmpeig. of ‘Igne amendments made by
section 9104 of the Medicare and Medicaid Budget Rec-
onciliation Amendments of 1985 and by section 4003(a)(1) of
the Omnibus Budget Reconciliation Act of 1987 if the factor
described in clause (ii)(II) of paragraph (5)(B) (determined
without regard to amendments made by the Omnibus
Budget Reconciliation Act of 1990) were applied for dis-
charges occurring on or after such date i of the factor
described in clause (ii) of that paragraph.”

{4) NO RESTANDARDIZING FOR RECENT ADJUSTMEN‘I‘S —

(A) ADJUSTMENTS UNDER OBRA  1989.—Section
1886(d)2XC)Xiv) (42 U.8.C. 1395ww(d)(2XCXiv)) is amended by
striking the period at the end and inserting the
following: “, except that the Secretary shall not exclude
additional payments under such paragraph made as a
result of the enactment of section 6003(c) of the Omnibus
Budget Reconciliation Act of 1989.”.

(B) ADJUSTMENTS UNDER OBRA  1990.—Section
1886(dX2XC)(iv), as amended by subparagraph (A), is further
amended by striking “1989.” and inserting “1989 or the
enactment of section 4002(b) of the Omnibus Budget Rec-
onciliation Act of 1990.”.

(5) ErFecTIvE DATE.—The amendments made by paragraphs 42 USC 1395ww
(1), (3), and (4)(B) shall apply to discharges occurring on or after Dot
January 1, 1991, the amendment made by paragraph (2) shall
apply to dlscharges occurring on or after October 1, 1991, and
the amendment made by paragraph (4)(A) shall take 'effect as if
included in the enactment of the Omnibus Budget Reconcili-
ation Act of 1989.

(c) PaAymENTS TO RURAL HoOSPITALS. —

(1) PHASE-OUT OF SEPARATE AVERAGE STANDARDIZED
AMOUNTS.—Section 1886(b)3)XB)(i) (42 U.S.C. 1395ww(b)3)XBXi),
as amended by subsection (a)(1), is further amended—

(A) in subclause (VI), by striking “in all areas,” and
inserting “in a large urban or other urban area, and the
market basket increase minus 0.7 percentage
point for hospi in a rural area,”;

(B) in subclause (VID, by striking “in all areas,” and
inserting “in a large urban or other urban area, and the
market basket percentage increase minus 0.6 percentage
point for hoefltals located in a rural area,”;

(C) in subclause (VIII), by striking “in all areas, and” and
inserting “in a large urban or other urban area, and the
market basket percentage increase minus (.55 for hospitals
located in a rural area,”’;

(D) in subclause (IX)—

(i) by striking “1994” and inserting “1996”, and
((iii) by redesignating such subclause as subclause (XI);
an

(E) by inserting after subclause (VIII) the following new
subclauses:
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“(IX) for fiscal year 1994, the market basket percentage in-
crease for hospitals located in a large urban or other urban
area, and the market basket percentage increase plus 1.5

rcentage tpomts for hospitals located in a rural area,

“(X) for fiscal year 1995, the market basket percentage in-
crease for hospitals located in a urban or other urban
area, and such percentage increase for hospitals located in a
rural area as will provide for the average standardized amount
determined under subsection (dX3)(A) for hospitals located in a
rural area being equal to such average standardized amount for
hospitals located in an urban area (other than a large urban
area), and”.

(2) CONFORMING AMENDMENTS.—(A) Section 1886(b)3)B) (42
OB i clause (D, by striking “(A) and (B),” and insert

in clause (ii), by s “(A) an ,” and inserting
N s s (CXii) and (DX, by striking “(BX0)

in sul paragrap ii) an n, “(BXi)”
each place it ap, inse ’Y

(B) Section 1886(&) (42 U S.C. 1395ww(d)) i 13 amended-—

(i) in paragraph (1)(A)iii), by smkmﬁa:;ural large urban,
or other urban area” and inserting * e urban or other

(ii) in paragraph (3XA)—
(D) in clause (ii), by strikj:? “the Secretary” and
tu}ilsertmg “and ending on or before September 30, 1994,
e Secre
(ID) by ealgxmtmg clause (iii) as clause (v), and
l(III) by inserting after clause (ii) the following new
clauses:

“(iii) For discharges occurring in the fiscal year beginni
October 1, 1994, the average standardized amount for hoarpllgtals
locatedmaruralareashallbeequaltotheaveragestandard
ized amount for hospitals located in an other urban area.

“(iv) For disc es occurring in a fiscal year beginning on or
after October 1, 1995, the Secretary shall compute an average
standardized amount for hospitals located in a e urban area
and for hospitals located in other areas within the United States
and within each region equal to the respective average
standardized amount computed for the previous fiscal year
under this subparagrap b;r e applicable percentage
increase under subsection (b)3)(B)i) with respect to hospitals
located in the respective areas for the fiscal year involved.”;

(iii) in aph (3)(B), by striking “for hospitals -located
ifnnan ur B are?" and all that'::hfol]ows and in?ertmg the
ollowing: “by a factor equal to the proportion of payments
under this subsection (as estimated Ey the Secreuu:iy) based
on DRG prospective payment amounts which are additional
payments described in paragraph (5)A) (relating to outlier
pa(yn;ents) ”tzﬁra h 3)XD)i
iv) in par p 1)—
matter preceding subclause (I), by strikin
“an urban area (or," and all that follows throug
“area),” and inserting “a large urban area”, and
(ID in subclause (1), by stnk.mg an urban area” and
inserting “a urban area
(v) in paragraph (3)DXii), by atnking “a rural area” each
place it appears and inserting “other areas”; and
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(vi) in paragraph (8)(D)—

(I) in the first sentence, by striking “for hospitals
located in an urban area”, and
(IT) by striking the second sentence.

(3) EFFecTIVE DATE.—The amendments made by paragraph (1) 42 USC 1395ww
and paragraph (2)A) shall apply to payments for discharges note.
occurring on or after January 1, 1991, and the amendments
made by paragraph (2)(B) shall take effect October 1, 1994.

(d) AREA WAGE INDEX.—

(1) DETERMINATION OF AREA WAGE INDEX.—(A) For purposes of 4E£SC 1395ww
section 1886(dX3XE) of the Social Security Act for discharges "%
occurring on or after January 1, 1991, and before October 1,
1993, the Secretary of Health and Human Services shall apply
an area wage index determined using the survey of the 1988
wages and wage-related costs of hospitals in the United States
conducted under such section.

(B) The Secretary shall apply the wage index described in
subparagraph (A) without regard to a previous survey of wages
and wage-related costs.

(2) STUDY OF AREA WAGE INDEX ADJUSTMENTS BASED ON PROFES-
SIONAL OCCUPATIONAL COMPONENT.—

(A) Srtupy.—The Prospective Payment Assessment
Commission shall examine available data from States and
other sources measuring earnings and paid hours of
employment of hospital workers by occupational category,
and shall include in such examination an analysis of the
impact of variation in occupational mix on the computation
of the area wage index determined under section
1886(dX3)XE) of the Social Security Act.

(B) ReporT TO conGrEss.—In its March 1991 report, the
Commission shall include recommendations regarding the
feasibility and desirability of modifying such area wage
index to take into account occupational mix, including
variations in occupational mix resulting from differences in
State codes and requirements.

(e) ExTeENnsION oF REGIONAL FLOOR ON STANDARDIZED AMOUNTS.—

(1) IN GENERAL.—Section 1886(d)X1)(A)iii) (42 TUS.C.
1395ww(d)(1)(A)(m}) is amended by striking “beglnnmg on or
after” and all that follows through “1990” and inserting “begin-
%Isg,?n or after April 1, 1988, and ending on September 30,

(2) STupy.—(A) The Secretary of Health and Human Services 42 USC 1395ww
shall collect sufficient data on the input prices associated with note-
the non-wage-related portion of the adjusted average standard-
ized amounts established under section 1886(d)(3) of the Social
Security Act to identify the extent to which variations in such
amounts among hospitals located in different geographic areas
are attributable to differences in such prices.

(B) Not later than June 1, 1993, the Secretary shall submit a
report to Congress anal such data and shall include in
such report recommenci:tlons regarding a methodology for
adjusting such average standardized amounts to reflect such
variations.

(C) The provisions of chapter 35 of title 44, United States
Code, shall not apply to data collected by the Secretary under
subparagraph (A).



104 STAT. 1388-36 PUBLIC LAW 101-508—NOV. 5, 1990

42 USC 1395ww
note.

42 USC 1395x
note.
42 USC 1395x
note.

(4) EFFecTIVE DATE.—The amendment made by paragraph (1)
shall apply to discharges occurring on or after October 1, 1990.

(f) ELimiNATION OoF HosPiTAL OFF-SET FOR SERVICES OF PHYSICIAN
ASSISTANTS.—

(1) IN cENErRAL.—Section 9338 of the Omnibus Budget Rec-
onciliation Act of 1986 is amended by striking subsection (d).

(2) ErFecTiVE DATE.—The amendment made by paragraph (1)
shall take effect as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1986.

(g) REsPONSIBILITIES AND REPORTING REQUIREMENTS OF PROSPEC-
TIVE PAYMENT ASSESSMENT COMMISSION.—

(1) EXPANSION OF RESPONSIBILTIES 3.—Section 1886(e)(2) (42
U.S.C. 1395ww(e)2)) is amended—-

(A) by striking “(2)"" and inserting “(2XA)"; and

(B) by adding at the end the following new subpara-
graphs: ;

“(B) In order to promote the efficient and effective delivery of
high-quality health care services, the Commission shall, in addition
to carrying out its functions under subparagraph (A), study and
make recommendations for each fiscal year regarding changes in
each existing reimbursement policy under this title under which
payments to an institution are based upon prospectively determined
rates and the development of new institutional reimbursement poli-
cies under this title, including recommendations relating to pay-
ments during such fiscal year under the prospective payment
system established under this section for determining payments for
the operating costs of inpatient hospital services, including changes
in the number of diagnosis-related groups used to classify inpatient
hospital discharges under subsection (d), adjustments to such groups
to reflect severity of illness, and changes in the methods by which
hospitals are reimbursed for capital-related costs, together with
general recommendations on the effectiveness and quality of health
care delivery systems in the United States and the effects on such
systems of institutional reimbursements under this title.

‘C) By not later than June 1 of each year, the Commission shall
submit a report to Congress containing an examination of issues
affecting health care delivery in the United States, including issues
relating to—

“(i) trends in health care costs;

“(ii) the financial condition of hospitals and the effect of the
level of payments made to hospitals under this title on such
condition;

“(iii) trends in the use of health care services; and

“(iv) new methods used by employers. insurers, and others to
constrain growth in health care costs.”

(2) REPORTING REQUIREMENTS FOR OOMMISSION AND SECRETARY;
ELIMINATION OF OTA REPORTING REQUIREMENTS.—Section 1886
(42 U.S.C. 1395ww) is amended—

(A) by striking subparagraph (D) of subsection (d)4);

(B) in the second sentence of subsection (e)l2)A), as
amended by paragraph (1)A), by striking “In addition” and
all that follows through “the Commission” and inserting
“The Commission’’;

(C) in subsection (e)3)A)—

(i) by striking “the Secretary” and inserting “Con-
gress’’, and

3 80 in original. Probably should be "responsiBiLITIES" .

& &




PUBLIC LAW 101-508—NOV. 5, 1990 104 STAT. 1388-37

(ii) by striking the period at the end and inserting the
following: “, together with its general recommenda-
tions under paragraph (2)(B) regarding the effective-
ness and quality of health care delivery systems in the
United States.”;

(D) in subsection (e)X4)—
(i) by striking ‘“(4)” and inserting “(4XA)”, and
(11) by adding at the end the following new subpara-

“B) In addltlon to the recommendationt made under subparagraph
(A), the Secretary shall, into consideration the recommenda-
tions of the Commission under paragraph (2)(B), recommend for
each fiscal year (beginning with fiscal year 1992) other appropriate
changes in each existing reimbursement policy under this title
under which payments to an institution are based upon prospec-
tively determined rates.”;

(E) in subsection (e)(5)—

(i) by striking “recommendation” each place it ap-
pears and inserting “recommendations”, and

(ii) by adding at the end the following new sentence:
“To the extent that the Secretary’s recommendations
under paragraph (4) differ from the Commission’s rec-
ommendations for that fiscal year, the Secretary shall
include in the publication referred to in subparagraph
(A) an explanation of the Secretary’s grounds for not
following the Commission’s recommendations.”; and

(F) in subsection (e)(6)G)—

(i) by striking clause (i), and
((111)( b)y redesignating clauses (ii) and (iii) as clauses (i)
and (ii
(3) CONFORMING AMENDMENT.—Section 1845(c)(1)D) (42 U.S.C.
1395w-1(c)(1)XD)) is amended by striking “reports and”
(4) PROPAC sTUDY OF MEDICAID PAYMENTS TO HOSPITALS.—

(A) Stupy.—The Prospective Payment Assessment
Commission shall conduct a study of hospital payment rates
under State plans for medical assistance under title XIX of
the Social Security Act, and shall specifically examine in
such study the relationship between payments under such
plans and payments made to hospitals under title XVIII of
such Act, ang?he financial condition of hospitals receiving
anments under such plans, with particular attention to

pitals in urban areas which treat large numbers of
individuals eligible for medical assistance under title XIX
of such Act and other low-income individuals.

(B) RerorT.—By not later than October 1, 1991, the
Commission shall submit a report to Congress on the study
conducted under subparagraph (A) and shall mclude in
such report such recommendations relating to n
ments for payments to hospitals under title XIX of suc
as the Commission deems appropriate.

(5) ErFECTIVE DATE.—The amendments made by this subsec- 42 USC 1395ww
tion shall take effect on the date of the enactment of this Act. note.

(h) Provisions RELATING T0 GEOGRAPHIC CLASSIFICATION OF Hos-
PITALS.—

(1) PAYMENTS TO RECLASSIFIED HOSPITALS
) IN GENERAL.—Section 1886(d)(8)(0) (42 USC.
1395ww(d)X8XC)) is amended—
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(i) in clause (i), m the matter preoedmg subclause (),
by striking “area—" and inserting “area, or by treating
hospitals located in one urban area as being located in
another urban area—"

(ii) by amending clause (iXII) to read as follows:

“(II) reduces the wage index for that urban area by more than

1 percentage point (as applied under this subsection), the Sec-
retary shall calculate and apply such wage index under this
subsection separately to hospitals located in such urban area
(excluding all the hospitals so treated) and to the hospitals so
treated (as if such hospitals were located in such urban area).”;

42 USC 1396ww

42 USC 1395ww
note.

(iii) by striking clause (ii); and
(iv) by redesignating clauses (iii) and (iv) as clauses
(i) and (iii).
(B) EFFECTIVE DATE.—The amendments made by subpara-
graph (A) shall apply to discharges occurring on or after
January 1, 1991.

(2) Gzoummc CLASSIFICATION REVIEW BOARD.—

(A) DEADLINE FOR SUBMISSION OF APPLICATIONS.—For pur-
poses of determining whether a hospital requesting a
change in geographic classification for fiscal year 1992
under section 1886(d)(10) of the Social Security Act has met
the deadline described in subparagraph (CXii) of such sec-
tion, an application submitted under such subparagraph
shall be considered to have been submitted by the first day
of the preceding fiscal year if it is submitted within 60 days
of the date of publication of the guidelines described in
subparagraph (D)(i) of such section.

(B) TECHNICAL CORRECTIONS.—Section 1886(dX10) (42
U.S.C. 1395ww(d)(10)) is amended—

i) in subparagraph (A), by striking “Geographical”
and inserting “Geographic”;
(ii) in subparagraph (B)(i)—
(D) by striking “representatives” and inserting
“representative”’, and

(I1) by atnkmg “1 member shall be a member of
the Prospective Payment Assessment Commission,
and at least”’;

(iii) in subparagraph (BXii), by striking “all” and
inserting “initial”; an
(iv) in subparagraph (10X CXiiixID—

(I) by striking the first 2 sentences and inserting
the following: “Appeal of decisions of the Board
shall be subject to the provisions of section 557b of
title 5, United States Code.”, an

(ID by striking “after” and inserting “after the
date on which”.

SEC. 4003. EXPANSION OF DRG PAYMENT WINDOW.

(a) IN GeNeraL.—The first sentence of section 1886(a)4) (42 U.S.C.
1395ww(a)(4)) is amended by striking the period and inserting the
following: “, and includes the costs of all services for which payment
may be made under this title that are provided by the hospital (or by
an entity wholly owned or operated by the hospital) to the patlent
during the 3 days immediately preceding the date of the patient’s
admission if such services are diagnostic services (including clinical
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diagnostic laboratory tests) or are other services related to the
admission (as defined by the Secretary).”.
(b) ErFecTivE DaTE.—The amendment made by subsection (a) ﬂdgﬂc 1395ww
shall apply— e
(1) in the case of any services provided during the day imme-
diately preceding the date of a patient’'s admission (without
regard to whether the services are related to the admission), to
services furnished on or after the date of the enactment of this
Act and before October 1, 1991;
(2) in the case of diagnostic services (including clinical diag-
nostic laboratory tests), to services furnished on or after Janu-
ary 1, 1991; and
(3) in the case of any other services, to services furnished on
or after October 1, 199f.
(c) IssuaNcE oF INTERIM FINAL REGuULATION.—The Secretary of 42 USC 1395ww
Health and Human Services shall issue such regulations (on an Dot
interim or other basis) as may be necessary to implement this
section.

SEC. 4004. PAYMENTS FOR MEDICAL EDUCATION COSTS. 42 USC 1395ww

(a) HospiTAL GRADUATE MEDICAL EDUCATION RECOUPMENT.— o,

(1) In ceNeErAL—The Secretary of Health and Human Serv-
ices may not, before October 1, 1991, recoup payments from a
hospital because of alleged overpayments to such hospital under
part A of title XVIII of the Social Security Act due to a
determination that the amount of payments made for graduate
medical education programs ex the amount allowable
under section 1886(h).

(2) CAP ON ANNUAL AMOUNT OF RECOUPMENT.—With respect to
overpayments to a hospital described in paragraph (1), the
Secretary may not recoup more than 2tilpercent of the amount
of such overpayments from the hospital during a fiscal year.

(3) EFFECTIVE DATE.—Paragraphs (1) and (2) 1 take effect
October 1, 1990. ;

(b) UntversiTy HosprtaL NURSING EpucATION.—

(1) INn cENERAL.—The reasonable costs incurred by a hospital
(or by an educational institution related to the hospital by
common ownership or control) duri.nge: cost reporting period for
clinical training (as defined by the retary) conducted on the
Eremises of the hospital under approved nursing and allied

ealth education Frograms that are not operated by the hospital
shall be allowable as reasonable costs under part A of title
XVIII of the Social Security Act and reimbursed under such
part on a pass-through basis.

(2) CONDITIONS FOR REIMBURSEMENT.—The reasonable costs
incurred by a hospital during a cost reporting period shall be
reimbursable pursuant to ph (1) only if—

(A) the hospital claimed and was reimbursed for such
costs during the most recent cost reporting period that
ended on or before October 1, 1989;

(B) the proportion of the hospital’s total allowable costs
that is attributable to the clinical training costs of the
approved program, and allowable under (b)(1) during the
cost reporting period does not exceed the proportion of total
allowable costs that were attributable to the clinical train-
ing costs during the cost reporting period described in
subparagraph (A);
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(C) the hospital receives a benefit for the support it
furnishes to such program through the provision of clinical
services by nursing or allied health students participating
in such program; and

(D) the costs incurred by the hospital for such program do
not exceed the costs that would be incurred by the irospital
if it operated the program itself.

(3) PROHIBITION AGAINST RECOUPMENT OF COSTS BY SEC-
RETARY.—

(A) In ceNeErAL.—The Secretary of Health and Human
Services may not recoup payments from (or otherwise
reduce or adjust payments under part A of title XVIII of
the Social Security Act to) a hospital because of alleged
overpayments to such hospital under such title due to a
determination that costs which were reported by the hos-
pital on its medicare cost reports for cost reporting periods
beginning on or after October 1, 1983, and before October 1,
1990, relating to approved nursing and allied health edu-
cation programs did not meet the requirements for allow-
able nursing and allied health education costs (as developed
by the Secretary pursuant to section 1861(v) of such Act).

(B) REFUND OF AMOUNTS RECOUPED.—If, prior to the date
of the enactment of this Act, the Secretary has recouped
payments from (or otherwise reduced or adjusted payments
under part A of title XVIII of the Social Security Act to) a
hospital because of overpayments described in subpara-
graph (A), the Secretary sh 1 refund the amount recouped,
reduced, or adjusted from the hospital.

(4) SPECIAL AUDIT TO DETERMINE COSTS.—In determining the
amount of costs incurred by, claimed by, and reimbursed to, a
hospital for pu of this subsection, the Secretary shall
conduct a specmtfglt (or use such other appropriate mecha-
nism) to ensure the accuracy of such past claims and payments.

(5) EFFeCcTIVE DATE.—Except as prov1ded in paragraph (3), the
provisions of this subsection shall afg) g to cost reporting peri-
ods beginning on or after October 1, 199

SEC. 4005. PPS-EXEMPT HOSPITALS.
(a) ADJUSTMENT TO PAYMENT AMOUNTS.—

(1) IN ceENEraL.—Section 1886(b)X1XB) (42 U.S.C.
1395ww(b)(1)(B)) is amended by striking “(ii) in the case of”’ and
all that follows through the semicolon and inserting the follow-
ing: “(ii) in the case of cost reporting periods beginning on or
after October 1, 1991, an additional amount equal to 50 percent
of the amount by which the operating costs exceed the target
amount (except t{:at such additional amount may not exceed 10
percent of the target amount) after any exceptions or adjust-
menot::sl are made to such target amount for the cost reporting
perl "

(2) ErrecTIve DATE—The amendment made by paragraph (1)
shall apply to cost reporting periods beginning on or after
October 1, 1991.

(b) vampm-r OF NATIONAL PROSPECTIVE PAYMENT RATES FOR
CurrenT Non-PPS HospiTALs.—

(1) DEVELOPMENT OF PROPOSAL.—The Secretary of Health and
Human Services shall develop a proposal to modify the current
system under which hospitals that are not subsection (d) hos-
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pitals (as defined in section 1886(d)X1)(B) of the Social Security
Act) receive payment for the operating and capital-related costs
of inpatient hospital services under part A of the medicare
program or a proposal to replace such system with a system
under which such payments would be made on the basis of
nationally-determined average standardized amounts. In devel-
oping any proposal under this paragraph to replace the current
sistem with a prospective payment system, the Secretary

(A) take into consideration the need to provide for appro-
priate limits on increases in expenditures under the medi-
care program;

(B) provide for adjustments to prospectively determined
rates to account for changes in a hospital’s case mix, sever-
ity of illness of patients, volume of cases, and the
development of new technologies and standards of medical
practice;

(C) take into consideration the need to increase the pay-
ment otherwise made under such system in the case of
services provided to patients whose length of stay or costs of
treatment greatly exceed the length of stay or cost of
treatment provided for under the applicable prospectively
determmedp payment rate;

(D) take into consideration the need to adjust payments
under the system to take into account factors such as a
disproportionate share of low-income patients, costs related
to graduate medical education programs, differences in
wages and wage-rélated costs among hospitals located in
various geographic areas, and other factors the Secretary
considers appropriate; and

(E) provide for the appropriate allocation of operating
and capital-related costs of hospitals not subject to the new

t‘@ﬂ}l);et:twe payment system and distinct units of such hos-

that would be paid under such system.

(2) RerorTs.—(A) By not later than April 1, 1992, the Sec-
retary shall submit the proposal developed under paragraph (1
to the Committee on Finance of the Senate and the Committee
on Wa s and Means of the House of Representatives.

y not later than June 1, 1992, the Prospective Pagrment
Assesament Commission shall submit an analysis of and com-
ments on the proposal developed under paragraph (1) to the
Committee on Finance of the Senate and the Committee on
Ways and Means of the House of Representatives.

(c) APPEALS OF TARGET AMOUNTS.—

(1) DEADLINES FOR REVIEW AND DECISION.—(A) Section 1816(f)
(42 U.S.C. 1395h(f)) is amended—

" [(;))”by striking “(1)” and “(2)” and inserting ‘“(A)” and

(i) by striking “(f)” and inserting “(f(1)”’; and

(iii) by striking “Such standards and criteria” and all that
follows and inserting the foll

“(2) The standards and criteria established under paragraph (1)
shall include—

“(A) with respect to claims for services furnished under this
part by any Erovider of services other than a hospital—

“(i) whether such agency or organization is able to proc-
ess 75 percent of reconsiderations within 60 days (except in

89-1940-91-15: QL 3 Part 2
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the case of fiscal year 1989, 66 percent of reconsiderations)
and 90 percent of reconsiderations within 90 days, and

“(i1) the extent to which such agency or organization’s
determinations are reversed on appeal; and

“(B) with respect to applications for an exemption from or
exception or adjustment to the target amount applicable under
section 1886(b) to a hospital that is not a subsection (d) hospital
(as defined in section 1886(d)(1)XB))— )

41) if such agency or organization receives a completed
application, whether such agency or organization is able to
process such application not later than 75 days after the
application is filed, and

“(ii) if such agency or organization receives an incomplete
application, whether such agency or organization is able to
return the application with instructions on how to complete
!:h? laegg!ication not later than 60 days after the application
is filed.”.

(B) Section 1886(b)X4XA) (42 U.S.C. 1395ww(b)(4)A)) is
amended by adding at the end the following new sentence: “The
Secretary shall announce a decision on any request for an
exemption, exception, or adjustment under this paragraph not
later than 180 days after receiving a completed application from
the intermedi for such exemption, exception, or adjustment,
and shall include in such decision a detailed explanation of the
grounds on which such request was approved or denied.”.

(2) STANDARDS FOR ASSIGNMENT OF NEW BASE PERIOD.—Section
1886(b)(4) (42 U.S.C. 1395ww(b)(4)) is amended—

(C§A) l:éy redesignating subparagraph (B) as subparagraph

; an

(B) by inserting after subparagraph (A) the following new
subparagraph:

“(B) In determining under subparagraph (A) whether to assign a
new base period which is more representative of the reasonable and
necessary cost to a hospital of providing inpatient services, the
Secretary shall take into consideration—

“(1) changes in applicable technologies and medical practices,
or differences in the severity of illness among patients, that
increase the hospital’s costs;

“(ii) whether increases in wages and wage-related costs for
hospitals located in the geographic area in which the hospital is
located exceed the average of the increases in such costs paid by
hospitals in the United States; and

“(iii) such other factors as the Secretary considers appropriate
in determining increases in the hospital’s costs of providing
inpatient services.”.

(3) GUIDANCE TO INTERMEDIARIES AND HOSPITALS.—The
Administrator of the Health Care Financing Administration
shall provide guidance to agencies and organizations performing
functions pursuant to section 1816 of the Social Security Act
and to hospitals that are not subsection (d) hospitals (as defined
in section 1886(d)1)B) of such Act) to assist such agencies,
organizations, and hospitals in filing complete applications with
the Administrator for exemptions, exceptions, and adjustments
under section 1886(b)(4)(A) of such Act.

(4) EFFECTIVE DATES.—The amendments made by paragraph
(1) shall take effect on the date of the enactment of this Act, and
the amendments made by paragraph (2) shall take effect as if

* 8o in original. Probably should be “ “(i)".
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included in the enactment of the Omnibus Budget Reconcili-
ation Act of 1989.

SEC. 4006. HOSPICE BENEFIT EXTENSION.

(a) In GENERAL.—Section 1812 (42 U.S.C. 1395d) is amended—
(1) in subsection (a)(4), by striking “90 days each” and all that
follows through “with respect to” and inserting the following:
“90 days each, a subsequent period of 30 days, and a subsequent
extension period with respect to”’; and
(2) in subsection (d)—
(A) in paragraph (1), by striking “90 days each” and all
that follows through “lifetime” and inserting the following:
“90 days each, a subsequent period of 30 days, and a
subsequent extension period during the individual's life-
time”, and
(B) in paragraph (2)(B), by striking “a 90- or 30-day
period,” and inserting “a 90- or 30-day period or a subse-
quent extension period,”.
(b) ConForRMING AMENDMENT.—Section 1814(a)(TXA) (42 U.S.C.
1395f(a)(T)(A)) is amended—
(1) in clause (i), by striking “and” at the end;
(2) in clause (ii), by striking the semicolon at the end and
inserting “, and”’; and
(3) by adding at the end the following new clause:

“(iii) in a subsequent extension period, the medical
director or physician described in clause ()1
recertifies at the beginning of the period that the
individual is terminally ill;”.

(c) ErFecTIVE DATE.—The amendments made by this section shall 42 USC 1395d
applly Egg respect to care and services furnished on or after Janu- note:
ary 1, :

SEC. 4007. FREEZE IN PAYMENTS UNDER PART A THROUGH DECEMBER 31. 42 USC 1395ww

(a) IN GENERAL.—Notwithstanding any other provision of law, for i
purposes of determining the amount of payment for items or serv-
ices under part A of title XVIII of the Social Security Act (including
payments under section 1886 of such Act attributable to or allocated
under such part) during the period described in subsection (b):

(1) The market basket percentage increase (described in sec-
tion 1886(b)3)B)iii) of the Social Security Act) shall be deemed
to be 0 for discharges occurring during such period.

(2) The percentage increase or decrease in the medical care
expenditure category of the consumer price index applicable
under section 1814(i)2)(B) of such Act shall be deemed to be 0.

(3) The area wage index applicable to a subsection (d) hospital
under section 1886(d)3)(E) of such Act shall be deemed to be the
:la;gg wage index applicable to such hospital as of September 30,

(4) The percentage change in the consumer price index ap-
pligh&e under section 1886(h)}2)D) of such Act shall be deemed
to :

(b) DescriprioNn oF PErion.—The period referred to in subsection
(a) is the period beginning on October 21, 1990, and ending on
December 31, 1990.
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SEC. 4008. MISCELLANEOUS AND TECHNICAL PROVISIONS RELATING TO

PART A.

(a) WAIVER OF LiABILITY FOR SKILLED NURSING FACILITIES AND
HospPicEs.—

(1) SKILLED NURSING FAcCILITIES.—The second sentence of sec-
tion 9126(c) of the Consolidated Omnibus Budget Reconciliation
Act of 1985 is amended by striking “October 31, 1990” and
inserting “December 31, 1995”.

(2) Hospices.—Section 9305(f)(2) of the Omnibus Budget Rec-
onciliation Act of 1986 is amended by striking ‘“November 1,
1990” and inserting “December 31, 1995".

(3) ErFecTIVE DATE.—The amendments made by paragraphs
g) and (2) shall take effect on the date of the enactment of this

ct

(b) HospITAL OBLIGATIONS WITH RESPECT TO TREATMENT OF EMER-
GENCY MEbpicaL CONDITIONS.—

(1) CiviL MONETARY PENALTIES.—Section 1867(d)}2)A) (42
U.S.C. 1395dd(d)(2)XA)) is amended by striking “knowingly” and
inserting “negligently”’.

(2) APPLICATION OF PENALTIES TO SMALL HOSPITALS.—Section
1867(dX2)A) (42 U.S.C. 1395dd(d)2)A)) is amended by inserting
“or not more than $25,000 in the case of a hospital with less
than 100 beds)” after “$50,000”.

(3) TERMINATION OF HOSPITAL PROVIDER AGREEMENTS.—

(A) Section 1867 (42 U.S.C. 1395dd) is further amended—

(i) by striking paragraph (1) of subsection (d),

(ii) by redesignating paragraphs (2) and (3) of subsec-
tion (d) as paragraph (1) and (2), respectively, and

(iii) in subsection (c)(2)(C), by striking “(d}2XC)” and
inserting “(d)}1)XC)".

(B) Section 1866(a)1)IXi) (42 U.S.C. 1395cc(a)1)IXi) is
amended by inserting “and to meet the requirements of
such section” before the comma at the end.

- (4) EFFEcTIVE DATE.—The amendments made by this subsec-
tion shall apply to actions occurring on or after the first day of
I:'ll:‘ias fai?th month beginning after the date of the enactment of

(c) InspEcTOR GENERAL STUDY OF PROHIBITION ON HOSPITAL
EMPLOYMENT OF PHYSICIANS.—

(1) Stupy.—The Secretary of Health and Human Services
(acting through the Inspector General of the Department of
Health and Human Services) shall conduct a study of the effect
of State laws prohibiting the employment of thsicians by
hospitals on the availability and accessibility of trauma and
emergency care services, and shall include in such study an
analysis of the effect of such laws on the ability of hospitals to
meet the requirements of section 1867 of the Social Security Act
relating to the examination and treatment of individuals with
an emergency medical condition and women in labor.

(2) REPORT.—By not later than 1 year after the date of the
enactment of this Act, the Secretary shall submit a report to
Congress on the study conducted under paragraph (1).

(d) DEsiIGNATION OF RURAL PriMARY CARE HosprTALS.—

(1) PRIORITY DESIGNATIONS OF BORDER STATE HOSPITALS.—SeC-
tion 1820()(2)C) (42 U.S.C. 1395i-4(1)(2)(C)) is amended by adding
at the end the following new sentence: “In designating facilities
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as rural primary care hospitals under this subparagraph, the
Secretary shall give preference to facilities not meeting the
requirements of clause (i) of subparagraph (A) that have entered
into an agreement described in subsection (g)(2) with a rural
health network located in a State receiving a grant under
subsection (a)1).”.

(2) ELIGIBILITY OF CERTAIN CLOSED HOSPITALS.—Section
1820(f)(1)(B) (42 U.S.C. 1395i-4(f)(1)B)) is amended by striking
“is a hospital,” and inserting the following: “is a hospital (or, in
the case of a facility that closed during the 12-month period that
ends on the date the facility applies for such designation, at the
time the facility closed),”.

(3) ELIGIBILITY OF URBAN HOSPITALS.—Section 1820(f)(1)A) (42
U.S.C. 1395i-4(f)(1)(A)) is amended h{ striking the semicolon and
inserting the following: “, or is located in a county whose
geographic area is substantially larger than the average geo-
graphic area for urban counties in the United States and whose
hospital service area is characteristic of service areas of hos-
pitals located in rural areas;”.

(4) EFrFEcTIVE DATE.—The amendments made by paragraphs 42 USC 1395i-4
{3}[1)38(124, and (3) shall take effect on the date of the enactment of note.
this Act.

(e) SK1LLED NURsING Faciuity RouTing Cost LimiTs.—

(1) IN geENErRAL.—Section 6024 of the Omnibus Budget Rec-
onciliation Act of 1989 is amended by adding at the end the 42 USC 1395yy
following new sentence: “The Secretary shall update such costs note.
under such section for cost reporting periods beginning on or
after October 1, 1989, by using cost reports submitted by skilled
nursing facilities for cost reporting periods ending not earlier
than January 31, 1988, and not later than December 31, 1988.”.

(2) 2-YEAR UPDATES REQUIRED.—Section 1888(a) (42 U.S.C.
1395yy(a)) is amended in the matter following paragraph (4) by
striking the penod and inserting the following: “, and shall, for
cost reporting periods beginning on or after October 1, 1992 'and
every 2 years thereafter, provide for an update to the per diem
cost limits described in this subsection”,

(3) EFrecTiVE DATE.—The amendments made by paragraphs 42 USC 1395yy
(1) and (2) shall take effect as if included in the enactment of the note.
Omnibus Budget Reconciliation Act of 1989.

(f) CLARIFICATION OF ExTENsioN oF WAIVER FOR FINGER LAKES
AreA HospiTaL CORPORATION.—

(1) IN ceNERAL.—The second sentence of section 1886(c)(4) (42
US.C. 1395ww(c)4)) 13 amended by striking “rate of increase
from” and inserting “payments under the State system as
compared to aggregate payments which would have been made
under the national system since”.

(2) EFFECTIVE DATE.—The amendment made by paragraph (1) 42 USC 1395ww
shall take effect as if included in the enactment of the Omnibus note.
Budget Reconciliation Act of 1989.

(g) ENROLLMENT IN PART A ForR HMO MEMBERS.—
(1) IN GENERAL.—Section 1818(c) (42 U.S.C. 1395i-2(c)) is
amended—
(A) by striking “and” at the end of paragraph (5),
(B) by striking the period at the end of paragraph (6) and
inserting a semicolon, and
(C) by adding at the end the following new paragraphs:
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“(7) an individual who meets the conditions of subsection (a)
may enroll under this %art during a special enrollment period
that includes any month during any tﬁart of which the individ-
ual is enrolled under section 1876 with an eligible organization
and ending with the last day of the 8th consecutive month in
which the individual is at no time so enrolled;

“(8) in the case of an individual who enrolls during a special
enrollment period under paragraph (7)—

“(A) in any month of the special enrollment period in
which the individual is at any time enrolled under section
1876 with an eligible organization or in the first month
following such a month, the coverage period shall begin on
the first day of the month in which the individual so enrolls
(or, at the option of the individual, on the first day of any of
the following three months), or

“(B) in any other month of the special enrollment period,
the coverage period shall begin on the first day of the
month following the month in which the individual so
enrolls; and

“(9) in applying the provisions of section 1839(b), there shall
not be taken into account months for which the individual can
demonstrate that the individual was enrolled under section
1876 with an eligible organization.”.

(2) EFFeCTIVE DATE.—The amendment made by paragraph (1)
shall take effect on February 1, 1991.

(h) Nursing HoME REFORM.—

(1) NURSE AIDE TRAINING AND COMPETENCY EVALUATION.—
(A) No COMPLIANCE ACTIONS BEFORE EFFECTIVE DATE OF
cumELINES.—The Secretary of Health and Human Services
may not refuse to enter into an agreement or cancel an
existing agreement with a State under section 1864 of the
Social Security Act on the basis that the State failed to
meet the requirement of section 1819(e)(1XA) of such Act
before the effective date of guidelines, issued by the Sec-
retary, establishing requirements under section
1819(N(2XA) of such Act, if the State demonstrates to the
satisfaction of the Secretary that it has made a good faith
effort to meet such requirement before such effective date.
(B) PART-TIME NURSE AIDES NOT ALLOWED DELAY IN TRAIN-
iNG.—Section 1819(b)5)(A) (42 U.S.C. 1396r(b)X5XA)) is
amended— )

(i) by striking “A skilled nursing facility” and insert-
ing ‘(i) Except as provided in clause (ii), a skilled
nursing facility’’;

(ii) by striking “(on a full-time, temporary, per diem,
or other basis) and inserting “on a full-time basis”;

(iii) by striking “(i)"" and “(ii)” and inserting ‘“(I)” and
“(I)’; and

(iv) by adding at the end the following:

“(ii) A skilled nursing facility must not use on a
temporary, per diem, leased, or on any basis other than
as a permanent employee any individual as a nurse
aide in the facility on or after January 1, 1991, unless
the individual meets the requirements described in
clause (i).”.

(C) REQUIREMENT TO OBTAIN INFORMATION FROM NURSE
AIDE REGISTRY.—Section 1819(b)X5)XC) (42 U.S.C. 1395i-
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3(bX5)C)) is amended by striking “the State registry estab-
lished under subsection (e}2XA) as to information in the
registry” and inserting “any State registry established
under subsection (e)(2)(A) that the facility believes will
include information”.

(D) RETRAINING OF NURSE AIDES.—Section 1819(b)(5)(D) (42
U.S.C. 1395i-3(b)X5)D)) is amended by striking the period at
the end and inserting “, or a new competency evaluation
pr 7
(E) CLARIFICATION OF NURSE AIDES NOT SUBJECT TO
CHARGES.—Section 1B19(D(2XA)iv) (42 U.S.C. 1395i-
3(O(2)NA)iv)) is amended—

(i) in subclause (I), by striking “and” at the end;

(ii) in subclause (II), by inserting after “nurse aide”
the following: “who is employed by (or who has re-
ceived an offer of employment from) a facility on the
date on which the aide i:},'ma either such program”;

(iii) in subelause (II), by striking the period at the end
and inserting “, and”’; and

@iv) by adding at the end the following new subclause:

“(ITI) in the case of a nurse aide not described in
subclause (II) who is employed by (or who has
received an offer of employment from) a facility
not later than 12 months after completing either
such program, the State shall provide for the re-
imbursement of costs incurred in completing such
program on a prorata basis during the period in
which the nurse aide is so employed.”.

(F) MODIFICATION OF NURSING FACILITY DEFICIENCY STAND-
ARDS.—

(i) IN GENERAL.—Section 1819(f)(2)BXiiiXI) (42 U.S.C.
1395i-3(f)(2)(B)(iiiX1)) is amended to read as follows:

“(I) offered by or in a skilled nursing facility
which, within the previous 2 years— ]

“(a) has operated under a waiver under
subsection (b)4)XC)ii)II);

“(b) has been subject to an extended (or
partial extended) survey under subsection
(g)(2)(B)(i) or section 191%(g)(2XBXi); or

“(c) has been assessed a civil money penalty
described in subsection (h)2)(B)ii) or section
1919(h)(2)(AXii) of not less than $5,000, or has
been subject to a remedy described in clauses
(i) or (iii) of subsection (h)2XB), subsection
(h)(4), section 1919(h)1XB)i), or in clauses (i),
(iii), or (iv) of section 1919(h)2)A), or”.

(i) ErreEcTIVE DATE.—The amendments made by 42 USC 1395i-3
clause (i) shall take effect as if included in the enact- note.
ment of the Omnibus Budget Reconciliation Act of
1987, except that a State may not approve a training
and competency evaluation program or a competency
evaluation program offered by or in a nursing facility
which, pursuant to any Federal or State law within the
2-year period beginning on October 1, 1988—

(DD had its icipation terminated under title
XVIII of the ial urity Act or under the State
plan under title XIX of such Act;
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(IT) was subject to a denial of payment under
either such title;

(III) was assessed a civil money penalty not less
than $5,000 for deficiencies in nursing facility
standards;

(IV) operated under a temporary management
appointed to oversee the operation of the facilit‘y
and to ensure the health and safety of the facility’s
residents; or

(V) pursuant to State action, was closed or had
its residents transferred.

(G) CLARIFICATION OF STATE RESPONSIBILITY TO DETERMINE
COMPETENCY.—Section 1819(f2)B) (42 U.S.C. 1395i-
3(fX2)B)) is amended in the second sentence by inserting
”(ttl:;pugh subcontract or otherwise)” after “may not dele-
gate”. .

(H) ErrecTive pATE.—Except as provided in subpara-
graph (F), the amendments made by this subsection shall
take effect as if they were included in the enactment of the
Omnibus Budget Reconciliation Act of 1987.

(2) OTHER AMENDMENTS.—

(A) ASSURANCE OF APPROPRIATE PAYMENT AMOUNTS.—(i)
Section 1861(v)X1XE) (42 U.S.C. 1395x(v)(1)(E)) is amended in
the second sentence by Btrikin% “the costs of such facilities”
and inserting “the costs (including the costs of services
required to attain or maintain the highest practicable phys-
ical, mental, and psychosocial well-being of each resident
eligible for benefits under this title) of such facilities”.

(1i) Section 1888(d)(1) (42 U.S.C. 1395xx(d)(1)) is amended
in the first sentence by striking ‘“(and capital-related costs)”
and inserting “(including the costs of services required to
attain or maintain the highest practicable physical, mental,
and psychosocial well-being of each resident eligible for
benefits under this title) and capital-related costs”.

(B) DISCLOSURE OF INFORMATION OF QUALITY ASSESSMENT
AND ASSURANCE COMMITTEES.—Section 1819(b)(1XB) (42
U.S.C. 1395i-3(b)(1)(B)) is amended by adding at the end the
following new sentence: “A State or the Secretary may not
require disclosure of the records of such committee except
insofar as such disclosure is related to the compliance of
suchhcommittee with the requirements of this subpara-
graph.”.

(C) PERIOD FOR RESIDENT  ASSESSMENT.—Section
1819(b)(3XC)XiXD) (42 U.S.C. 1395i-3(bX3)C)(iXI)) is amended
by striking ““4 days” and inserting “not later than 14 days”.

(D) CLARIFICATION OF RESPONSIBILITY FOR SERVICES FOR
MENTALLY ILL AND MENTALLY RETARDED RESIDENTS.—Section
1819(b)(4)XA) (42 U.S.C. 1395i-3(b)(4)A)) is amended—

(i) by striking “and’ at the end of clause (v),

(ii) by striking the (feriod at the end of clause (vi) and
inserting “; and”’, an

(iii) by inserting after clause (vi) the following new
clause:

“(vii) treatment and services required by mentally ill
and mentally retarded residents not otherwise provided
or arranged for (or required to be provided or arranged
for) by the State.”.
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(E) NOTIFICATION OF SECRETARIAL WAIVER.—Section
1819(b)4XC)(ii) (42 U.S.C. 1395i-3(b)(4)CXii)) is amended—
(i) by striking “and” at the end of subclause (II);
(i) by striking the period at the end of subclause (III)
and inserting a comma; and
(iii) by adding at the end the following new
subclauses:

“(IV) the Secretary provides notice of the waiver
to the State long-term care ombudsman (estab-
lished under section 307(a)12) of the Older Ameri-
cans Act of 1965) and the protection and advocacy
system in the State for the mentally ill and the
mentally retarded, and

“(V) the facility that is granted such a waiver
notifies residents of the facility (or, where appro-
priate, the guardians or legal representatives of
such residents) and members of their immediate
families of the waiver.”.

(F) CLARIFICATION OF DEFINITION OF NURSE AIDE.—Section
1819(b)5XF)G) (42 U.S.C. 1395i-3(b)5)XF)i) is amended by
striking “(G)),” and inserting “(G)) or a registered dieti-
cian,”.

(G) RESIDENTS' RIGHTS TO REFUSE INTRA-FACILITY TRANS-
FERS FOR NON-MEDICAL REASONS.—Section 1819(c)1)(A) (42
U.S.C. 1395i-3(c)(1)(A)) is amended—

(i) by redesignating clause (x) as clause (xi) and by
inserting after clause (ix) the following new clause:

“(x) REFUSAL OF CERTAIN TRANSFERS.—The right to
refuse a transfer to another room within the facility, if
a purpose of the transfer is to relocate the resident
from a portion of the facility that is a skilled nursing
facility (for purposes of this title) to a portion of the
facility that is not such a skilled nursing facility.”; and

(B) by adding at the end the following: “A resident’s
exercise of a right to refuse transfer under clause (x)
shall not affect the resident’s eligibility or entitlement
to benefits under this title or to medical assistance
under title XIX of this Act.”.

(H) RESIDENT ACCESS TO CLINICAL RECORDS.—Section
1819(c)1)XAXiv) (42 U.S.C. 1395i-3(cX1XAXiv)) is amended by
inserting before the period at the end the following: “and to
access to current clinical records of the resident upon re-
quest by the resident or the resident’s legal representative,
within 24 hours (excluding hours occurnnq during a week-
end or holiday) after making such a request”.

(I) INCLUSION OF STATE NOTICE OF RIGHTS IN FACILITY
NOTICE OF RIGHTS.—Section 1819(c)1XBXii) (42 U.S.C. 1395i-
3(cX1)(B)ii)) is amended by inserting “including the notice
(if any) of the State developed under section 1919(e)6)”’
after “in such rights)”.

(J) SPECIFICATION OF REQUIRED PROGRAMS.—Section
1819(e)(1XA) (42 U.S.C. 1395i-3(e)(1XA)) is amended by strik-
ing “clause (i) or (ii) of subsection (f(2)A)” and inserting
“subsection (f)(2)".

(K) CLARIFICATION OF NURSE AIDE REGISTRY REQUIRE-
vaTe:ie—dSection 1819(e)2) (42 U.S.C. 1395i-3(e)2)) is
amended—
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(1) in subparagraph (A), by striking the period and
inserting the following: “, or any individual described
in subsection (f)(2)(B)(i1) or in subparagraph (B), (C), or
(D) of section 6901(bX4) of the Omnibus Budget Rec-
onciliation Act of 1989.”; and

(n)hby adding at the end the following new subpara-

grap

“(C) Pxonmmon AGAINST CHARGES.—A State may not
impose any charges on a nurse aide relating to the registry
established and maintained under subparagraph (A).”.

(L) CLARIFICATION ON FINDINGS OF NEGLECT.—Section
1819(gX1XC) (42 U.S.C. 1395i-3(g)1)C)) is amended by
adding at the end the following: “A State shall not make a
finding that an individual has neglected a resident if the
individual demonstrates that such neglect was caused by
factors beyond the control of the individual.”.

(M) TIMING OF PUBLIC DISCLOSURE OF SURVEY RESULTS.—
Section 1819(g)(5)AXi) (42 U.S.C. 1395i-3(g)5)AX1) is
amended by striking “deficiencies and plans” and inserting
“deficiencies, within 14 calendar days after such informa-
tilt;nn ég made available to those facilities, and approved
plans”.

(N) OMBUDSMAN PROGRAM COORDINATION WITH STATE
SURVEY AND CERTIFICATION AGENCIES.—Section 1819(g)5)(B)
(42 U.S.C. 1395i-3(gX5)B)) is amended by striking “with
respect’” and inserting “or of any adverse action taken
against a skilled nursing facility under paragraphs (1), (2),
or (4) of subsection (h), with respect”.

(O) MAINTAINING REGULATORY STANDARDS FOR CERTAIN
SERVICES.—Any regulations promulgated and applied by the
Secretary of Health and Human Services after the date of
the enactment of the Omnibus Budget Reconciliation Act of
1987 with respect to services described in clauses (ii), (iv),
and (v) of section 1819(b)4)XA) of the Social Security Act
shall include requirements for providers of such services
that are at least as strict as the requirements applicable to
providers of such services prior to the enactment of the
Omnibus Budget Reconciliation Act of 1987.

(P) ErrecTivE pDATES.—The amendments made by this
paragraph shall take effect as if they were included in the
(legsagtment of the Omnibus Budget Reconciliation Act of

(i) CLARIFICATION OF SECRETARIAL WAIVER AUTHORITY.—

42 USC 1395b-1
note.

(1) RURAL HOSPITAL DEMONSTRATION.—The Secretary of
Health and Human Services is authorized to waive such provi-

sions of title XVIII of the Social Security Act as are nec to
conduct any demonstration project for limited-service rural hos-
pitals with respect to which the Secretary has entered into an
agreement before the date of the enactment of the Omnibus
Budget Reconciliation Act of 1989.

(2) NURSING HOME DEMONSTRATIONS.—Section 6901(d)3)(B) of

the Omnibus Budget Reconciliation Act of 1989 is amended—

(A) by striking “Wisconsin” and inserting “Wisconsin and
nursmg home case-mix demonstration projects in other
States”’;

(B) by strlkmg the second sentence.
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(3) STATE WAIVER AUTHORITY.—Section 1814(b) (42 U.S.C.

1395f(b)) is amended—
(A) in paragraph (3XB), by striking “October 1, 1983"” and
inserting “January 1, 1981";
(B) in the second sentence, by striking ‘“seventh month”
and inserting “37th month”; and
(C) b%:'a.ddmg at the end the following: “If, by the end of
such 36-month period, the Secretary determines, based on
evidence submitted by the Governor of the State, that
neither of the conditions described in subparagraph (A) or
(B) of paragraph (3) continues to apply, the Secretary shall
continue without interruption pafrment to hospitals in the
State under the State’s system. If, by the end of such 36-
month period, the Secretary determines, based on such
evidence, that either of the conditions described in subpara-
g%gh (A) or (B) of such paragraph continues to apply, the
etary shall (i) collect any net excess reimbursement to
hospitals in the State during such 36—monglﬁperiod (basing
such net excess reimbursement on the net difference, if any,
in the rate of increase in costs per hospital inpatient admis-
sion under the State system compared to the rate of in-
crease in such costs with respect to all hospitals in the
United States over the 36-month period, as measured by
including the cumulative savings under the State system
based on the difference in the rate of increase in costs per
hospital inpatient admission under the State system as
compared to the rate of increase in such costs with respect
to hospitals in the United States between Janua? 1,
1981, and the date of the Secretary’s initial notice), and (ii)
provide a reasonable period, not to exceed 2 years, for
transition from the State system to the national payment
tem.”.

(4) ErrecTIVE DATE.—The amendment made by paragraphs (1)
and (2) shall be effective as if included in the enactment of the
Omnibus Budget Reconciliation Act of 1989.

B(j) DETERMINATION OF REASONABLE Costs RELATING TO SWING

EDS.—

(1) IN GENERAL—Section 1883(a)2)B)@i)Il 42 U.S.C.
1395tt(a)2)BXiiXID)) is amended by striking “the previous cal-
endar year” and all that follows through the period and insert-
ing “the most recent year for which cost reporting data are
available with respect to such services (incr in a
compounded manner by the applicable increase for pa‘irments
for routine service costs of akiﬁed nursing facilities under sec-
tion 1888 for subsequent cost reporting periods and up to and
including such calendar year) under this title to freestanding
skilled nursing facilities in the region (as defined in section
1886(d)2)D)) in which the facility is located.”.

(2) HoLp HARMLESS.—If, as a result of the amendment made 42 USC 1395tt
by paragraph (1), the reasonable cost of routine services fur- note.

by a hospital during a calendar year (as determined
under section 1883 of the Social Security Act) is less than the
reasonable cost of such services determined under such section
for the previous calendar year, the reasonable cost of such
services furnished by the hospital during the calendar year
under such section 1 be equal to the reasonable cost deter-
mined under such section for the previous calendar year.
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(3) SWING BEDS CERTIFIED PRIOR TO MAY 1, 1987.—Notwith-
standing the requirement of section 1883(b)1) of the Social
Security Act that the Secretary may not enter into an agree-
ment under such section with a hospital that is not located in a
rural area, anf agreement entered into under such section on or
before May 1, 1987, between the Secretary of Health and
Human Services and a hospital located in an urban area shall
remain in effect.

(4) EFrecTIVE DATE.—The amendment made by paragraph (1)
shall apply to services furnished on or after October 1, 1990.

(k) ProsPECTIVE PAYMENT SYSTEM FOR SKILLED NUrsING FaciuiTy
SERVICES.—

(1) DEVELOPMENT OF PROPOSAL.—The Secretary of Health and
Human Services shall develop a proposal to modify the current
system under which skilled nursing facilities receive payment
for extended care services under part A of the medicare pro-
gram or a proposal to replace such system with a system under
which such payments would be made on the basis of prospec-
tively determined rates. In developing any proposal under this
paragraph to replace the current system with a prospective
payment system, the Secretary shall—

(A) take into consideration the need to provide for appro-
priate limits on increases in expenditures under the medi-
care program without jeopardizing access to extended care
services for individuals unable to care for themselves;

(B) provide for adjustments to prospectively determined
rates to account for changes in a facility’s case mix, volume
of cases, and the development of new technologies and
standards of medical j)ractice;

(C) take into consideration the need to increase the pay-
ment otherwise made under such system in the case of
services provided to patients whose length of stay or costs of
treatment greatly exceed the length of stay or cost of
treatmengdprovided for under the applicable prospectively
determined payment rate;

(D) take into consideration the need to adjust payments
under the system to take into account factors such as a
disproportionate share of low-income patients, differences
in wages and wage-related costs among facilities located in
various geographic areas, and other factors the Secretary
considers appropriate; and

(E) take into consideration the appropriateness of
classifying patients and payments upon functional disabil-
ity, cognitive impairment, and other patient characteristics.

(2) ReporTS.—(A) f‘: not later than April 1, 1991, the Sec-
retary (actin'gntll;nlrl-gug the Administrator of the Health Care
Financing Administration) shall submit any research studies to
be used in developing the proposal under paragraph (1) to the
Committee on Finance of the Senate and the Committee on
W:gs and Means of the House of Representatives.

(B) By not later than September 1, 1991, the Secretary shall
submit the proposal developed under paragraph (1) to the
Committee on Finance of the Senate and the Committee on
Wa(gs and Means of the House of Regresentatives.

(C) By not later than March 1, 1992, the Prospective Pagment
Assessment Commission shall submit an analysis of and com-
ments on the proposal developed under paragraph (1) to the
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Committee on Finance of the Senate and the Committee on
Ways and Means of the House of Representatives.
(1) Review or HosprraL ReEcuraTions WitH RespecT To RURAL 42 USC 1395ww
HospPITALS.— note.

(1) In GENERAL.—The Secretary of Health and Human Serv-
ices shall review the reqmrements applicable under title XVIII
of the Social Securi ct to determine which requirements
could be made less a mtratlvely and economically burden-
some (without diminishing the quality of care) for hospitals
defined in section 1886(d)(1)(B) of such Act that are located in a
rural area (as defined in section 1886(d)(2)(D) of such Act). Such
review shall specifically include standards related to staffing
requirements.

(2) ReporT.—The Secretary of Health and Human Services
shall report to Congress by April 1, 1992, on the results of the
review conducted under subsection (a), and include conclusions
on which regulations, if any, should be modified with respect to
hospitals described in subsection (a).

(m) MisceLLANEOUS TECHNICAL CORRECTIONS.—

(1) APPLICATION OF PREENTITLEMENT PSYCHIATRIC HOSPITAL 42 USC 1395e
SERVICES TO LIMIT ON INPATIENT HOSPITAL SERVICES.—Effective as note.
if included in the enactment of the Medicare Catastrophic
Coverage Repeal Act of 1989, section 101(b)(1)(B) is amended by
inserting “(other than the limitation under section 1812(c) of
such Act)” after “limitation”.

(2) PROVISIONS RELATING TO HOSPITALS.—

(A) Section 1886(d)(5)D)(iii) (42 U.S.C.
1395ww(d)(5)(D)(iii)), as amended by section 6003(e)(1)(A)iv)
of Omnibus Budget Reconciliation Act of 1989 (in this
subsection referred to as “OBRA-1989"), is amended by
striking “The term” and inserting ‘“For purposes of this
title, the term”.

(B) Section 1820 of such Act (42 U.S.C. 1395i-4), as added
by section 6003(gX1XA) of the Omnibus Budget Reconcili-
ation Act of 1989, is amended—

(i) in subsection (dX1), by striking “demonstration”;
(i) in subsection (g)(l)(A)(u), by striking “rural refer-
ral‘:1 center’” and inserting ‘“regional referral center”;
an
(i) i:rts,l,lbsection (j), by inserting “and part C” after

part”.
(C) Section 6003(g)3NC)viiXI) of the Omnibus Budget Rec-
oncdlatlon Act of 1989 is amended by striking “each place it 42 USC 1395/.

%) Section 1835(c) of the Social Security Act (42 U.S.C.
1395n(c)) is amended—

(i) in t.he first sentence, by striking “a hospital” and

inserting “‘a hospital or a rural primary care hospital”;

(i) in the second sentence, by striking “1833(&)(2)”

and inserting “1833(a)2) (or, in the case of a rural

primary care hospital, in accordance with section
1833(a)6))’; and

(iii) by striking the third sentence.
(3) TECHNICAL CORRECTIONS RELATING TO OTHER PROVIDERS OF
SERVICES.—
(A) Section 1814(1X1XC)i) (42 U.S.C. 1395fGi)1XC)i)), as
amended by section 6005(a)2) of the Omnibus Budget Rec-
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onciliation Act of 1989, is amended by striking “during
fiscal year 1990” and inserting ““on or after January 1, 1990,
and on or before September 30, 1990,”.

(B) Section 6005(c) of the Omnibus Budget Reconciliation
Act of 1989 is amended by striking ‘“‘subsection (a)’ and
inserting “subsections (a) and (b)".

(C) Section 181BA(d)X1) (42 U.S.C. 1395i-2a(d)(1)), as in-
serted by section 6012(a)(2) of the Omnibus Budget Rec-
onciliation Act of 1989, is amended—

(i) in subparagraph (A}, by inserting “for enrollment
under this section’ after “Premiums”’, and
(ii) by striking subparagraph (C).

(D) Section 1818(g)2)B) (42 U.S.C. 1395i-2(g)2)B)), as
added by section 6013(a) of the Omnibus Budget Reconcili-
ation Act of 1989, is amended by striking “subsection (c)”
and inserting ‘‘subsection (c)6)"”.

(F) Section 1819(H)(2)(A)Xii) (42 U.S.C. 1395i-3(A(2)(AXii)) is
amended by striking “and’ at the end.

(G) Section 1866(a)1)F) (42 U.S.C. 1395cc(a)1)F) is
amended—

(i) in clause (i), by striking the comma at the end and
inserting “),”, an

(ii) in clause (ii), by striking “(4XA)’ and inserting
“(8)A)”" and by striking the semicolon at the end and
inserting a comma.

PART 2—PROVISIONS RELATING TO PART B
Subpart A—Payment for Physicians’ Services

SEC. 4101. CERTAIN OVERVALUED PROCEDURES.

(a) PrEviousLy IDENTIFIED PrOCEDURES.—Section 1842(b)(14) (42
U.S.C. 1395u(b)(14)) is amended—
(1) by inserting “(i)” after “(14)(A)"”; and
(2) by adding at the end of subparagraph (A) the following
new clause:

“(ii) In_determining the reasonable charge for a physicians’ serv-
ice specified in subparagraph (C)i) and furnished during 1991, the
prevailing charge for such service shall be the prevailing charg
otherwise recognized for such service for the period during 1990
beginning on April 1, reduced bi the same amount as the amount of
the reduction effected under this parag‘ra ph (as amended by the
Omnibus Budget Reconciliation Act of 1990) for such service during
such period.”.

(b) UNSURVEYED SURGICAL AND TECHNICAL PROCEDURES.—(1) Sec-
tion 1842(b) (42 U.S.C. 1395u(b)) is amended by adding at the end the
following new paragraph:

“(16)X(A) In determining the reasonable charge for all physicians’
services other than physicians’ services specified in subparagraph
(B) furnished during 1991, the prevailing charge for a locality shall
be 6.5 gercent below the prevailing charges used in the locality
under this part in 1990 after March 31.

“(B) For purposes of subparagraph (A), the physicians’ services
specified in this subparagraph are as follows:

‘(i) Radiology, anesthesia and physician pathology services,
the technical components of diagnostic tests specified in para-
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glr;p(}:l 317) and physicians’ services specified in paragraph
(14)CX1).

“(ii) Primary care services specified in subsection (i)(4), hos-
pital inpatient medical services, consultations, other visits,
preventive medicine visits, psychiatric services, emergency care
facility services, and critical care services.

“(iii) Partial, simple and subcutaneous mastectomy; tendon
sheath injections; small joint arthrocentesis; femoral fracture
treatments; trochanteric fracture treatments; endotracheal
intubation; thoracentesis; thoracostomy; lobectomy; aneurysm
repair; enterectomy; colectomy; cholecystectomy;
cystourethroscopy; transurethral fulguration; transurerethral
resection; sacral lammectomy, tympanoplasty with mastoid-
ectomy; and ophthalmoscopy.”.

(2) In applying section 1842(b)16) of the Social Security Act: @ g 10

(A) The codes for the procedures specified in clause (ii) are as "%
follows: Hospital inpatient medical services (HCPCS codes 90200
through 90292), consultations (HCPCS codes 90600 through
90654), other visits (HCPCS code 90699), preventive medicine
visits (HCPCS codes 90750 through 90764), psychiatric services
(HCPCS codes 90801 through 90862), emergency care facility
services (HCPCS codes 99062 through 99065), and critical care
services (HCPCS codes 99160 through 99174).

(B) The codes for the procedures specified in clause (iii) are as
follows: Partial, simple and subcutaneous mastectomy (HCPCS
codes 19160 and 19162); tendon sheath injections and small joint
arthrocentesis (I-ICPCS codes 20550, 20600, 20605, and 20610);
femoral fracture and trochanteric fracture treatments (HCPCS
codes 27230, 27232, 27234, 27238, 27240, 27242, 27246, and
27248); endotracheal intubation (HCPCS code 31500); thora-
centesis (HCPCS code 32000); thoracostomy (HCPCS codes
32020, 32035, and 32036); aneurysm repair (HCPCS codes 35111);
cystourethroscopy (HCPCS code 52340); transurethral fi -
tion and resection (HCPCS codes 52606 and 52620);
tympanoplasty with mastoidectomy (HCPCS code 69645); and
op thalmoacopy (HCPCS codes 92250, and 92260).”.5

SEC. 4102. RADIOLOGY SERVICES.

(a) REpuctioNn 1IN FeE ScHepuLeE.—Section 1834(b)(4) (42 U.S.C.
1395m(b)(4)) is amended—
(1) by redesignating subparagraphs (D) and (E) as subpara-
graphs (E) and (F), respectively, and
(2) by inserting after subparagraph (C) the following new
subparagraph:

“(D) 1991 reE scaEpuLEs.—For radiologist services (other
than portable X-ray services) furnished under this part
during 1991, the conversion factors used in a locality under
this subsection shall be determined as follows:

‘1) NATIONAL WEIGHTED AVERAGE CONVERSION
FACTOR.—The Secretary shall estimate the national
weighted average of the conversion factors used under
this subsection for services furnished during 1990
beginning on April 1, using the best available data.

“(ii) REDUCED NATIONAL WEIGHTED AVERAGE.—The
national weighted average estimated under clause (i)
shall be reduced by 13 percent.

% 8o in original. The “ "." should probably be deleted.
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“(iii) CoMPUTATION OF 1990 LOCALITY INDEX RELATIVE
TO NATIONAL AVERAGE.—The Secretary shall establish
an index which reflects, for each locality, the ratio of
the conversion factor used in the locality under this
subsection to the national weighted average estimated
under clause (i).

“(iv) LocAL ApsusTMENT.—Subject to clause (vii), the
conversion factor to be applied to the professional or
technical component of a service in a locality is the
sum of % of the locally-adjusted amount determined
under clause (v) and Y2 of the GPCl-adjusted amount
determined under clauses (vi).

“(v) LocALLY-ADJUSTED AMOUNT.—For purposes of
clause (iv), the locally adjusted amount determined
under this clause is the product of (I) the national
weighted average conversion factor computed under
clause (ii), and (II) the index value established under
clause (iii) for the locality.

“(vi) GPCl-apsustTeED AMOUNT.—For purposes of
clause (iv), the GPCl-adjusted amount determined
under this clause is the sum of—

“(I) the product of (a) the portion of the reduced
national weighted average conversion factor com-
puted under clause (ii) which is attributable to
physician work and (b) the geographic work index
value for the locality (specified in Addendum C to
the Model Fee Schedule for Physician Services
(published on September 4, 1990, 55 Federal Reg-
ister pp. 36238-36}2)43”; and

“(II) the product of (a) the remaining portion of
the reduced national weighted average conversion
factor computed under clause (ii), and (b) the geo-
graphic practice cost index value specified in sec-
tion 1842(b)(14)(CXiv) for the locality.

In applying this clause with respect to the professional
component of a service, 80 percent of the conversion
factor shall be considered to be attributable to physi-
cian work and with respect to the technical component
of the service, 0 percent shall be considered to be
attributable to physician work.

“(vii) LiM1Ts ON CONVERSION FACTOR.—The conversion
factor to be applied to a locality under this subpara-
graph to the professional or technical component of a
service shall not be more than 9.5 percent below the
conversion factor applied in the locality under subpara-
graph (C) to such component, but in no case s the
conversion factor be less than 60 percent of the na-
tional weighted average of the conversion factors (com-
puted under clause (i)).”.

(b) SpeciaL. RULE ror TRANSITION FOR RADIOLOGY SERVICES.—
Section 1848(a)(2)XC) (42 U.S.C. 1395w-4(a)2XC)) is amended—

(1) by inserting “AND rADIOLOGY"' after “SPECIAL RULE FOR

ANESTHESIA", ani

(2) by adding at the end the following: “With respect to

radiology services, ‘109 percent’ and ‘O percent’ shall be sub-
stituted for ‘115 percent’ and ‘15 percent’, respectively, in
subparagraph (A)(ii).
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(c) RepuctioN IN PREVAILING CHARGE LEVEL FOR OTHER RADIOL- 42 USC 1395m
OGY SERVICES.— note.
(1) In cENeErAL.—In applying part B of title XVIII of the
Social Security Act, the prevailing charge for physicians’ serv-
ices, furnished during 1991, which are radiology services may
not exceed the fee schedule amount established under section

1834(b) of such Act with respect to such services.

(2) ExceprioN.—Paragraph (1) shall not apply to radiology
services which are subject to section 6105(b) of the Omnibus
Budget Reconciliation Act of 1989.

(d) Rebpuction IN PaymENTS FOorR TECcHNICAL CoMPONENTS OF CER-

TAIN SCANNING SERVICES.—Section 1834(b)(4) (42 U.S.C. 1395m(b)(4))
is amended by inserting after subparagraph (D) the following new
paragraph:

“(E) In the case of the technical components of magnetic
resonance imaging (MRI) services and computer assisted
tomography (CAT) services furnished after December 31,
1990, the amount otherwise payable shall be reduced by 10
percent.”.

(e) LimiTaTION ON AbpJusTMENTS.—For radiologist services fur- 42 USC 1395m
nished during 1991 for which payment is made under section 1834(b) note.
of the Social Security Act—

(1) a carrier may not make any adjustment, under section
1842(b)3)(B) of such Act, in the payment amount for the service
under section 1834(b) on the basis that the payment amount is
higher than the charge applicable, for a comparable service and
under comparable circumstances, to the policyholders and
subscribers of the carrier,

(2) no payment adjustment may be made under section
1842(b)(8) of such Act, and

(3) section 1842(b)(9) of such Act shall not apply.

() Use or Locaurmes.—Section 1834(b)(1)B) 42 U.S.C.
1.?:351:5(17)(1)(3)) is amended by inserting “locality,” after “state-
wide,”.

(g) TREATMENT OF NUCLEAR MEDICINE PHYSICIANS.—

(1) CONTINUATION OF SPECIAL RULE.—Section 6105(b) of the
Omnibus Budget Reconciliation Act of 1989 is amended by 42 USC 1395m
striking all that follows “Social Security Act” the second place note.
it appears and inserting the following: “beginning April 1, 1990,
and ending December 31, 1991, there shall be substituted for the
fee schedule otherwise applicable a fee schedule based ¥ on the
fee schedule computed under such section (without regard to
this subsection) and % on 101 percent of the 1988 prevailing
charge for such services.”.

(2) ADJUSTED HISTORICAL PAYMENT  BASIS.—Section
1848(a)2)D) (42 U.S.C. 1395w-4(a)(2)XD)) is amended—

(A) in clause (ii) by inserting “, but excluding nuclear
medicine services that are subject to section 6105(b) of the
Omnibus Budget Reconciliation Act of 1989 after “section
1834(b)(6))”’, and

(B) b,y adding at the end the following:

‘(iii) NUCLEAR MEDICINE SERVICES.—In applying
clause (i) in the case of physicians’ services which are
nuclear medicine services that are subject to section
6105(b) of the Omnibus Budget Reconciliation Act of
1989, there shall be substituted for the weighted aver-
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age prevailing charge the amount provided under such
section.”,

(h) ExTEnsioN oF SpuitT BiLLiNG RULE For INTERVENTIONAL RADI-
oLocisTs.—Section 6105(c) of the Omnibus Budget Reconciliation Act
of 1989 is amended by inserting “or 1991” after “1990" each place it
appears.

(i) EFFEcTIVE DATES.—

(1) Except as otherwise provided, the amendments made by
this section shall apply to services furnished on or after Janu-
ary 1, 1991.

(2) The amendment made by subsection (f) shall be effective as
if included in the enactment of the Omnibus Budget Reconcili-
ation Act of 1987.

SEC. 4103. ANESTHESIA SERVICES.

(a) REpuction IN FEE ScHEDULE.—Section 1842(q)1) (42 U.S.C.
1395u(gX1)) is amended—

(1) by inserting “(A)” after “(q)(1)”, and

(2) by adding at the end the following new aubparagraph

“(B) For physician anesthesia services furnished under this part
during 1991, the prevailing charge conversion factor used in a
locality under this subsection shall be determined as follows:

“(1) The Secretary shall estimate the national weighted aver-
age of the prevailing charge conversion factors used under this
subsection for services furnished during 1990 after March 31,
using the best available data.

“(ii) The national weighted average estimated under clause (i)
shall be reduced by 7 percent.

“(iii) Subject to clause (iv), the prevailing charge conversion
factor to be applied in a locality is the sum of—

“I) the product of (a) the portion of the reduced national
weighted average prevailing charge conversion factor com-
puted under clause (ii) which is attributable to physician
work and (b) the geographic work index value for the
locality (specified in Addendum C to the Model Fee Sched-
ule for Physician Services (published on September 4, 1990,
55 Federal Register pp. 36238-36243)); and

“(Il) the product of (a) the remaining portion of the
reduced national weighted average prevailing charge
conversion factor computed under clause (ii) and (b) the
geographic practice cost index value specified in section
1842(b)(14XC)iv) for the locality.

In applying this clause, 70 percent of the prevailing charge
conversion factor shall be considered to be attributable to physi-
cian work.

“(iv) The prevailing charge conversion factor to be applied to
a locality under this subparagraph shall not be reduced by more
than 15 percent below the prevailing charge conversion factor
applied in the locality for the period during 1990 after
March 31, but in no case shall the prevailing charge conversion
factor be less than 60 percent of the national weighted average
of the prevailing charge conversion factors (computed under
clause (1)).”.

(b) ExTENSION OF REDUCTION FOR SUPERVISION OF CONCURRENT
SERvVICES.—Section 1842(b)X(13) (42 U.S.C. 1395u(bX13)) is amended by
striking “1991” each place it appears and inserting “1996”.
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SEC. 4104. PHYSICIAN PATHOLOGY SERVICES.

(a) RepucrioN IN PAyMENTS FOR PHYsiCIAN PaTHOLOGY SERV-
1ces.—Subsection (f) of section 1834 (42 U.S.C. 1395m) is amended to
read as follows:

“(f) REDUCTION IN PAYMENTS FOR PHYSICIAN PATHOLOGY SERVICES
DuriNG FiscaL YEar 1991.—

‘(1) INn cENERAL.—For physician pathology services furnished
under this part during 1991, the prevailing cha.lﬁes used in a
locality under this part shall be 7 percent below the prevailing
charges used in the locality under this part in 1990 after
March 31.

“(2) LimrraTioN.—The prevailing charge for the technical and
professional components of an physician pathology service fur-
nished by a physician through an independent laboratory shall
not be reduced pursuant to paragraph (1) to the extent that such
reduction would reduce such prevailing charge below 115 per-
cent of the prevailing charge for t.he professional component of
such service when furnished by a hospital-based physician in
the same locality. For purposes of the preceding sentence, an
independent laboratory is a laboratory that is independent of a
hospital and separate from the attending or consulting physi-
cians’ office.”.

(b) CONFORMING AMENDMENTS.—

(1) Section 1833(8.)(1)(J} of such Act (42 U.S.C. 1395l(aX1)) is
amended by striking “or physician pathology services” and by
striking “or section 1834(f), respectively”

(2) Section 1848(a)1) of such Act (42 U.S.C. 1395w-4(a)1)) is
amended by striking “or 1834(f)”.

(3) Sectmn 4050 of the Omnibus Budget Reconciliation Act of
1987 is repealed. 42 USC 13951

(c) AnciLLARY PoLicy.—The Secretary of Health and Human Serv- note.
ices, in establishing ancillary policies under section 1848(c)8) of the 42 tEBC 1395w-4
Social Secuntmct, shall consider an appropriate adjustment to "
reflect the technical component of fu ll::mrn physician pathology
services through a laboratory that is inde ndent of a hospital and
separate from an attending or consulting physician’s office.

(d) ErreEcTivE DATE.—The amendments made by this section shall 42 USC 13951
apply to services furnished on or after January 1, 1991. note.

SEC. 4105. UPDATE FOR PHYSICIANS' SERVICES.

(a) PERCENTAGE INCREASE IN MEI ror 1991.—

IN GENErRaL.—Section 1842(b)4XE) (42 USC.
1395u(b)(4)XE)) is amended by adding at the end the following
new clause:

“(v) For purposes of this part for items and services furnished in
1991, the percentage increase in the MEI is—

:1(1) 0 percent for services (other than primary care services),
an

“(I) 2 percent for primary care services (as defined in subsec-
tion (i)4)).”.

(2) CUSTOMARY CHARGES FOR 1991.—Section 1842(b)(4)B) (42
U.S.C. 1395u(b)4)XB)) is amended by adding at the end the
following new clause:

“(iv) In debermmmg the reasonable charge under paragraph (3)
for physicians’ services (other than primary care services, as defined
in subsection (i)(4)) furnished during 1991, the customary charges
shall be the same customary charges as were recognized under this
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section for the 9-month period beginning April 1, 1990. In a case in
which subparagraph (F) applies (relating to new physicians) so as to
limit the customary charges of a physician during 1990 to a percent
of prevailing charges, the previous sentence shall not prevent such
limit on customary charges under such subparagraph from increas-
ing in 1991 to a higher percent of such prevailing charges.”.

(3) CHANGE IN PAYMENT FOR YEARS AFTER 1991.—Section 1848
of such Act (42 US.C. 1395w-4) is amended in subsection
(dEXA)—

(A) in clause (i), by inserting “except as provided in clause
(iii),” after “‘subparagraph (B),”, and
(B) by adding at the end the following new clause:

‘(ili) ADJUSTMENT IN PERCENTAGE INCREASE.—In
applying clause (i) for services furnished in 1992 for
which the appropriate update index is the index de-
scribed in clause (ii)(I), the percentage increase in the
appropriate update index shall be reduced by 0.4

percentage points.”.
(b) INCREASE IN PREVAILING CHARGE FLOOR FOR PRIMARY CARE
SERVICES.—

(1) IN cENERAL.—Section 1842(b)4)(A)vi) of such Act (42
U.S.C. 1395u(b)4)A)(vi) is amended by striking “50 percent”
and inserting “60 percent”.

(2) BUDGET NEUTRAL IMPLEMENTATION.—In computing the
conversion factor under section 1848(d)(1)(B) of the Social Secu-
rity Act for 1992, the Secretary of Health and Human Services
shall determine the estimated ag, ﬁregate amount of payments
under part B of title XVIII of such Act for physicians’ services
in 1991 assuming that the amendments made by this subsection
did not apply.

(3) ErFecTIVE DATE.—The amendments made by paragraphs
(1) and (2) shall apply to services furnished on or after
January 1, 1991.

(¢c) VoLuME PERFORMANCE STANDARD FOR Fiscan Year 1991.—
Section 1848(f) (42 U.S.C. 1395w-4(f)) is amended—
(1) in paragraph (1)XC), by str]kmg “1990” the first place it
appears and inserting “1991”,
(2) by adding at the end of paragraph (2) the following:
(C) Notwithstanding subparagraph (A), the performance
standard rate of increase for a category of physicians’
services for fiscal year 1991 shall be the sum of—
“(i) the Secretary’s estimate of the percentage by
which actual expenditures for the category of physi-
cians’ services under this part for fiscal year 1991
exceed actual expenditures for such category of services
in fiscal year 1990 (determined without regard to the
amendments made by the Omnibus Budget Reconcili-
ation Act of 1990), X

“(ii) the Secretary’s estimate of the percentage in-
crease or decrease in expenditures for the category of
services in fiscal year 1991 (compared with fiscal year
1990) that will result from chan% in law and regula-
tions (including the Omnibus Budget Reconciliation

Act of 1990), reduced by 2 percentage points.”.
(d) Not later than 45 days after the date of the enactment of this
Act, the Secretary of Health and Human Services, based on the most
recent data available, shall estimate and publish in the Federal
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Register the performance standard rates of increase specified in
section 1848(f)2)C) of the Social Security Act for fiscal year 1991.

SEC. 4106. NEW PHYSICIANS AND OTHER NEW HEALTH CARE PRACTI-
TIONERS.

(a) ExTeEnsioN oF CustromaARrRY CHARGE LiMiT AND INCLUSION OF
HeavTH CARE PRACTITIONERS.—

(1) IN GENERAL. -—Subpar ph (F) of section 1842(b)4) (42
U.S.C. 1395u(b)4)) is amend:grt?a read as follows:

“(F)i) In the case of physicians’ services and professional services
of a health care practitioner (other than primary care services and
other than services furnished in a rural area (as defined in section
1886(d)(2)(D)) that is designated, under section 332(a)(1)XA) of the
Public Health Service Act, as a health manpower shortage area)
furnished during the physician’s or practitioner’s first through
fourth years of practice (if payment for those services is made
Beparat.ely under this part and on other than a cost-related basis),
the prev hl;lﬁ charge or fee schedule amount to be applied under
this part s be 80 percent for the first year of practice, 85 percent
for the second year of practice, 90 percent for the third year of
practice, and 95 percent for the fourth year of practice, of the
prevailing charge or fee schedule amount for that service under the
other provisions of this part.

“(ii) For purposes of clause (i):

“(I) The term ‘health care practitioner’ means a physician
assistant, certified nurse-midwife, qualified p:ﬁ chologist, nurse
practitioner, clinical social worker, physical therapist, occupa-
tional therapist, respiratory therapist, certified registered nurse
anesthetist, or any other practitioner as may be specified by the
Secretary.

“(II) The term ‘first year of f!:n:'act,u.:e means, with respect to a
physician or practitioner, the first calendar year during the first
6 months of which the physician or practitioner furnishes
professional services for which payment is made under this
part, and includes any period before such year.

“(IIT) The terms ‘second year of practice’, ‘third year of prac-
tice’, and ‘fourth year of practice’ mean the second, third, and
fourth calendar years, respectively, following the first year of

practice.”.
(2) CONFORMING AMENDMENTS.—Section 6108(a)2)XA) of the
Omnibus Budget Reconciliation Act of 1989 is amended— 42 USC 1395u
(A) by inserting “or 1991” after “1990”, and note.

(B) by inserting ‘““or 1990” after “1989”.
(b) AppLiCATION UNDER FEE SCHEDULE.—

(1) IN GENERAL.—Section 1848(a) (42 U.S.C. 1395w-4(a)) is
amended by adding at the end the following new paragraph:

“(4) TREATMENT OF NEW PHYSICIANS.—In the case of physi-
cians’ services furnished by a physician before the end of the
physician’s first full calendar year of furnishing services for
which payment may be made under this part, and during each
of the 3 succeeding years, the fee schedule amount to be applied
shall be 80 percent, 85 percent, 90 percent, and 95 percent,
respectively, of the fee schedule amount applicable to physi-
cians who are not subject to this paragraph. The preceding
sentence shall not apply to primary care services or services
furnished in a rural area (as cfeﬁned in section 1886(dX2)) that is
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designated under section 322(a)(1)X(A) of the Public Health Serv-
ice Act as a health manpower shortage area.”.
(2) CoNFORMING AMENDMENTS.—Section 1842(bX4)F), as
amended by subsection (a), is amended—
(A) in clause (i), by striking “physicians’ services and”,
(B) in clause (i), by striking “physician’s or”, and
(C) in clause (ii)II), by striking “physician or” each place
it appears.

(c) ConFORMING ADJUSTMENT IN CoNVERSION Factor CoMpUTA-
TION.—In computing the conversion factor wunder section
1848(d)(1XB) for 1992, the Secretary of Health and Human Services
shall determine the estimated aggregate amount of ﬁyments under
part B for physicians’ services in 1991 assuming that the amend-
ments made by this section (notwithstanding subsection (d)) applied
to all services furnished during such year.

(d) EFFECTIVE DATES.—

(1) The amendments made by subsection (a) apply to services
furnished after 1990, except that—

(A) the provisions concerning the third and fourth years
of practice apply only to physicians’ services furnished after
1990 and 1991, respectively, and

(B) the provisions concerning the second, third, and
fourth years of practice apply only to services of a health
care practitioner furnished after 1991, 1992, and 1993,
respectively.

(2) The amendments made by subsection (b) shall apply to
services furnished after 1991.

SEC. 4107. ASSISTANTS AT SURGERY.

(a) PHYSICIANS AS ASSISTANTS-AT-SURGERY.— .

(1) In GENERAL.—Section 1848(i) (42 U.S.C. 1395w-4(i)) is
amended by adding at the end the following:

“(2) ASSISTANTS-AT-SURGERY.—

“(A) IN GENERAL.—Subject to subparagraph (B), in the
case of a surgical service furnished by a ‘physician, if pay-
ment is made separately under this part for the services of
a physician serving as an assistant-at-surgery, the fee
schedule amount shall not exceed 16 percent of the fee
schedule amount otherwise determined under this section
for the Bloba.l surgical service involved.

“(B) DENIAL OF PAYMENT IN CERTAIN CASES.—If the Sec-
retary determines, based on the most recent data available,
that for a surgical procedure (or class of surgical proce-
dures) the national average percentage of such procedure
performed under this part which involve the use of a
physician as an assistant at surgery is less than 5 percent,
no payment may be made under this part for services of an
assistant at surgery involved in the procedure.”.

(2) APPLICATION IN 1991.—Section 1848(i)2) of the Social Secu-
rity Act, as added by the amendment made by paragraph (1),
shall aﬁply to services furnished in 1991 in the same manner as
it applies to services furnished after 1991. In agﬂplying the
previous sentence, the prevailing charge shall be substituted for
the fee schedule amount.

(b) ConFORMING AMENDMENT.—Section 1862(a)(15) of such Act (42
U.S.C. 1395y(a)(15)) is amended—
(1) by inserting “(A)” after ‘“(15)”,
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(2) by striking “; or” at the end and inserting “, or”, and
(3) by adding at the end the following new subparagraph:
“(B) which are for services of an assistant at surgery to which
section 1848(1)(2)B) a 'ﬁiﬂm or”
(c) EFFECTIVE DATE. e amendment made by subsection shall 42 USC 1895y
apply with respect to services furnished on or after January 1, 1992. note.

SEC. 4108. TECHNICAL COMPONENTS OF CERTAIN DIAGNOSTIC TESTS.

(a) In GENERAL.—Section 1842(b) of the Social Security Act (42
U.S.C. 1395u(b)), as amended by section 4101, is further amended by
adding at the end the following new paragraph:

“(18) With respect to payment under this part for the technical (as
distinct from professional) component of diagnostic tests (other than
clinical diagnostic laboratory tests and radwh;ﬁ services, including
portable x-ray services) which the Secretary 11 designate (based
on their high volume of expenditures under this part), the reason-
able charge for such technical component (including the applicable
portion of a global service) may not exceed the national median of
such charges for all localities, as estimated by the Secretary using
the best available data.”

(b) ErFecTivE DaTE.—The amendment made by subsection (a) 42 USC 1395u
51%;}1 apply to tests and services furnished on or after January 1, note.

SEC. 4109. INTERPRETATION OF ELECTROCARDIOGRAMS,

(a) IN GENERAL.—Section 1848(b) of the Social Security Act (42
Us.C. 1395w-4(b)) is amended by adding at the end the following
new paragraph

“(3) TMENT OF INTERPRETATION OF ELECTROCARDIO-
GRAMS.—If payment is made under this part for a visit to a
physician or consultation with a physician and, as part of or in
conjunction with the visit or consultation there is an electro-
cardiogram performed or ordered to be performed, no payment
may be made under this part with respect to the interpretation
of the electrocardiogram and no physician may bill an individ-
ual enrolled under this part separately for such an interpreta-
tion. If a physician knowingly and willfully bills one or more
individuals in violation of the previous sentence, the Secreta
may apply sanctions against the physician or entlty in acco
ance with section 1842()(2).”.

(b) ErrecTivE DATE.—The amendment made by subsection (a) 421!80 1395w-4
shall apply to services furnished on or after January 1, 1992 note.
applying section 1848(d)(1XB) of the Social Security Act (m comy ut—
mg the initial budget-neutral conversion factor for 1991), the

etary shall comdpute such factor assuming that section 1848(b)(3) of

auch Act (as ad the amendment made by subsection (a)) had
applied to physmmns services furnished during 1991.

SEC. 4110. RECIPROCAL BILLING ARRANGEMENTS.

(a) IN GENErRAL.—The first sentence of section 1842(b)6) of the
Social Security Act (42 U.S.C. 1395u(b)(6)) is amended—

(1) by striking “and” before “(C)”, and

(2) by inserting before the penod at the end the following:

, and (D) payment may be made to a physician who arranges

for visit services (including emergency visits and related serv-

ices) to be provided to an individual by a second physician on an

occasional, reciprocal basis if (i) the first physician is unavail-
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able to provide the visit services, (ii) the individual has arranged
or seeks to receive the visit services from the first physician, (iii)
the claim form submitted to the carrier includes the second
p}:ﬁaician’s unique identifier (provided under the system estab-
lished under su ion (r)) and indicates that the claim is for
such a ‘covered visit service (and related services)’, and (iv) the
visit services are not provided by the second physician over a
continuous period of longer than 60 days”.

(b) ErrecTivE DATE.—The amendment made by subsection (a)
shall a]il:gly to services furnished on or after the first day of the first
n%rﬁliisz Acgummg more than 60 days after the date of the enactment
0 s

SEC. 4111. STUDY OF PREPAYMENT MEDICAL REVIEW SCREENS.

(a) IN GENERAL.—The Secretary of Health and Human Services
shall conduct a study of the effect of the release of medicare
?repayment medical review screen parameters on physician billings
or the services to which the parameters apply.

(b) LimrraTions.—The study shall be based upon the release of the
screen parameters at a minimum of six carriers.

(c) RErorT.—The Secretary shall report the results of the study to
the Committees on Ways and Means and Energy and Commerce of
the House of Representatives and the Committee on Finance of the
Senate not later than October 1, 1992.

SEC. 4112. PRACTICING PHYSICIANS ADVISORY COUNCIL.

Title XVIII of the Social Security Act is amended by inserting
after section 1867 the following new section:

“PRACTICING PHYSICIANS ADVISORY COUNCIL

“Sec. 1868. (a) The Secretary shall appoint, based upon nomina-
tions submitted by medical organizations representing physicians, a
Practicing Physicians Advisory Council (in this section referred to as
the ‘Council’) to be com of 15 physicians, each of whom has
submitted at least 250 claims for physicians’ services under this title
in the previous year. At least 11 of the members of the Council shall
be physicians described in section 1861(r)(1) and the members of the
Council shall include both participating and nonparticipating physi-
cians and physicians practicing in rural areas and underserved
urban areas.

“(b) The Council shall meet once during each calendar quarter to

discuss certain fumposed changes in regulations and carrier manual
instructions related to ;Jsl'izsician services identified by the Sec-
retary. To the extent feasible and consistent with statutory dead-
lines, such consultation shall occur before the publication of such
pro changes.
“(c) Members of the Council shall be entitled to receive reimburse-
ment of expenses and per diem in lieu of subsistence in the same
manner as other members of advisory councils appointed by the
Se(l:retary are provided such reimbursement and per diem under this
title.”.

SEC. 4113. STUDY OF AGGREGATION RULE FOR CLAIMS FOR SIMILAR
PHYSICIANS' SERVICES.

The Secre of Health and Human Services shall carry out a
study of the effects of permitting the aggregation of claims that
involve common issues of law and fact furnished in the same carrier
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area to two or more individuals by two or more physicians within
the same 12-month period for purposes of appeals provided for under -
section 1869(b)(2). Such study shall be conducted in at least four
carrier areas. The Secretary shall report on the results of such study
and any recommendations to the Committee on Finance of the
Senate and the Committees on Energy and Commerce and Ways and
Means of the House of Representatives by December 31, 1992.

SEC. 4114. UTILIZATION SCREENS FOR PHYSICIAN VISITS IN REHABILITA- 42 USC 1395u
TION HOSPITALS. note.

Not later than 180 days after the date of the enactment of this
Act, the Secretary of Health and Human Services shall issue guide-
lines to assure a uniform level of review of physician visits to
patients of a rehabilitation hospital or unit patients after the medi-
cal review screen parameter established under section 4085(h) of the
Omnibus Budget Reconciliation Act of 1987 has been exceeded.

SEC. 4115. STUDY OF REGIONAL VARIATIONS IN IMPACT OF MEDICARE 42 USC 1395w-4
PHYSICIAN PAYMENT REFORM. note.

(a) Stupy.—The Secretary of Health and Human Services shall
conduct a study of—

(1) factors that may explain geographic variations in Medi-
care reasonable chargesx%r physicians’ services that are not
attributable to variations in physician practice costs (including
the supply of physicians in an area and area variations in the
mix of services furnished);

(2) the extent to which the geographic practice cost indices
applied under the fee schedule established under section 1848 of
the Social Security Act accurately reflect variations in practice
costs and malpractice costs (and alternative®sources of informa-
tion upon which to base such indices);

(3) the impact of the transition to a national, resource-based
fee schedule for physicians’ services under Medicare on access
to physicians’ services in areas that experience a disproportion-
ately large reduction in payments for physicians’ services under
the fee schedule by reason of such variations; and

(4) appropriate ad.]uatments or modifications in the transition
to, or manner of determining payments under, the fee schedule
established under section 1 4p 8 of the Social Security Act, to
compensate for such variations and ensure continued access to
physicians’ services for Medicare beneficiaries in such areas.

(b) REporRT.—By not later than July 1, 1992, the Secretary shall
:pbn:(lii; to Congress a report on the study conducted under subsec-
ion (a).

SEC. 4116. LIMITATION ON BENEFICIARY LIABILITY.

Section 1848(g)(2)XA) (42 U.S.C. 1395w-4(g)(2)(A)) is amended by
adding at the end thereof the following:
“In the case of evaluation and management services (as specified in
section 1842(b)(16)(B)(ii)), the preceding sentence shall be applied by
substituting ‘40 percent’ for ‘25 percent’.”.

SEC. 4117. STATEWIDE FEE SCHEDULE AREAS FOR PHYSICIANS' SERV- 4‘2,&!180 1395w-4
ICES. N0k,

(a) IN GENERAL.—Notwithstanding section 1848(jX2) of the Social
Security Act (42 U.S.C. 1895w-4(j)(2)), in the case of the States of
Nebraska and Oklahoma, if the respective State meets the require-
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ments specified in subsection (b) on or before April 1, 1991, the
Secretary of Health and Human Services (Secretary) shall treat the
State as a single fee schedule area for purposes of determining—
(1) the adjusted historical payment basis (as defined in section
1848(a)(2)D) of such Act (42 U.S.C. 1395w-4(a)2)D))), and
(2) the fee schedule amount (as referred to in section 1848(a)
(42 U.S.C. 1395w-4(a)) of such Act),
for physicians’ services (as defined in section 1848(j)3) of such Act
(42 U.S.C. 1395w-4(j)3)) furnished on or after January 1, 1992.

(b) ReQuIREMENTS.—The requirements specified in this subsection
are that (on or before April 1, 1991) there are written expressions of
support for treatment of the State as a single fee schedule area (on a
budget-neutral basis) from—

(1) each member of the congressional delegation from the
State, and :

(2) organizations representing urban and rural physicians in
the State.

(c) Bubger NEuTrALITY.—Notwithstanding section 1842(b)3) of
such Act (42 U.S.C. 1395u(b)3)), the Secretary shall provide for
treatment of a State as a single fee schedule area (as described in
subsection (a)) in a manner that ensures that total payments for
physicians’ services (as so defined) furnished by physicians in the
State during 1992 are not greater or less than total payments for
such services would have been but for such treatment.

(d) ConsTrUCTION.—Nothing in this section shall be construed as
limiting the availability (to the Secretary, the appropriate agency or
organization with a contract under section 1842, or physicians in a
State) of otherwise applicable administrative procedures for modify-
ing the fee schedule area or areas in the State after implementation
of subsection (a) with respect to the State.

SEC. 4118, TECHNICAL CORRECTIONS.

(a) OVERVALUED PROCEDURES.—
(1) Section 1842(b)14) of the Social Security Act (42 U.S.C.
1395u(b)(14)) is amended—

(A) in subparagraph (B)iii)I), by striking “practice ex-
pense ratio for the service (specified in table #1 in the
Joint Explanatory Statement referred to in subparagraph
(C)Xi))” and inserting “‘practice expense component (per-
cent), divided by 100, specified in appendix A (pages 187
through 194) of the Report of the Medicare and Medicaid
Health Budget Reconciliation Amendments of 1989, pre-
pared by the Subcommittee on Health and the Environ-
ment of the Committee on Energy and Commerce, House of
Representatives, (Committee Print 101-M, 101st Congress,
1st Session) for the service”’;

(B) in subparagraph (B)iii)Il), by striking “‘practice ex-
pense ratio” and inserting ‘‘practice expense component
(percent), divided by 100";

(C) in subparagraph (CXi), by striking “physicians’ serv-
ices specified in Table #2 in the Joint Explanatory State-
ment of the Committee of Conference submitted with the
Conference Report to accompany H.R. 3299 (the ‘Omnibus
Budget Reconciliation Act of 1989"), 101st Congress,” and
inserting “‘procedures specified (by code and description) in
the Overvalued Procedures List for Finance Committee,
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Revised September 20, 1989, prepared by the Physician
Payment Review Commission’’;

(g)n in subparagraph (C)iii), by striking “The ‘percent
change’ specified in this clause, for a physicians’ service
specified in clause (i), is the percent change specified for the
service in table #2 in the Joint Explanatory Statement”
and inserting “The ‘percentage change’ specified in this
clause, for a physicians’ service specified in clause (i), is the
percent difference (but expressed as a positive number)
specified for the service in the list”; and

(E) in subparagraph (C)iv), by striking “such value speci-
fied for the locality in table #3 in the Joint Explanatory
Statement referred to in clause (i) and inserting “the
Geographic Overhead Costs Index specified for the locality
in table 1 of the September 1989 Supplement to the Geo-
graphic Medicare Economic Index: Alternative Approaches
(prepared by the Urban Institute and the Center for Health

onomics arch)”.

(2) Section 1842(b)4XE)iv)NI) of such Act (42 U.S.C.
1395u(b)4)EXiv)(1)) is amended by striking “Table #2” and all
that follows through “101st Congreas" and inserting “the list
referred to in paragraph (14)XC)i)".

(3) The amendments made by paragraphs (1) and (2) apply to 42 USC 1395u
services furnished after March 1990. note.

(b) MVPS As MuLTIpLICATIVE, NoT ApDITIVE.—Section 1848(f)(2)(A)
(42 U.S.C. 1395w-4(f)(2X(A)) is amended—

(1) in the matter preceding clause (i) by striking “sum” and
inserting “product’’;

(2) in clauses (i) through (iy), by inserting “1 plus” before “the:
Secretary’s” each place it appears, &

(3) in clause (i), by inserting “(divided by 100)” after “percent-
age increase”, 7

(4) in clauses (ii) and (iv), by inserting “(divided by 100)” after
“decrease’”, ®

(5) in clause (iii), by inserting “(divided by 100)” after
“percentage growth”,? and

(6) in the matter following clause (iv), by striking “reduced”
and inserting “minus 1, multiplied by 100, and reduced”.

(c) PerIODIC REVIEW OF GEOGRAPHIC USTMENT FAcToRrs.—Sec-
tion 1848(e)(1) of such Act is amended— ;

(1) in subparagraph (A), by striking “subparagraph (B)” and
inserting “subparagraphs (B) and (C)”, and

(2) by adding at the end the following new subparagraph:

‘(C) PERIODIC REVIEW AND ADJUSTMENTS IN GEOGRAPHIC
ADJUSTMENT FACTORS.—The Secretary, not less often than
evgry 3 yearl_sl;,( R})lall ;i‘{liew the in};liicqsdeetabalished ulllq;:crl-
subparagra and the aphic index values appli
under ggrm I;uhﬁ:etcﬂ:ion for fueoge I;Chedl.lle areas. Basltjalc)] on
such review, the Secretary may revise such index and
adjust such index values, except that, if more than 1 year
has elasped since the last tprevin:uwa justment, the adjust-
ment to be applied in the first year of the next adjustment
Shaclll be 'z of the adjustment that otherwise would be
made.”.

(d) ELIMINATION OF RESTRICTION ON INCORPORATION OF TIME IN
VisiT Copes.—Section 1848(c)4) (42 U.S.C. 1395w-4(c)4)) is amended
by striking “only for services furnished on or after January 1, 1993".

® So in original. Probably should be “;".
7 8o in original. Probably should be 3.
# 8o in original. Probably should be ",
® 80 in original. Probably should be “".
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(e) TREATMENT OF PRICE INCREASE IN DETERMINING PERFORMANCE
StanDARD RATES oF INCREASE.—Section 1848(f)(2XA)iv) (42 U.S.C.
1395w-4(f)((2)A)iv)) is amended by inserting “including changes in
law and regulations affecting the percentage increase described in
clause (i) after “law or regulations”.

(f) MisceLLANEOUS FEE SCHEDULE CORRECTIONS.—

(1) CHANGES IN SECTION 1848.—Section 1848 of the Social

Security Act (42 U.S.C. 1395w-4) is amended—

(A) in subsection (c)(1)(B), by striking the last sentence;

(B) in subsections (c)}3XC)ii)II) and (cX3XCXiiiXII), by
striking “by” the first place it appears in each respective
subsection, 1©

(C) in subsection (c), by redesignating the second para-
graph (3), and paragraphs (4) and (5), as paragraphs (4)
through (6), respectively;

(D) in subsection (c)(4), as redesignated by subparagraph
(C),is amended by striking ‘“‘subsection” and inserting “sec-
tion";

(E) in subsection (d)X1)(A), by striking “subparagraph (C)”
and inserting “paragraph (3)";

(F) in subsection (d)(1)—

(i) in subparagraph (A)—
() by inserting “(or factors)” after “conversion
factor” each place it appears,
(IT) by inserting “or updates” after “update”, and
(IT) by striking “subparagraph (C)”’ and insert-
ing “paragraph (3)”’; and
(ii) in subparagraph (C)—
(I in clause (i), by striking “(or factors)”, and
(II) in clause (ii), by inserting “the conversion
factor (or factors) which will apply to physicians’
services for the following year and” before “the
update (or updates)”’, and by striking “the follow-
ing”’ and inserting “such”;

(G) in subsection (d)(2)(A), in the matter preceding clause
(1), by striking ‘“services” the first place it appears and
inserting “services (as defined in subsection (f)(6)(A))”;

(H) in subsection (d)2)A)ii)—

(i) by striking “(as defined in subsection (f)(5)(A))”
and inserting “and for the services involved”, and

(ii) by striking “all such physicians’”’ and insert-
ing “such”; and

(I) in the last sentence of subsection (d)2)XA), by striking
“proportion of HMO enrollees” and inserting “proportion of
individuals who are enrolled under this part who are HMO
enrollees”;

(J) in subsection (d}2XE)Xi), by inserting “the” after “‘as
set forth in”’;

(K) in subsection (d)X2)E)(iiXI), by inserting “payments
for” after “under this part for”;

(L) in subsection (dX3)B)—

(1) in clause (i)—
(D by striking “update for” and inserting
ugdate for a category of physicians’ services for”;
an L}

10 So in original. Probably should be “;".
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(II) by striking “physicians’ services (as defined
in subsection (f)(6)A))” and inserting “services in
such category”’;
(ii) in clause (ii)—
((11) by inserting “more than” after “decrease of”;
an
(II) in subclause (I), by striking “more than”;
(M) in paragraphs (1)(DJ(1J and (2)(A)(1) of subsection (f), by
striking "calendar years” and inserting “portions of cal-
endar years”;
(N) in subsection (f)(2)A)—
(i) by striking ‘“‘each performance standard rate of
increase” and inserting ‘“the performance standard
rate of increase, for all physicians’ services and for
each cate%‘ury of physicians’ services,”,
(ii) in clause (i), by striking “physicians’ services (as
defined in subsection (f)(5)XA)!'” and inserting “all
physicians’ services or for the category of physicians’
services, respectively,”,
(iii) in clause (iii), by stnking “physicians’ services”
and inserting “all physicians’ services or of the cat-
egory of physicians’ services, pectwely, , an
(iv) in clause (iv), by striking “physicians’ semces (as
defined in subsection (f)(5)A))” and inserting “all physi-
cians' semees or of the category of physicians’ services,
respectively,
(Q) in subaectlon (D(4)A), b’y striking “paragraph (B)” and
inserting “subparagraph (B)”;
(P) in subsection (f)(4)(B), by striking “Congress specifi-
cally approves the plan” and inserting “specifically ap-
proved by law”’;
(Q) in subparagraphs (A) and (B) of subsection (gX2), by
inserting “other than radiologist services subject to section
1834(b),” after “during 1991,” and after “during 1992,”,
respectwel
(R) in subsectmn (iX1XA), by striking “historical payment
basis (as defined in subsection (a}2)C)i))” and inserting
“adjusted historical payment basis (as defined in subsection
(aX2XDXi))"”’; and
(8) in subsection (j)(1), by striking “, and such other” and
all that follows through the period and inserting “(as de-
fined by the Secretary) and all other physicians’ services.”.
(2) MISCELLANEOUS.—
(A) Effective as if included in the Omnibus Budget Rec-
onciliation Act of 1989, section 6102(e)(4) of such Act is 42 USC 1395u.
amended y inserting “determined” after “prevailing
charge rate”’.
(B) Effective January 1, 1991, section 1842(bX3XG) of the
Social Security Act, as amended by section 6102(e)2) of 42 USC 1395u.
Omnibus Budget Reconciliation Act of 1989, is a.mended by
eig‘ﬂgu(';xgm"“subsectmn (AXC)’ and inserting ‘“section
(C) Section 1842(b)12)(A)iXII) of the Social Security Act,
as amended by section 6102(e)(4) of the Omnibus Budget
Reconclhatlon Act of 1989, is amended by striking “, as the
case may be”.
1189 in original. Probably should be “(A))".
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42 USC 13951.

42 USC 1395w-4
note.

42 USC 13951

note.

42 USC 1895u
note.

42 USC 1395m
note.

42 USC 1395u
note.

42 USC 1395w-1
note.

42 USC 1395u

note.
42 USC 1395m

note

42 USC 1395ww
note.

(D) Section 1833(a)(1XH) of the Social Security Act, as
amended by section 6102(e)(5) of the Omnibus Budget Rec-
onciliﬁ::"}on Act of 1989, is amended by striking “, as the case
may be”.

(E) Section 6102(e)11) of the Omnibus Budget Reconcili-
ation Act of 1989 is amended by msertmg “of Health and
Human Services” after “Secretary”.

(F) Effective as if included in the enactment of the Omni-
bus Budget Reconciliation Act of 1989, section 922(d)(1) of
the Public Health Service Act (42 U.S.C. 299¢-1(d)X1)) is
amended—

(i) by inserting “(other than of dissemination activi-
ties)” after “evaluations”, and
(ii) by inserting “‘research, demonstration projects, or
evaluations of”’ after “applications with respect to”.
(g) REpEAL OF REPORTS NO LONGER REQUIRED.—
(1) Subsection (b) of section 4043 of the Omnibus Budget
Reconciliation Act of 1987 is repealed.
(2) Subsection (c) of section 4048 of such Act is repealed.
(3) Section 4049(b)(1) of such Act is amended by striking “, and
shall report” and all that follows up to the period at the end.
(4) Section 4056(a)1) of such Act, as redesignated by section
411(£)(14) of the Medicare Catastrophic Coverage Act of 1988, is
amended by striking the last sentence.
(5) Section 4056(b)(2) of such Act is amended by striking the
second sentence.
(h) ApsusTMENT oF EFFECTIVE DATES.—Effective as if included in
the enactment of the Omnibus Budget Reconciliation Act of 1987—
(1) section 4048(b) of such Act is amended by striking “Janu-
ary 1, 1989” and inserting ‘“‘March 1, 1989”, and
(2) section 4049(b)2) of such Act is amended by striking
“January 1, 1989” and inserting “April 1, 1989
(i) TRANSFER oF ProvisioN INTO TrrLe XVIIL.—
(1) Section 1842 of the Social Security Act (42 U.S.C. 1395u) is
amended by adding at the end the following new subsection:
“(r) The Secretary shall establish a system which provides for a
unique identifier for each physician who furnishes services for
which payment may be made under this title.”.
(2) Section 9202 of the Consolidated Omnibus Budget Rec-
onciliation Act of 1985 is amended by striking subsection (g).
(G) PPRC.—(1) Section 1845 of such Act (42 U.S.C. 1395w-1) is
amended—
(A) in subaectmn (a)3), by striking “include physicians” and
inserting “include (but need not be limited to) physicians”;
(B) by striking subsection (b)3);
(C) in subsection (b)(2)—

(i) by striking “and” at the end of subparagraph (H),

(i) by striking the period at the end of subparagraph (I)
and inserti a semicolon,

(iii) by striking subparagraphs (A), (B), (C), and (F),

(iv) by redesignating sa%;aragraphs (D), (E), (G, (H), and
(I) as subparagraphs (A), (B), (C), (D), and (E), an

(v) by adding at the end the followmg new subparagraphs

“(F) mali'e recommendations regarding major issues in the
implementation of the resource-based relative value scale estab-
lished under section 1848(c);
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“(G) make recommendations regarding further development
of the volume performance standards established under section
1848(f), including the development of State-based programs;
“(H) consider policies to provide payment incentives to in-
}Jatlent access to primary care and other physician serv-
1ces in large urban and rural areas, including policies regarding
pa‘ymenta to physicians pursuant to title XIX;
‘() review and consider the number and practlce specialties
of physicians in training and payments under this title for
graduate medical education costs;
“(J) make recommendations regarding issues relating to utili-
zation review and quality of care, including the effectiveness of
peer review procedures and other quality assurance programs
applicable to physicians and providers under this title and
phgmlcmn certification and licensing standards and procedures;
(K) make recommendations regarding options to help con-
strain the costs of health insurance to employers, including
incentives under this title;
‘(L) comment on the recommendations affecting physician
gayment under the medicare program that are included in the
udget submitted by the President pursuant to section 1105 of
1;1tle 31, United States Code; and
“(M) make recommendatlons regarding medical malpractice
liability reform and p ician certification and licensing stand-
ards and procedures.”’;
(D) by striking subsectmn (e) and redesignating subsection (f) 42 USC 1395w-1.
as subsection (e). .
(2) In section 1842(b)(2XA) is amended by striking “section 42 USC 1395u.
1845(f)2)” and inserting “section 1845(eX2)”.
(k) ProHIBITION OF CERTAIN ADJUSTMENTS.—Section 1848(i) is 42 USC 1395w—4.
amended by adding at the end the following new paragraph.
“(3) No comparaBILITY ADJUSTMENT.—For physicians’ services
for which payment under this part is determined under this
section—
“(A) a carrier may not make any adjustment in the
payment amount under section 1842(b)3)B) on the basis
that the payment amount is higher than the charge ap-
plicable, for a 12 comparable services and under comparable
circumstances, to the policyholders and subscribers of the

T,
"(ﬁ) no payment adjustment may be made under section
1842(b)(8), and
“(C) section 1842(b)9) shall not apply .”.

Subpart B—Provisions Relating to Other Items and
Services

SEC. 4151. PAYMENTS FOR OUTPATIENT HOSPITAL SERVICES.

(a) REnpucTiOoN IN PAYMENTS FOR CAPITAL-RELATED COSTS.—

(1) IN GENERAL—Section 1861(v)}1)S)ii)I) 42 U.S.C.
1395x(v)(1)(S)iix1)) is amended by inserting before the period at
the end the following: “, by 15 percent for payments attrib-
utable to portions of cost reporting periods occ uring
fiscal year 1991, and by 10 percent for payments attributable to
portions of cost reporting periods occurring during fiscal year
1992, 1993, 1994, or 1995”.

12 85 in original. “a" probably should be omitted.
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42 USC 1320b-5
note.

(2) EXEMPTION FOR RURAL PRIMARY CARE HOSPITALS.—Section
1861(v)(1)(S)iixID (42 U.S.C. 1395x(v)(1)S)ii)Il)) is amended by
striking “1886(d)(5)(D)(iii)).” and inserting ‘“1886(d)5)(D)iii) or a
rural primary care hospital (as defined in section 1861(mm)(1)).”

(b) RepuctioN IN ReasoNaBLE Costs oF HospitaL OUTPATIENT
SERVICES.—

(1) IN GeENERAL.—Section 1861(v)(1)XS)ii) (42 U.S.C.
1395x(v)(1)(S)ii)) is amended—

(A) i?}sut';clause (lIcIm); o D p

i) by striki “Subclause ” and inserting
“Subclauses (I) and (II)”", and

(ii) by striking “capital-related costs of any hospital”
and inserting “costs of hospital outpatient services pro-
vided by any hospital”’;

(B) in subclause (I1I)—

(i) by striking ‘“subclause (I)’ and inserting
“subclauses (I) and (II)”, and

(ii) by striking “capital-related” and inserting “the”;

(C) by redesignating subclauses (II) and (III) as subclauses
(ITI) and (IV); and

(D) by inserting after subclause (I) the following new
subclause:

“(II) The Secretary shall reduce the reasonable cost of outpatient
hospital services (other than the capital-related costs of such serv-
ices) otherwise determined pursuant to section 1833(a)2)XB)i)XI) by
5.8 percent for payments attributable to portions of cost reporting
[113515095 occurring during fiscal years 1991, 1992, 1993, 1994, or

(2) PROSPECTIVE PAYMENT SYSTEM FOR HOSPITAL OUTPATIENT
SERVICES.—

(A) DEVELOPMENT OF PROPOSAL.—The Secretary of Health
and Human Services shall develop a proposal to replace the
current system under which payment is made for hospital
outpatient services under title XVIII of the Social Security
Act with a system under which such payments would be
made on the basis of prospectively determined rates. In
developing any proposal under this paragraph, the Sec-
retary shall consider—

(i) the need to provide for appropriate limits on
increases in expenditures under the medicare program;

(ii) the need to adjust prospectively determined rates
to account for changes in a hospital’s outpatient case
mix, severity of illness of patients, volume of cases, and
the development of new technologies and standards of
medical practice;

(iii) providing hospitals with incentives to control the
costs of providing outpatient services;

(iv) the feasibility and appropriateness of including
payment for outpatient services not currently paid on a
cost-related basis under the medicare program (includ-
ing clinical diagnostic laboratory tests and dialysis
services) in the system;

(v) the need to increase payments under the system
to hospitals that treat a disproportionate share of low-
income patients, teaching hospitals, and hospitals
located in geographic areas with high wages and wage-
related costs;
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(vi) the feasibility and appropriateness of bundling
services into larger units, such as episodes or visits, in
establishing the basic unit for making payments under
the system; and ’

(vil) the feasibility and appropriateness of varying
payments under the system on the basis of whether
services are provided in a free-standing or hospital-
based facility.

(B) REPORTS.—(i) By not later than January 1, 1991, the
Administrator of the Health Care Financing Administra-
tion shall submit research findings relating to prospective
payments for hospital outpatient services to the Committee
on Finance of the Senate and the Committees on Ways and
Means and Energy and Commerce of the House of
Representatives.

(ii) By not later than September 1, 1991, the Secretmz
shall submit the proposal developed under subparagrap
(A) to such Committees.

(iii) By not later than March 1, 1992, the Prospective
Payment Assessment Commission shall submit an analysis
of and comments on the proposal developed under subpara-
graph (A) to such Committees.

(c) PAYMENTS FOR AMBULATORY SURGICAL PROCEDURES AND RapI-
OLOGY SERVICES.—
(1) MODIFICATION OF COST AND ASC PROPORTIONS OF ASC BLEND
AMOUNTS.—

(A) IN cENeEraL.—Section 18333)3)BXii) (42 U.S.C.
13951(1)(3)(B)(ii)) is amended—

(i) in subclause (I), by striking “and 50 percent for
other cost reporting periods.” and inserting “50 percent
for reporting periods beginning on or after October 1,
1988, and on or before December 31, 1990, and 42
percent for portions of cost reporting periods beginning
on or after January 1, 1991.”; and

(i) in subclause (II), by striking “and 50 percent for
other cost reporting periods.” and inserting “50 percent
for reporting periods beginning on or after October 1,
1988, and on or before December 31, 1990, and 58
percent for ions of cost reporting periods beginning
on or after January 1, 1991.”.

(B) EXTENSION OF ASC BLEND AMOUNTS FOR EYE AND EYE
AND EAR SPECIALTY HOSPITALS.—The last sentence of section
1833G)(3B)B)i1) (42 U.S.C. 13951(G)3)(B)ii)) is amended by
striking “in fiscal year 1989 or fiscal year 1990” and insert-
i11§%5""0n or after October 1, 1988, and before January 1,

(2) MODIFICATION OF COST AND CHARGE PROPORTIONS FOR RADI-
OLOGY SERVICES.—Section 1833(m)(1)B)iI) (42 U.S.C.
13951(n)(1)(B)(ii)D)) is amended by striking the period at the end
and inserting “, and such term means 42 percent in the case of
outpatient radiology services for portions of cost reporting peri-

beginning on or after January 1, 1991.”.

(3) 2-YEAR FREEZE IN ALLOWANCE FOR INTRAOCULAR LENSES.— 42 USC 1395]
Notwithstanding section 1833(i)2)(AXiii) of the Social Security note.
Act, the amount of payment determined under such section for
the insertion of an intraocular lens during or su uent to
cataract surgery furnished to an individ in an ambulatory

39-1940-91-16:QL 3 Part 2
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42 USC 1395m
note.

surgical center on or after the date of the enactment of this Act
and on or before December 31, 1992, shall be equal to $200.

SEC. 4152. DURABLE MEDICAL EQUIPMENT.
(a) PAYMENTS FOR SEAT-LiFT AND TENS.—

(1) 15 PERCENT REDUCTION IN PAYMENTS FOR TRANSCUTANEOUS
ELECTRICAL NERVE STIMULATORS.—Section 1834(a)1)XD) of the
Social Security Act (42 U.S.C. 1395m(aX1)(D)) is amended by
inserting before the period at the end the following: “, and, in
the case of a transcutaneous electrical nerve stimulator fur-
nished on or after January 1, 1991, the Secretary shall further
z-ea:luc:et such payment amount (as previously reduced) by 15
percen

(2) SEAT-LIFTS.—Section 1861(n) of the Social Security Act (42
U.S.C. 1395x(n)) is amended by adding at the end the following:
“With respect to a seat-lift chair, such term mcludes only the
seat-lift mechanism and does not include the chair.”

(3) ErrecTiVE DATE.—The amendment made by subsection (a)
shall apply to items furnished on or after Janu 1, 1991.

(b) DEVELOPMENT AND APPLICATION OF NATIONAL ON

(1) INEXPENSIVE AND ROUTINELY PURCHASED DURABLE MEDICAL
EQUIPMENT AND ITEMS REQUIRING FREQUENT AND SUBSTANTIAL
SERVICING.—Paragraphs (2) and (3) of section 1834(a) of such Act
42US8C. 1395m(a)) are each amended—

(A) in subparagraph (B)i), by striking “or” at the end;
(B) by stn]Emg clause (ii) of subparagraph (B) and insert-
ing the following.

“(i) in 1991 is the sum of (I) 67 percent of the local
payment amount for the item or device computed
under subparagraph (C)iXI) for 1991, and (II) 33 per-
cent of the national limited payment amount for the
it;gm or device computed under subparagraph (C)(ii) for

“(iii) in 1992 is the sum of (I) 33 percent of the local
payment amount for the item or device computed
under subparagraph (C)iXII) for 1992, and (II) 67 per-
cent of the national limited payment amount for the
item or device computed under subparagraph (C)ii) for
1992; and

“(iv) in 1998 and each subsequent year is the national
limited payment amount for the item or device com-

puted under subparagraph (C)ii) for that year.”; and

(C) by adding at the end the following new subparagraph

“(C) COMPUTATION OF LOCAL PAYMENT AMOUNT AND NA-

TIONAL LIMITED PAYMENT AMOUNT.—For purposes of
subparagraph (B)—

“@) the local payment amount for an item or device
for a year is equal to—

“I) for 1991, the amount specified in subpara-
graph (B)i) for 1990 increased by the covered item
te for 1991, and
“(II) for 1992, the amount determined under this
clause for the preceding year increased by the
covered item update for 1992; and

“(ii) the natio limited payment amount for an

item or device for a year is equal to—
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“(I) for 1991, the local payment amount deter-
mined under clause (i) for such item or device for
that year, except that the national limited pay-
ment amount may not exceed 100 percent of the
weighted average of all local payment amounts
determined unﬂnier such clause for such item for
that year and may not be less than 85 percent of
the weighted average of all local payment amounts
determined under such clause for such item, and

“(II) for each subsequent year, the amount deter-
mined under this clause for the preceding year
increased by the covered item update for such
subsequent year.”.

(2) MISCELLANEOUS ITEMS AND OTHER COVERED ITEMS.—Section
1834(a)8) (42 U.S.C. 1395m(a)®)) is amended—
(A) in subparagraph (A)(ii)—

(i) by striking “or” at the end of subclause (I);

(ii) in subclause (II)—

(I) by striking “1991 or”, and

(II) by striking “the percentage increase” and all
that follows through the period and inserting “the
covered item update for the year.”;

(cilii) by redesignating subclause (II) as subclause (III);
an

(iv) by inserting after subclause (I) the following new
subclause:

‘“II) in 1991, equal to the local purchase price
computed under this clause for the previous year,
increased by the covered item update for 1991, and
decreased by the percentage by which the average
of the reasonable charges for claims paid for all
items described in paragraph (7) is lower than the
average of the purchase prices submitted for such
items during the final 9 months of 1988; or”;

(B) by amending subparagraph (B) to read as follows:

“(B) COMPUTATION OF NATIONAL LIMITED PURCHASE
PRICE.—With respect to the furnishing of a particular item
in a year, the Secretary shall compute a national limited
purchase price—

“(i) for 1991, equal to the local Furchase price com-
puted under subparagraph (A)ii) for the item for the
year, except that such national limited purchase price
may not exceed 100 percent of the weighted average of
all local purchase prices for the item computed under
such subparagraph for the year, and may not be less
than 85 percent of the weighted average of all local
purchase prices for the item computed under such
subparagraph for the year; and

“(ii) for each subsequent year, equal to the amount
determined under this subparagraph for the preceding
year increased by the covered item update for such
su uent year.”;

(C) in subparagraph (C)—

(i) by striking “regional Emrchase price” each place it
appears and inserting “national limited purchase
price”,

(i) by striking “and subject to subparagraph (D)”,
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(iii) in clause (ii)—
(I) by striking ““75” and inserting “67"; and
(I) by striking “25” and inserting “33”, and

(iv) in clause (iii)—

(I) in subclause (I), by striking 50" and inserting
“33” and by striking “(A)iiXID)” and inserting
“(A)Gi)IID”’; and

(II) in subclause (II), by striking “50” and insert-

(D) b, il:g'l:ii?”; all; h (D)

y striking subparagrap i

(3) OXYGEN AND OXYGEN EQUIPMENT.—Section 1834(a)9) of
such Act (42 U.S.C. 1395m(a)(9)) is amended—

(A) in subparagraph (A)ii)II), by striking “the percentage
increase” and all that follows through the period and
inserting “the covered item increase for the year.”;

(B) by amending subparagraph (B) to read as follows:

“(B) COMPUTATION OF NATIONAL LIMITED MONTHLY PAY-
MENT RATE.—With respect to the furnishing of an item in a
year, the Secretary shall compute a national limited
monthly payment rate equal to—

(i) for 1991, thﬁocal monthly payment rate com-
puted under subparag‘raph (A)ii)ID) for the item for the
year, except that such national limited monthly l]:ay-
ment rate may not exceed 100 percent of the weighted
average of all local monthly payment rates computed
for the item under such subparagraph for the year, and
may not be less than 85 percent oiP the weighted aver-
age of all local monthly payment rates computed for
the item under such subparagraph for the year; and

“(ii) for each subsequent year, equal to the amount
determined under this subparagraph for the preceding
year increased by the covered item update for such
sul uent year.

(C) in subparagraph (C)—

(i) by striking “regional monthly pa ent rate” each
place it appears and inserting “pational limited
monthly I)ayment rate”,

(ii) in clause (ii)—

(I) by striking “75” and maert.mg “67"; and

(II) by striking “25” and inserting “33"”, and

(iii) in clause (iii)—

“3(%,), in s(ll.lbclause (I), by striking “50” and inserting
; an

(I) in subclause (II), by striking “50” and insert-
ing “67” and by striking “(B)i)” and inserting

Oy by wriking sobperageants O

y 8 subparagrap

(4) DEerFiNiTION.—Section 1834(a) (42 U.S.C. 1395m(a)) is
amended by adding at the end the following new paragraph:
“(14) CoveERED ITEM UPDATE.—In this subsection, the term
‘covered item update’ means, with respect to a year—
“{AJ for 1991 and 1992, !2 reduction of 1 percentage point;

“(B) for a subsequent year, the percentage increase in the
consumer price index for all an consumers (U.S. city
average) for the 12-month period ending with June of the
previous year.”.

18 85 in original. Probably should be “a reduction”.
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(5) CONFORMING AMENDMENT.—Section 1834(a)(12) (42 U.S.C.
1395m(a)(12)) is amended by striking ‘“defined for purposes of
paragraphs (8)(B) and (9)(B)”.

(c) TREATMENT OF “RENTAL CAP” ITEMS.—

(1) LIMITATION ON MONTHLY RECOGNIZED RENTAL AMOUNTS FOR
MISCELLANEOUS ITEMS.—Section 1834(a)7XAXi) (42 U.S.C.
1395m(a)T)AXi)) is amended—

(A) by striking “for each such month” and inserting “for
each of the first 3 months of such period”; and

(B) by striking the semicolon at the end and inserting the
following: “, and for each of the remaining months of such
period is 7.5 percent of such purchase price;”.

(2) OFFER OF OPTION TO PURCHASE FOR MISCELLANEOUS ITEMS;
ESTABLISHMENT OF REASONABLE LIFETIME.—Section 1834(a)(7) of
such Act (42 U.S.C. 1395m(a)T)A)) is amended—

(A) in subparagraph (A)i), by striking “15 months” and
inserting “15 months, or, in the case of an item for which a
purchase agreement has been entered into under clause
(iii), a period of continuous use of longer than 13 months”;

(B) in subparagraph (A)ii)—

(i) by striking “(ii) during the succeeding 6-month
period of medical need,” and inserting “(iv) in the case
of an item for which a purchase agreement has not
been entered into under clause (ii) or clause (iii), during
the first 6-month period of medical need that follows
the period of medical need during which payment is
made under clause (i),”, and

(ii) by striking “and” at the end;

(C) in subparagraph (A)(iii)—

(i) by striking “(iii)” and inserting “(v) in the case of
an item for which a purchase agreement has not been
entered into under clause (ii) or clause (iii),”, and

(i) by striking the period at the end and insert-
ing “; aﬂd";

(D) by inserting after clause (i) of subparagraph (A) the
following new clauses:

“(ii) in the case of a power-driven wheelchair, at the
time the supplier furnishes the item, the supplier shall
offer the individual patient the option to purchase the
item, and payment for such item shall be made on a
lump-sum basis if the patient exercises such option;

“(1ii) during the 10th continuous month during which
payment is made for the rental of an item under clause
(i), the supplier of such item shall offer the individual
patient the option to enter into a purchase agreement
under which, if the patient notifies the supplier not
later than 1 month a&r the supplier makes such offer
that the patient agrees to accept such offer and exer-
cise such option—

‘“I) the supplier shall transfer title to the item to
the individual patient on the first day that begins
after the 13th continuous month during which pay-
ment is made for the rental of the item under
clause (i),

‘(II) after the supplier transfers title to the item
under subclause (I), maintenance and servicing
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(pa)yments shall be made in accordance with clause
v

(E) by inserting after clause (v) of subparagraph (A) (as

arnended by subparagraph (C)) the following new clause:
“(vi) in the case of an item for which a purchase
ment has been entered into under clause (ii) or

e (iii), maintenance and servicing payments may

be made (for parts and labor not coverecf, by the suppli-
er's or manufacturer’s warranty, as determined by the
Secretary to be appropriate for the particular type of
durable medical equipment), and such payments shall
be in an amount established by the Secretary on the
basis of reasonable charges in the locality for mainte-
nance and servicing.”; and

(F) by adding at the end the following new subparagraph:

“(C) REPLACEMENT OF ITEMS.— °

“(i) ESTABLISHMENT OF REASONABLE USEFUL LIFE-
TIME.—In accordance with clause (iii), the Secretary
shall determine and establish a reasonable useful life-
time for items of durable medical equipment for which
payﬂllxet%'; may be made under this paragraph or para-
grap ;

“(ii) PAYMENT FOR REPLACEMENT ITEMS.—If the
reasonable lifetime of such an item, as so established,
has been reached during a continuous period of medical
need, or the carrier determines that the item is lost or
irreparably damaged, the patient may elect to have
payment for an item serving as a replacement for such
item made—

“(I) on a monthly basis for the rental of the
replacement item in accordance with subpara-
graph (A); or

“(II) in the case of an item for which a purchase
agreement has been entered into under subpara-
graph (A)ii) or (A)(ii), in a lump-sum amount for
the purchase of the item.

“(iii) LENGTH OF REASONABLE USEFUL LIFETIME.—The
reasonable useful lifetime of an item of durable medi-
cal equipment under this subparagraph shall be equal
to 5 years, except that, if the Secretary determines
that, on the basis of prior experience in making pay-
ments for such an item under this title, a reasonable
useful lifetime of 5 years is not appropriate with re-
spect to a particular item, the Secretary shall establish
an alternative reasonable lifetime for such item."”.

(3) APPLICATION OF REASONABLE USEFUL LIFETIME FOR ITEMS
REQUIRING FREQUENT AND SUBSTANTIAL SERVICING.—Section
1834(a)3) (42 U.S.C. 1395m(a)3)), as amended by subsection
(bX1), is further amended by adding at the end the following
new subparagraph:

“(D) REPLACEMENT oOF ITEMS.—If the reasonable useful
lifetime of such an item, as established under paragraph
(TXC), has been reached during a continuous period of
medical need, or the Secretary determines on the basis of
investigation by the carrier that the item is lost or irrep-
arably damaged, payment for an item serving as a replace-
ment for such item shall be made on a monthly basis for the
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rental of the replacement item in accordance with subpara-
graph (A).”.
(4) TREATMENT OF POWER-DRIVEN WHEELCHAIRS AS MISCELLANE-
OUS ITEMS OF DURABLE MEDICAL EQUIPMENT.—

(A) IN GENERAL—Section 1834(a)2XA) (42 U.S.C.

1395m(aX2)(A)) is amended—
(1) in clause (i), by inserting “or” at the end;
(i1) in clause (ii), by striking “or” at the end; and
(iii) by striking clause (iii).

(B) CRITERIA FOR TREATMENT OF WHEELCHAIR AS CUS-
TOMIZED ITEM.—(i) Section 1834(a)4) (42 U.S.C. 1395m(a)(4))
is amended by adding at the end the following: “In the case
of a wheelchair furnished on or after January 1, 1992, the
wheelchair shall be treated as a customized item for pur-
poses of this paragraph if the wheelchair has been meas-
ured, fitted, or adapted in consideration of the patient's
body size, disability, period of need, or intended use, and
has been assembled by a supplier or ordered from a manu-
facturer who makes available customized features, modi-
fications, or components for wheelchairs that are intended
for an individual patient’s use in accordance with instruc-
tions from the patient’s physician.”.

(i) The amendment made by clause (i) shall apply to 42 USC 1395m
items furnished on or after January 1, 1992, unless the Dote:
Secretary develops specific criteria before that date for the
treatment of wheelchairs as customized items for purposes
of section 1834(a)(4) of the Social Security Act (in which case
the amendment made by such clause shall not become
effective).

(d) FrReEEzZE IN REASONABLE CHARGES FOR PARENTERAL AND EN- 42 USC 1395u
TERAL NUTRIENTS, SuppPLIES, AND EquipMENT DuriNGg 1991.—In note.
determining the amount of payment under part B of title XVIII of
the Social Security Act for enteral and parenteral nutrients, sup-
plies, and equipment furnished during 1991, the ¢ res determined
to be reasonable with respect to such nutrients, supplies, and equip-
ment may not exceed the charges determined to be reasonable with
respect to such items for 1990.

(e) ReQUIRING PRrIOR APPROVAL FOR POTENTIALLY OVERUSED
ITEMs.—Section 1834(a) (42 U.S.C. 1395m(a)), as amended by subsec-
tion l(11'1). is amended by adding at the end the following new para-
graph:

“(15) CARRIER DETERMINATIONS OF POTENTIALLY OVERUSED
ITEMS IN ADVANCE.—

“(A) DEVELOPMENT OF LIST OF ITEMS BY SECRETARY.—The
Secretary shall develop and periodically update a list of
items for which payment may be made under this subsec-
tion that the Secretary determines, on the basis of prior
payment experience, are frequently subject to unnecessary
utilization, and shall include in such list seat-lift mecha-
nisms, transcutaneous electrical nerve stimulators, and
motorized scooters.

“(B) DETERMINATIONS OF COVERAGE IN ADVANCE.—A car-
rier shall determine in advance whether payment for an
item included on the list developed by the gecretary under
subparagraph (A) may not be made because of the applica-
tion of section 1862(a)(1).”.
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(f) ProHIBITION AGAINST DISTRIBUTION OF MEDICAL NECESSITY
ForMs BY SUPPLIERS.—

(1) IN GENERAL.—Section 1834(a) (42 U.S.C. 1395m(a)), as
amended by subsections (b) and (e), is further amended by
adding at the end the following new paragraph:

“(16) PROHIBITION AGAINST DISTRIBUTION BY SUPPLIERS OF
FORMS DOCUMENTING MEDICAL NECESSITY.—

“(A) IN GENERAL—A supplier of a covered item under
this subsection may not distribute to physicians or to
individuals entitled to benefits under this part for commer-
cial purposes any completed or partially completed forms or
other documents required by the Secretary to be submitted
to show that a covered item is reasonable and necessary for
the diagnosis or treatment of illness or injury or to improve
the functioning of a malformed body member.

“(B) PENALTY.— supplier of a covered item who
knowingly and willfully distributes a form or other docu-
ment in violation of subparagraph (A) is subject to a civil
money penalty in an amount not to exceed $1,000 for each
such form or document so distributed. The provisions of
section 1128A (other than subsections (a) and (b)) shall
apply to civil money penalties under this subparagraph in
the same manner as they apply to a penalty or proceeding
under section 1128A(a).”.

42 USC 1395m (2) EFFECTIVE DATE.—The amendment made by paragraph (1)
note. shall apply to forms and documents distributed on or after
January 1, 1991.
(g) RECERTIFICATION FOR CERTAIN PATIENTS RECEIVING HOME
OxyGEN THERAPY SERVICES.—

(1) IN GENERAL.—Section 1834(a)5) (42 U.S.C. 1395m(a)(5)) is
amended—

(A) in subparagraph (A), by striking “(B) and (C)” and
inserting “(B), (C), and (E)"’; and

(B) by adding at the end the following new subparagraph:

“(E) RECERTIFICATION FOR PATIENTS RECEIVING HOME
OXYGEN THERAPY.—In the case of a patient receiving home
oxygen therapy services who, at the time such services are
initiated, has an initial arterial blood gas value at or above
a partial pressure of 55 or an arterial oxygen saturation at
or above 89 percent (or such other values, pressures, or
criteria as the Secretary ma¥l specify) no payment may be
made under this part for such services after the expiration
of the 90-day period that begins on the date the patient first
receives such services unless the patient’s attending physi-
cian certifies that, on the basis of a follow-up test of the
patient’s arterial blood gas value or arterial oxygen satura-
tion conducted during the final 30 days of such 90-day
period, there is a medical need for the patient to continue to
receive such services.”.

42 USC 1895m (2) EFFecTIVE DATE.—The amendments made by paragraph (1)
note. shall apply to patients who first receive home oxygen therapy
services on or after January 1, 1991.
(h) TecunicaL CorrecTioNs.—Effective as if included in the enact-
ment of the Omnibus Budget Reconciliation Act of 1987, section
420390 1895f 4062(e) of such Act is amended—
n 3
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(1) by inserting “(other than oxygen and oxygen equipment)”’
after “‘covered items”, and
(2) by inserting before the period at the end the following:
“and to o;ggen and oxygen equipment furnished on or after
June 1, 1989”.
(i) ErFecTivE DATE.—Except as otherwise provided, the amend- 42 USC 1395m
ments made by this section shall apply to items furnished on or note.
after January 1, 1991.

SEC. 4153. PROVISIONS RELATING TO ORTHOTICS AND PROSTHETICS.

(a) PAYMENTS FOR PROSTHETIC DEVICES AND ORTHOTICS AND

Ccs.—

(1) MAINTAINING CURRENT PAYMENT METHODOLOGY.—Section
1834 (42 U.S.C. 1395m) is amended by adding at the end the
following new subsection:

“th) PAymENT FOR PRroSTHETIC DEVICES AND ORTHOTICS AND
PROSTHETICS.—

“(1) GENERAL RULE FOR PAYMENT.—

“(A) IN GENERAL—Payment under this subsection for
prosthetic devices and orthotics and prosthetics shall be
made in a lump-sum amount for the purchase of the item in
an amount equal to 80 percent of the payment basis de-
scribed in subparagraph {ge;.

“(B) PaAymENT BAsiIs.—Except as provided in subpara-
g'ral]:h (C), the payment basis described in this subparagraph
is the lesser of—

“(i) the actual charge for the item; or

“(ii) the amount recognized under paragraph (2) as
the purchase price for the item.

“(C) EXCEPTION FOR CERTAIN PUBLIC HOME HEALTH AGEN-
cies.—Subparagraph (B)Xi) shall not apply to an item fur-
nished by a public home health agency (or by another home
health agency which demonstrates to the satisfaction of the
Secretary that a significant portion of its patients are low
income) free of charge or at nominal charges to the public.

“(D) EXCLUSIVE PAYMENT RULE.—This subsection shall
constitute the exclusive provision of this title for payment
for prosthetic devices, orthotics, and prosthetics under this

or under part A to a home health agency.

“(2) PURCHASE PRICE RECOGNIZED.—For purposes of paragraph
(1), the amount that is recognized under this paragraph as the
purchase price for prosthetic devices, orthotics, and prosthetics
is the amount described in subparagraph (C) of this paragraph,
determined as follows:

“(A) COMPUTATION OF LOCAL PURCHASE PRICE.—Each car-
rier under section 1842 shall compute a base local purchase
price for the item as follows: )

“(i) The carrier shall compute a base local purchase
price for each item e?ual to the aver reasonable
charge in the locality for the purchase of the item for
the 12-month period ending with June 1987.

“(ii) The carrier shall compute a local purchase price,
with res&vect to the furnishing of each particular item—

“D in 1989 and 1990, equal to the base local
Eurchase price computed under clause (i) increased
y the percentage increase in the consumer price
index for all urban consumers (United States city
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average) for the 6-month period ending with
December 1987, or

“ID in 1991, 1992 or 1993, equal to the local
purchase price computed under this clause for the
previous year increased by the applicable percent-
age increase for the year.

“(B) COMPUTATION OF REGIONAL PURCHASE PRICE.—With
respect to the furnishing of a particular item in each region
(as defined by the Secretary), the Secretary shall compute a
regional purchase price—

“() for 1992, eﬁ}lal to the average (weighted by rel-
ative volume of all claims among carriers) of the local
purchase prices for the carriers in the region computed
under subparagraph (A)1i)II) for the year, and

“(ii) for each subsequent year, equal to the regional
purchase price computed under this subparagraph for
the previous year increased by the applicable percent-
age increase for the year.

“(C) PURCHASE PRICE RECOGNIZED.—For purposes of para-
graph (1) and subject to subparagraph (D), the amount that
is recognized under this paragraph as the purchase price
for each item furnished—

“(i) in 1989, 1990, or 1991, is 100 percent of the local
purchase price computed under subparagraph (A)ii);

“(ii) in 1992, is the sum of (I) 75 percent of the local
Furchase price computed under subparagraph (A)(iiXII)

or 1992, and (ID) 2g percent of the regional purchase
price computed under sub aph (B) for 1992;

“(iii) in 1993, is the sum of (I) 5% percent of the local
purchase price computed under subparagraph (A)(ii)(II)
for 1993, and (II) 50 percent of the ional purchase
price computed under aubparagraphrgg; for 1993; and

“(iv) in 1994 or a subsequent year, is the regional
purchase price computed under subparagraph (B) for
that year.

“(D) RANGE ON AMOUNT RECOGNIZED.—The amount that is
recognized under subparagraph (C) as the purchase price
for an item furnished—

“(i) in 1992, may not exceed 125 percent, and may not
bﬁalsgwer_than 85 pegnt, gf the r;.t:ferala::g,nae of thehp}lr-
c prices recogn under such subparagraph for
all the carrier service areas in the United States in that
year; and

“(ii) in a subsequent year, may not exceed 120 per-
cent, and may not be lower than 90 percent, of the
average of the purchase prices recognized under such
sub aph for all the carrier service areas in the
United States in that year.

“(3) APPLICABILITY OF CERTAIN PROVISIONS RELATING TO DURA-

BLE MEDICAL EQUIPMENT.—Paragraph (12) and subparagraphs
(A) and (B) of paragraph (10) and paragraph (11) of su ion (a)
shall apply to prosthetic devices, orthotics, and prosthetics in
the same manner as such provisions apply to covered items
under such subsection.

“(4) DEFINITIONS.—In this subsection—

“(A) the term ‘applicable percentage increase’ means—
“(i) for 1991, 0 percent, and
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“(ii) for a subsequent year, the percentage increase in
the consumer price index for all urban consumers
(United States city average) for the 12-month period
ending with June of the previous year;

“(B) the term ‘prosthetic devices’' has the meaning given
such term in section 1861(s)8), except that such term does
not include parenteral and enteral nutrition nutrients, sup-
plies, and equipment; and

“(C) the term ‘orthotics and prosthetics’ has the meaning
given such term in section 1861(s)9), but does not include
intraocular lenses or medical supplies (including catheters,
catheter supplies, ostomy bags, and supplies related to
ostomy care) furnished by a home health agency under
section 1861(m)(5).”.

(2) CONFORMING AMENDMENTS.—(A) Section 1832(a)2) (42
U.S.C. 1395k(a)(2)) is amended—

(i) in subparagraphs (A) and (B), by striking “subpara-
graph ()" each place it a&»g)ears and inserting ‘“‘subpara-
graph (G) or subparagra P

(i1) by striking “and” at the end of subparagraph (G);

(iii) by striking the period at the end of subparagraph (H)
and inserting “; and”’; and

(iv) by adding at the end the following new subparagraph:

“/I) prosthetic devices and orthotics and prosthetics (de-
scnbej, in section 1834(h)4)) furnished by a provider of

services or by others under arrangements with them made
by a provider of services.’
(B) Section 1833(a)(1) (42 U.S.C. 13951(&)(1) is amended—
(i) by striking “, and (L)’ and inserting “, (L)”; and
(ii) by stnkmg “subparagraph and (N)”’ and inserting the
following: “‘subparagraph, (l\f) with respect to prosthetic
devices and ortgotics and prosthetics (as defined in section
1834(h)4)), the amounts paid shall be the amounts de-
scribed in section 1834(h)1), and (N)”.
(C) Section 1833(a) (42 U.S.C. 1895](a)) is amended—
(i) in paragraph (2), in the matter before subparagraph

(A{) )bg striking "and (H);; ant(ii ol}lsertmg "ﬁl—g,) @7
ii) by stnkmg " at the en paragrap

(iii) by st g the penod at the end of paragraph (6) and
inserting ‘; ; and

(iv) b; addmg ‘at the end the following new l;))aragra ph:
“(7) in the case of prosthetic devices and orthotics and
prosthetics (as descri in section 1834(h)4)), the amounts
described in section 1834(h).”.
(D) Section 1834(a) (42 U.S.C. 1395m(a)), is amended—
(i) in the heading, by stnk.mg “, ProsTHETIC DEVICES,

OrTHOTICS, AND PROSTHETICS
“(133”111 paragraph (2XA), by stnkmg “(13XA)" and inserting

(iii) in paragraph (13), by striking “ means— " and all that
follows and msertm% the followmg‘ ‘means durable medi-
cal equipment (as defined in section 1861(n)), including such
uipment described in section 1861(mX5)).
(3) VE DATE.—The amendments made by paragraphs 42 USC 1395k
(1 19)9&11d (2) shall apply to items furnished on or after January 1, note.

(b) ProvISiONS RELATING TO EYEGLASSES.—
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42 USC 1395u
note.

42 USC 1395x
note.

42 USC 1395m

note.

42 USC 1395cc
note.

(1) PROHIBITION ON REGULATIONS.—(A) Notwithstanding any
other provision of law (except as provided in subparagraph (B))
the Secretary of Health and Human Services (referred to in this
subsection as the “Secretary”) may not issue any regulation
that changes the coverage of conventional eyewear furnished to
individuals (enrolled under part B of title XVIII of the Social
Security Act) following cataract surgery with insertion of an
intraocular lens.

(B) Paragraph (1) shall not apply to any regulation issued for
the sole purpose of implementing the amendments made by
paragraph (2).

(2) FYING COVERAGE OF POST-CATARACT EYEGLASSES.—(A)
Section 1861(s)8) (42 U.S.C. 1395x(s)(8)) is amended by inserting
after “such devices” the following “, and including one pair of
conventional eyeglasses or contact lenses.furnished subsequent
to each cataract surgery with insertion of an intraocular lens”.

(B) Section 1862(a)7) (42 U.S.C. 1395y(a)(7)) is amended by
inserting after “eyeglasses” the first place it ap the follow-
ing: “(other than eyewear described in section 1861(s)(8))".

(C) The amendments made by subparagraphs (A) and (B) shall
apply to items furnished on or after January 1, 1991.

(c) GAO Stupy oF MEDICARE PAYMENTS FOR PrOSTHETIC DEVICES,
ORTHOTICS, AND PROSTHETICS.—

(1) Stuny.—The Comptroller General shall conduct a study of
the feasibility and desirability of establishing a separate fee
schedule for use in determining the amount of payments for
covered items under section 1834(a) of the Social Security Act
with respect to suppliers of prosthetic devices, orthotics, and
prosthetics who provide professional services that would take
into_account the costs to such providers of providing such
services.

(2) ReporT.—Not later than 1 year after the date of the
enactment of this Act, the Comptroller General shall submit a
report on the study conducted under subparagraph (A) to the
Committees on Energy and Commerce and Ways and Means of
the House of Representatives and the Committee on Finance of
the Senate, and shall include in such report any recommenda-
tions regarding payments for prosthetic devices, orthotics, and
prosthetics under the medicare program that the Comptroller
General considers appropriate.

(d) CLArIFICATION OF COVERAGE OF OsToMY SUPPLIES.—

(1) IN GENERAL—Section 1866(aX1)(P) (42 U.S.C.
1395cc(a)(1)P)) is amended by striking “ostomy supplies” and
inserting “‘catheters, catheter supplies, ostomy bags, and sup-
plies related to ostomy care”.

(2) ErFecTIVE DATE.—The amendment made by paragraph (1)
shall take effect as if included in the enactment of the Omnibus
Budget Reconiliation'# Act of 1989,

SEC. 4154. CLINICAL DIAGNOSTIC LABORATORY TESTS.

(a) Limir oN ANNuAL FEeE ScHEDULE INCREAsSEs.—Section
1833(h)2XA)ii) (42 U.S.C. 13951(hX2) A)Xii)) is amended—

(1) by striking “any other provision of this subsection” and
inserting ‘“clause (1)"";

(2) by striking “and” at the end of subclause (I);

(3) by Btnkmg the period at the end of subclause (II) and
inserting “, and”’; and

14 8o in original. Probably should be “Reconciliation’.
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(4) by adding at the end the following new subclause:

“(III) the annual adjustment in the fee schedules determined
under clause (i) for each of the years 1991, 1992, and 1993 shall
be 2 percent.”.

(b) REDpUcTION IN NATIONAL CAP ON FEE SCHEDULES.—
(1) In GeNERAL.—Section 1833(h)(4)(B) (42 U.S.C. 13951(h)(4)(B))
is amended—
(A) in clause (ii), by striking “and” at the end;
(B) in clause (iii)—
(i) by inserting “and before January 1, 1991,” after
“1989,”, and
(i) by striking the period at the end and inserting
“, and”; and
(C) by adding at the end the following new clause:

“(iv) after December 31, 1990, is equal to 88 percent of the
median of all the fee schedules established for that test for that
laboratory setting under paragraph (1).”.

(2) EFFEcTIVE DATE.—The amendments made by paragraph (1) 42 USC 1395/
shall apply to tests furnished on or after January 1, 1991. note.

(c) CLARIFICATION OF MANDATORY ASSIGNMENT FOR CLINICAL Diac-
NOSTIC LABORATORY TESTS PERFORMED BY PHYSICIANS.—

(1) IN GENERAL.—(A) Section 1833(h}5XC) of such Act (42
U.S.C. 13951(h)(5)(C)) is amended by striking “test performed by
a laboratory other than a rural health clinic” and inserting
“test, including a test performed in a physician’s office but
excluding a test performed by a rural health clinic”.

(B) Section 1833(h)(5)(D) of such Act (42 U.S.C. 13951(1)(5)XD)) is
amended by striking “test performed by a laboratory, other
than a rural health clinic” and inserting “test, including a test

rformed in a physician’s office but excluding a test performed

y a rural health clinic,”.

(2) ErrecTive DATE.—The amendment made by paragraph 42 USC 13957
(1XA) shall take effect as if included in the enactment of the note.
Consolidated Omnibus Budget Reconciliation Act of 1985, and
the amendment made by paragraph (1)B) shall take effect as if
included in the enactment of the Omnibus Budget Reconcili-
ation Act of 1987.

(d) AGREEMENTS WITH STATES TO DETERMINE COMPLIANCE OF CLINT-
CAL LABORATORIES WITH PROGRAM REQUIREMENTS.—

(1) IN GENERAL.—Section 1864(a) (42 U.S.C. 1395aa(a)) is
amended in the first sentence by striking “1861(s),” and insert-
ing “1861(s) or (in the case of a ratory that does not partici-
pate or seek to participate in the medicare gemg'ram) the

uirements of section 353 of the Public Health Service Act,”.

(2) EFFecTIVE DATE.—The amendment made by paragraph (1) 42 USC 1395aa
shall take effect as if included in the enactment of the Clinical note.
Laboratory Improvement Amendments of 1988.

(e) TecaNICAL CORRECTIONS.—
(1) Section 1833(h)5)XA)ii) of such Act (42 U.S.C.
13951(h)X(5)(A)ii)) is amended—
(A) in subclause (II), bﬁ striking “a wholly-owned subsidi-

ary of”’ and inserting “wholly owned by”’;
(B) in subclause (I1), by striking “laboratory” and insert-
ing “laboratory (but not including a laboratory described in

subclause (I1)),”; and
(C) in subclause (III), by striking ‘“‘submits bills or re-
quests for payment in any year” and inserting “receives
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42 USC 1395w-2.

42 USC 13951
note.

42 USC 13951

note.
42 USC 13951
note.

requests for testing during the year in which the test is
performed”.

(2) The heading of section 1846 of such Act is amended by
striking “oF” and inserting ‘‘OR SUPPLIERS OF.

(3) Effective as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1986, section 9339(b) of the Omni-
bus Budget Reconciliation Act of 1986 is amended by striking
paragraph (3).

(4) Sectlon 6111(bX2) of the Omnibus Budget Reconciliation
Act of 1989 is amended by striking “January 1, 1990” and
inserting “May 1, 1990”.

(5) The amendments made by paragraphs (1XA)*% (1XB), (2),
and (4) shall take effect as if included in the enactment of the
Omnibus Budget Reconciliation Act of 1989, and the amend-
:Illét;lit made by paragraph (1XC) shall take effect January 1,

SEC. 4155. COVERAGE OF NURSE PRACTITIONERS IN RURAL AREAS.

(a) IN GENERAL.—Section 1861(s)2)(K) (42 U.S.C. 1395x(s)(2)(K)) is
amended—

(1) in clause (ii), by striking “and” at the end;

(2) by redesignating clause (iii) as clause (iv); and

(3) by inserting after clause (ii) the following new clause:

“(iii) services which would be physicians’ services if furnished
by a physician (as defined in subsection (r)1)) and which are
performed by a nurse practitioner or clinical nurse specialist (as
defined in subsection (aa)3)) working in collaboration (as de-
fined in subsection (aa)4)) with a physician (as defined in
subsection (r)X1)) in a rural area (as defined in section
1886(d)2XD)) which the nurse practitioner or clinical nurse
specialist is authorized to perform by the State in which the
services are performed, and such services and supplies fur-
nished as an incident to such services as would be covered under
subparagraph (A) if furnished as an incident to a physician’s
professional service, and”.

(b) PAYMENT.—

(1) Direct PAYMENT.—Section 1832(a)2)B) (42 U.S.C.
1395k(a)2)(B)) is amended—
(A) in clause (ii), by striking “and” at the end;
(B) in clause (iii), by striking the semicolon and inserting
a comma; and
© by adding at the end the following new clause:

‘(iv) services of a nurse practitioner or clinical nurse
specialist provided in a rural area (as defined in section
1886(d)(2)(D)); and”.

(2) Amount.—Section 1833(a)1) (42 U.S.C. 1395l(aX1)) as

amended by section 4153(a}2)(B), is amended—

(A) by striking “and” at the end of subparagraph (K); and

(B) by maertmg after subparagraph (L) the following new
subparagr: Gp “(M) with respect to services described in
section 1861(s¥2)(K)iii) (relating to nurse practitioner or
clinical nurse specialist services provided in a rural area),
the amounts paid shall be 80 percent of the lesser of the
actual charge or the prevailing charge that would be recog-
nized (or, for services furnished on or after January 1, 1992,
the fee schedule amount provided under section 1848) if the

15 8o in original. Probably should be “(1XA),".
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services had been performed by a pheysician (subject to the
limitation described in subsection (r)X2))”.

(3) CAP ON PREVAILING CHARGE; BILLING ONLY ON ASSIGNMENT-
RELATED BAsIS.—Section 1833 (42 U.S.C. 1395]) is amended by
adding at the end the following new subsection:

“(r)(1) With respect to services described in section 1861(s)(2)(K)(iii)
(relating to nurse practitioner or clinical nurse specialist services
provided in a rural area), payment may be made on the basis of a
claim or request i‘omyment presented by the nurse practitioner or
clinical nurse specialist furnishing such services, or by a hospital,
rural primary care hospital, skilled nursing facility or nursing
facility (as defined in section 1919(a)), physician, group practice,
ambulatory surgical center, with which the nurse practitioner or
clinical nurse specialist has an employment or contractual relation-
ship that provides for payment to be made under this part for such
services to such hospital, physician, group practice, ambulatory
surgical center.

“(2XA) For purposes of subsection (a)(1)(M), the prevailing charge
for services described in section 1861(s)2)K)(iii) may not exceed the
applicable percentage (as defined in subparagraph (B)) of the
prevailing c e (or, for services furnished on or after January 1,
1992, the fee schedule amount provided under section 1848) deter-
mined for such services performed by physicians who are not
specialists.

“(B) In subparagraph (A), the term ‘applicable percentage’
means—

‘:l(i) 75 percent in the case of services performed in a hospital,
an

“(ii) 85 percent in the case of other services.

“(3XA) Payment under this part for services described in section
1861(sX2)K)iii) may be made only on an assignment-related basis,
and any such assignment agreed to by a nurse practitioner or
clinical nurse specialist shall be binding upon any other person
presenting a claim or request for payment for such services.

“(B) Except for deductible ang coinsurance amounts applicable
under this section, any person who knowingly and wi y pre-
sents, or causes to be presented, to an individual enrolled under this
part a bill or request for payment for services described in section
1861(s)2)(K)(iii) in violation of subparagraph (A) is subject to a civil
money penalty of not to exceed $2,000 for each such bill or request.
The provisions of section 1128A (other than subsections (a) and (b))
shall apply to a civil money penalty under the previous sentence in
the same manner as such provisions apply to a penalty or proceed-
ing under section 1128A(a).

‘4) No hospital or rural primary care hospital that presents a
claim or request for payment under this part for services described
in section 1861(s)2)K)iii) may treat any uncollected coinsurance
amount imposed under this part with respect to such services as a
bad debt of such hospital for purposes of this title.”.

(c) CONFORMING AMENDMENT.—Section 1842(b) (42 U.S.C. 1395u(b))
is amended by striking “section 1861(sX2)(K)” each place it appears
in paragraphs (6) and (12) and inserting “clauses (1), (ii), or (iv) of
section 1861(s)(2)(K)".

(d) DeFintTION.—Section 1861(aa)3) (42 U.S.C. 1395x(aa)(3)) is
amended by striking “The term” and all that follows through “who
performs” and inserting the following: “The term ‘physician assist-
ant’, the term ‘nurse practitioner’, and the term ‘clinical nurse
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specialist’ mean, for purposes of this Act, a physician assistant,
nurse practitioner, or clinical nurse specialist who performs".
42 USC 1395k (e) EFFECTIVE DATE.—The amendments made by this section shall
note. apply to services furnished on or after January 1, 1991.

SEC. 4156, COYERAGE OF INJECTABLE DRUGS FOR TREATMENT OF
OSTEOPOROSIS.

(a) In GENERAL.—Section 1861 (42 U.S.C. 1395x) is amended—

(1) in subsection (s)(2)—

(A) by striking “and” at the end of subparagraph (M),

(313} by inserting “and” at the end of subparagraph (N),
an

(C) by inserting after subparagraph (N) the following new
subparagraph:

“(0) a covered osteoporosis drug and its administration (as
defined in subsection (jj)) furnished on or after January 1, 1991,
and on or before December 31, 1995; and”’; and

(2) by inserting after subsection (ii) the following new sub-
section:

“Covered Osteoporosis Drug

“({j) The term ‘covered osteoporosis drug’ means an injectable
drug approved for the treatment of a bone fracture related to post-
menopausal osteoporosis provided to an individual if, in accordance
with regulations promulgated by the Secretary

“(1) the individual’s attendi physwmn certifies that the
patient is unable to learn the skills needed to self-administer
such drug or is otherwise physlcally or mentally incapable of
self-administering such drug; and

“(2) the individual is confined to the individual’s home (except
when receiving items and services referred to in subsection

(mXT7))."”.
42 USC 1395x (b) Stupy or ErFecTs oF COVERAGE.—
note. (1) INn cENERAL.—The Secretary of Health and Human Serv-

ices shall conduct a study analyzing the effects of coverage of
osteoporosis drugs under part B of title XVIII of the Social
Security Act (as amended by subsection (a)) on the health of
individuals enrolled under such part and the utilization of
iqgagesnt hospital and extended care services by such indi-
viduals.

(2) ReporT.—By not later than October 1, 1994, the Secretary
shall submit a report to Congress on the study conducted under
paragraph (1), and shall include in such report such rec-
ommendations regarding expansion of coverage under the
medicare program of items and services for individuals with
post-menopausal osteoporosis as the Secretary considers appro-
priate.

SEC. 4157. SEPARATE PAYMENT UNDER PART B FOR SERVICES OF CER-
TAIN HEALTH PRACTITIONERS.

(a) SErvicEs oF CERTAIN HEALTH PracTiTiONERS Nor To BE IN-
CLUDED IN INPATIENT HOSPITAL SERVICES.—Section 1861(b) (42 U.S.C.
1395x(b)) is amended—

(1) in paragraph (3), by striking “(including clinical psycholo-
gist (as defined by the Secretary))”, and
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(2) in paragraph (4), by striking everything after “intern” and
inserting “, services described by subsection (s)(2)K)(i), certified
nurse-midwife services, qualified psychologist services, and serv-
ices of a certified registered nurse anesthetist; and”.

(b) TREATMENT OF SERVICES FURNISHED IN INPATIENT SETTING.—
Section 1832(a)2XB)iii) (42 U.S.C. 1395k(a)2)(B)iii)) is amended to
read as follows:

“(iii) services described by section 1861(s}2)(K)(i), cer-
tified nurse-midwife services, qualified psychologist
services, and services of a certified registered nurse
anesthetist;”

(c) CONFORMING AMENDMENTS

(1) Section 1862(a)(14) (42 U. S C. 1395y) is amended—

(A) by striking “or are services of a certified registered
nurse anesthetist”, and

(B) by maertmg after “this paragraph)”’ a comma and the
following: “services described by section 1861(s)2NK)Xi),
certified nurse-midwife services, qualified psychologist serv-
ices, and services of a certified registered nurse
anesthetist,”.

(2) The matter in section 1866(a)1XH) (42 U.S.C. 42 USC 1395cc.
1395x(a)(1XH)) preceding clause (i) is amended by inserting after
“and other than” the following: “‘services described by section
1861(s)2)(K)(i), certified nurse-midwife services, qualified
psychologist services, and”.

(d) Errective DATE.—The amendments made by the preceding 42 USC 1395k
subsections apply to services furnished on or after January 1, 1991. note.

SEC. 4158. REDUCTION IN PAYMENTS UNDER PART B DURING FINAL 2 42 USC 1395!
MONTHS OF 1990, note.

(@) IN GeEnerAL.—Notwithstanding any other provision of law
(including any other provision of this Act, other than subsection
(b)X4)), payments under part B of title XVIII of the Social Security
Act for items and services furnished during the period beginning on
November 1, 1990, and ending on December 31, 1990, shall be
reduced by 2 percent, in accordance with subsection (b).

(b) SPECIAL RULES FOR APPLICATION OF REDUCTION.—

(1) PAYMENT ON THE BASIS OF COST REPORTING PERIODS.—In the
case in which payment for services of a provider of services is
made under part B of such title on a basis relating to the
reasonable cost incurred for the services during a cost reporting
period of the provider, the reduction made under subsection (a)
shall be applied to payment for costs for such services incurred
at any time during each cost reporting period of the provider
any part of which occurs during the period described in such
subsection, but only in the same proportion as the fraction of
the cost reporting period that occurs during such period.

(2) No INCREASE IN BENEFICIARY CHARGES IN ASSIGNMENT-
RELATED CASES.—If a reduction in payment amounts is made
under subsection (a) for items or services for which payment
under part B of such title is made on an assignment-related
basis (as defined in section 1842(i)(1) of the Social Security Act),
the person furnishing the items or services shall be considered
to have accepted payment of the reasonable charge for the items
or services, less any reduction in payment amount made under
subsection (a), as payment in full.



104 STAT. 1388-90 PUBLIC LAW 101-508—NOV. 5, 1990

(3) TREATMENT OF PAYMENTS TO HEALTH MAINTENANCE
ORGANIZATIONS.—Subsection (a) shall not apply to payments
under risk-sharing contracts under section 1876 of the Social
Security Act or under similar contracts under section 402 of the
Social Security Amendments of 1967 or section 222 of the Social
Security Amendments of 1972.

42 USC 1395ww  SEC. 4159. PAYMENTS FOR MEDICAL EDUCATION COSTS,

note. (a) HospPiTAL GRADUATE MEDICAL EDUCATION RECOUPMENT.—

(1) IN ceNERAL.—The Secretary of Health and Human Serv-
ices may not, before October 1, 1991, recoup payments from a
hospital because of alleged overpayments to such hospital under
part B of title XVIII of the Social Security Act due to a
determination that the amount of g:jrmenta .made for graduate
medical education programs exceeds the amount allowable
under section 1886(h).

(2) CAP ON ANNUAL AMOUNT OF RECOUPMENT.—With respect to
overpayments to a hospital described in paragraph (1), the
Secretary may not recoup more than 25 percent of the amount
of such overpayments from the hospital during a fiscal year.

(3) EFFECTIVE DATE.—Paragraphs (1) and (2) shall take effect
October 1, 1990.

(b) Un1tversiTy HosprraL NursiNG EpucAaTioN.— )

(1) In GENERAL.—The reasonable costs incurred by a hospital
(or by an educational institution related to the hospital by
common ownership or control) durlﬁa cost reporting period for
clinical training (as defined by the Secretary) conducted on the
premises of the hospital under approved nursing and allied
health education programs that are not operated by the hospital
shall be allowable as reasonable costs under part B of title
XVIII of the Social Security Act and reimbursed under such
part on a pass-through basis.

(2) CONDITIONS FOR REIMBURSEMENT.—The reasonable costs
incurred by a hospital during a cost reporting period shall be
reimbursable pursuant to paragraph (1) only if—

(A) the hospital claimed and was reimbursed for such
costs during the most recent cost reporting period that
ended on or before October 1, 1989;

(B) the proportion of the hospital's total allowable costs
that is attributable to the clinical training costs of the
approved program, and allowable under (b)1) during the
cost reporting period does not exceed the proportion of total
allowable costs that were attributable to clinical training
costs during the cost reporting period described in subpara-
graph (A); )

(C) the hospital receives a benefit for the support it
furnishes to such program through the provision of clinical
services by nursing or allied health students participating
in such program; and

(D) the costs incurred by the hospital for such program do
not exceed the costs that would be incurred by the hospital
if it operated the program itself.

(3) PROHIBITION AGAINST RECOUPMENT OF COSTS BY SEC-
RETARY.—

(A) In GeENERAL.—The Secretary of Health and Human
Services may not recoup payments from (or otherwise
reduce or adjust payments under part B of title XVIII of the
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Social Security Act to) a hospital because of alleged over-
payments to such hospital under such title due to a deter-
mination that costs which were reported by the hospital on
its medicare cost reports for cost reporting periods begin-
ning on or after October 1, 1983, and before October 1, 1990,
relating to approved nursing and allied health education
programs did not meet the requirements for allowable nurs-
ing and allied health education costs (as developed by the
Secretary pursuant to section 1861(v) of such Act).

(B) REFUND OF AMOUNTS RECOUPED.—If, prior to the date
of the enactment of this Act, the Secretary has recouped
payments from (or otherwise reduced or adjusted payments
under part B of title XVIII of the Social Security Act to) a
hospital because of overpayments described in subpara-
graph (A), the Secretary shall refund the amount recouped,
reduced, or adjusted from the hospital.

(4) SPECIAL AUDIT TO DETERMINE c0sTS.—In determining the
amount of costs incurred by, claimed by, and reimbursed to, a
hospital for purposes of this subsection, the Secretary shall
conduct a special audit (or use such other appropriate mecha-
nism) to ensure the accuracy of such past claims and payments.

(5) EFFECTIVE DATE.—Except as provided in paragraph (3), the
provisions of this subsection shall apply to cost reporting peri-
ods beginning on or after October 1, 1990.

SEC. 4160. CERTIFIED REGISTERED NURSE ANESTHETISTS.

Section 1833(1) (42 U.S.C. 13951) is amended—
(1 m agraph (1)—
by inserting ‘“(A)” after “(1)"’; and
_ (B by adding at the end the following:

“(B) In establishing the fee schedule under this paragraph the
Secretary may utilize a system of time units, a system of base and
time units, or any appropriate methodology.

“(C) The provisions of this subsection shall not apply to certain
services furnished in certain hospitals in rural areas under the
provisions of section 9320(k) of the Omnibus Budget Reconciliation
Act of 1986, as amended by section 6132 of the Omnibus Budget
Reconciliation Act of 1989."”;

(2) by striking the second sentence of paragraph (2); and
(3) by striking pa ﬁmph (4) and inserting the following:

“(4xA) Except as provided in subparagraphs (C) and (D), in deter-
mining the amount paid under the fee schedule under this subsec-
tion for services furnished on or after January 1, 1991, by a certified

registered nurse anesthetist who is not medacally dJrected—
“(1) the conversion factor shall be—
“(I) for services furnished in 1991, $15.50,
“(II) for services furnished in 1992, $15.75,
“(III) for services furnished in 1993, $16.00,
“(IV) for services furnished in 1994, $16.25,
“(V) for services furnished in 1995, $16.50,
“(VI) for services furnished in 1996, $16.75, and
“(VID) for services furnished in calendar years after 1996,
the previous year’s conversion factor increased by the
update determined under section 1848(d)3) for physician
anesthesia services for that year;
“(ii) the payment areas to be used shall be the fee schedule
areas used under section 1848 (or, in the case of services fur-
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nished during 1991, the localities used under section 1842(b)) for
purposes of computing payments for physicians’ services that
are anesthesia services;

“(iii) the geographic adjustment factors to be applied to the
conversion factor under clause (i) for services in a fee schedule
area or locality is—

“(I) in the case of services furnished in 1991, the geo-
graphic work index value and the geographic practice cost
index value specified in section 1842(q)X1)(B) for physicians’
services that are anesthesia services furnished in the area
or locality, and

‘Tl in the case of services furnished after 1991, the
geographic work index value, the geographic practice cost
index value, and the geographic malpractice index value
used for determining payments for physicians’ services that
are anesthesia services under section 1848,

with 70 percent of the conversion factor treated as attributable
to work and 30 percent as attributable to overhead for services
furnished in 1991 (and the portions attributable to work, prac-
tice expenses, and malpractice expenses in 1992 and thereafter
being the same as is applied under section 1848).

“(BXi) Except as provided in clause (ii) and subparagraph (D), in
determining the amount paid under the fee schedule under this
subsection for services furnished on or after January 1, 1991, by a
certified registered nurse anesthetist who is medically directed, the
Secriu(ig shall apply the same methodology specified in subpara-
grap .

“(ii) The conversion factor used under clause (i) shall be—

“(I) for services furnished in 1991, $10.50,

“(II) for services furnished in 1992, $10.75,

“(I1I) for services furnished in 1993, $11.00,

“(IV) for services furnished in 1994, $11.25,

“(V) for services furnished in 1995, $11.50,

“(V1) for services furnished in 1996, $11.70, and

“(VII) for services furnished in calendar years after 1997, the
previous year’s conversion factor increased by the update deter-
mined under section 1848(d)(3) for physician anesthesia services
for that year.

(A‘)‘(('():) Notwithstanding subclauses (I) through (V) of subparagraph
1 J—

“(i) in the case of a 1990 conversion factor that is greater than
$16.50, the conversion factor for a calendar year after 1990 and
before 1996 shall be the 1990 conversion factor reduced by the
product of the last digit of the calendar year and one-fifth of the
amount by which the 1990 conversion factor exceeds $16.50; and

“(ii) in the case of a 1990 conversion factor that is greater
than $15.49 but less than $16.51, the conversion factor for a
c?lendar year after 1990 and before 1996 shall be the greater
0 —

“(I) the 1990 conversion factor, or

“(II) the conversion factor specified in subparagraph (A){)
for the year involved.

“(D) Notwithstanding subparagraph (C), in no case may the
conversion factor used to determine payment for services in a fee
schedule area or locality under this subsection, as adjusted by the
adjustment factors specified in subparagraphs (A)iii), exceed the
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conversion factor used to determine the amount paid for physicians’
services that are anesthesia services in the area or locality.”.

SEC. 4161. COMMUNITY HEALTH CENTERS AND RURAL HEALTH CLINICS.

(a) CommuNITY HEALTH CENTERS.—

(1) CoveraGge.—Section 1861(s)X2)E) of the Social Security Act
(42 U.S.C. 1395x(s)(2)(E)) is amended by inserting “and Federally
qualified health center services” after “rural health clinic
services”.

(2) ServICES DEFINED.—Section 1861(aa) of such Act is
amended—

(A) in the heading, by adding at the end the following:
“and Federally Qualified Health Center Services”,

(B) in paragraph (3), by striking “paragraphs (1) and (2)”
and inserting “the previous provisions of this subsection”
and by redesignating such paragraph and paragraph (4) as
paragraph (5) and (6), respectively, and

(C) by inserting after paragraph (2) the following new
paragraphs:

“(3) The term ‘Federally qualified health center services’ means—

“(A) services of the type described in subparagraphs (A)
through (C) of paragraph (1), and

“(B) preventive primary health services that a center is re-
quired to provide under sections 329, 330, and 340 of the Public
Health Service Act,

when furnished to an individual as an outpatient of a Federally
qualified health center and, for this purpose, any reference to a
rural health clinic or a physician described in paragraph (2)B) is
deemed a reference to a Federally qualified health center or a
ph‘ysician at the center, respectively.

h‘i(tll)1 The term ‘Federally qualified health center’ means an entity
which—

“(AXd) is receiving a grant under section 329, 330, or 340 of the
Public Health Service Act, or

“(ii)D) is receiving funding from such a grant under a contract
with the recipient of such a grant, and (II) meets the require-
?ents to receive a grant under section 329, 330, or 340 of such

ct;

“(B) based on the recommendation of the Health Resources
and Services Administration within the Public Health Service,
is determined by the Secretary to meet the requirements for
receiving such a grant; or

“(C) was treated by the Secretary, for purposes of part B, as a
tlzogg:apsehensive Federally funded health center as of January 1,

(3) PAYMENTS.—

(A) IN GENERAL.—Section 1832(a)(2XD) of such Act (42
U.S.C. 1395k(a)2)D)) is amended by inserting “(i)” after
“(D)” and by inserting “and (i) Federally qualified health
center services” after “rural health clinic services”.

(B) DEpucTIBLE DOES NOT APPLY.—The first sentence of
section 1833(b) of such Act (42 U.S.C. 13951(b)) is amended—

(i) by striking “and” befare “(4)”,

(ii) by inserting before the period at the end the
following: “, and (5) such deductible shall not apply to
Federally qualified health center services”.
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(C) EXCLUSION FROM PAYMENT REMOVED.—Section 1862(a)
of suclt ?ct (42 U.S.C.h 1(32%531;(51)) is amended— "

1) in paragrap , by inserting “, except in the case
of Federally qualified health center services” before the
semicolon at the end, and

(i1) in paragraph (3), by inserting “, in the case of
Federally qualified health center services, as defined in
section 1861(aa)X3),” after “1861(aa)1),”, and
(iii) by adding at the end the following new sentence:
“Paragraph (7) shall not apply to Federally qualified health center
services described in section 1861(aa)(3)XB).”.

(4) WAIVER OF ANTI-KICKBACK REQUIREMENT.—Section
1128B(b)(3) of such Act (42 U.S.C. 1320a-Th(b)8)) is amended—

(A) by striking “and” at the end of subparagraph (C),
(EgB) l'.:ly redesignating subparagraph (D) as subparagraph

, an

(C) by inserting after subparagraph (C) the following new
subparagraph

‘D) a waiver coinsurance under part B of title XVIII
by a Federally quallﬁyed health care center with respect to an
individual who qualifies for subsidized services under a provi-
sion of the Public Health Service Act; and”.

(5) CONFORMING AMENDMENTS.—Section 1861 of such Act (42
U.S.C. 1395%) is further amended—

(A) in subsections (s)2)H)(i) and (s)2XK), by striking
“subsection (aa)3)” and “subsection (aa)4)” each place
either appears inserting “‘subsection (aa)5)” and ‘“‘subsec-
tion (aa)6)"’, respectively, and

(B) in subsection (aa)(1)(B), by striking “paragraph (3)”
and inserting “paragraph (5)".

(6) PRRB REVIEW OF COST REPORTS FOR FEDERALLY QUALIFIED
HEALTH CENTERS.—Section 1878 of the Social Secunty Act (42
U.S.C. 139500) is amended by adding at the end the following
new subsection:

“G) In this section, the term ‘provider of services’ includes a

Federally qualified health center.”.
42 USC 254b (7) GAO STUDY OF HOSPITAL STAFF PRIVILEGES FOR PHYSICIANS
note. PRACTICING IN COMMUNITY HEALTH CENTERS.—

(A) Stupy.—The Comptroller General shall conduct a
study of whether physicians practicing in community and
migrant health centers are able to obtain admitting privi-
leges at local hospitals. The study shall review—

(i) how many physicians practicing in such centers
are without hospital admitting privileges or have been
denied admitting privileges at a local hospital, and

(i)I) the criteria hospitals use in deciding whether to
grant admitting pnvxfeges and (II) whether such cri-
teria act as significant barriers to health center physi-
cians obtaining hospital privileges

(B) ReporT.—By not later than 18 months after the date
of the enactment of this Act, the Comptroller General shall
submit a report on the study under suEparagraph (A) to the
Committees on Ways and Means and Energy and Com-
merce of the House of Representatives and shall include in
such report such recommendations as the Comptroller Gen-
eral deems appropriate.
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(8) EFFecTIVE DATE.—(A) Subject to subparagraphs (B) and (C), 42 USC 1395k
the amendments made by this section shall apply to services note.
furnished on or after October 1, 1991.

(B) In the case of a Federally qualified health care center that
has elected, as of January 1, 1990, under part B of title XVIII of
the Social Security Act, to have the amount of payments for
services under such part determined on a reasonable-charge
basis, the amendment made by paragraph (3)A) shall only
apply on and after such date (not earlier than October 1, 1991)
as the center may elect.

(C) The amendment made by paragraph (6) shall apply to cost
reports for periods beginning on or after October 1, 1991.

(b) RuraL HEALTH CLINIC SERVICES.—

(1) EXPEDITED CERTIFICATION.—Section 1861(aa)(2) of the Social
Security Act (42 U.S.C. 1395x(aa)2)) is amended by adding at
the end the following: “If a State agency has determined under
section 1864(a) that a facility is a rural health clinic and the
facility has applied to the Secretary for certification as such a
clinic, the Secretary shall notify the facility of the the Sec-
retary’s approval or disapproval of the certification not later
than 60 days after the date of the State agency determination or
the application (whichever is later).”.

(2) i:%?zupomnv WAIVER OF STAFFING REQUIREMENTS.—Section
1861(aa) of such Act, as amended by subsection (a), is further
amended by adding at the end the following new paragraph:

“(TXA) The Secretary shall waive for a 1-year period the require-
ments of paragraph (2) that a rural health clinic employ a physician
assistant, nurse practitioner or certified nurse midwife or that such
clinic require such providers to furnish services at least 50 percent
of the time that the clinic operates for any facility that requests
such waiver if the facility demonstrates that the facility has been
unable, despite reasonable efforts, to hire a physician assistant,
nurse praclnt.loner, or certified nurse-mldmfe in the previous 90—day

per1

“(B) "The Secretary ma, not grant such a waiver under subpara-
graph (A) to a facility if uest for the waiver is made less than
6 months after the date of the expiration of any previous such
waiver for the facility.

“(C) A waiver which is requested under this paragraph shall be
deemed granted unless such request is denied by the Secretary
within 60 days after the date such request is received.”

(3) PropuctiviTry SCREENS.—In employing any screening 42 USC 1395x
guideline in determining the productivity of physicians, physi- note.
cian assistants, nurse practitioners, and certified nurse-mid-
wives in a rural health clinic, the Secretary of Health and
Human Services shall provide that the guideline shall take into
account the combined services of such staff (and not merely the
service within each class of practitioner).

(4) PRRB REVIEW OF COST REPORTS FOR RURAL HEALTH CEN-
TERS.—Section 1878(j) of the Social Security Act (42 U.S.C.
139500())), as added by subsection (a)(6), is amended by inserting
“a rural health clinic and” after “includes”.

(5) ErFeCTIVE DATE.—This subsection shall take effect on Octo- 42 USC 1395x
ber 1, 1991, except that the amendment made by paragraph (4) note.
shall apply to cost reports for periods beginning on or after
October 1, 1991.
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SEC. 4162. PARTIAL HOSPITALIZATION IN COMMUNITY MENTAL HEALTH
CENTERS.

(a) In GENERAL.—Section 1861(ff)(3) of the Social Security Act (42
U.S.C. 1395x(ff)(3)) is amended—

(1) by striking “(3)"" and inserting “(3XA)"’;

(2) by striking “outpatients” and inserting ‘“‘outpatients or bﬁ
?B (]:;)Hlmuéﬁty mental health center (as defined in subparagrap

, » an
(3) by adding at the end the following new subparagraph:
“(B) For purposes of subparagraph (A), the term ‘community
mental health center’ means an entity—

“(i) providing the services described in section 1916(c)4) of the
Public Health Service Act; and

“(ii) meeting applicable licensing or certification require-
ments for community mental health centers in the State in
which it is located.”. .

(b) CONFORMING AMENDMENTS.—(1) Section 1832(a)2) of such
Act (42 U.S8.C. 1395k(a)(2)) as amended by section 4153(a)(2)A), is
amended—

(A) by striking “and” at the end of subparagraph (H);

(B) by striking the period at the end of subparagraph (I)
and inserting “; and”’; and

(C) by adding at the end the following new subparagraph:

“(J) partial hospitalization services provided by a commu-
nity mental health center (as described in section
1861(fH)(2)(B)).”.

(2) Section 1866(e) of such Act (42 U.S.C. 1395cc(e))) 18 is
amended by striking “include a clinic” and all that follows
through the period and inserting the following: “include—

(1) a clinic, rehabilitation agency, or public health agency if,
in the case of a clinic or rehabilitation agency, such clinic or
agency meets the requirements of section 1861(p)X4)(A) (or meets
the requirements of such section through the operation of sec-
tion 1861(g)), or if, in the case of a public health agency, such
agency meets the requirements of section 1861(p)(4)(B) (or meets
the requirements of such section through the operation of sec-
tion 1861(g)), but only with respect to the ﬁxmishin‘g of out-
patient physical therapy services (as therein defined) or
(through the operation of-section 1861(g)) with respect to the
furnishing of outpatient occupational therapy services; and

“(2) a community mental health center (as defined in section
1861(ff)(3)B)), but only with respect to the furnishing of partial
hospitalization services (as described in section 1861(ff)(1)).”.

42 USC 1395k (c) EFFecTivE DATE.—The amendments made by subsections (a)
note. and (b) shall apply with respect to partial hospitalization services
provided on or r October 1, 1991.

SEC,4163. COVERAGE OF SCREENING MAMMOGRAPHY.

(a) In GENERAL.—Section 1861 of the Social Security Act (42 U.S.C.
1395x) is amended—
(1) in subsection (s)—

(A) in paragraph (11), by striking all that follows “(bb))”
and inserting a semicolon,

(B) in paragraph (12}(0)} by striking all that follows
“area)” and inserting ‘‘; and”’, and

(C) by inserting after paragraph (12) the following new
paragraph:

18 So in original. Probably should be “(e))".
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‘;13) screening mammography (as defined in subsection (jj));";
an

(2) by inserting after subsection (ii) the following new sub-
section:

“Screening Mammography

“(jj) The term ‘screening mammography’ means a radiologic
procedure provided to a woman for the purpose of early detection of
breast cancer and includes a physician’s interpretation of the results
of the procedure.”.

(b) PAYMENT AND CoVvERAGE.—Section 1834 of such Act (42 U.S.C.
1395m) is amended—

(1) in subsection (b)1)(B), by inserting “and subject to subsec-
tion (c)(1)XA)” after “conversion factors”, and

(2) by inserting after subsection (b) the following new sub-
section:

“(c) PAYMENTS AND STANDARDS FOR SCREENING MAMMOGRAPHY.—

“(1) In cENErRAL.—Notwithstanding any other provision of
this part, with respect to expenses incurred for screening
mammography (as defined in section 1861(jj))—

“(A) payment may be made only for screening mammog-
raphy conducted consistent with the frequency permitted
under paragraph (2);

“(B) payment may be made only if the screening
mammography meets the quality standards established
under paragraph (3); and

“(C) the amount of the payment under this part shall,
subject to the deductible established under section 1833(b),
be equal to 80 percent of the least of—

“(i) the actual charge for the screening,

“(ii) the fee schedule established under subsection (b)
or the fee schedule established under section 1848,
whichever is applicable, with respect to both the profes-
sional and technical components of the screening
mammography, or

‘‘(iii) the limit established under paragraph (4) for the
screening mammography.

“(2) FREQUENCY COVERED.—

“(A) IN GENERAL.—Subject to revision by the Secretary
under subparagraph (B)—

‘(i) No payment may be made under this part for
screening mammography performed on a woman under
35 years of age.

“(ii) Payment may be made under this part for only 1
screening mammography performed on a woman over
34 years of age, but under 40 years of age.

(iii) In the case of a woman over 39 years of age, but

under 50 years of age, who—

“(I) is at a high risk of developing breast cancer

(as determined pursuant to factors identified by

the Secretary), payment may not be made under

this part for a screening mammography performed

within the 11 months following the month in

which a previous screening mammography was
performed, or
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“(Il) is not at a high risk of developing breast
cancer, payment may not be made under this part
for a screening mammography performed within
the 23 months following the month in which a
previous screening mammography was performed.

“(iv) In the case of a woman over 49 years of age, but
under 65 years of age, payment may not be made under
this part for screening mammography performed
within 11 months following the month in which a
previous screening mammography was performed.

“(v) In the case of a woman over 64 years of age,
payment may not be made for screening mammog-
raphy performed within 23 months following the
month in which a previous screening mammography
was performed.

“(B) REVISION OF FREQUENCY.—

“(i) Review.—The Secretary, in consultation with the
Director of the National Cancer Institute, shall review
periodically the appropriate frequency for performing
screening mammography, based on age and such other
factors as the Secretary believes to be g;crtri:ent.

“(ii) REVISION OF FREQUENCY.—The , taking
into consideration the review made under clause (i),
may revise from time to time the frequency with which
screening mammography may be paid for under this
subsection, but no such revision shall apply to screen-
ing mammography performed before January 1, 1992.

“(3) QuarrTy STANDARDS.—The Secretary shall establish

standards to assure the safety and accuracy of screeni
mammography performed under this part. Such standards s
include the requirements that—

“(A) the equipment used to perform the mammography
must be specifically designed for mammography and must
meet radiologic standards established by the Secretary for
mammography;

“(B) the mammography must be performed by an individ-
ual who—

“(i) is licensed by a State to perform radiological
procedures, or

“(ii) is certified as qualified to perform radiological

rocedures by such an appropriate organization as the
retary specifies in regulations;

“YC) the results of the mammography must be interpreted
by a physician—

“(i) who is certified as qualified to interpret radiologi-
cal procedures by such an appropriate board as the
Secre specifies in regulations, or

“(i1) who is certified as qualified to interpret screen-
ing mammography procedures by such a program as
the Secretary recggnizes in regulation as assuring the
qualifications of the individual with respect to such
interpretation; and

“(D) with respect to the first screening mammography
performed on a woman for which payment is made under
this part, there are satisfactory assurances that the resuits
of the mammography will be placed in permanent medical
records maintained with respect to the woman.
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“(4) Limrr.—

‘“(A) $55, INDEXED.—Except as provided by the Secretary
under subparagraph (B), the limit establis under this
paragraph—

“(1) for screening mammography performed in 1991,
is $55, and

“(ii) for screening mammography performed in a
subsequent year is the limit established under this
paragraph for the pi ear increased by the
percentage increase in the for that subsequent
ear.

) RepuctioN oF Limit.—The Secretary shall review
from time to time the a;zﬁropriatenees of the amount of the
limit established under this paragraph. The Secretary may,
with respect to screening mammography performed in a
year after 1992, reduce the amount of such limit as it
applies nationally or in any area to the amount that the
Secretary estimates is required to assure that screening
mammography of an appropriate quality is readily and
conveniently available during the year.

“(C) APPLICATION OF LIMIT IN HOSPITAL OUTPATIENT SET-
TING.—The Secretary shall provide for an appropriate
allocation of the limit established under this paragraph
between professional and technical components in the case
of hospital outpatient screening mammography (and com-
parable situations) where there is a claim for professional
slervic separate from the claim for the radiologic proce-

ure.
“(5) LIMITING CHARGES OF NONPARTICIPATING PHYSICIANS.—

_ “(A) IN GeNERAL.—In the case of mammo%‘raphy screen-

ing performed on or after January 1, 1991, for which pay-
ment is made under this subsection, if a nonpart:clpatl
p{:frswlan or sm]'ii)e ier provides the screening to an individ-

entitled to benefits under this part, the physician or
supplier may not charge the individual more than the
limiting charge (as defined in subparagraph (B), or if less, as
defined in subsection (b)5)B) or as defined in section
1848(g)(2)).

“(B) LIMITING CHARGE DEFINED.—In subparagraph (A), the
term ‘limiting charge’ means, with respect to screening
mammography performed—

“() in 1991, 125 percent of the limit established
under paragraph (4),

“(ii) in 1992, 120 percent of the limit established
under paragraph (4), or

“(iii) after 1992, 115 percent of the limit established
under paragraph (4).

“(C) EnvorcEMENT.—If a physician or supplier knowing
and willfully imposes a charge in violation of subparagraph
(A), the Secretary may apply sanctions against such ph
cian or supplier in accord?mce with section 1842(;)(2).”

(c) CERTIFICATION OF SCREENING MAMMOGRAPHY QUALITY AND-
ARDS.—
(1) Sectlon 1863 of such Act (42 U.S.C. 13952) is amended by
“or whether screening mammography meets the
standargs established under section 1834(c)3),” after
“1832(a)2)F)({),".
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(2) The first sentence of section 1864(a) of such Act (42 U.S.C.
1395aa(a)) is amended by inserting before the period the follow-
ing: “, or whether screening mammography meets the stand-
ards established under section 1834(c)(3)".

(3) Section 1865(a) of such Act (42 U.S.C. 1395bb(a) is
amended by inserting “1834(c)(3),” after “1832(a)2)(¥F)(),”.

(d) CONFORMING AMENDMENTS.—

(1) Section 1833(a)X2)E) of such Act (42 U.S.C. 13951(a)2)(E)) is
amended by inserting “, but excluding screening mammog-
raphy” after “imaging services”.

(2) Section 1862(a) of such Act (42 U.S.C. 1395y(a)) is
amended—

(A) in paragraph (1)—

(i) in subparagraph (A), by striking ‘ subparag‘raph
(B), (C), (D), or (E)" and inserting ‘“a succeeding
subparagraph”,

(ii) in subparagraph (D), by striking “and” at the end,

(iii) in subparagraph (E), by striking the semicolon at
the end and inserting “, and”, and

(iv) by adding at the end the following new subpara-
graph:

“(F) in the case of screening mammography, which is per-
formed more frequently than is covered under section 1834(c)2)
or which does not meet the standards established under section
1834(c)(3), and, in the case of screening pap smear, which is
performed more frequently than is provided under section
1861(1111).”, and

(B) in paragraph (7), by inserting “or under paragraph
(1XF)” after “(1XB)”.

42 USC 18951 (e) EFFeECTIVE DATE.—The amendments made by this section shall
note. zllpply to screening mammography performed on or after January 1,
991.
SEC. 4164. MISCELLANEOUS AND TECHNICAL PROVISIONS RELATING TO
PART B.

(a) EXTENSION OF DEMONSTRATIONS.—

(1) PREVENTION DEMONSTRATIONS.—Section 9314 of the
42 USC 1395b-1 Consolidated Omnibus Budget Reconciliation Act of 1985, as
note. amended by section 9344 of the Omnibus Budget Reconciliation
Act of 1986, is amended—
. 5{_A} ir’n’ subsection (a), by striking “4-year” and inserting
year”’;

(B) in subsection (e)2), by striking “Not later than five
years after the date of the enactment of this Act, the
Secretary shall submit a final report” and inserting “Not
later than April 1, 1993, the Secretary shall submit an

interim report’’;
(C) in subsection (e), by adding at the end the following

new paragraph:

“(8) Not later than April 1, 1995, the Secretary shall submit a
final report to those Committees on the demonstration program and
shall include in the report a comprehensive evaluation of the long-
term effects of the program.”.17;

(D) in subsection (f) by striking ““$5,900,000” and insert-
ing “$7,500,000”; and

17 8o in original. Probably should be “program.”;”.
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(E) in subsection (f), by inserting before the period at the
end the following: “and shall not exceed $3,000,000 for the
comprehensive evaluation referred to in subsection (eX3)".

(2) ALZHEIMER'S DISEASE DEMONSTRATION PROJECTS.—Section
9342 of the Omnibus Budget Reconciliation Act of 1986 is 42 USC 1395b-1
amended— note.

"4(A) in subaection (eX1), by striking “3 years” and inserting
years”’;
(B) in subsection (dX1), by striking “third year” and
inserting “fourth year”’;
(C) in subsection ()—
(i) by striking “$40,000,000” and inserting
“$55,000,000", and
(i) by striking “$2,000,000" and inserting
“$3,000,000".
(b) D1scLOSURE OF OWNERSHIP.—

(1) In ceneraL—Title XI of the Social Security Act is
amended by inserting after section 1124 the following new
section:

“DISCLOSURE REQUIREMENTS FOR OTHER PROVIDERS UNDER PART B OF
MEDICARE

“Sec. 1124A. (a) DiscLosURE REQUIRED T0 RECEIVE PAYMENT.—No 42 USC 1320a-3.
payment may be made under part B of title XVIII for items or
services furnished by a;fr disclosing part B provider unless
such provider has provided the Secretary with and complete
information—

“(1) on the identity of each person with an ownership or
control interest in tﬁe provider or in any subcontractor (as
defined by the Secretary in regulations) in which the provider
directly or indirectly has a 5 percent or more ownership in-
terest; and

“(2) with respect to any person identified under paragraph (1)
or any managing employee of the provider—

“(A) on the identity of any other entities providing items
or services for which payment may be made under title
XVIII of the Social Security Act with respect to which such
person or managing employee is a person with an owner-
ship or control interest at the time such information is
supplied or at any time during the 3-year period ending on
the date such information is supplied, and

“(B) as to whether any penalties, assessments, or exclu-
sions have been Mﬁly ainst such person or managing
employee under section 1128, 1128A, or 1128B.

“(b) UPDATES TO INFORMATION SUPPLIED.—A disclosing part B
provider shall notify the Secretary of any changes or updates to the
information supplied under subsection (a) not later than 180 days
after such changes or updates take effect.

“(c) DeFINTTIONS.—For gurposea of this section—

“(1) the term part B provider’ means any entity
receiving payment on an aamgnment-related basis for furnish-
ing items or services for which payment may be made under
part B of title XVIII, except that such term does not include an
entity described in section 1124(a)2);

“(2) the term ‘managing employee’ means, with respect to a
provider, a person described in section 1126(b); and
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42 USC 1320a-3a
note.

42 USC 1395u
note.

42 USC 1395rr
note.

42 USC 1395rr
note.

“(3) the term ‘person with an ownership or control interest’
means, with respect to a provider—

“(A) a person described in section 1124(a)3), or

“(B) a person who has one of the 5 largest direct or
indirect ownership or control interests in the provider.”.

(2) CRIMINAL PENALTY FOR PROVIDING FALSE INFORMATION.—
Section 1128B(c) of such Act (42 U.S.C. 1320a-Tb(c)) is amended
by striking “health care program’ and inserting “health care
program, or with respect to information required to be provided
under section 1124A,”.

(3) FAILURE TO PROVIDE INFORMATION AS GROUNDS FOR PERMIS-
SIVE EXCLUSION FROM PROGRAM.—Section 1128(b)9) of such Act
(42 U.S.C. 1320a~7(bX9)) is amended by striking “1124” and
inserting “1124, section 1124A,”.

(4) ErFecTivE DATE.—The amendments made by paragraph
(1), (2), and (3) shall apply with respect to items or services
furnished on or after—

(A) January 1, 1993, in the case of items or services
furnished by a provider who, on or before the date of the
enactment of this Act, has furnished items or services for
which payment may be made under part B of title XVIII of
the Social Security Act; or

(B) January 1, 1992, in the case of items or services
furnished by any other provider.

(c) DirectorYy oF UNIQUE PHysICIAN IDENTIFIER NUMBERS.—Not
later than March 31, 1991, the Secretary of Health and Human
Services shall publish a directory of the unique physician identifica-
tion numbers of all physicians providing services for which payment
may be made under part B of title XVIII of the Social Security Act,
and shall include in such directory the names, provider numbers,
and billing addressess of all listed physicians.

PART 3—PROVISIONS RELATING TO PARTS A
AND B

SEC. 4201. PROVISIONS RELATING TO END STAGE RENAL DISEASE.

(a) INCREASE 1IN CoMPOSITE RATES.—Section 9335(a)(1) of the Omni-
bus Budget Reconciliation Act of 1986, as amended by section
6203(a)(1) of the Omnibus Budget Reconciliation Act of 1989, is
amended—

19;13 by stgiking “October 1, 1990,” and inserting “December 31,
, ;an
(2) by inserting after the first sentence the following: “With
respect to services furnished on or after January 1, 1991, such
base rate shall be equal to the respective rate in effect as of
September 30, 1990 (determined without regard to any reduc-
tions imposed pursuant to section 6201 of the Omnibus Budget
Reconciliation Act of 1989), increased by $1.00.”.
(b) PROPAC Stupny on ESRD ComposiTE RATES.—
(1) IN GENERAL.—

(A) Stupy.—The Prospective Payment Assessment
Commission (in this subsection refemm as the “Commis-
sion”) shall conduct a study to determine the costs and
services and profits associated with various modalities of
dialysis treatments provided to end stage renal disease
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Ratients provided under title XVIII of the Social Security
ct.

(B) RecoMMENDATIONS.—Based on information collected
for the study described in subparagraph (A), the Commis-
sion shall make recommendations to Congress
the method or methods and the levels at which the pay-
ments made for the facility component of dialysis services
by providers of service and renal dialysis facilities under
title XVIII of the Social Security Act should be established
for dialysis services furnished during fiscal year 1993 and
the methodology to be used to update such payments for
subsequent fiscal years. In making recommendations
concerning the appropriate methodology the Commission
shall consider—

(i) hemodialysis and other modalities of treatment,

(ii) the appropriate services to be included in such

yments,

(iii) the adjustment factors to be incorporated includ-
ing facility characteristics, such as hospital versus free-
standing facilities, urban versus rural, size and mix of
services,

(iv) adjustments for labor and nonlabor costs,

(v) comparative profit margins for all types of renal
dialysis providers of service and renal dialysis facilities,

(vi) adjustments for patient complexity, such as age,
diagnosis, case mix, a.msm1 tric services, and

(vii) efficient costs related to high quality of care and
positive outcomes for all treatment modalities.

(2) ReportT.—Not later than June 1, 1992, the Commission
shall submit a report to the Committee on Finance of the
Senate, and the Committees on Ways and Means and Ene
and Commerce of the House of Representatives on the study
conducted under paragraph (1)(A) and shall include in t.he
report the recommendations described in paragraph (1XB),
taking into account the factors described in paragraph (1)B).

(3) AnnNuaL REPORT.— The Commission, not later than
March 1 before the beginning of each fiscal year (beginning with
fiscal year 1993) shall report its recommendations to the
Committee on Finance of the Senate and the Committees on
Ways and Means and Energy and Commerce of the House of
Representatives on an appropriate change factor which should
be used for updating payments for services rendered in that
fiscal year. The Commission in making such report to Congress
shall consider conclusions and recommendations available from
the Institute of Medicine.

(c) PAymMENT RATES FOR ERYTHROPOIETIN.—

(1) INn GENERAL.—Section 1881(b)(11) of the Social Security Act
(42 U.S.C. 1395rr(b)) is amended—

(A) by striking “(11)” and inserting “(11)(A)”’; and

(B) by adding at the end the following new subparagraph:

“(B) Erythropoietin, when provided to a patient determined to
have end stage renal disease, shall not be included as a dialysis
service for purposes of payment under any prospective payment
amount or oomﬁnehensive fee established under this section, and
payment for such item shall be made separatel

“(i) in the case of erythropoietin prowdyed by a physician, in
accordance with section 1833; and
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“(ii) in the case of erythropoietin provided by a provider of
services, renal dialysis facility, or other supplier of home dialy-
sis supplies and equipment—

“(I) for erythropoietin Erovided during 1991, in an
amount %ual to $11 per thousand units (rounded to the
nearest 100 units), and

“(II) for erythropoietin provided during a subsequent
year, in an amount determined to be appropriate by the
Secretary, except that such amount may not exceed the
amount determined under this clause for the previous year
increased by the percentage increase (if any) in the implicit
price deflator for gross national product (as published by
the Department of Commerce) for the second quarter of the
preceding year over the implicit price deflator for the
second quarter of the second preceding year.”.

42 USC 1395rr (2) EFFECTIVE DATE.—The amendments made by paragraph (1)
note. %g{l apply to erythropoietin furnished on or r January 1,

(d) SELF-ADMINISTERED ERYTHROPOIETIN.—
(1) Coverace.—Section 1861(s)2) (42 U.S.C. 1395x(s)2)) as
amended by section 4156(a)(1), is amended—
(A) by striking “and” at the end of subpara%:aph (N);
(B) by adding “and” at the end of subparagraph (0); and
(C) by adding at the end the following new subparagraph:
“(P) erythropoietin for home dialysis patients competent
to use such drug without medical or other supervision with
respect to the administration of such drug, subject to meth-
ods and standards established by the Secretary by regula-
tion for the safe and effective use of such drug, and items
related to the administration of such dfg;e’;.
(2) CoverRAGE FOR METHOD II PATIENTS. tion 1881(b) (42
U.S.C. 1395rr(b)) is further amended—
(A) in paragraph (1)—
(B) by striking “and (B)” and inserting “(B),*® and
(C) by striking “equipment.” and inserting ‘“‘equipment,
and (C) payments to a supplier of home dialysis supplies
and equipment that is not a provider of services, a renal
dialysis facility, or a physician for self-administered
erythropoietin as described in section 1861(s)2)Q) if the
Secretary finds that the patient receiving such drug from
such a supplier can safePa and effectively administer the
drug (in accordance with the applicable methods and stand-
ards established by the Secretary pursuant to such sec-
tion).”; and ;
(3) by adding at the end of paragraph (11), as amended by
subsection (c), the following new subparagraph:

“(C) The amount payable to a supplier of home dialysis supplies
and equipment that is not a viger of services, a renal dialysis
facility, or a physician for erythropoietin shall be determined in the
same manner as the amount payable to a renal dialysis facility for

such item.”.
42 USC 1396x (3) EFrFecTIVE DATE.—The amendments made by paragraphs
e (1) and (2) shall apply to items and services furnished on or r
July 1, 1991.
42 USC 13965rr  SEC. 4202. STAFF-ASSISTED HOME DIALYSIS DEMONSTRATION PROJECT.
(a) ESTABLISHMENT.—

18 89 in original. Probably should be “ “(B)”, ".
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(1) In geNERAL.—Not later than 9 months after the date of the
enactment of this Act, the Secretary of Health and Human
Services shall establish and carry out a 3-year demonstration
p roject to determine whether the services of a home dialysis
assistant providing services to a patient during
hemochalysis treatment at the patient’s home may be covered
under the medicare program in a cost-effective manner that
ensures patient safety.

(2) NUMBER OF PARTICIPANTS.—The total number of eligible
patients receiving services under the demonstration project
established under paragraph (1) may not exceed 800.

(b) PAYMENTS TO PARTICIPATING PROVIDERS AND FACILITIES.—

(1) SERVICES FOR WHICH PAYMENT MAY BE MADE.—

(A) IN GeNERAL.—Under the demonatranon pro_;ect estab-
lished under subsection (a), th :ﬁ make pay-
ments for 3 years under title XVI]I of the Social Security
Act to providers of services (other than a skilled nursing
facility) or renal dialysis facilities for services of a home
hemodialysis staff assistant provided to an individual de-
scribed in subsection (¢) during hemodialysis treatment at
the individual’'s home in an amount determined under

paragraph (2).

(B) Services pescriBep.—For purposes of subparagraph
(A), the term “services of a home hemodialysis staff assist-
ant” means—

(i) technical assistance with the operation of a
hemodlalysw machine in the patient’s home and with
such patient’s care during in-home hemodialysis; and

(i) administration of medications within the pa-
tient’'s home to maintain the patency of the extra
corporeal circuit.

(2) AMOUNT OF PAYMENT.—

(A) IN GENErRAL—Payment to a provider of services or
renal dialysis facility part;c;gatmg in the demonstration
project established under subsection (a) for the services
described in &ragraph (1) shall be prospectively deter-
mined by the tary, made on a per treatment basis, and
shall be in an amount determined under subparagraph (B).

(B) DETERMINATION OF PAYMENT AMOUNT.—(i) The
amount of pa; gment made under subparagraph (A) shall be
the product o

(I) the rate determined under clause (ii) with respect
to a provider of services or a renal dialysis facility; and

(II) the factor by which the labor portion of the
composite rate determined under section 1881(bX7) of
the Social Security Act is adjusted for differences in
area wage levels.

(ii) The rat.e determined under this clause, with respect to
a provider of services or renal dialysis facility, shall be
equal to the difference between—

(I) two-thirds of the labor portion of the composite
rate applicable under section 1881(b)7) of such
the provider or facility (as adjusted to reflect dif-
ferences in area wage levels), and

(IT) the product of the national median hourly wage
for a home hemodialysis staff assistant and the na-
tional median time expendad in the provision of home

39-194 0 -91-17:QL 3 Part 2
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hemodialysis staff assistant services (taking into ac-
count time expended in travel and predialysis patient
care).

(iii) For purposes of clause (ii)(II)—

(I) the national median hourly wage for a home
hemodialysis staff assistant and the national median
average time expended for home hemodialysis staff
assistant services shall be determined annually on the
basis of the most recent data available, and

(II) the national median hourlly wage for a home
hemodialysis staff assistant shall be the sum of 65
percent of the national median hourly wage for a li-
censed practical nurse and 35 percent of the national
median hourly wage for a registered nurse.

(C) PAYMENT AS ADD-ON TO COMPOSITE RATE.—The amount
of payment determined under this paragraph shall be in
addition to the amount of payment otherwise made to the
provider of services or renal dialysis facility under section
1881(b) of such Act.

(c) INpivipuaLs ELiGIBLE T0 RECEIVE SERVICES UNDER PROJECT.—

(1) IN GENERAL.—An individual may receive services from a
provider of services or renal dialysis facility participating in the
demonstration project if—

(A) the individual is not a resident of a skilled nursing
facility; -

(B) the individual is an end e renal disease patient
eAntitled to benefits under title X of the Social Security

ct;

(C) the individual’s physician certifies that the individual
is confined to a bed or wheelchair and cannot transfer
themselves from a bed to a chair; .

(D) the individual has a serious medical condition (as
specified by the Secretary) which would be exacerbated by
travel to and from a dialysis facility;

(E) the individual is eligible for ambulance transportation
to receive routine maintenance dialysis treatments, and,
based on the individual’s medical condition, there is reason-
able expectation that such transportation will be used by
the individual for a tperiod of at least 6 consecutive months,
such that the cost of ambulance transportation can reason-
ably be expected to meet or exceed the cost of home
hemodialgsis staff assistance as provided under subsection
(b)(4); an

(F) no family member or other individual is available to
provide such assistance to the individual.

(2) COVERAGE OF INDIVIDUALS CURRENTLY RECEIVING SERV-
ICES.—Any individual who, on the date of the enactment of this
Act, is receiving staff assistance under the exg:)ecrimental author-
ity ﬂI:]’row.vided under section 1881(f)(2) of the Social Security Act

be deemed to be an eligible individual for purposes of this
subsection.

(3) CONTINUATION OF COVERAGE UPON TERMINATION OF
pProJECT.—Notwithstanding any provision of title XVIII of the
Social Security Act, any individual receiving services under the
demonstration project established under subsection (a) as of the
date of the termination of the project shall continue to be
eligible for home hemodialysis staff assistance after such date
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under such title on the same terms and conditions as applied
under the demonstration project.

(d) QuaLiFicaTiIONS FOR HoME HEMODIALYSIS STAFF ASSISTANTS.—
F_c:lr purposes of subsection (b), a home dialysis aide is qualified if the
aide—

(1) meets minimum qualifications as specified by the Sec-
retary; and

(2) meets any applicable qualifications as specified under the
law of the State in which the home hemodialysis staff assistant
is providing services.

(e) REPORTS.—

(1) INTERIM STATUS REPORT.—Not later than December 1, 1992,
the Secretary shall submit to Congress a preliminary report on
the status of the demonstration project established under
subsection (a).

(2) FinAL rEPORT.—Not later than December 31, 1995, the
Secretary shall submit to Congress a final report evaluating the
project, and shall include in such report recommendations
regarding appropriate eligibility criteria and cost-control
mechani for medicare coverage of the services of a home
dialysis aide providing medical assistance to a patient during
hemodialysis treatment at the patient’s home.

(f) AUTHORIZATION OF APPROPRIATIONS.—The Secretary shall pro-
vide for the transfer from the Federal Supplementary Medical
Insurance TrustFund (established under section 1841 of the Social
Security Act) of not more than the following amounts to carry out
the demonstration project established under subsection (a) (without
regard to amounts approggriated in advance in appropriation Acts):

(1) For fiscal year 1991, $4,000,000.

(2) For fiscal year 1992, $4,000,000.

(3) For fiscal year 1993, $3,000,000.

(4) For fiscal year 1994, $2,000,000.

(5) For fiscal year 1995, $1,000,000.

SEC. 4203. EXTENSION OF SECONDARY PAYOR PROVISIONS.

(a) EXTENSION OF TRANSFER OF DATA.— .
(1) Section 1862(b)5XCXiil) (42 U.S.C. 1395y(b)5XCXiii)) is
amended by striking “September 30, 1991” and inserting
“September 30, 1995".
(2) Section 6103(1)(12)(F) of the Internal Revenue Code of 1986 26 USC 6103.
is amended—

(A) in clause (i), by striking “September 30, 1991” and
inserting “September 30, 1995”;

(B) in clause (iiXI), by striking “1990” and inserting
“1994”; and

(9%)5 in clause (ii)II), by striking “1991” and inserting
I(l ),-

(b) EXTENSION OF APPLICATION TO DisABLED BENEFICIARIES.—Sec-
tion 1862(b)1)XB)(iii) (42 U.S.C. 1395y(b)1)B)iii)) is amended by
striking “January 1, 1992"” and inserting “October 1, 1995".

(c) INprvipuaLs WiTH END STAGE RENAL DISEASE.—

_ (1) IN geNERAL.—Section 1862(bX1)(C) (42 U.S.C. 1395y(b)(1XC))
is amended—

(A) in clause (i), by striking “durinq the 12-month period”
and all that follows and inserting “during the 12-month
period which begins with the first month in which the
individual becomes entitled to benefits under part A under
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42 USC 1395y
note.

26 USC 6103
note.

the provisions of section 226A, or, if earlier, the first month
in which the individual would have been entitled to benefits
under such part under the provisions of section 226A if the
individual had filed an application for such benefits; and”

(B) in the matter following clause (ii), by adding at the
end the following: “Effective for items and services fur-
nished on or after February 1, 1991, and on or before
January 1, 1996, (with respect to periods beginning on or
after February 1, 1990), clauses (i) and (ii) shall be applied
by substituting ‘18-month’ for ‘12-month’ each place it
appears.”.

(2) GAO STUDY OF EXTENSION OF SECONDARY PAYER PERIOD.—
(A) The Comptroller General shall conduct a study of the impact
of the application of clause (iii) of section 1862(b)}1XC) of the
Social Security Act on individuals entitled to benefits under
title XVIII of such Act by reason of section 226A of such Act,
and shall include in such report information relating to—

(i) the number (and geographic distribution) of such
individuals for whom medicare is secondary;

(ii) the amount of savings to the medicare program
ai:hieved annually by reason of the application of such
clause;

(iii) the effect on access to employment, and employment-
based health insurance, for such individuals and their
family members (including coverage by employment-based
health insurance of cost-sharing requirements under medi-
care after such employment-based insurance becomes
secondary);

(iv) the effect on the amount paid for each dialysis treat-
ment under employment-based health insurance;

(v) the effect on cost-sharing requirements under employ-
ment-based health insurance (and on out-of-pocket expenses
of such individuals) during the period for which medicare is
secondary;

(vi) the appropriateness of applying the provisions of
section 1862(b)(1)(C) to all group health plans.

(B) The Comptroller General shall submit a preliminary
report on the study conducted under subparagraph (A) to the
Committees on Ways and Means and Energy and Commerce of
the House of Representatives and the Committee on Finance of
the Senate not later than January 1, 1993, and a final report on
such study not later than January 1, 1995.

(d) ErrecTive DaTe.—The amendments made this subsection shall
take effect on the date of the enactment of this Act and the
amendment made by subsection (a)(2)XB) shall apply to requests
made on or after such date.

SEC. 4204. HEALTH MAINTENANCE ORGANIZATIONS.

(a) REGULATION OF INCENTIVE PAYMENTS TO PHYSICIANS.—
(1) IN GENERAL.—Section 1876(i) (42 U.S.C. 1395mm(i)) is
amended by adding at the end the following new paragraph:
“(8XA) Each contract with an eligible organization under this
section shall provide that the organization may not operate any
physician incentive plan (as defined in subparagraph (B)) unless the

following requirements are met:

“(1) No specific payment is made directly or indirectly under
the plan to a physician or physician group as an inducement to
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reduce or limit medically necessary services provided with re-
spect to a specific individual enrolled with the organization.

“(ii) If the pl cmflam a physician or plxmcmn group at
substantial finan risk (as determined by Secretary) for
services not provided by the physician or physician group, the
organization—

“(I) provides stop-loss protection for the physician or
group that is adequate and appropriate, based on standards
developed by the Secretary that take into account the
number of physicians placed at such substantial financial
risk in the group or under the plan and the number of
individuals enrolled with the organization who receive serv-
ices from the physician or the physician group, and

“(II) conducts periodic surveys of both individuals en-
rolled and individuals previously enrolled with the
organization to determine the degree of access of such
individuals to services provided by the organization and
satisfaction with the quality of such services.

“(iii) The organization provides the Secretary with descriptive
information regarding the plan, sufficient to permit the Sec-
retary to determine whether the plan is in compliance with the
requirements of this subparagraph.

“(B) In this paragraph, the term ‘physician incentive plan’ means
any compensation arrangement between an eligible organization
and a physician or physician group that may directly or indirectly
have the effect of reducing or limiting services provided with respect
to individuals enrolled with the organization.”.

(2) Penavries.—Section  1876(1)(6XAXvi) (42 U.S.C.
1395mm(1)(&)§(%}((11})) is amendﬁd(s)bly striking “(@(6)XA);” and
inserting “ or paragrap

(3) REPEAL OF PROHIBITION.—Section 1128A(bX1) (42 U.S.C.
1320a-Ta(b)(1)) is amended—

(A) by striking “, an eligible organization” and all that
follows through “section 1876,”,

(B) by adding “and” at the end of subparagraph (A),

(C) by striking subparagraph (B),

(BgD) I(:;y redesignating subparagraph (C) as subparagraph

(E) by striking “or organization”.

(4) EFFECTIVE DATE.—The amendments made by paragraphs
(1) and (2) shall apply with respect to contract years beginning
on or after January 1, 1992, and the amendments made by
{J}t:ll;agmph (3) shall take effect on the date of the enactment of

is Act

(b) REQUIREMENTS WITH RESPECT TO ACTUARIAL EQUIVALENCE OF
AAPCC.—(1) Not later than January 1, 1992, the Secretary of
Health and Human Services (in this section referred to as the
“Secretary”) shall submit a proposal to Congress that provides for a
modified payment method for organizations with a risk contract
under section 1876(g) of the Social Security Act that is more ac-
curate than the current payment methodology in predicting the
actual service utilization and annual medical expenditures of the
beneficiary population enrolled in a specific organization.

(2) The proposal shall include—

(A)i) recommendations on modifying the current adjusted
average per capita cost formula, by adding predictors of medical

42 USC 1395mm
note.

42 USC 1395mm
note.
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utilization such as health status adjustors or prior utilization
measures; or

(ii) recommendations for a new payment methodology as an
alternative to the adjusted average per capita cost;

(B) data to support any recommended changes in payment
methodology for organizations with risk contracts under section
1876(g) of the Social Security Act; and

(C) analysis demonstrating that any proposed or revised pay-
ment methodology under this section is effective in explaining
at least 15 percent of the variation in health care utilization and
costs (as determined in consultation with the American Acad-
emy of Actuaries) among individuals enrolled in such organiza-
tions.

(3) Not later than March 1, 1992, the Secretary shall cause to have
published in the Federal Register a proposed rule providing for the
implementation of the payment methodology specified in the pro-
posal submitted pursuant to paragraph (1).

(4) Not later than May 1, 1992, the Comptroller General shall
review the proposal and recommendations made pursuant to para-
graphs (1) and (2), and shall report to Congress on appropriate
modifications in such payment methodology.

(5) Taking into account the recommendations made pursuant to
paragraph (4), on or after August 1, 1992, the Secretary shall issue a
final rule implementing a payment methodology that meets the
requirements of paragraph (1), effective for contract years beginning
on or after January 1, 1993.

(c) ApPLICATION OF NATIONAL COVERAGE DECISIONS.—

(1) IN cENERAL.—Section 1876(c)(2) (42 U.S.C. 1395mm(c)(2)) is
amended—

(A) by redesignating clauses (i) and (ii) and subparagraphs
(A) and (B) as subclauses (I) and (II) and clauses (i) and (ii),
respectively;

(B) by inserting “(A)” after “(2)”; and

(C) by adding at the end the following new subparagraph:

‘(B) If there is a national coverage determination made in the
period beginning on the date of an announcement under subsection
(aX1XA) and ending on the date of the next announcement under
such subsection that the Secretary projects will result in a signif-
cant '? change in the costs to the organization of providing the
benefits that are the subject of such national coverage determina-
tion and that was not incorporated in the determination of the per
capita rate of payment included in the announcement made at the
beginning of such period—

“(i) such determination shall not apply to risk-sharing con-
tracts under this section until the first contract year that begins
after the end of such period; and

“(ii) if such coverage determination Frovides for coverage of
additional benefits or under additional circumstances, subsec-
tion (a)3) shall not apply to payment for such additional bene-
fits or benefits provided under such additional circumstances
untigdthe first contract year that begins after the end of such
period,

unless otherwise required by law.”.

(2) CONFORMING AMENDMENT.—Section 1876(a)6) of such Act
is amended by striking ‘“subsection (cX7)” and inserting
“subsections (c)(2)(B)(ii) and (eXT)".

19 So in original. Probably should be “significant’’.
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(3) ErrecTIVE DATE.—The amendments made by this subsec- :Zogﬁc 1395mm

tion shall apply with respect to national coverage determina-
tions that are not incorporated in the determination of the per
capita rate of payment for individuals enrolled for 1991 with an
eligible organization which has entered into a risk-sharing con-
tract under section 1876 of the Social Security Act.

(d) PAymMENTS FOR SERVICES FURNISHED BY NON-CONTRACT PRO-
VIDERS.—

(1) INn GENERAL—Section 1876() (42 U.S.C. 1395mm(j)) is
amended—

(A) in paragraph (1(A)—

(i) by striking “physician” each place it appears and
inserting “physician or provider of services or renal
dialysis facility”,

(i1) by striking “physicians’ services” and inserting
“physicians’ services or renal dialysis services”, and

(i1i) by striking “participation agreement under sec-
tion 1842(h)1)” and inserting “applicable participation
agreement”’,

(B) in paragraph (2)— )

(i) by striking “physicians’ services” each place it
appears and inserting “physicians’ services or renal
dialysis services”, and

(ii) by striking “which—" and all that follows and
inserting “which are furnished to an enrollee of an
eligible organization under this setion 2° by a physi-
cian, provider of services, or renal dialysis facility who
is not under a contract with the organization.”.

(2) EFFECTIVE DATE.—The amendment made by paragraph (1)
shall apply with respect to items and services furnished on or
after January 1, 1991.

(e) RETROACTIVE ENROLLMENT.—

(1) In ceEnNEraL—Section 1876(a)(1NE) (42 U.SC.
1395mm(a)1)E)) is amended—

(A) by striking “(E)” and inserting “(E)i)”’; and
(B) by adding at the end the following new clause:

“(iiXI) Subject to subclause (II), the Secretary may make retro-
active adjustments under clause (i) to take into account individuals
enrolled during the period beginning on the date on which the
individual enrolls with an eligible organization (which has a risk-
sharing contract under this section) under a health benefit plan
operated, sponsored, or contributed to, by the individual’s employer
or former employer (or the employer or former em&loyer of the
individual’s spouse) and ending on the date on which the individual
is enrolled in the plan under this section, except that for purposes of
making such retroactive adjustments under this clause, such period
may not exceed 90 days.

“(II) No adjustment may be made under subclause (I) with respect
to any individual who does not certify that the organization pro-
vided the individual with the explanation described in subsection
(cX3XE) at the time the individual enrolled with the organization.”.

(2) EFFECTIVE DATE.—The amendments made by paragraph (1)
shall apply with respect to individuals enrolling with an eligible
organization (which has a risk-sharing contract under section
1876 of the Social Security Act) under a health benefit plan
operated, sponsored, or contributed to, by the individual’s em-

20 8o in original. Probably should be “section”.

42 USC 1395mm
note.

42 USC 1395mm
note.
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ployer or former employer (or the employer or former employer
of the individual’s spouse) on or after January 1, 1991.

42 USC 1395mm (f) Stupy OF CHIROPRACTIC SERVICES.—

note. (1) The Secretary shall conduct a study of the extent to which
health maintenance organizations with contracts under section
1876 of the Social Security Act make available to enrollees
entitled to benefits under title XVIII of such Act chiropractic
services that are covered under such title.

(2) The study shall examine the arrangements under which
such services are made available and the types of practitioners
furnishing such services to such enrollees.

(3) The study shall be based on contracts entered into or
Egggwed on or after January 1, 1991, and before January 1,

(4) The Secretary shall issue a final report to the Committees
on Ways and Means and Energy and Commerce of the House of
Representatives and the Committee on Finance of the Senate on
the results of the study not later than January 1, 1993. The
report shall include recommendations with respect to any legis-
lative and regulatory changes that the Secretary determines are
necessary to ensure access to such services.

(g) PROHIBITING CERTAIN EMPLOYER MARKETING ACTIVITIES.—
(1) IN GENERAL.—Section 1862(b)3) (42 U.S.C. 1395y(b)3)) is
amended by adding at the end the following new subparagraph:
“(C) PROHIBITION OF FINANCIAL INCENTIVES NOT TO ENROLL
IN A GROUP HEALTH PLAN.—It is unlawful for an employer or
other entity to offer any financial or other incentive for an
individual entitled to benefits under this title not to enroll
(or to terminate enrollment) under a group health plan
which would (in the case of such enrollment) be a primary
plan (as defined in paragraph (2)(A)), unless such incentive
is also offered to all individuals who are eligible for cov-
erage under the plan. Any entity that violates the previous
sentence is subject to a civil money penalty of not to exceed
$5,000 for each such violation. The provisions of section
1128A (other than the first sentence of subsection (a) and
other than subsection (b)) shall apply to a civil money
penalty under the previous sentence in the same manner as
such provisions apply to a penalty or proceeding under
section 1128A(a).”.
42 USC 1395y (2) EFFecTiVE DATE.—The amendment made by paragraph (1)
note. shall apply to incentives offered on or after the date of the
enactment of this Act.

SEC. 4205. PEER REVIEW ORGANIZATIONS.

(a) Use oF CORRECTIVE ACTION PLANS.—
(1) IN GENERAL.—Section 1156(b)(1) (42 U.S.C. 1320c-5(bX1)) is
amended—

(A) by inserting “and, if appropriate, after the practi-
tioner or person has been given a reasonable opportunity to
enter into and complete a corrective action plan (which
may include remedial education) agreed to by the organiza-
tion, and has failed successfully to complete such plan,”
after ‘‘concerned,”; and .

(B) by inserting after the second sentence the following:
“In determining whehter 2! a practitioner or person has
demonstrated an unwillingness or lack of ability substan-

#1 8o in original. Probably should be “whether”,
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tially to comply with such obligations, the Secretary shall
consider the practitioner’s or person’s willingness or lack of
ability, during the period before the organization submits
its report and recommendations, to enter into and success-
fully complete a corrective action plan.”.

(2) EFFECTIVE DATE.—The amendments made by paragraph (1) 42 USC 1820c-5
shall apply to initial determinations made by organizations on Pote.
or after the date of the enactment of this Act.

(b) TREATMENT OF OPTOMETRISTS AND PODIATRISTS.—

(1) IN GENERAL.—Section 1154 (42 US.C. 1320c-3) is

amended—
(A) in subsection (aXT)A)i), by inserting “, optometry,
and podiatry” after “dentistry”; and
(B) in subsection (c), by stmkmg “or dentistry”
each place it appears and inserting “dentistry, optometry,
or podiatry”.

(2) EFFECcTIVE DATE.—The amendments made by paragraph (1} 42 USC 1320c-3
shall apply to contracts entered into or renewed on or after the 1ot
date of the enactment of this Act.

(c) CoorpiNaTION OF PROs AND CARRIERS.— 42 USC 1320¢

(1) DEVELOPMENT AND IMPLEMENTATION OF PLAN.—The Sec- Pote:
retary of Health and Human Services shall develop and imple-
ment a plan to coordinate the phymclan review activities of peer
review organizations and carriers. Such plan shall include—

(A) the development of common utilization and medical
review criteria;

(B) criteria for the targetting of reviews by peer review
organizations and carriers; and

(C) improved methods for exchange of information among
peer review organizations and carriers.

(2) RerorT.—Not later than January 1, 1992, the Secretary
shall submit to Congress a report on the development of the
plan described under paragraph (1) and shall include in the
report such recommendations for changes in legislation as may
be appropriate. ;

(d) PEer REvmw Nortice.—
(1) NOTICE OF PROPOSED SANCTIONS.—
(A) ReQuIREMENT.—Section 1154(a)9) (42 U.S.C. 1320c-
3(a)9)) is amended—
(i) by inserting “(A)"” after “(9)”; and
(ii) by adding at the end the following:

“(B) If the organization finds, after notice and hearing, that a
physician has furnished services in violation of this subsection,
the organization shall notify the State board or boards respon-
sible for the licensing or disciplining of the physician of its
finding and decision.”.

(B) DiscLosure.—Section 1160(b)1) (42 U.S.C. 1320c-
9(b)(1)) is amended—

(i) by striking “‘and” at the end of subparagraph (B),

(éli) by adding “and” at the end of subparagraph (C),

an
(ml)1 by adding at the end the following new subpara-

a
“(D) to provide notice to the State medical board in
accordance with section 1154(a)}9)B) when the organization
submits a report and recommendations to the Secretary
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42 USC 1320c-3
note.

42 USC 1320c-5
note.

42 USC 1320c-9
note.

under section 1156(b)(1) with respect to a physician whom
the board is responsible for licensing;”.

(C) ErFeEcTivE DATE.—The amendments made by this
paragraph shall apply to notices of proposed sanctions
issued more than 60 days after the date of the enactment of
this Act.

(2) NOTICE TO STATE MEDICAL BOARDS WHEN ADVERSE ACTIONS
TAKEN BY SECRETARY.—

(A) IN GENERAL,—Section 1156(b) (42 U.S.C. 1320c-5(b)) is
amerlllded by adding at the end the following new para-
grap

“(6) When the Secretary effects an exclusion of a physician under
paragraph (2), the Secretary shall notify the State board responsible
for the licensing of the physician of the exclusion.”.

(B) EfFecTivE DATE.—The amendments made by this
paragraph shall apply to sahctions effected more than 60
days after the date of the enactment of this Act.

(e) CONFIDENTIALITY OF PEER REVIEW DELIBERATIONS.—

(1) IN GeENErRaL.—Section 1160(d) (42 U.S.C. 1320c-9(d)) is
amended by adding at the end the following: “No document or
other information produced by such an organization in connec-
tion with its deliberations in making determinations under
section 1154(a)(1)(B) or 1156(a)(2) shall be subject to subpena or
discovery in any administrative or civil proceeding; except that
such an organization shall provide, upon request of a practi-
tioner or other person adversely affected by such a determina-
tion, a summary of the organization’s findings and conclusions
in making the determination.”.

(2) EFFECTIVE DATE.—The amendments made by paragraph (1)
s:;llAapply to all proceedings as of the date of the enactment of
this Act.

(f) CLARIFICATION OF LiMiTATION ON LiaBiLiTY.—Section 1157(b) (42
U.8.C. 1320c-6(b)) is amended—

(1) by inserting ‘“‘organization havmg a contract with the
Secretary under this part and no” after *

(2) by striking “by him”, and

(8) by striking “he has exercised due care” and inserting “due
care was exercised in the performance of such duty, function, or
activity”,

(g) MiscELLANEOUS AND TECHNICAL AMENDMENTS RELATING TO
Peer REVIEW ORGANIZATIONS.—

(1) CLARIFICATION OF PATIENT NOTIFICATION REQUIREMENTS FOR
DENIAL OF PAYMENT BY PRO.—

(A) In GENERAL.—Section 1154(a)3XE) (42 U.S.C. 1320c-
3(a)X3XE)) is amended—

(1) by striking “(E)” and inserting “(E)(i)”;
(ii) by inserting after 1tems the following:
“provided by a physician that were”
(i) by stnkmg “physician and hospital.” and insert-
ing “physician.”; and
(iv) by adding at the end the following new clause:

“(ii) In the case of services or items provided by an entity or
practitioner other than a physician, the Secretary may sub-
stitute the entity or practitioner which provided the services or
items for the term ‘physician’ in the notice described in clause
(i.”.



PUBLIC LAW 101-508—NOV. 5, 1990 104 STAT. 1388-115

(B) EFrFecTIVE DATE.—The amendments made by subpara- 42 USC 1320c-3
graph (A) shall take effect as if included in the enactment ™ote.
of the Omnibus Budget Reconiliation 22 Act of 1989.
(2) CLARIFICATION OF APPLICATION OF CRITERIA FOR DENIAL OF
PAYMENT.—
(A) In GENERAL—Section 1154(a)2) (42 U.S.C. 1320c-
3(a)2)) is amended by striking the third sentence and
inserting the following: “The organization shall identify
cases for which payment should not be made by reason of
paragraph (1)(B) only through the use of criteria developed
pursuant to guidelines established by the Secretary.”.
(B) ErFecTIVE DATE.—The amendment made by subpara— 42 USC 1820c-3
graph (A) shall take effect as if included in the enactment Dote-
19858 Consolidated Omnibus Budget Reconciliation Act of

SEC. 4206. MEDICARE PROVIDER AGREEMENTS ASSURING THE IM-
PLEMENTATION OF A PATIENT’S RIGHT TO PARTICIPATE IN
AND DIRECT HEALTH CARE DECISIONS AFFECTING THE
PATIENT.

(a) IN GENERAL.—Section 1866(a)(1) (42 U.S.C. 1395cc(a)(1)) is
amended—

(1) in subsection (a)}1)—

(A) by striking “and” at the end of subparagraph (O),

(B) by striking the period at the end of subparagraph (P)
and inserting “, and”, and

(C) by inserting after subparagraph (P) the following new
subparagraph:

“(Q) in the case of hospitals, skilled nursing facilities, home
health agencies, and hospice programs, to comply with the
r uirement of subsection (f) (relating to maintaining written

icies and procedures respecting advance directives).”; and
sec(:?;) by inserting after subsection (e) the following new sub-
ion:

“(fX1) For purposes of subsection (a)1)(Q) and sections
1819(c)X2)E), 1833(r), 1876(cX8), and 1891(a)6), the requirement of
this subsection is that a prmnder of services or prepaid or eligible
organization (aa the case m fr be) maintain written policies and
procedures with respect to all adult individuals receiving medical
care by or through the provider or organization—

“(A) to provide written information to each such individual

concerning—

“(i) an individual’s rights under State law (whether statu-

tory or as recognized by the courts of the State) to make

ns concerning such medical care, including the right

to accept or refuse medical or surgical treatment and the

right to formulate advance directives (as defined in para-

graph (3)), and

“(ii) the written policies of the provider or organization
respecting the implementation of such rights;

“(B) to document in the individual’s medical record whether
or not the individual has executed an advance directive;

“C) not to condition the provision of care or otherwise
discriminate against an individual based on whether or not the
individual has executed an advance directive;

“(D) to ensure compliance with requlrements of State law
(whether statutory or as recognized by the courts of the State)

22 8 in original. Probably should be “Reconciliation”. ~



104 STAT. 1388-116 PUBLIC LAW 101-508—NOV. 5, 1990

respecting advance directives at facilities of the provider or
organization; and
“(E) to provide (individually or with others) for education
for staff and the community on issues concerning advance
directives.
Subparagraph (C) shall not be construed as requiring the provision
of care which conflicts with an advance directive.

“(2) The written information described in paragraph (1XA) shall
be provided to an adult individual—

“(A) in the case of a hospital, at the time of the individual's
admission as an inpatient,

“(B) in the case of a skilled nursing facility, at the time of the
individual’s admission as a resident,

‘(C) in the case of a home health agency, in advance of the
individual coming under the care of the agency,

‘D) in the case of a hospice program, at the time of initial
receipt of hospice care by the individual from the program, and

“(E) in the case of an eligible organization (as defined in
section 1876(b)) or an organization provided payments under
section 1833(a)(1XA), at the time of enrollment of the individual
with the organization.

“(3) In this subsection, the term ‘advance directive’ means a
written instruction, such as a living will or durable power of attor-
ney for health care, recognized under State law (whether statutory
or as recognized by the courts of the State) and relating to the
provision of such care when the individual is incapacitated.”.

(b) APPLICATION TO PREPAID ORGANIZATIONS. —

(1) ELIGIBLE ORGANIZATIONS.—Section 1876(c) of such Act (42
U.S.C. 1395mm(c)) is amended by adding at the end the follow-
ing new paragraph:

“(8] A contract under this section shall provide that the eligible
organization shall meet the requirement of section 1866(f) (relating
to maintaining written policies and procedures respecting advance
directives).”.

(2) OTHER PREPAID ORGANIZATIONS,—Section 1833 of such Act
(42 U.S.C. 1395]) is amended by adding at the end the following
new subsection:

“(r) The Secretary may not provide for payment under subsection
(aX1)XA) with respect to an organization unless the organization
provides assurances satisfactory to the Secretary that the organiza-
tion meets the requirement of section 1866(f) (relating to maintain-
ing written policies and procedures respecting advance directives).”

42 USC 1395cc (c) EFFECT ON STATE LAW.—Nothing in subsections (a) and (b) shall

note. be construed to prohibit the application of a State law which allows
for an objection on the basis of conscience for any health care
provider or any agent of such provider which, as a matter of
conscience, cannot implement an advance directive.

(d) CONFORMING AMENDMENTS.—

(1) Section 1819(cX1) of such Act (42 U.S.C. 1395i-3(c)1)) is

amended by adding at the end the following new subparagraph:

‘“(E) INFORMATION RESPECTING ADVANCE DIRECTIVES.—A

skilled nursing facility must comply with the requirement:

of sectlon 1866(f) (relating to maintaining wnt:ten policies

procedures respecting advance directives).”

(2) Sectlon 1891(a) of such Act (42 U.S.C. 1395bbb(a)) is

amended by adding at the end the following:
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“(6) The agency complies with the requirement of section
1866(f) (relating to maintaining written policies and procedures
respecting advance directives).”.

(e) EFFeCTIVE DATES.—

(1) The amendments made by subsections (a) and (d) shall 42 USC 1395i-8
apply with respect to services furnished on or after the first day note.
of the first month beginning more than 1 year after the date of
the enactment of this Act.

(2) The amendments made by subsection (b) shall apply to 42 USC 1395
contracts under section 1876 of the Social Security Act and ™°%
payments under section 1833(a)(1XA) of such Act as of first day
of the first month beginning more than 1 year after the date of
the enactment of this Act.

SEC. 4027. MISCELLANEOUS AND TECHNICAL PROVISIONS RELATING TO
PARTS A AND B.

(a) HosprrAL AND PHYsICIAN OBLIGATIONS WiTH RESPECT TO EMER-
GENCY MEpICAL CONDITIONS.—

(1) PEEr REVIEW.—(A) Section 1867(d) (42 U.S.C. 1395dd(d)), as
amended by section 4008(b)3), is amended by adding at the end
the following new paragraph:

“(3) CONSULTATION WITH PEER REVIEW ORGANIZATIONS.—In
considering allegations of violations of the requirements of this
section in imposing sanctions under paragraph (1), the Sec-
retary shall request the appropriate utilization and quali
control peer review organization (with a contract under part
of title XI) to assess whether the individual involved had an
emergency medical condition which had not been stabilized, and
provide a report on its findings. Except in the case in which a
delay would jeopardize the health or safety of individuals, the
Secretary shall request such a review before effecting a sanction
under pamﬁraph (1) and shall provide a period of at least 60
days for such review.23

(B) Section 1154(a) (42 U.S.C. 1320c-4(a)) is amended by adding 42 USC 1320c-3
at the end the following new paragraph: note.

“(16) The organization sh rovide for a review and report to
the Secretary when requ by the Secretary under section
1867(d)(3). The organization shall provide reasonable notice of
the review to the physician and hospital involved. Within the
time ﬁriod permitted by the Secretary, the organization shall
provide a reasonable opportunity for discussion with the physi-
cian and hospital involved, and an opportunity for the physician
and hospital to submit additional information, before issuing its
report to the Secretary under such section.”.

(C) The amendment made by sub ph (A) shall take 42 USC 1320c-3
effect on the first day of the first mont he&;;nmg more than 60 note.
days after the date of the enactment of this Act. The amend-
ment made by sub}:aragraph (B) shall apply to contracts under
part B of title XI of the Social Security Xct as of the first day of
the first month beginning more than 60 days after the date of
the enactment of this Act.

(2) CiviL MONETARY PENALTIES.—Section 1867(d)(2)B) (42
U.S.C. 1395dd(dX2)(B)) is amended by striking “knowingly” and
inserting “negligently”.

(3) ExcrusioN.—Section 1867(d)X2)XB) (42 US.C.
1395dd(d)2)(B)) is amended by striking ‘“knowing and willful or
negligent” and inserting “is gross and flagrant or is repeated”.

23 8o in original. Probably should be “review.".”.
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42 USC 1395dd
note,

42 USC 1395ww
note.

42 USC 1395ww
note.

42 USC 1395pp
note.

(4) ErrFecTIVE DATE.—The amendments made by this subsec-
tion shall apply to actions occurring on or after the first day of
d}:f ?ixth month beginning after the date of the enactment of
this Act

(b) ExTENSIONS OF EXPIRING PROVISIONS.—

(1) PROHIBITION ON COST SAVINGS POLICIES BEFORE BEGINNING
OF FISCAL YEAR.—Notwithstanding any other provision of law,
the Secretary of Health and Human Services may not issue any
proposed or final regulation, instruction, or other policy which
is estimated by the Secretary to result in a net reduction in
expenditures under title XVIII of the Social Security Act in a
fiscal year (beginning with fiscal year 1991 and ending with
fiscal year 1993, or, if later, the last fiscal year for which there
is a maximum deficit amount specified under section 3(7) of the
Congressional Budget and Impoundment Control Act of 1974) of
more than $50,000,000, except as follows:

(A) The Secretary may issue such a proposed regulation,
instruction, or other policy with respect to the fiscal year
before the May 15 prece%mg the beginning of the fiscal
year.

(B) The Secretary may issue such a final regulation,
instruction, or other policy with respect to the fiscal year on
or after October 15 of the fiscal year.

(C) The Secretary may, at any time, issue such a proposed
or final regulation, instruction, or other policy with respect
to the fiscal year if required to implement specific provi-
sions under statute.

(2) PROHIBITION OF PAYMENT CYCLE CHANGES.—Notwithstand-
ing any other provision of law, the Secretary of Health and
Human Services is not authorized to issue, after the date of the
enactment of this Act, any final regulation, instruction, or other
policy change which is primarily intended to have the effect of
slowing down or speeding up claims processing, or delaying
payment of claims, under tltle XVIII of the Social Security Act.

(3) WAIVER OF LIABILITY FOR HOME HEALTH AGENCIES.—Section
9305(g)(3) of the Omnibus Budget Reconciliation Act of 1986, as
amended by section 426(d) of the Medicare Catastrophic Cov-
erage Act of 1988, is amended by striking “November 1, 1990”
and inserting ‘“December 31, 1995".

(4) EXTENSION AND EXPANSION OF WAIVERS FOR SOCIAL HEALTH
MAINTENANCE ORGANIZATIONS.—

(A) EXTENSION OF CURRENT WAIVERS.—Section 4018(b)
of the Omnibus Budget Reconciliation Act of 1987 is
amended—

(i) in paragraph (1), by striking ‘“‘September 30, 1992”
and inserting “December 31, 1995"; and
(ii) in paragraph 4)—

Mb iy' strlkmg “final” and inserting ‘“‘second in-
terim”,

(I1) by stnkmg the period at the end and insert-
ing the following: ‘, and shall submit a final report
on the demonstration projects conducted under sec-
tion 2355 of the Deficit Reduction Act of 1984 not
later than March 31, 1996.”.

(B) EXPANSION OF DEMONSTRATIONS.—Section 2355 of the
Deficit Reduction Act of 1984 is amended—
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(i) in subsection (a), by adding at the end the follow-
ing: “Not later than 12 months after the date of the
enactment of the Omnibus Budget Reconciliation Act
of 1990, the Secretary shall approve such applications
or protocols for not more than 4 additional projects
described in subsection (b).”;

(ii) by amending paragraph (1) of subsection (b) to
read as follows:

“(1) to demonstrate— .

“(A) the concept of a social health maintenance organiza-
tion with the organizations as described in Project No. 18-
P-9 7604/1-04 of the University Health Policy Consortium
of Brandeis University, or

“(B) in the case of a project conducted as a result of the
amendments made by section 12907(c)4)A) of the Omnibus
Budget Reconciliation Act of 1990, the effectiveness and
feasibilitly 24 of innovative approaches to refining targeting
and financing methodologies and benefit design, including
the effectiveness of feasibility of—

*(i) the benefits of expanded post-acute and commu-
nity care case management through links between
chronic care case management services and acute care
providers;

“(ii) refining targeting or reimbursement method-
ologies;

“(iii) the establishment and operation of a rural serv-
ices delivery system; or

“(iv) the effectiveness of second-generation sites in
reducing the costs of the commencement and manage-
ment of health care service delivery;”;

(iii) in subsection (b)—

(I) by inserting “‘and” at the end of paragraph (3),

(IT) by striking the semicolon at the end of para-

gra 1}1 (l;i) and inserting a peril?si, aS.nd " i @
striking paragra (5), (6), an .

(iv) in auhB);cﬁon (c)— .

(D by striking “and” at the end of paragraph (1),

(I) g striking the Peri at the end of para-
graph (2) and inserting ; and”, and

(III) by adding at the end the following new
paragraph:

“(3) in the case of a project conducted as a result of the
amendments made by section 12907(c)(4XA) of the Omnibus
Bt{%t Reconciliation Act of 1990, any requirements of titles
X or XIX of the Social Security Act that, if imposed, would
prohibit such project from being conducted.”’; and

(v) by adding at the end the following new subsection:

“(e) There are authorized to be appropriated $3,500,000 for the
costs of technical assistance and eva.ﬁlatiun related to projects con-
ducted as a result of the amendments made by section 12907(c)(4)(A)
of the Omnibus Budget Reconciliation Act of 1990.”.
(c) DEVELOPMENT OF ProsPECTIVE PAYMENT SystEm ror Home 42 USC 1895x
HEALTH SERVICES.— note.

(1) DEVELOPMENT OF PROPOSAL.—The Secretary of Health and
Human Services shall develop a pro to modify the current
system under which payment is e for home health services
under title XVIII of the Social Security Act or a proposal to

#4 So in original. Probably should be “feasibility”.
25 80 in original. Probably should be “(7);".
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replace such system with a system under which such payments
would be made on the basis of prospectively determined rates.
In developing any proposal under this paragraph to replace the
current system with a prospective payment system, the Sec-
retary shall—

(A) take into consideration the need to provide for appro-
priate limits on increases in expenditures under the
medicare program;

(B) provide for adjustments to prospectively determined
rates to account for changes in a provider's case mix,
severity of illness of patients, volume of cases, and the
development of new technologies and standards of medical
practice;

(C) take into consideration the need to increase the pay-
ment otherwise made under such system in the case of
services provided to patients whose length of treatment or
costs of treatment %reatly exceed the length or cost of
treatment provided for under the applicable prospectively
determined payment rate;

(D) take into consideration the need to adjust payments
under the system to take into account factors such as
differences in wages and wage-related costs among agencies
located in various geographic areas and other factors the
Secretary considers appropriate; and

(E) analyze the feasibility and appropriateness of
establishing the episode of illness as the basic unit for
making payments under the system.

(2) REporTs.—(A) By not later than April 1, 1993, the Sec-
retary of Health and Human Services shall submit the research
findings upon which the proposal described in paragraph (1)
shall be based to the Committee on Finance of the Senate and
the Committee on Ways and Means of the House of Representa-
tives.

(B) By not later than September 1, 1993, the Secretary shall
submit the proposal developed under paragraph (1) to the
Committee on Finance of the Senate and the Committee on
Wags and Means of the House of Representatives.

(C) By not later than March 1, 1994, the Prospective Payment
Assessment Commission shall submit an analysis of and com-
ments on the proposal developed under paragraph (1) to the
Committee on Finance of the Senate and the Committee on
Ways and Means of the House of Representatives.

(d) HomeE HEavLTH WAGE INDEX.—

(1) INn cENErRaL.—Section 1861(v)(1)(L)Xiii) (42 U.S.C.
1395x(v)(1)XL)(iii)) is amended to read as follows:

“(iii) Not later than July 1, 1991, and annually thereafter, the
Secretary shall establish limits under this subparagraph for cost
reporting periods beginning on or after such date by utilizing the
area wage index applicable under section 1886(d)(3)E) as of such
date to hospitals located in the geographic area in which the home
health agency is located (determined without regard to whether
such hospitals have been reclassified to a new geographic area
pursuant to section 1886(d)X8)B), a decision of the Medicare Geo-
(gl'raphic Classification Review Board under section 1886(d)(10), or a

ecision of the Secretary).”.

(2) APPLICATION ON BUDGET-NEUTRAL BASIs.—In updating the
wage index for establishing limits under section 1861(v)(1)L)Xiii)
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of the Social Security Act, the Secretary shall ensure that
aggregate payments to home health agencies under title XVIII
of such Act will be no greater or lesser than such payments
would have been without regard to such update.

(3) TransimioN  prOvVisiON.—Notwithstanding  section 42 USC 1395x
1861(v)(1XL)iii) of the Social Security Act, the Secretary of Dote
Health and Human Services shall, in determining the limits of
reasonable costs under title XVIII of such Act with respect to
services furnished by a home health agency, utilize a wage
index equal to—

(A) for cost reporting periods beginning on or after July 1,
1991, and on or before June 30, 1992, a combined area wage
index consisting of—

(i) 67 percent of the area wage index applicable under
section 1861(v)(1)L)(iii) of such Act to such home health
agency, determined using the survey of the 1982 wages
and wage-related costs of hospitals in the United States
conducted under such section, and

(ii) 33 percent of the area wage index applicable
under section 1886(d)}3)XE) of such Act to hospitals
located in the geographic area in which the home
health agency is located, determined using the survey
of the 1988 wages and wage-related costs of hospitals in
the United States conducted under such section; and

(B) for cost reporting periods beginning on or after July 1,
1992, and on or before June 30, 1993, a combined area wage
index consisting of—

(i) 33 percent of the area wage index applicable under
section 1861(v)(1)(L)iii) of such Act to such home health
agency, determined using the survey of the 1982 wages
and wage-related costs of hospitals in the United States
conducted under such section, and

(ii) 67 percent of the area wage index applicable
under section 1886(d)3)E) of such Act to hospitals
located in the geographic area in which the home
health agency is located, determined using the survey
of the 1988 wages and wage-related costs of hospitals in
the United States conducted under such section. ;

(3) EFFECTIVE DATE.—The amendment made by paragraph (1) 42 USC 1395x
shall apply with respect to home health agency cost reporting 1ot
periods beginning on or after July 1, 1991.

(e) CLARIFICATION OF DEFINITIONS AND REPORTING REQUIREMENTS
RELATING TO PHYSICIAN OWNERSHIP AND REFERRAL.—

(1) CrariFyING DEFINITIONS.—Section 1877(h) of the Social
Security Act (42 U.S.C. 1395nn(h)) is amended—

(A) in paragraph (6)(A), by st.nkmq in the case of” and
all that follows through “the service,” and inserting “in the
case of an item or service for which payment may be made
under part B, the request by a physician for the item or
service,”;

(B) in paragraph (6)B), by striking “ m the case of another
clinical laboratory service,”, and

(C) by redesignating paragraph (6) as paragraph (7) and
by u}alsertmg after paragraph (5) the following new para-
grap
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“(6) InvesToR.—The term ‘investor’ means, with respect to an
entity, a person with a financial relationship specified in subsec-
tion (a)(2) with the entity.”.

(2) EXEMPTION FOR FINANCIAL RELATIONSHIPS WITH HOSPITAL
UNRELATED TO THE PROVISION OF CLINICAL LABORATORY SERV-
1ces.—Section 1877(b) is amended by redesignating paragraph
(4) as paragraph (56) and by inserting after paragraph (3) tﬁe
following new paragraph:

“(4) HOSPITAL FINANCIAL RELATIONSHIP UNRELATED TO THE
PROVISION OF CLINICAL LABORATORY SERVICES.—In the case of a
financial relationship with a hospital if the financial relation-
ship. doe;g not relate to the provision of clinical laboratory
services.”.

(3) REVISION OF REPORTING REQUIREMENTS.—Section 1877(f) (42
U.S.C. 1395nn(f)) is amended—

(A) by amending paragraph (2) to read as follows:

“(2) the names and unique physician identification numbers
of all physicians with an ownership or investment interest (as
described in subsection (a)}2)(A)) in the entity, or whose imme-
diate relatives have such an ownership or investment.”;

(B) in the third sentence, by striking ‘1 year after the
date of the enactment of this section” and inserting “Octo-
ber 1, 1991”; and

(C) by adding at the end the following new sentences:
“The requirement of this subsection shall not apply to
covered items and services provided outside the United
States or to entities which the Secretary determines pro-
vides services for which payment may be made under this
title very infrequently. The Secretary may waive the
requirements of this subsection (and the requirements of
chapter 35 of title 44, United States Code, with respect to
information provided under this subsection) with respect to
reporting by entities in a State (except for entities provid-
ing clinical laboratory services) so long as such reporting
occurs in at least 10 States, and the Secretary may waive
such re&uirements with respect to the providers in a State
required to report so long as such uirements are not
waived with respect to parenteral and enteral suppliers,
end stage renal disease facilities, suppliers of ambulance
services, hospitals, entities providing physical therapy serv-
ices, and entities providing diagnostic imaging services of
any type.”.

(4) DATE OF ISSUANCE OF REPORTS AND REGULATIONS.—(A) Sec-
tion 6204 of the Omnibus Budget Reconciliation Act of 1989 is
amended by striking subsection (f) and inserting the following:

“(f) StaTisTICAL SUMMARY OF COMPARATIVE UTiLizaTioN.—Not
later than June 30, 1992, the Secretary of Health and Human
Services shall submit to Congress a statistical profile comparing
utilization of items and services by medicare beneficiaries served by
entities in which the referring physician has a direct or indirect
financial interest and by medicare beneficiaries served by other
entities, for the States and entities specified in section 1877(f) of the
Social Security Act (other than entities providing clinical laboratory
services).”.

(B) Section 6204(d) of the Omnibus Budget Reconciliation Act
of 1989 is amended by striking “October 1, 1990” and inserting
“October 1, 1991”".
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(5) ErFecTIVE DATE.—The amendments made by this subsec- 42 USC 1395nn
tion shall be effective as if included in the enactment of section note.
6204 of the Omnibus Budget Reconciliation Act of 1989.

(f) Case MANAGEMENT DEMONSTRATION PrOJECT.— 42 USC 1895b-1

(1) INn geNeErAL.—Notwithstanding any other provision of law, note.
the Secretary of Health and Human Services shall resume the 3
case management demonstration projects described in para-
%l;aph (2) and approved under section 425 of the Medicare

tastrophic Coverage Act of 1988 (in this subsection referred to
as “MCCA").

(2) Prosect pEScrIPTIONS.—The demonstration projects re-
ferred to in paragraph (1) are—

(A) the project proposed to be conducted by Providence
Hospital for case management of the elderly at risk for
acute hospitalization as described in Project No. 18-P-
99379/5-01;

(B) the project proposed to be conducted by the Iowa
Foundation for Medical Care to study patients with chronic
congestive conditions to reduce repeated hospitalizations of
such patients as described in Project No. P-99399/4-01; and

(C) the project proposed to be conducted by Key Care
Health Resources, Inc., to examine the effects of case
management on 2,500 high cost medicare beneficiaries as
described in Project No. 18-P-99396/5.

(3) TeErMS AND coNDITIONS.—Except as provided in paragraph
(4), the demonstration projects resumed pursuant to paragraph
(1) shall be subject to the same terms and conditions established
under section 425 of MCCA. In determining the 2-year duration
gg:iod of a project resumed pursuant to paragraph (1), the

retary may not take into account any period of time for
which the project was in effect under section 425 of MCCA.

(4) AUTHORIZATION OF APPROPRIATIONS.—Notwithstanding sec-
tion 425(g) of MCCA, there are authorized to be appropriated for
administrative costs in carrying out the demonstration projects
resumed pursuant to paragraph (1) $2,000,000 in each of fiscal
years 1991 and 1992.

(g) ProHiBITION OF UsEr FEES FOR SURVEY AND CERTIFICATION.—
Section 1864 (42 U.S.C. 1395aa) is amended by adding at the end the
following new subsection:

“(e) Notwithstanding any other provision of law, the Secretary
may not impose, or require a State to impose, any fee on any facility
or entity subject to a determination under subsection (a), or any
renal dialysis facility subject to the requirements of section
1881(b)(1), for any such determination or any survey relating to
determining the compliance of such facility or entity with any
requirement of this title.”.

(h) DELEGATION OF AUTHORITY TO INsPECTOR GENERAL.—Section
1128A(j) (42 U.S.C. 1320a-Ta(j)) is amended—

(i) by striking “(j)” and inserting “(X1)"; and

(ii) by adding at the end the following new paragraph:

“(2) The Secretary may delegate authority granted under this
section and under section 1128 to the Inspector General of the
Department of Health and Human Services.”.

(i) MobrricaTioN oF HoME HEaLTH AGENcY DEFICIENCY STAND-
ARDS.—

(1) In cENErAL.—Effective as if included in the enactment of
the Omnibus Budget Reconciliation Act of 1987, section
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42 USC 1395bbb
note.

42 USC 1395hh
note.

42 USC 1395nn.

42 USC 1395dd.

1891(a)3)D)iii) of the Social Security Act (42 U.S.C.
1395bbb(a)3)XDXiii)) is amended by striking “which has been
determined” and all that follows and inserting the following:
“which, within the previous 2 years—
“(I) has been determined to be out of compliance with
subparagraph (A), (B), or (C);
“(PI'I) has [l:een subject to an extended (or partial extended)
survey under subsection (c)(2)D);
“(I1I) has been assessed a civil money penalty described in
subsection (f(2)(A){) of not less than $5,000; or
“(IV) has been subject to the remedies described in
?&bé%ign (e)l1) or in clauses (ii) or (iii) of subsection
(2) EFFECTIVE DATE.—The amendments made by paragraph (1)
shall take effect as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1987, except that the Secretary
may not permit approval of a training and competency evalua-
tion program or a competency evaluation program offered by or
in a home health agency which, pursuant to any Federal or
State law within the 2-year period beginning on October 1,

1988—

(i) had its participation terminated under title XVIII
of the Social Security Act;

(ii) was assessed a civil money penalty not less than
$5,000 for deficiencies in applicable quality standards

, for home health agencies;

(iii) was subject to suspension by the Secretary of all
or part of the payments to which it would otherwise be
entitled under such title.2¢

(iv) operated under a tempor management ap-
pointed to oversee the operation of the agency and to
ensure the health and safety of the agency’s patients;
or

(v) pursuant to State action, was closed or had its
residents transferred.

(j) UsE oF INTERIM FINAL REGULATIONS.—The Secretary of Health
and Human Services shall issue such regulations (on an interim or
other basis) as may be necessary to implement this title and the
amendments made by this title.

(k) MisceLLANEOUS TECHNICAL CORRECTIONS.—

(1) The third sentence of subsections (a) and (bX1) of section
1882 of the Social Security Act (42 U.S.C. 1395ss), as amended by
section 203(a)(1XA) of the Medicare Catastrophic Coverage
Regeal Act, is amended by striking “(k)4),”.

(2) Section 1877(g)(5) of the Social Security Act, as added by
section 6204(a) of OBRA-1989, is amended by adding at the end
the following new sentence: “The provisions of section 1128A
(other than the first sentence of su ion (a) and other than
subsection (b)) shall apply to a civil money penalty under the
previous sentence in the same manner as such provisions apply
to a penalty or proceeding under section 1128A(a).”.

(8) Subsection (i) of section 1867 of the Social Security Act, as
added by section 6211(f) of the Omnibus Budget Reconciliation
Act of 1989, is amended to read as follows:

“(i) WHISTLEBLOWER PROTECTIONS.—A participating hospital may
not penalize or take adverse action against a qualified medical
person described in subsection (c)1)(AXiii) or a physician because the

%980 in original. Probably should be “".
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person or physician refuses to authorize the transfer of an indi-
g an emergency medical condition that has not been
stablhzed or against any ital employee because the employee
reports a violation of a requirement of this section.”
(4) Section 6213(d) of the Omnibus Budget Reconciliation Act
of 1989 is amended by striking “take effect” and inserting 42 USC 1395x
“apply to services furnished on or after”. note.
(5) gectmn 6217(a) of the Omnibus Bu t Reconciliation Act
of 1989 is amended in the matter p paragraph (1) by 42 USC 1395ww
maertmg after “payments”’ the followi out of the Federal n"ote
ital Insurance Trust Fund and the ederal Supplementary
edgcal Insurance Trust Fund (in such proportmns as the Sec
retary determines to be a 1g:prcq:nruﬂ:e in a year)”.
(6) Section 1139(d) of t unt Act, as amended by 42 USC 1320b-9.
section 6221 of Omnibus Budget Reconciliation Act of 1989, is
amended by striking “interim report” and all that follows
through “setting forth” and inserting the following: “interim
report no later than March 31, 1990, and a final report no later
than March 31, 1991, setting forth”".

PART 4—PROVISIONS RELATING TO MEDICARE
PART B PREMIUM AND DEDUCTIBLE

SEC. 4301. PART B PREMIUM.

Section 1839(e)(1) (42 U.S.C. 1395r(e)(1)) is amended—
(1) by inserting “(A)” after “(e)(1)”, and
(2) by adding at the end the following new subparagraph:
“(B) Notmthstandmg the provisions of subsection (a), the monthl
premium for each individual enrolled under this part for eac
month in—
(1) 1991 shall be $29.90,
“(i1) 1992 shall be $31.80,
“(iii) 1993 shall be $36.60,
“(iv) 1994 shall be $41.10, and
“(v) 1995 shall be $46.10.”.

SEC. 4302. PART B DEDUCTIBLE.

Section 1833(b) (42 U.S.C. 1395]) is amended by inserting after
“$15” the following: “for calendar years before 1991 and $100 for
1991 and subsequent years”.

PART 5—MEDICARE SUPPLEMENTAL INSURANCE
POLICIES

SEC. 4351. SIMPLIFICATION OF MEDICARE SUPPLEMENTAL POLICIES.

(a) IN GENERAL.—Section 1882 (42 U.S.C. 1395ss) is amended—
(1) in subsection (b)(1)(B), by striking “through (4)” and insert-
ing “through (5)”;
(2) in subsection (c)—
(A) by striking “and” at the end of paragraph (3),
(B) by strlklng the period at the end of paragraph (4) and
inserting “; and”, and
(©) by msertmg after paragraph (4) the following new

paragrap.
“(5) meet.s the applicable requirements of subsections (o)
through (t).”; and
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(3) by adding at the end the following new subsections:

‘(o) The requirements of this subsection are as follows:

“(1) Each medicare supplemental policy shall provide for
coverage of a group of benefits consistent with subsection (p).

“(2) If the medicare supplemental policy provides for coverage
of a group of benefits other than the core group of basic benefits
described in subsection (p)(2)B), the issuer of the policy must
make available to the individual a medicare supplemental
policy with only such core group of basic benefits.

“(3) The issuer of the policy has provided, before the sale of
the policy, an outline of coverage that uses uniform language
and format (including layout and print size) that facilitates
comparison among medicare supplemental policies and
comparison with medicare benefits.

“(p)1)A) If, within 9 months after the date of the enactment of
this subsection, the National Association of Insurance Commis-
sioners (in this subsection referred to as the ‘Association’) promul-
gates—

“(i) limitations on the groups br packages of benefits that may
be offered under a medicare supplemental policy consistent
with paragraphs (2) and (3) of this subsection,

“(ii) uniform language and definitions to be used with respect
to such benefits,

“(iii) uniform format to be used in the policy with respect to
such benefits, and

“(iv) other standards to meet the additional requirements
imposed by the amendments made by the Omnibus Budget
Reconciliation Act of 1990,

(such limitations, language, definitions, format, and standards re-
ferred to collectively in this subsection as ‘NAIC standards’), subsec-
tion (gX2)(A) shall be applied in each State, effective for policies
issued to policyholders on and after the date specified in subpara-
graph (C), as if the reference to the Model Regulation adopted on
June 6, 1979, included a reference to the NAIC standards.

“(B) If the Association does not promulgate NAIC standards
within the 9-month period specified in subparagraph (A), the Sec-
retary shall promulgate, not later than 9 months after the end of
such geriod, limitations, language, definitions, format, and stand-
ards described in clauses (i) through (iv) of such subparagraPh (in
this subsection referred to collectively as ‘Federal standards’) and
subsection (g)X(2)(A) shall be applied in each State, effective for
policies issued to policyholders on and after the date specified in
subparagraph (C), as if the reference to the Model Regulation
adopted on June 6, 1979, included a reference to the Federal
standards.

“(CXi) Subject to clause (ii), the date specified in this subparagraph
for a State is the date the State adopts the NAIC standards or the
Federal standards or 1 year after the date the Association or the
Secretary first adopts such standards, whichever is earlier.

“({i) In the case of a State which the Secretary identifies, in
consultation with the Association, as—

“(I) requiring State legislation (other than legislation appro-
priating funds) in order for medicare supplemental policies to
meet the NAIC or Federal standards, but

“(II) having a legislature which is not scheduled to meet in
1992 in a legislative session in which such legislation may be
considered,
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the date specified in this subparagraph is the first day of the first
calendar quarter beﬁgming after the close of the first legislative
session of the State legislature that begins on or after January 1,
1992. For purposes of the previous sentence, in the case of a State
that has a 2-year legislative session, each year of such session shall
be deemed to be a separate regular session of the State legislature.
“D) In promulgating standards under this paragraph, the
Association or Secretary shall consult with a working group com-
posed of representatives of issuers of medicare supplemental poli-
cies, consumer ups, medicare beneficiaries, and other qualified
individuals. Such representatives shall be selected in a manner so as
to assure balanced representation among the interested (frou X
“(E) If benefits (including deductibles and coinsurance) under this
title are changed and the Sec determines, in consultation with
the Association, that changes in the NAIC or Federal standards are
needed to reflect such changes, the preceding provisions of this
paragraph shall apply to the modification of standards previously
established in the same manner as they applied to the original
establishment of such standards.
“(2) The benefits under the NAIC or Federal standards shall
provide—
“(A) for such groups or packages of benefits as may be appro-
priate taking into account the considerations specified in
paragraph (3) and the requirements of the succeeding subpara-

graphs;

“(B) for identification of a core group of basic benefits

common to all policies, and

“(C) that, subject to paragraph (5)XB), the total number of

different benefit packages (counting the core group of basic
benefits described in subparagraph (B) and each other combina-
tion of benefits that may be offered as a separate benefit
package) that may be established in all the States and by all
issuers shall not exceed 10.

“(3) The benefits under paragraph (2) shall, to the extent
possible—

“(A) provide for benefits that offer consumers the ability to
urchase the benefits that are available in the market as of the
ate of the enactment of this subsection; and

“(B) balance the objectives of (i) simplifying the market to

facilitate comparisons among policies, (i1) avoiding adverse
selection, (iii) providing consumer choice, (iv) providing market
stability, and (v) promoting competition.

“(4XA)i) Except as provided in subparagraph (B), no State with a
regulatory program approved under subsection (b)1) may provide
for or permit the grouping of benefits (or language or format with
respect to such benefits) under a medicare au%glemental policy
unless such grouping meets the applicable standards.

“(ii) Except as provided in subparagraph (B), the Secretary may
not provide for or permit the grouping of benefits (or language or
format with respect to such benefits) under a medicare supple-
mental policy seeking approval by the Secretary unless such group-
ing meets the applicable standards.

‘(B) With the approval of the State (in the case of a policy issued
in a State with an approved regulatory program) or t‘gg Secretary
(in the case of any other policy), the issuer of a medicare supple-
mental policy may offer new or innovative benefits in addition to
the benefits provided in a policy that otherwise complies with the
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applicable standards. Any such new or innovative benefits may
include benefits that are not otherwise available and are cost-
effective and shall be offered in a manner which is consistent with
the goal of simplification of medicare supplemental policies.

“(5XA) Except as provided in subparagraph (B), this subsection
shall not be construed as preventing a State from restricting the
groups of benefits that may be offered in medicare supplemental
policies in the State.

“(B) A State with a regulatory program approved under subsec-
tion (b)(1) may not restrict under subparagraph (A) the offering of a
medicare supplemental policy consisting only of the core group of
benefits described in paragraph (2)(B).

“(6) The Secretary may waive the application of standards in
regard to the limitation of benefits described in paragraph (4) in
those States that on the date of enactment of this subsection had in
place an alternative simplification program.

“(7) This subsection shall not be construed as preventing an issuer
of a medicare supplemental policy who otherwise meets the require-
ments of this section from providing, through an arrangement with
a vendor, for discounts from that vendor to policyholder or
certificateholders for the purchase of items or services not covered
under its medicare supplemental policies.

“(8) Any person who sells or issues a medicare supplemental
policy, after the effective date of the NAIC or Federal standards
with respect to the policy, in violation of the previous requirements
of this subsection is subject to a civil money penalty of not to exceed
$25,000 (or $15,000 in the case of a seller who is not an issuer of a
policy) for each such violation. The provisions of section 1128A
(other than the first sentence of subsection (a) and other than
subsection (b)) shall apply to a civil money penalty under the
previous sentence in the same manner as such provisions apply to a
penalty or proceeding under section 1128A(a).

“(9XA) Anyone who sells a medicare supplemental policy to an
individual shall make available for sale to the individual a medicare
supplemental policy with only the core group of basic benefits
(described in paragraph (2)(B)).

“(B) Anyone who sells a medicare supplemental policy to an
individual shall provide the individual, before the sale of the policy,
an outline of coverage which describes the benefits under the policy.
Such outline shall be on a standard form approved by the State
regulatory program or the Secretary (as the case may be) consistent
with the NAIC or Federal standards under this subsection.

“(C) Whoever sells a medicare supplemental policy in violation of
this paragraph is subject to a civil money penalty of not to exceed
$25,000 (or $15,000 in the case of a seller who is not the issuer of the
policy) for each such violation. The provisions of section 1128A
(other than the first sentence of subsection (a) and other than
subsection (b)) shall apply to a civil money penalty under the
previous sentence in the same manner as such provisions apply to a
penalty or proceeding under section 1128A(a).

“(10) No penalty may be imposed under paragraph (8) or (9) in the
case of a seller who is not the issuer of a policy until the Secretary
has published a list of the groups of benefit packages that may be
sold or issued consistent with this subsection.”.
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SEC. 4352. GUARANTEED RENEWABILITY.

Section 1882 is amended by adding at the end the following new 42 USC 1395ss.
subsection:
“(q) The requirements of this subsection are as follows:

“(1) Each medicare supplemental policy shall be guaranteed
renewable and—

“(A) the issuer may not cancel or nonrenew the policy
solely on the ground of health status of the individual; and

"(]g) the issuer shall not cancel or nonrenew the policy for
any reason other than nonpayment of premium or material
misrepresentation.

“(2) If the medicare supplemental policy is terminated by the
group policyholder and is not replaced as provided under para-
graph (2), the issuer shall offer certificateholders an individual
medicare supplemental policy which (at the option of the
certificateholder)—

“(A) provides for continuation of the benefits contained in
the group policy, or

“(B) provides for such benefits as otherwise meets the
requirements of this section.

“(3) If an individual is a certificateholder in a group medicare
supplemental Eolicy and the individual terminates membership
in the group, the issuer shall—

“A) offer the certificateholder the conversion oppor-
tunity described in paragraph (2), or

“(B) at the option of the group policyholder, offer the
certificateholder continuation of coverage under the group

policy.

“(4) If a group medicare supplemental policy is replaced by
another group medicare supplemental policy purchased by the
same policyholder, the succeeding issuer shall offer coverage to
all persons covered under the old group policy on its date of
termination. Coverage under the new group policy shall not
result in any exclusion for preexisting conditions that would
have been covered under the group policy being replaced.”.

SEC. 4353. ENFORCEMENT OF STANDARDS.

(a) REQUIRING CONFORMITY WITH STANDARDS.—Section 1882 is
amended—

(1) in the heading, by striking “voLunTarRY"”; and

(2) in subsection (a)—

(A) by inserting “(1)” after “(a)”,
(B) by adding at the end the following new paragraph:
“(2) No medicare supplemental policy may be issued in a State on
or after the date specified in subsection (p)(1)(C) unless—

“(A) the State’s regulatory program under subsection (b)(1)
provides for the application and enforcement of the standards
and requirements set forth in such subsection (including the
NAIC standards or the Federal standards (as the case may be))
by the date specified in subsection (p)X1XC); or

“(B) if the State’s program does not provide for the applica-
tion and enforcement of such standards and requirements, the
policy has been certified by the Secretary under paragraph (1)
as meeting the standards and requirements set forth in subsec-
tion (¢) (including such applicable standards) by such date.

Any person who issues a medicare supplemental policy, after the
effective date of the NAIC or Federal standards with respect to the
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42 USC 1395ss.

42 USC 1895es
note.

polig, in violation of this paragraph is subject to a civil money
penalty of not to exceed $25,000 for each such violation. The provi-
sions of section 1128A (other than the first sentence of subsection (a)
and other than subsection (b)) shall apply to a civil money penalty
under the previous sentence in the same manner as such provisions
apply to a penalty or proceeding under section 1128A(a).”.

(b) PerioDIC REVIEW OF STATE REGULATORY PROGRAMS.—Section
1882(b) is amended—

(1) in paragraph (1),3 striking “Supplemental Health Insur-
ance Panel (established under paragraph (2))” and inserting
“the Secretary”,

(2) in paragraph (1), by striking “the Panel” and inserting
“the Secretary”,

(3) in subparagraphs (A) and (D) of Parag‘raph (1), by inserting
“and enforcement’’ after “aiplication ', and

(4) by amending paragr:f» (2) to read as follows:

“(2) The Secretary periodically shall review State regulatory pro-
grams to determine if they continue to meet the standards and
requirements specified in paragraph (1). If the Secretary finds that a
State regulatory program no longer meets the standards and
requirements, before making a final determination, the Secretary
shall provide the State an opportunity to adopt such a plan of
correction as would permit the gi';?:te regulatory program to continue
to meet such standards and requirements. If?he Secretary makes a
final determination that thl:?tate regulatory program, after such
an opportunity, fails to meet such standards and requirements, the
program s no longer be considered to have in operation a
program meeting such standards and requirements.”.

8’31 ENFORCEMENT By Srartes.—Section 1882(b)1) (42 U.S.C.
e by sttt ~and” at the end of sub h (D)

Y § ng “and” at the end of su agrap. -

(2) by inserting “and” at the end of auggraragraph (E);

(3) by inserting after subparagraph (E) the following:

“(F) reports to the g‘etary on the implementation and
enforcement of standards and requirements of this para-
graph at intervals established by the Secretary,”; and

(6) by adding at the end the following new sentence: ‘“The
report requireg under subsection (F) ‘:ﬁl include information
on loss ratios of policies sold in the State, frequency and types of
instances in which policies approved by the State fail to meet
the standards of this paragraph, actions taken by the State to
bring such policies into compliance, and information regarding
State programs implementing consumer protection provisions,
and such further information as the Secretary in consultation
with thg National Association of Insurance Commissioners, may

specify.”.
(d) REQUIRING APPROVAL OF STATE FOR SALE IN THE STATE.—
(1) IN GENERAL.—Section 1882(d)4)B) (42 U.S.C.
1395ss(d)(4)B)) is amended by striking the second sentence.
(2) EFFeEcTIVE DATE.—The amendment made by paragraph (1)
shall apply to golicies mailed, or caused to be mailed, on and
after July 1, 1991.

SEC. 4354. PREVENTING DUPLICATION.

(a) In GeNERAL.—Subsection (d)X3) of section 1882 (42 U.S.C.
1395ss) is amended—
(1) in subparagraph (A)—
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(A) by striking “Whoever knowingly sells” and inserting
“It is unlawful for a person to sell or issue”,

(B) by striking “substantially”,

(C) by striking “, shall be fined”’ and inserting ‘. Whoever
vi(()IL;l)tea th% previous ﬁe&tn)anl;:e shall be ﬁned";i Lot

in subparagrap , by inserting “or title " after
“other than this title”,

(E) in subpar ph (A), by striking “$5,000” and insert-
ing “$25,000 (or $15,000 in the case of a person other than
the issuer of the policy)”, and

(F) by adding at the end the following: “A sgeller (who is
not the issuer of a health insurance policy) shall not be
considered to violate the previous sentence if the policy is
sold in compliance with subparagraph (B) and the state-
ment under such subparagraph indicates on its face that
the sale of the policy will not duplicate health benefits to
which the individual is otherwise entitled. This subsection
shall not apply to such a seller until such date as the
Secretary publishes a list of the standardized benefit pack-
ages that may be offered consistent with subsection (p).”;

(2) by amending subparagraph (B) to read as follows:

“(B)i) It is unlawful for a person to issue or sell a medicare
supplemental policy to an individual entitled to benefits under part
A or enrolled under part B, whether directly, through the mail, or
otherwise, unless—

“(I) the person obtains from the individual, as part of the
application for the issuance or purchase and on a form de-
scribed in clause (ii), a written statement signed by the individual
stating, to the best of the individual’s knowledge, what health
insurance policies the individual has, from what source, and
whether the individual is entitled to any medical assistance
under title XIX, whether as a qualified medicare beneficiary or
otherwise, and

“(I) the written statement is accompanied by a written
acknowledgment, signed by the seller of the policy, of the
request for and receipt of such statement.

h‘ ‘(ii) The statement required by clause (i) shall be made on a form
that—

“(I) states in substance that a medicare-eligible individual
does not need more than one medicare supplemental policy,

“(II) states in substance that individuals 25 years of age or
older may be eligible for benefits under the State medicaid
program under title XIX and that such individuals who are
entitled to benefits under that program usually do not need a
medicare supplemental policy and that benefits and premiums
under any such policy shall be suspended upon request of the
policyholder during the period (of not longer than 24 months) of
entitlement to benefits under such title and may be reinstituted
upon loss of such entitlement, and

“(IIl) states that counseling services may be available in the
State to provide advice concerning the purchase of medicare
supplemental policies and enrollment under the medicaid pro-
gram and may provide the telephone number for such services.

“(1i)I) Except as provided in subclauses (II) and (III), if the
statement required by clause (i) is not obtained or indicates that the
individual has another medicare supplemental policy or indicates
that the individual is entitled to any medical assistance under title
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42 USC 139588
note.

XIX, the sale of such a policy shall be considered to be a violation of
subparagraph (A).

“/(II) Subclause (I) shall not apply in the case of an individual who
has another policy, if the individual indicates in writing, as part of
the application for purchase, that the policy being purchased re-
places such other policy and indicates an intent to terminate the
policy being replaced when the new policy becomes effective and the
issuer or seller certifies in writing that such policy will not, to the
best of the issuer or seller’s knowledge, duplicate coverage (taking
into account any such replacement).

“(III) Subclause (I) also shall not apply if a State medicaid plan
under title XIX pays the premiums for the policy, or pays less than
an individual’s (who is described in section 1905(p)X1)) full liability
for medicare cost sharing as defined in section 190§p)(3)(A}.

“(iv) Whoever issues or sells a medicare supplemental policy in
violation of this subparagraph shall be fined under title 18, United
States Code, or imprisoned not more than 5 years, or both, and, in
addition to or in lieu of such a criminal penalty, is subject to a civil
money penalty of not to exceed $25,000 (or $15,000 in the case of a
seller who is not the issuer of a policy) for each such violation.”.

(b) SuspEnsioN oF Poricy DuriNG MEDICAID ENTITLEMENT.—Sec-
tion 1882{(1), as added by section 4352, is amended by adding at the
end the following new paragraph:

“(5XA) Each medicare supplemental policy shall provide that
benefits and premiums under the policy shall be suspended at
the request of the policyholder for the period (not to exceed 24
months) in which the policyholder has applied for and is deter-
mined to be entitled to medical assistance under title XIX of the
Social Security Act, but only if the policyholder notifies the
issuer of such policy within QJdays after the date the individual
becomes entitled to such assistance. If such suspension occurs
and if the policyholder or certificate holder loses entitlement to
such medical assistance, such policy shall be automaticall
reinstituted (effective as of the date of termination of suc
entitlement) under terms described in subsection (n)(6)A)ii) as
of the termination of such entitlement if the policyholder pro-
vides notice of loss of such entitlement within gg days after the
date of such loss.

“(B) Nothing in this section shall be construed as affecting the
authority of a State, under title XIX of the Social Security Act,
to purchase a medicare supplemental policy for an individual
otherwise entitled to assistance under such title.

“(C) Any person who issues a medicare aupil;mental policy
and fails to comply with the requirements of this paragraph is
subject to a civil money penalty of not to exceed $25,000 for each
such violation. The provisions of section 1128A (other than the
first sentence of su ion (a) and other than subsection (b))
shall apply to a civil money penalty under the previous sentence
in the same manner as such provisions apply to a penalty or
proceeding under section 1128A(a).”.

(c) ErFecTIVE DATE.—The amendments made by this section shall
apply to policies issued or sold more than 1 year after the date of the
enactment of this Act.

SEC. 4355. LOSS RATIOS AND REFUND OF PREMIUMS.

(a) IN GeENERAL.—Section 1882 (42 U.S.C. 1395ss) is further
amended—
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y l(11) in subsection (c), by amending paragraph (2) to read as
ollows:
“/2) meets the requirements of subsection (r);"”;
(2) by striking the sentence following subsection (cX4); and
(3) by adding at the end the following new subsection:

“(r)1) A medicare supplemental policy may not be issued or sold

in any State unless—
“(A) the policy can be expected (as estimated for the entire
riod for which rates are computed to provide coverage, on the
asis of incurred claims experience and earned premiums for
such periods and in accordance with a uniform methodology,
inclutEe.;lg uniform reporting standards, developed by the Na-
tional Association of rance Commissioners 27, to return to
policyholders in the form of aggregate benefits provided under
the policy, at least 75 percent of the a%gregate amount of
premiums collected in the case of group policies and at least 65
percent in the case of individual policies; and
“(B) the issuer of the policy provides for the issuance of a
proportional refund, or a it against future premiums of a
proportional amount, based on the premium paid and in accord-
ance with paragraph (2), of the amount of premiums received
necessary to assure that the ratio of aggregate benefits provided
to the aggregate premiums collected (net of such refunds or
crediﬁs{}Ao)omplies with the expectation required under subpara-
grap ;
For purposes of applying subparagraph (A) only, policies issued as a
result of solicitations of individuals through the mails or by mass
media advertising (includi.nf both print and broadcast advertising)
shall be deemed to be individual policies.

“(2)A) Paragraph (1)XB) shall be applied with respect to each type
of policy by policy number. Paragraph (1)XB) shall not apply to a
policy with respect to the first 2 years in which it is in effect. The
Comptroller General, in consultation with the National Association
of Insurance Commissioners, shall submit to Congress a report
containing recommendations on adjustments in the percentages
under paragraph (1)A) that may be appropriate in order to apply
paragraph (mg} to the first 2 years in which policies are effective.

“(B) A refund or credit required under Earagraph (1XB) shall be
made to each policyholder insured under the applicable policy as of
the last day of the year involved.

“0) Suclj‘: a refund or credit shall include interest from the end of
the policy year involved until the date of the refund or credit at a
rate as specified by the Secretary for this purpose from time to time
which is not less than the average rate of interest for 13-week
Treasury notes.

“(D) For purposes of this paragragh and paragraph (1)(B), refunds
or credits against premiums due shall be made, with respect to a
policy year, not later than the third quarter of the succeeding policy

year.

“(3) The provisions of this subsection do not preempt a State from

E'le)%glnng a higher percentage than that specified in paragraph
):

“(4) The Secretary shall submit in February of each year (begin-
ning with 1993) a report to the Committees on Energy and Com-
merce and Ways and Means of the House of Representatives and the
Committee on Finance of the Senate on loss-ratios under medicare
supplemental policies and the use of sanctions, such as a required

"#780 in original. Probably should be “Commissioners),”.
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42 USC 1395ss
note.

42 USC 1395ss
note.

rebate or credit or the disllowance 28 of premium increases, for
policies that fail to meet the requirements of this subsection (relat-
ing to loss-ratios). Such report shall include a list of the policies that
failed to comply with such loss-ratio requirements or other require-
ments of this section.

“(5XA) The Comptroller General shall periodically, not less often
than once every 3 years, perform audits with respect to the compli-
ance of medicare supplemental policies with the loss ratio require-
ments of this subsection and shall report the results of such audits
to the State involved and to the Secretary.

:;(B) The Secretary may independently perform such compliance
audits.

“(6)A) A person who issues a policy in violation of the loss ratio
requirements of this subsection is subject to a civil money penalty of
not to exceed $25,000 for each such violation. The provisions of
section 1128A (other than the first sentence of subsection (a) and
other than subsection (b)) shall apply to a civil money penalty under
the previous sentence in the same manner as such provisions apply
to a penalty or proceeding under section 1128A(a).

‘“(B) Each issuer of a policy subject to the requirements of para-
graph (1)(B) shall be liable to policyholders for credits required
under such paragraph.”.

(b) AssuriNG Access To Loss Rartio INFORMATION.—Section
1882(bX1XC) (42 U.S.C. 1395ss(b)1)C)) is amended by striking the
semicolon at the end and inserting a comma and the following:

“and that a copy of each such policy, the most recent premium
for each such policy, and a listing of the ratio of benefits
provided to premiums collected for the most recent 3-year
period for each such policy issued or sold in the State is main-
tained and made available to interested persons;”.

(c) IMPLEMENTATION OF PrOCESS TO APPROVE PREMIUM IN-
CREASES.—Section 1882(bX1) (42 U.S.C. 1395ss(b)1)) is further
amended—

(1) by striking “and” at the end of subparagraph (E);

(2) by adding “and” at the end of subparagraph (F;

(3)hby adding at the end thereof the following new subpara-
grap.

*(G) provides for a process for approving or disapproving
proposed premium increases with respect to such policies,
and establishes a policy for the holdlng of public hearings
prior to approval of a premium increase,”.

(d) ErrecTivE DATE.—The amendments made by this section shall
apply to policies sold or issued more than 1 year after the date of the
enactment of this Act.

SEC. 4356. CLARIFICATION OF TREATMENT OF PLANS OFFERED BY
HEALTH MAINTENANCE ORGANIZATIONS.

(a) IN GenNErRaL—The first sentence of section 1882(g)1) is
amended by inserting before the period at the end the following:
“and does not include a policy or plan of a health maintenance
organization or other direct service organization which offers bene-
fits under this title, including such services under a contract under
under section 1876 or an agreement under section 1833".

(b) ErFecTive DaTE.—The amendment made by subsection (a)
shall take effect on the date of the enactment of this Act.

28 8o in original. Probably should be “disallowance”.
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SEC. 4357. PRE-EXISTING CONDITION LIMITATIONS AND LIMITATION ON
MEDICAL UNDERWRITING.

(a) In GENERAL.—Section 1882 is amended—

(1) in subsection (c), in the matter before paragraph (1), by
inserting “or the requirement described in subsection (s)” after
“paragraph (3)", and

(2) by adding at the end the following new subsection:

“(sX1) If a medicare supplemental policy replaces another medi-
care supplemental policy, the issuer of the replacing policy shall
waive any time periods applicable to preexisting conditions, waiting
period, elimination periods and probationary periods in the new
medicare supplemental policy for similar benefits to the extent such
time was spent under the original policy.

“(2)(A) The issuer of a medicare supplemental policy may not deny
or condition the issuance or effectiveness of a medicare supple-
mental policy, or discriminate in the pricing of the policy, because of
health status, claims experience, receipt of health care, or medical
condition for which an application is submitted during the 6 month
period beginning with the first month in which the individual (who
is 65 years of age or older) first is enrolled for benefits under part B.

“(B) Subject to subparagraph (C), subparagraph (A) shall not be
construed as preventing the exclusion of benefits under a policy,
during its first 6 months, based on a pre-existing condition for which
the policyholder received treatment or was otherwise diagnosed
during the 6 months before it became effective.

“(C) If a medicare supplemental policy or certificate replaces
another such policy or certificate which has been in effect for 6
months or longer, the replacing policy may not provide any time
period applicable to pre-existing conditions, waiting periods, elimi-
nation periods, and probationary periods in the new policy or certifi-
cate for similar benefits.

“(3) Any issuer of a medicare supplemental policy that fails to
meet the requirements of paragraphs (1) and (2) is subject to a civil
money penalty of not to exceed $5,000 for each such failure. The
provisions of section 1128A (other than the first sentence of subsec-
tion (a) and other than subsection (b)) shall apply to a civil money
penalty under the previous sentence in the same manner as such
provisions apply to a penalty or proceeding under section 1128A(a).”.

(b) ErFecTivE DATE.—The amendments made by subsection (a) 42 USC 1395es
shall take effect 1 year after the date of the enactment of this Act. note.

SEC. 4358. MEDICARE SELECT POLICIES.

(a) In GENERAL.—Section 1882 (42 U.S.C. 1395ss) is further
amended by adding at the end the following:

“(t)1) If a policy meets the NAIC Model Standards and otherwise
complies with the requirements of this section except that benefits
under the policy are restricted to items and services furnished by
certain entities (or reduced benefits are provided when items or
services are furnished by other entities), the policy shall neverthe-
less be treated as meeting those standards if—

“(A) full benefits are provided for items and services fur-
nished through a network of entities which have entered into
contracts with the issuer of the policy;

“(B) full benefits are provided for items and services furnished
by other entities if the services are medically necessary and
immediately required because of an unforeseen illness, injury,
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or condition and it is not reasonable given the circumstances to
obtain the services through the network;

“(C) the network offers sufficient access;

“(D) the issuer of the policy has arrangements for an ongoing
tﬁi}ity assurance Erogram for items and services furnished
through the network;

“(EXi) the issuer of the policy provides to each enrollee at the
time of enrollment an explanation of (I) the restrictions on
payment under the policy for services furnished other than by
or through the network, (II) out of area coverage under the
policy, (III) the policy’s coverage of emergency services and
urgently needed care, and (IV) the availability of a policy
through the entity that meets the NAIC standards without
reference to this subsection and the premium charged for such
policy, and

“(i1) each enrollee prior to enrollment acknowledges receipt of
the explanation provided under clause (i); and

“(F) the issuer of the Eolicy makes available to individuals, in
addition to the policy described in this subsection, any policy
(otherwise offered by the issuer to individuals in the State) that
meets the NAIC standards and other requirements of this sec-
tion without reference to this subsection.

“(2) If the Secretary determines that an issuer of a policy ap-
proved under paragraph (1)—

“(A) fails su tially to provide medically necessary items
and services to enrollees seeking such items and services
through the issuer’s network, if the failure has adversely af-
fected (or has substantial likelihood of adversely affecting) the
individual,

“(B) imposes premiums on enrollees in excess of the pre-
miums approved by the State,

“(C) acts to expel an enrollee for reasons other than
nonpayment of premiums, or

“(D) does not provide the explanation reqluired under para-
graph (1XEXi) or does not obtain the acknowledgment required
under paragraph (1)(E)(ii),

is subject to a civil money penalty in an amount not to exceed
$25,000 for each such violation. The provisions of section 1128A
(other than the first sentence of subsection (a) and other than
subsection (b)) shall apply to a civil money penalty under the
previous sentence in the same manner as such provisions apply to a
penalty or proceeding under section 1128A(a).

“(3) The etary may enter into a contract with an entity whose
policy has been certified under paragraph (1) or has been approved
by a State under subsection (bX1)H) to determine whether items
and services (furnished to individuals entitled to benefits under this
title and under that policy) are not allowable under section
1862(a)1). Payments to the entity shall be in such amounts as the
Secretary may determine, taking into account estimated savings
under contracts with carriers and fiscal intermediaries and other
factors that the Secretary finds appropriate. Paragraph (1), the first

sentence of paragraph (2)A), aph (2)B), paragraph (3)C),
paragraph (3)(D), and paragraph (3)(E) of section 1842(b) shall apply
to the entity.”.

(b) CoNnFORMING AMENDMENTS.—(1) Section 1882(c)(1) (42 U.S.C.
1395ss(c)(1)) is amended by inserting “(except as otherwise provided
by subsection (t))”’ before the semicolon.
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(2) Section 1882(bX1) (42 U.S.C. 1395ss(bX1)), as previously
amended, is amended—

(A) in subparagraph (A), by inserting “, except as otherwise
provided by subparagraph (H)”" before the semicolon;

(B) by striking “and” at the end of subparagraph (F);

(C) by inserting “and” at the end of subparagraph (G); and

(D) by adding after subparagraph (G) the following:

“(H) in the case of a policy that meets the standards
under subparagraph (A) except that benefits under the
policy are limited to items and services furnished by certain
entities (or reduced benefits are provided when items or
services are furnished by other entities), provides for the
application of requirements equal to or more stringent than
the requirements under subsection (t),”.

(3) The first sentence of section 1154(a)(4)B) (42 U.S.C. 1320c-
3(aX4)B)) is amended by inserting “(or subject to review under
section 1882(t))”" after “section 1876".

(c) ErFecTive DATE.—The amendments made by this section shall 42 USC 1820c-3
only apply in 15 States (as determined by the Secretary of Health note.
andhlilgézgan Services) and only during the 3-year period beginning
wit! L

(d) EvALuaTION.—The Secretary of Health and Human Services 42 USC 1395ss
shall conduct an evaluation of the amendments made by this section note.
and shall report to Congress on such evaluation by not later than
January 1, 1995.

SEC. 4359. HEALTH INSURANCE ADVISORY SERVICE FOR MEDICARE 42 USC 1395b-3.
BENEFICIARIES.

(@) IN GENERAL.—The Secretary of Health and Human Services
shall establish a health insurance advisory service program (in this
section referred to as the “beneficiary assistance program”) to assist
medicare-eligible individuals with the receipt of services under the
medicare and medicaid programs and other health insurance pro-

ams.

(b) OutreacH ELEMENTS.—The beneficiary assistance program
shall provide assistance—

(1) through operation using local Federal offices that provide
information on the medicare program,

(2) using community outreach programs, and

(3) using a toll-free telephone information service.

(c) AssisTANCE ProviDED.—The beneficiary assistance program
shall provide for information, counseling, and assistance for medi-
care-eligible individuals with respect to at least the following:

(1) With res; to the medicare program—
(A) eligibility,
(B) benefits (both covered and not covered),
(C) the process of payment for services,
(D) rights and process for appeals of determinations,
(E) other medicare-related entities (such as peer review
organizations, fiscal intermediaries, and carriers), and
(F) recent legislative and administrative changes in the
medicare program.
(2) With respect to the medicaid program—
(A) eligibility, benefits, and the application process,
(B) linkages between the medicaid and medicare pro-
grams, and

89-1940-91 - 18: QL 3 Part 2
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42 USC 1395b-4.

(C) referral to appropriate State and local agencies in-
volved in the medicaid program.

(3) With respect to medicare supplemental policies—

(A) the program under section 1882 of the Social Security
Act and standards required under such program,

(B) how to make informed decisions on whether to pur-
chase such policies and on what criteria to use in evaluat-
ing different policies,

(C) appropriate Federal, State, and private agencies that
provide information and assistance in obtaining benefits
under such policies, and

(D) other issues deemed appropriate by the Secretary.

The beneficiary assistance program also shall provide such other
services as the Secretary deems appropriate to increase beneficiary
understanding of, and confidence in, the medicare program and to
improve the relationship between beneficiaries and the program.

(d) EbpucATioNAL MATERIAL.—The Secretary, through the
Administrator of the Health Care Financing Administration, shall
develop appropriate educational materials and other appropriate
techniques to assist employees in carrying out this section.

(e) Notice To BENEFICIARIES.—The Secretary shall take such steps
as are necessary to assure that medicare-eligible beneficiaries and
the general public are made aware of the beneficiary assistance
program.

(f) ReporT.—The Secretary shall include, in an annual report
transmitted to the Congress, a report on the beneficiary assistance
program and on other health insurance informational and counsel-
ing services made available to medicare-eligible individuals. The
Secretary shall include in the report recommendations for such
changes as may be desirable to improve the relationship between
the medicare program and medicare-eligible individuals.

SEC. 4360. HEALTH INSURANCE INFORMATION, COUNSELING, AND
ASSISTANCE GRANTS.

(a) GranTs.—The Secretary of Health and Human Services (in
this section referred to as the “Secretary”) shall make grants to
States, with approved State regulatory programs under section 1882
of the Social Security Act, that submit applications to the Secretary
that meet the requirements of this section for the purpose of provid-
ing information, counseling, and assistance relating to the procure-
ment of adequate and appropriate health insurance coverage to
individuals w(im are eligible to receive benefits under title XVIII of
the Social Security Act (in this section referred to as “eligible
individuals”). The Secretary shall prescribe regulations to establish
a minimum level of funding for a grant issued under this section.

(b) GRANT APPLICATIONS.—

(1) In submitting an application under this section, a State
may consolidate and coordinate an application that consists of
garts prepared by more than one agency or department of such

tate.

(2) As part of an application for a grant under this section, a
State shall submit a plan for a State-wide health insurance
information, counseling, and assistance program. Such program
shall—

(A) establish or improve upon a health insurance
information, counseling, and assistance program that pro-
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vides counseling and assistance to eligible individuals in
need of health insurance information, including—
(i) information that may assist individuals in obtain-
benefits and filing claims under titles XVIII and
XE[ of the Social Security Act;
(ii) policy comparison information for medicare
Igﬁlemental policies (as described in section 1882(g)(1)
e Social Security Act 22 and information that may
assist individuals in filing claims under such medicare
supplemental policies;
((1111) information regardmg long-term care insurance;
an
(iv) information regarding other types of health
insurance benefits that the Secretary determines to be
appropriate;

(B) in conjunction with the health insurance information,
counseling, and assistance program described in subpara-
graph (A), establish a system of referral to appropriate
Federal or State departments or agencies for assistance
with problems related to health insurance coverage (includ-
ing legal problems), as determined by the Secretary;

(C) provide for a sufficient number of staff positions
(mclucﬁng volunteer positions) necessary to provide the
services of the health insurance information, counseling,
and assistance program;

(D) provide assurances that staff members (including vol-
unteer staff members) of the health insurance information,
counseling, and assistance program have no conflict of
iitierest in providing the services described in subparagraph

®) provide for the collection and dissemination of timely
and accurate health care information to staff members;

(F) provide for training programs for staff members
(including volunteer staff members);

(G) provide for the coordination of the exchange of health
insurance information between the staff of departments
and agencies of the State government and the staff of the
health insurance information, counseling, and assistance

(H) make recommendations concerning consumer issues
and complaints related to the provision of health care to
agencies and departments of the State government and the
Federal Government responsible for providing or regulating
health insurance;

(I) establish an outreach program to provide the health
insurance information and counseling described in sub

graph (A) and the assistance described in subparagrap. (B)
to eligible individuals; and

(J) demonstrate, to the satmfactmn of the Secretary, an
ability to provide the counseling and assistance requlred
under this section.

(c) SPECIAL GRANTS.—

(1) A State that is conducting a health insurance information,
counseling, and assistance program that is substantially similar
to a program described in subsection (b)2) shall, as a require-
ment for eligibility for a grant under this section, demonstrate,
to the satisfaction of the ry, that such State shall main-

29 80 in original. Probably should be “Act)”.
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tain the activities of such program at least at the level that such
activities were conducted immediately preceding the date of the
issuance of any grant during the period of time covered by such
grant under this section and that such activities will continue to
be maintained at such level.

(2) If the Secretary determines that the existing health insur-
ance information, counseling, and assistance program is
substantially similar to a program described in subsection (b)(2),
the Secretary may waive some or all of the requirements de-
scribed in such su ion and issue a grant to the State for the
E of increasing the number of services offered by the

th insurance information, counseling, and assistance pro-
gram, experimenting with new methods of outreach in conduct-
ing such program, or expanding such program to geographic
areas of the State not previously served by the program.

(d) CriTERIA FOR IssUING GRANTS.—In issuing a grant under this
section, the Secretary shall consider—

(1) the commitment of the State to carrying out the health
insurance information, counseling, and assistance program de-
scribed in subsection (b)2), including the level of cooperation
demonstrated—

(A) by the office of the chief insurance regulator of the
State, or the equivalent State entity;

(B) other officials of the State responsible for overseeing
insurance plans issued by nonprofit hospital and medical
service associations; and
" (C) departments and agencies of such State responsible

or—
(i) administering funds under title XIX of the Social
Security Act, and
(i) administering funds appropriated under the
Older Americans Act;

(2) the population of eligible individuals in such State as a
percentage of the population of such State; and

(3) in order to ensure the needs of rural areas in such State,
the relative costs and special problems associated with address-
ing the special problems of providing health care information,
counseling, and assistance to the rural areas of such State.

(e) ANNUAL STATE REPORT.—A State that receives a grant under
subsection (c) or (d) 2° shall, not later than 180 days after receiving
such grant, and annually thereafter, issue an annual report to the
Secretary that includes information concerning—

(1) the number of individuals served by the State-wide health
insurance information, counseling and assistance program of
such State;

(2) an estimate of the amount of funds saved by the State, and
by eligible individuals in the State, in the implementation of
such program; and

(3) the problems that eligible individuals in such State
encounter in procuring adequate and appropriate health care
coverage.

() ReporT TO0 CoNGRESS.—Not later than 180 days after the date of
the enactment of this section, and annually thereafter, the Sec-
retary shall issue a report to the Committee on Finance of the
Senate, the Special Committee on Aging of the Senate, the Commit-
tee on Ways and Means of the House of Representatives, the
Committee on Energy and Commerce of the House of Representa-

29 8o in original. Probably should be “(a) or (c)"".
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tives, and the Select Committee on Aging of the House of Represent-
atives that—
(1) summarizes the allocation of funds authorized for grants
under this section and the expenditure of such funds;
(2) summarizes the scope and content of training conferences
convened under this section;
(3) outlines the problems that eligible individuals encounter
in uring adequate and appropriate health care coverage;
(4) makes recommendations &nt the Secretary determines to
bse ap%ropriabe to address the problems described in paragraph
(8); an:
(5) in the case of the report issued 2 years after the date of
enactment of this section, ?’\;néuateﬁlghe eﬁ'ectivenegs of counsel-
i ams established er this program, and makes rec-
mm;ngr‘aﬁom regarding continued al:lthorization of funds for
these purposes.

(f) AUTHORIZATION OF APPROPRIATIONS FOR GRANTS.—There are
authorized to be appropriated, in equal parts from the Federal
Hospital Insurance Trust Fund and from the Federal Supple-
mentary Medical Insurance Trust Fund, $10,000,000 for each of
ﬁscglegream 1991, 1992, and 1993, to fund the grant programs de-
scribed in this section.

SEC. 4361. MEDICARE AND MEDIGAP INFORMATION BY TELEPHONE.

(a) IN GEnErAL.—Title XVIII (42 U.S.C. 1395 et seq.) is amended
by inserting after section 1888 the following:

‘““MEDICARE AND MEDIGAP INFORMATION BY TELEPHONE

“Sec. 1889. The Secretary shall provide information via a toll-free 42 USC 1395z
telephone number on the grogmms under this title and on medicare
su&plemental opoliciea as defined in section 1882(g)1) (including the
relationship of State programs under title XIX to such policies).”.

(b) DeEMONSTRATION Prosects.—The Secretary of Health and 42 USC 139522
Human Services is authorized to conduct demonstration projects in note.
up to b States for the purpose of establishing statewide toll-free
telephone numbers for providing information on medicare benefits,
medicare supplemental policies available in the State, and benefits
under the State medicaid program.

Subtitle B—Medicaid

ParT 1—REDUCTION IN SPENDING
. 4401. Reimbursement for prescribed drugs.
. 4402. Requiring medicaid payment of premiums and cost-sharing for enroll-
ment under group health plans where cost-effective.

ParT 2—PrortecTION OF LOW-INCOME MEDICARE BENEFICIARIES

4501. Phased-in extension of medicaid payments for medicare iums for
certain individuals with income below 120 percent the official
poverty line.

Parr 3—ImpProvEMENTS IN CHILD HEALTH

4601, Medicaid child health provisions.
4602. Mandatory use of outreach locations other than welfare offices.
4603. Mandatory continuation of benefits throughout pregnancy or first year of

life
. 4604, Adjustment in payment for hospital services furnished to low-income
Agi-:.i.lni.rm: under the age of 6 years.

4605. Presumptive eligibility.

4606. Role in paternity determinations.
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Sec. 4607.

4721

£ EEEEEE 8% ¥OE g% fER EE F

£ EEY

4734

4701.

4702.
4703.

4704.
4705.
4706.

4707.
4708.

4711.
4712,
4713,

4714.
4715.

4716,
4717,
4718,
4719,
4720.

4731,
4732. Special rules.
4733,
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Report and transition on errors in eligibility determinations.
Part 4—MISCELLANEOUS

BUBPART A—PAYMENTS

State medicaid matching payments through voluntary contributions and
State taxes.

Disproportionate share hospitals: counting of inpatient days.

Disproportionate share hospitals: alternative State payment adjustments
and systems.

Federally-qualified health centers.

Hospice payments.

Limitation on disallowances or deferral of Federal financial participation
for c;lrtain inpatient psychiatric hospital services for individuals under

age 2l.
Treatment of interest on Indiana disallowance.
Billing for services of substitute physician.

SUBPART B—ELIGIBILITY AND COVERAGE

Home and community-based care as optional service.

Community supported living arrangements services.

Providing Federal medical assistance for payments for premiums for
“COBRA" continuation coverage where cost effective.

Provisions relating to spousal impoverishment.

Disregarding German reparation payments from post-eligibility treat-
ment of income under the medicaid program.

Amendments relating to medicaid transition provision.

Clarifying effect of hospice election.

Medically needy income levels for certain 1-member families.

Codification of coverage of rehabilitation services.

Personal care services for Minnesota.

Medicaid coverage of personal care services outside the home.

4722, Medicaid coverage of alcoholism and drug dependency treatment serv-

4723,
4424,

ices.
Medicaid spenddown option.
tional State medicaid disability determinations independent of the
ial Security Administration.
SUBPART C—HEALTH MAINTENANCE ORGANIZATIONS
Regulation of incentive payments to physicians.
Extension and expansion of Minnesota prepaid medicaid demonstration

project.
. Treatment of certain county-operated health insuring organizations.

SUBPART D—DEMONSTRATION PROJECTS AND HOME AND COMMUNITY-BASED WAIVERS

£¢ gegY

4741,
4742,
4744,
4745,

4746.
4747,

Home and community-based waivers,

Timely payment under waivers of freedom of choice of hospital services.

Provisions relating to frail elderly demonstration project waivers.

Demonstration projects to study the effect of allowing States to extend
medicaid coverage to certain low-income families not otherwise quali-
fied to receive medicaid benefits.

Medicaid respite demonstration project extended.

Demonstration project to provide medicaid coverage for HIV-positive
individuals.

SUBPART E—MISCELLANEOUS

. Requirements for advanced directives under State plans for medical
assistance.

. Improvement in quality of physician services.

. Clarification of authority of Inspector General.

. Notice to State medical boards when adverse actions taken.

. Miscellaneous provisions.

Part 5—Provisions RELATING To NUrsiING HOME REFORM
. Technical corrections relating to nursing home reform.
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PART 1—REDUCTIONS IN SPENDING

SEC. 4401. REIMBURSEMENT FOR PRESCRIBED DRUGS.

(a) IN GENERAL.—

(1) DENIAL OF FEDERAL FINANCIAL PARTICIPATION UNLESS
REBATE AGREEMENTS AND DRUG USE REVIEW IN EFFECT.—Section
1903(i) (42 U.S.C. 1396b(i)) is amended—

(A) by striking the period at the end of paragraph (9) and
inserting “; or”’, and

(B) by inserting after paragraph (9) the following new
paragraph:

“(10) with respect to covered outpatient drugs of a manufac-
turer dispensed in any State unless, (A) except as provided in
section lge27(a)[3), the manufacturer complies with the rebate
requirements of section 1927(a) with respect to the drugs so
dispensed in all States, and (B) effective January 1, 1993, the
f»gt;'tfe(ggaﬁovides for drug use review in accordance with section-

(2) PROHIBITING STATE PLAN DRUG ACCESS LIMITATIONS FOR
DRUGS COVERED UNDER A REBATE AGREEMENT.—Section 1902(a) of
such A(c;)(iZ US.C. 1396338)) is ag‘nen(‘lledF ik

y striking “and” at the end of paragrap j
(B) by striking the £enod at the eng of paragraph (53) and
inserting “; and”, an
(C) by inserting after paragraph (53) the following new

“ &f“"’g"“l’hi . -
(54XA) provide that, any formulary or similar restriction

(except as provided in section 1927(d)) on the coverage of covered
outpatient drugs under the plan shallu}aermit the coverage of
covered outpatient drugs of any manufacturer which has en-
tered into and complies with an agreement under section
1927(a), which are prescribed for a medically accepted indica-
tion (as defined in subsection 1927(k)(6)), and

“B) comply with the reporting requirements of section
1927(b)X2)A) and the requirements of subsections (d) and (g) of .
section 1927.”.

(3) REBATE AGREEMENTS FOR COVERED OUTPATIENT DRUGS, DRUG
USE REVIEW, AND RELATED PRovisioNs.—Title XIX of the Social
Security Act is amended by redesignati.ng section 1927 as sec-
tior;. 1928 and by inserting after section 1926 the following new 42 USC 1396s.
section:

““PAYMENT FOR COVERED OUTPATIENT DRUGS

“Sec. 1927. (a) REQUIREMENT FOR REBATE AGREEMENT.— 42 USC 1396r-8.

“(1) INn GENERAL.—In order for payment to be available under
section 1903(a) for covered outpatient drugs of a manufacturer,
the manufacturer must have entered into and have in effect a
rebate ment described in subsection (b) with the Secretary,
on of States (except that, the Secretary may authorize a
State to enter directly into agreements with a manufacturer).
Any agreement between a State and a manufacturer prior to
April 1, 1991, shall be deemed to have been entered into on
January 1, 1991, and payment to such manufacturer shall be
retroactively calculated as if the agreement between the manu-
facturer and the State had been entered into on January 1,
1991. If a manufacturer has not entered into such an agreement
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before March 1, 1991, such an agreement, subsequently entered
into, shall not be effective until the first day of the calendar
quarter that begins more than 60 days after the date the
agreement is entered into.

“(2) ErreCTIVE DATE.—Paragraph (1) shall first apply to drugs
dispensed under this title on or after January 1, 1991,

“(3) AUTHORIZING PAYMENT FOR DRUGS NOT COVERED UNDER
REBATE AGREEMENTS.—Paragraph (1), and section 1903(iX10)(A),
shall not apply to the dispensing of a single source drug or
innovator multiple source drug if (A)i) the State has made a
determination that the availability of the drug is essential to
the health of beneficiaries under the State plan for medical
assistance; (ii) such drug has been given a rating of 1-A by the
Food and Drug Administration; and (iii)}I) the physician has
obtained approval for use of the drug in advance of its dispens-
ing in accordance with a prior authorization program described
in subsection (d), or (II) the Secretary has reviewed and ap-
proved the State’s determination under subparagraph (A); or (B)
the Secretary determines that in the first calendar quarter of
1991, there were extenuating circumstances.

‘(4) EFFECT ON EXISTING AGREEMENTS.—In the case of a rebate
agreement in effect between a State and a manufacturer on the
date of the enactment of this section, such agreement, for the
initial agreement period specified therein, shall be considered to
be a rebate agreement in compliance with this section with
respect to that State, if the State agrees to report to the
Secretary any rebates paid pursuant to the agreement and such
agreement provides for a minimum aggregate rebate of 10
percent of the State’s total expenditures under the State plan
for coverage of the manufacturer’s drugs under this title. If,
after the initial agreement period, the State establishes to the
satisfaction of the Secretary that an agreement in effect on the
date of the enactment of this section provides for rebates that
are at least as large as the rebates otherwise required under
this section, and the State agrees to report any rebates under
the agreement to the Secretary, the agreement shall be consid-
ered to be a rebate agreement in compliance with the section for
the renewal periods of such agreement.

“(b) TERMS OF REBATE AGREEMENT.—

“(1) PERIODIC REBATES.—

‘(A) IN GENERAL.—A rebate agreement under this subsec-
tion shall require the manufacturer to provide, to each
State plan approved under this title, a rebate each calendar
quarter (or periodically in accordance with a schedule speci-
fied by the Secretary) in an amount specified in subsection
(c) for covered outpatient drugs of the manufacturer dis-
pensed under the plan during the quarter (or such other
period as the Secretary may specify). Such rebate shall be
paid by the manufacturer not later than 30 days after the
date of receipt of the information described in paragraph (2)
for the period involved.

“(B) OFFSET AGAINST MEDICAL ASSISTANCE.—Amounts re-
ceived by a State under this section (or under an agreement
authorized by the Secretary under subsection (a)(1) or an
agreement described in subsection (aX4)) in any quarter
shall be considered to be a reduction in the amount ex-
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pended under the State plan in the quarter for medical
assistance for purposes of section 1903(aX1).
‘“(2) STATE PROVISION OF INFORMATION.—

“(A) StaTeE rRESPONSIBILITY.—Each State agency under
this title shall report to each manufacturer not later than
60 days after the end of each calendar quarter and in a
form consistent with a standard reporting format estab-
lished by the Secretary, information on the total number of
dosage units of each covered outpatient drug dispensed
under the plan during the quarter, and shall promptly
transmit a copy of such report to the Secretary.

“(B) Auprrs.—A manufacturer may audit the information
provided (or required to be provided) under subparagraph
(A). Adjustments to rebates shall be made to the extent that
information indicates that utilization was greater or less
than the amount previously specified.

“(3) MANUFACTURER PROVISION OF PRICE INFORMATION.—

“(A) In GENErRAL.—Each manufacturer with an agree-
ment in effect under this section shall report to the
Secretary—

“(1) not later than 30 days after the last day of each
quarter (beginning on or after January 1, 1991), on the
average manufacturer price (as defined in subsection
(k)(1)) and, (for single source drugs and innovator mul-
tiple source drugs), the manufacturer’s best price (as
defined in subsection (c)2XB)) for covered outpatient
drugs for the quarter, and

“(1i) not later than 30 days after the date of entering
into an agreement under this section on the average
manufacturer price (as defined in subsection (k)1)) as
of October 1, 1990 3! for each of the manufacturer’s
covered outpatient drugs.

“(B) VERIFICATION SURVEYS OF AVERAGE MANUFACTURER
PRICE.—The Secretary may survey wholesalers and manu-
facturers that directly distribute their covered outpatient
drugs, when necessary, to verify manufacturer prices re-
ported under subparagraph (A). The Secretary may impose
a civil monetary penalty in an amount not to exceed
$100,000 on a wholesaler, manufacturer, or direct seller, if
the wholesaler, manufacturer, or direct seller of a covered
outpatient drug refuses a request for information about
charges or prices by the Secretary in connection with a
survey under this subparagraph or knowingly Krovides
false information. The provisions of section 1128A (other
than subsections (a) (with respect to amounts of penalties or
additional assessments) and (b)) shall apply to a civil money
penalty under this subparagraph in the same manner as
such provisions apply to a penalty or proceeding under
section 1128A(a).

“(C) PENALTIES.—

“(i) FAILURE TO PROVIDE TIMELY INFORMATION.—In the
case of a manufacturer with an agreement under this
section that fails to provide information required under
subparagraph (A) on a timely basis, the amount of the
penalty shall be increased by $10,000 for each day in
which such information has not been provided and
such amount shall be paid to the Treasury, and, if such

81 So in original. Probably should be “1990,”.
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information is not reported within 90 days of the dead-
line imposed, the :ﬁ;eement shall be suspended for
services furnished r the end of such 90-day period
and until the date such information is repo (but in
no case shall such suspension be for a period of less
than 30 days).

“(ii) FALSE INFORMATION.—Any manufacturer with
an agreement under this section that knowingly pro-
vides false information is subject to a civil mone
penalty in an amount not to exceed $100,000 for eac
item of false information. Such civil money penalties
are in addition to other penalties as may be prescribed
by law. The provisions of section 1128A (other than
subsections (a) and (b)) shall apply to a civil money
penalti; under this subparagraph in the same manner
as such provisions apply to a penalty or proceeding
under section 1128A(a).

“(D) CONFIDENTIALITY OF INFORMATION.—Notwithstand-
ing any other provision of law, information disclosed by
manufacturers or wholesalers under this paragraph is con-
fidential and shall not be disclosed by the Secretary or a
State agency (or contractor therewith) in a form which
discloses the identity of a specific manufacturer or whole-
saler, prices charged for drugs by such manufacturer or
wholesaler, except as the Secretary determines to be nec-
essary to ca.ra?' out this section and to permit the Comp-
troller General to review the information provided.

“(4) LENGTH OF AGREEMENT.—

“(A) IN GENERAL.—A rebate agreement shall be effective
for an initial period of not less than 1 year and shall be
automatically renewed for a period of not less than one
year unless terminated under subparagraph (B).

“(B) TERMINATION.—

“(i) By THE SsECRETARY.—The Secre may provide
for termination of a rebate agreement for violation of
the requirements of the agreement or other good cause
shown. Such termination shall not be effective earlier
than 60 days after the date of notice of such termi-
nation. The Secre shall provide, upon request, a
manufacturer with a hearing concerning such a termi-
nation, but such hearing shall not delay the effective
date of the termination.

“(ii) By A MANUFACTURER.—A manufacturer may
terminate a rebate agreement under this section for
any reason. Any such termination shall not be effective
until such period after the date of the notice as the
Secretary may provide (but not beyond the term of the
agreement).

“(iii) EFFECTIVENESS OF TERMINATION.—Any termi-
nation under this subparagraph shall not affect rebates
due under the agreement before the effective date of its
termination.

“(C) DELAY BEFORE REENTRY.—In the case of any rebate
agreement with a manufacturer under this section which is
terminated, another such agreement with the manufac-
turer (or a successor manufacturer) may not be entered into
until a period of 1 calendar quarter has elapsed since the
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date of the termination, unless the Secretary finds good
cause for an earlier reinstatement of such an agreement.
“(c) AMOUNT OF REBATE.—

“(1) BASIC REBATE FOR SINGLE SOURCE DRUGS AND INNOVATOR
MULTIPLE SOURCE DRUGS.—With respect to single source drugs
and innovator multiple source drugs, each manufacturer shall
remit a basic rebate to the State medical assistance plan. Except
as otherwise provided in this subsection, the amount of the
rebate to a State for a calendar quarter (or other period speci-
fied by the Secretary) with respect to each dosaie form and
strength of single source drugs and innovator multiple source

shall be equal to the product of—

“(A) the total number of units of each dosage form and
strength dispensed under the plan under this title in the
quarter (or other period) reported by the State under
subsection (b)2); and

“B)i) for quarters (or periods) befi.nnin after Decem-
ber 31, 1990, and before January 1, 1993, the greater of—

“(I) the difference between the average manufacturer
price (after deducting custom prompt payment dis-
counts) and 87.5 percent of such price for the quarter
(or other period), or

‘II) the difference between the average manufac-
turer price for a drug and the best price (as defined in
paragraph (2)(B)) for such quarter (or period) for such
drug (except that for calendar quarters beginning after
December 31, 1990, and ending before January 1, 1992,
the rebate shall not exceed Zgafercent of the average
manufacturer price, and for calendar quarters begin-
ning after December 31, 1991, and ending before Janu-
ary 1, 1993, the rebate shall not exceed 50 percent of
the average manufacturer price); and

“(ii) for quarters (or other periods) beginning after
December 31, 1992, the greater of—

“(I) the difference between the average manufacturer
price for a and 85 percent of such price, or

“(II) the difference between the average manufac-
turer price for a drug and the best price (as defined in
garagraph (2)B)) for such quarter (or period) for such

ru;

g.

“(C) For the purposes of this paragraph, the term ‘best price’
means, with respect to a single source drug or innovator mul-
tiple source drug of a manufacturer, the lowest price available
from the manufacturer to any wholesaler, retailer, nonprofit
entity, or governmental entity within the United States (exclud-
ing depot prices and single award contract prices, as defined by
the Secretary, of any agency of the Federal Government). The
best price be inclusive of cash discounts, free goods,
volume discounts, and rebates (other than rebates under this
section) and shall be determined without regard to special
packaging, labeling, or identifiers on the dosage form or product
or package, and shall not take into account prices that are
merely nominal in amount; 32 i N

“(D) In the case of a covered outpatient drug approved for
marketing after October 1, 1990, any reference in this paragraph
to ‘October 1, 1990’ shall be a reference to the first day of tﬂe
first month during which the drug was marketed.

32 8 in original. Probably should be “.".
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“(2) ADDITIONAL REBATE FOR SINGLE SOURCE AND INNOVATOR
MULTIPLE SOURCE DRUGS.—(A) Each manufacturer shall remit an
additional rebate to the State medical assistance plan in an
amount equal to:

“(i) For calendar quarters (or other periods) beginning
insl;tsﬁ- December 31, 1990 and ending g:fore January 1,
“(I) the total number of each dosage form and
strength of a single source or innovator multiple source
drug dispensed during the calendar quarter (or other
period); multiplied by :
“(IIXaa) the average manufacturer price for each
dosage form and strength, minus
“(bb) the average manufacturer price for each such
dosage form and strength in effect on October 1, 1990,
increased by the percentage increase in the Consumer
Price Index for all urban cgnsumers (U.S. average)
from October 1, 1990, to the month before the begin-
ning of the calendar quarter (or other period) in-
volved; %3
“(ii) For calendar quarters (or other periods) beginnin,
after December 31, 1993— Ly ¢
“(I) the total number of each dosage form and
strength of a single source or innovative multiple
source drug dispensed during the calendar quarter (or
other period); multiplied by
“(ID) the amount, if any, by which the weighted aver-
age manufacturer price or single source and innovator
multiple source drugs of a manufacturer exceeds the
weighted average manufacturer price for the manufac-
turer as of Iaier 1, 1990, increased by the percentage
increase in the Consumer Price Index for all urban
consumers (U.S. average) from October 1, 1990, to the
month before the beginning of the calendar quarter (or
other period) involved.

“(BXi) For the purposes of subparagraph (A)ii), the term
‘weighted average manufacturer price’ means (with respect to a
calendar quarter or other period) the ratio of—

“(I) the sum of the products (for all covered drugs of the
hn.ltﬁugfacturer purchased under a State program under this
e —
‘(aa) the average manufacturer price for each such
covered drug; an
“(bb) the number of units of the covered drug sold to
:;1}' State program under this title during such period,

‘/II) the total number of units of all such covered drugs
sold under a State program under this title in such period,
except that the Secretary may exclude certain new drugs from
the calculation of the weighted average if the inclusion of any
such drug in such calculation has the effect of—
‘“(aa) reducing the rebate otherwise calculated pursuant
to sub aph (A)Xii); or
“(bb) increasing the rebate otherwise calculated pursuant
to subparagraph (A)ii) (in cases where such calculation
under the conditions outlined in clause (ii).**

33 8o in original. Probably should be “.".
34 8o in original. Probably should be “(ii))".
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“(iiXD) The Secretary may exclude drugs approved by the Food
and Drug Administration on or after October 1, 1990, from the
calculation of weighted average manufacturer price if inclus %5
manufacturer demonstrates through a petition, in a form and
manner prescribed by the Secretary, undue hardship on such
manufacturer as a result of the inclusion of such drug in such
calculation).3®

‘YII) The Secretary may promulgate guidelines to restrict the
conditions under which the Secretary may consider such
petitions.

“(C) For each of 8 calendar quarters beg'nning after Decem-
ber 31, 1991, the Secretary ahaﬂ com; e aggregate amount
of the rebates under subparagraph (A)i) to the aggregate
amount of rebates under subparagraph (A)ii). Based on any
such comparison, the Secretary may propose and utilize an
alil:)eamative formula for the purpose of calculating an aggregate
rebate.

“(3) REBATE FOR OTHER DRUGS.—The amount of the rebate to a
State for a calendar quarter (or other period specified by the
Secretary) with respect to covered outpatient drugs (other than
single source drugs and innovator multiple source drugs) shall
be equal to the product of—

“(A) the applicable percentage (as described in paragraph
(4) 37 of the average manufacturer price for each dosage
form and strength of such drugs (after deducting customary
prompt padyment discounts) for the quarter (or other
period), an

‘“(B) the number of units of such form and dosage dis-
pensed under the plan under this title in the quarter (or
other period) reported by the State under subsection (b)2).

“(4) For the purposes of paragraph (3), the applicable percent- .

age is—
“(A) with resmt to calendar quarters inning after
December 31, 1990, and ending before January 1, 1994, 10
percent; and

“(B) with respect to calendar quarters beginning on or
after December 31, 1993, 11 percent.
“(d) LimitaTiONS ON COVERAGE OF DRUGS.—

“(1) PERMISSIBLE RESTRICTIONS.—(A) Except as provided in
paragraph (6), a State may subject to prior authorization any
covered outpatient drug. Any such prior authorization program
shall comg{i with the requirements of paragraph (5).

“(B) A State may exclude or otherwise restrict coverage of a
covered outﬁatient drug if—

“(i) the prescribed use is not for a medically accepted
indication (as defined in (k)X6));

“(ii) the drug is contained in the list referred to in
paragraph (2); or

“(iii) the is subject to such restrictions pursuant to
an agreement between a manufacturer and a State au-
thorized by the Secretary under subsection (a)(1) or in effect

ursuant to subsection (a)(4).

“(2) LisT OF DRUGS SUBJECT TO RESTRICTION.—The followin, eg
drugs or classes of drugs, or their medical uses, may be exclud
from coverage or otherwise restricted:

“(A) Agents when used for anorexia or weight gain.
“(B) Agents when used to promote fertility.

as &) i.ll m‘p'n']" m @ " wﬂhﬂh‘ldf ‘lﬂlﬂlﬂ i Dl.
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“(C) Agents when used for cosmetic purposes or hair
growth.

“(D) Agents when used for the symptomatic relief of
cough and colds.

‘“(E) Agents when used to promote smoking cessation.

“(F) Prescription vitamins and mineral products, except
prenatal vitamins and fluoride preparations.

“(G) Nonprescription drugs.

“(H) Covered outpatient drugs which the manufacturer
seeks to require as a condition of sale that associated tests
or monitoring services be purchased exclusively from the
manufacturer or its designee.

‘() Drugs described in section 107(c)X3) of the Drug
Amendments of 1962 and identical, similar, or related drugs
(within the meaning of section 310.6(b)(1) of title 21 of the
Code of Federal Regulations (‘DESI’ drugs)).

“(J) Barbiturates.

“(K) Benzodiazepines.

“(3) UppaTE OF DRUG LISTINGS.—The Secretary shall (except
with respect to new drugs approved by the FDA for the first 6
months following the date of approval of such drugs shall not be
subject to being listed in paragraph (2) under the provisions of
this paragraph), by regulation, periodically update the list of
drugs described in paragraph (2) or classes of drugs, or their
medical uses, which the Secretary has determined, based on
data collected by surveillance and utilization review programs
of State medical assistance programs, to be subject to clinical
abuse or inappropriate use.

“(4) INNOVATOR MULTIPLE-SOURCE DRUGS.—Innovator multiple-
source drugs shall be treated under applicable State and Fed-
eral law and regulation.

“(5) PRIOR AUTHORIZATION PROGRAMS.—A State plan under
this title may not require, as a condition of coverage or payment
for a covered outpatient drug for which Federal financial
participation is available in accordance with this section, the
approval of the drug before its dispensing for any medically
accepted indication (as defined in subsection (k)(6)) unless the
system providing for such approval—

“(A) provides response by telephone or other tele-
communication device within 24 hours of a request for prior
authorization; and

“(B) except with respect to the drugs on the list referred
to in paragraph (2), provides for the dispensing of at least a
T2-hour supply of a covered outpatient prescription drug in
an emergency situation (as defined by the Secretary).

“(6) TREATMENT OF NEW DRUGS.—A State may not exclude for
coverage, subject to prior authorization, or otherwise restrict
any new biological or drug approved by the Food and Drug
Administration after the date of enactment of this section, for a
period of 6 months after such approval.

“(T) OTHER PERMISSIBLE RESTRICTIONS.—A State may impose
limitations, with respect to all such drugs in a therapeutic class,
on the minimum or maximum quantities per prescription or on
the number of refills, provided such limitations are necessary to
discourage waste. Nothing in this section shall restrict the
ability of a State to address individual instances of fraud or
abuse in any manner authorized under the Social Security Act.
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“(8) DELAYED EFFECTIVE DATE.—The provisions of paragraph
(5) shall become effective with respect to drugs dispensed under
this title on or after July 1, 1991.

“(e) DENIAL oF FEDERAL FINANCIAL PARTICIPATION IN CERTAIN
Casgs.—The Secretary shall provide that no payment shall be made
to a State under section 1983(&] for an innovator multiple-source
drug dispensed on or after July 1, 1991, if, under applicable State
law, a less expensive noninnovator multiple source drug (other than
the innovator multiple-source drug) could have been dispensed.

“(f) PHARMACY REIMBURSEMENT.—

‘(1) No REDUCTIONS IN REIMBURSEMENT LIMITS.—(A) During
the period of time beginning on January 1, 1991, and ending on
December 31, 1994, the Secretary may not modify by regulation
the formula used to determine reimbursement limits described
in the regulations under 42 CFR 447.331 through 42 CFR
447.334 (as in effect on the date of the enactment of the Omni-
bus Budget Reconciliation Act of 1990) to reduce such limits for
covered outpatient drugs.

(B) 28 During the period of time described in subparagraph
(A), any State that was in compliance with the regulations
described in subparagraph (A) may not reduce the limits for
covered outpatient drugs described in subparagraph (A) or dis-
pensing fees for such drugs.

“(2) ESTABLISHMENT OF UPPER PAYMENT LiMITs.—HCFA shall
establish a Federal upper reimbursement limit for each mul-
tiple source drug for which the FDA has rated three or more
products therapeutically and pharmaceutically equivalent,
regardless of whether all such additional formulations are rated
as such and shall use only such formulations when determining
any such upper limit.

“(g) DruG Use REVIEW.—

“(1) IN GENERAL.—

“(fA) In order to meet the requirement of section
1903(1)(10)(B), a State shall provide, by not later than Janu-
ary 1, 1993, for a drug use review m described in
paragraph (2) for covered outpatient gs in order to
assure that prescriptions (i) are appropriate, (ii) are medi-
cally necessary, and (iii) are not hiely to result in adverse
medical results. The program shall be designed to educate
physicians and pharmacists to identify and reduce the fre-
quency of patterns of fraud, abuse, gross overuse, or
inappropriate or medically unnecessary care, among physi-
cians, pharmacists, and patients, or associated with specific
drugs or groups of drugs, as well as potential and actual
severe adverse reactions to drugs including education on
therapeutic appropriateness, overutilization and under-
utilization, appropriate use of generic products, therapeutic
duplication, drug-disease contraindications, drufg—drug
interactions, incorrect drug dosage or duration of drug
treatment, drug-allergy interactions, and clinical abuse/
misuse.

“(B) The program shall assess data on drug use against
predetermined standards, consistent with the following:

“(i) compendia which shall consist of the following:

38 80 in original. Probably should be “ “(B)".
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“(I) American Hospital Formulary Service Drug
Information;
“(II) United States Pharmacopeia-Drug Informa-
tion; and
‘“(III) American Medical Association Drug
Evaluations; and
“(ii) the peer-reviewed medical literature.

“(C) The Secretary, under the procedures established in
section 1903, shall pay to each State an amount equal to 75
per centum of so much of the sums expended by the State
plan during calendar years 1991 through 1993 as the Sec-
retary determines is attributable to the statewide adoption
of a drug use review program which conforms to the
requirements of this subsection.

“(D) States shall not be required to perform additional
drug use reviews with respect to drugs dispensed to resi-
dents of nursing facilities which are in compliance with the
drug regimen review procedures prescribed by the Sec-
retary for such facilities in regulations implementing sec-
tion 1919, currently at section 483.60 of title 42, Code of
Federal Regulations.

“(2) DESCRIPTION OF PROGRAM.—Each drug use review pro-

gram shall meet the following requirements for covered out-
patient drugs:

“(A) ProspEcTIVE DRUG REVIEW.—(i) The State plan shall
provide for a review of drug therapy before each prescrip-
tion is filled or delivered to an individual receiving benefits
under this title, typically at the point-of-sale or point of
distribution. The review shall include screening for poten-
tial drug therapy problems due to therapeutic duplication,
drug-disease contraindications, drug-drug interactions
(including serious interactions with nonprescription or
over-the-counter drugs), incorrect drug dosage or duration
of drug treatment, drug-allergy interactions, and clinical
abuse/misuse. Each State shall use the compendia and
literature referred to in paragraph (1XB) as its source of
standards for such review.

“(ii) As part of the State's prospective drug use review
program under this subparagraph applicable State law
shall establish standards for counseling of individuals
receiving benefits under this title by pharmacists which
includes at least the following:

“(I) The pharmacist must offer to discuss with each
individual receiving benefits under this title or
caregiver of such individual (in person, whenever prac-
ticable, or through access to a telephone service which
is toll-free for long-distance calls) who presents a
prescription, matters which in the exercise of the phar-
macist’s professional judgment (consistent with State
law respecting the provision of such information), the
pharmacist deems significant including the following:

‘(aa) The name and description of the medica-
tion.

“(bb) The route, dosage form, dosage, route of
administration, and duration of drug therapy.
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“(cc) Special directions and precautions for
preparation, administration and use by the pa-
tient.

“(dd) Common severe side or adverse effects or
interactions and therapeutic contraindications
that may be encountered, including their avoid-
ance, and the action required if they occur.

“(ee) Techniques for self-monitoring drug ther-
apy.
“(ff) Proper storage.

“(gg) Prescription refill information.

i “(hh) Action to be taken in the event of a missed
ose.

“(II) A reasonable effort must be made by the phar-
macist to obtain, record, and maintain at least the
following information regarding individuals receiving
benefits under this title:

“(aa) Name, address, telephone number, date of
birth (or age) and gender.

“bb) Individual history where significant,
including disease state or states, known allergies
and drug reactions, and a comprehensive list of
medications and relevant devices.

“(cc) Pharmacist comments relevant to the
individuals drug therapy.

Nothing in this clause shall be construed as requiring a
pharmacist to provide consultation when an individual
receiving beneﬁpts under this title or caregiver of such
individual refuses such consultation.

“(B) RETROSPECTIVE DRUG USE REVIEW.—The program
shall provide, through its mechanized drug claims process-
ing and information retrieval systems (approved by the
Secretary under section 1903(r)) or otherwise, for the on-
going periodic examination of claims data and other records
in order to identify patterns of fraud, abuse, gross overuse,
or inappropriate or medically unnecessary care, among
physicians, pharmacists and individuals receiving benefits
ufl_ager this title, or associated with specific drugs or groups
of drugs.

“{C) APPLICATION OF STANDARDS.—The program shall, on
an ongoing basis, assess data on drug use against explicit
predetermined standards (using the compendia and lit-
erature referred to in subsection (1)B) as the source of
standards for such assessment) including but not limited to
monitoring for therapeutic appropriateness, overutilization
and underutilization, appropriate use of generic products,
therapeutic duplication, dl;'ug-disease contraindications,

interactions, incorrect drug dosage or duration of

drug treatment, and clinical abuse/misuse and, as nec-
essary, introduce remedial strategies, in order to improve
the quality of care and to conserve program funds or per-
sonal expenditures.

“‘D) EbucATioNAL PROGRAM.—The program shall,
through its State drug use review board established under
paragraph (3), either directly or through contracts with
accredited health care educational institutions, State medi-
cal societies or State pharmacists associations/societies or
other organizations as specified by the State, and using data
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gm vided by the State drug use review board on common
g therapy problems, provide for active and ongoing
educational outreach programs (including the activities de-
scribed in paragraph (3)XC)iii) of this subsection) to educate
practitioners on common drug therapy problems with the

aim of improving prescribing or dispensing practices.

“(3) STATE DRUG USE REVIEW BOARD.—

“(A) EstaBLisHMENT.—Each State shall provide for the
establishment of a drug use review board (hereinafter re-
ferred to as the ‘DUR Board’) either directly or through a
contract with a private organization.

“(B) MemBeRsHIP.—The membership of the DUR Board
shall include health care professionals who have recognized
knowledge and expertise in one or more of the following:

“(1) The clinically appropriate prescribing of covered
outpatient drugs.
“(ii) The clinically appropriate dispensing and mon-
itoring of covered outpatient
“(iii) Drug use review, evaluation, and intervention.
“(iv) Medical quality assurance.
The membership of the DUR Board shall be made up at
least ¥ but no more than 51 percent licensed and actively
practicing physicians and at least % * * * licensed and
actively practicing pharmacists
“(C) AcrivrTiEs.—The activities of the DUR Board shall
include but not be limited to the following:
“(i) Retrospective DUR as defined in section (2)(B).
(2)‘(‘(11) Application of standards as defined in section
“(iii) Ongoing interventions for physicians and phar-
macists, targeted toward thera fpy problems or individ-
uals identified in the course o retrospective drug use
reviews performed under this subsection. Intervention
fe;rcgtrams shall include, in appropriate instances, at

“(I) information dissemination sufficient to
ensure the ready availability to physicians and
pharmacists in the State of information concerning
its duties, powers, and basis for its standards;

“(Il) written, oral, or electronic reminders
containing patient-specific or drug-specific (or both)
information and suggested changes in prescribing
or dispensing practices, communicated in a
manner designed to ensure the privacy of patient-
related information;

‘“(III) use of face-to-face discussions between
health care professionals who are experts in
rational drug therapy and selected prescribers and
pharmacists who have been targeted for edu-
cational intervention, including discussion of opti-
mal prescribing, dispensing, or pharmacy care
practices, and follow-up face-to-face discussions;

an

“(IV) intensified review or monitoring of selected
prescribers or dispensers.

The Board shall re-evaluate interventions after an appro-

priate period of time to determine if the intervention im-
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proved the quality of drug therapy, to evaluate the success
of the interventions and make modifications as necessary.

“(D) AnNuAL rREPORT.—Each State shall require the DUR
Board to prepare a report on an annual basis. The State
shall submit a report on an annual basis to the Secretary
which shall include a description of the activities of the
Board, including the nature and scope of the prospective
and retrospective drug use review programs, a summary of
the interventions used, an assessment of the impact of these
educational interventions on quality of care, and an esti-
mate of the cost savings generated as a result of such
program. The Secretary shall utilize such report in evaluat-
ing the effectiveness of each State’'s drug use review

program.
“(h) ELEcTrRONIC CLAIMS MANAGEMENT.—

“(1) In cENERAL.—In accordance with chapter 35 of title 44,
United States Code (relating to coordination of Federal informa-
tion policy), the Secretary shall encourage each State agency to
establish, as its principal means of processing claims for covered
outpatient drugs under this title, a point-of-sale electronic
claims management system, for the purpose of performing on-
line, real time eligibility verifications, claims data capture,
adjudication of claims, and assisting pharmacists (and other
authorized persons) in applying for and receiving payment.

“(2) ENCOURAGEMENT.—In order to carry out paragraph (1)—

“(A) for calendar quarters during fiscal years 1991 and
1992, expenditures under the State plan attributable to
development of a system described in paragraph (1) shall
receive Federal financial participation under section
1903(a)3)AXi) (at a matching rate of 90 percent) if the State
acquires, through applicable competitive ment proc-
ess in the State, the most cost-effective telecommunications
network and automatic data processing services and equip-
ment; and

“(B) the Secretary may permit, in the procurement de-
scribed in subparagraph (A) in the application of part 433 of
title 42, Code of Federal Regulations, and parts 95, 205, and
307 of title 45, Code of Federal Regulations, the substitution
of the State’s request for proposal in competitive procure-
ment for advance planning and implementation documents
otherwise required.

“(i) ANNUAL REPORT.—

“(1) IN GENERAL.—Not later than May 1 of each year the
Secretary shall transmit to the Committee on Finance of the
Senate, the Committee on Energy and Commerce of the House
of Representatives, and the Committees on Aging of the Senate
and the House of Representatives a report on the the operation
of this section in the preceding fiscal year.

“(2) Derams.—Each report shall include information on—

“A) ingredient costs paid under this title for single
source drugs, multiple source drugs, and nonprescription
covered outpatient drugs;

“(B) the total value of rebates received and number of
manufacturers providing such rebates;

“(C) how the size of such rebates compare with the size or
Eebates offered to other purchasers of covered outpatient

rugs,
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‘D) the effect of inflation on the value of rebates re-
quired under this section;

“(E) trends in prices paid under this title for covered
outpatient drugs; and

“(F) Federal and State administrative costs associated
with compliance with the provisions of this title.

“(j) ExemprioNn oF Orcanizep HeavtH CARe SerTINGS.—(1) Cov-
ered outpatient d dispensed by * * * Health Maintenance
Organizations, including those organizations that contract under
section 1903(m), are not subject to the requirements of this section.

“(2) The State plan shall provide that a hospital (providing medi-
cal assistance under such plan) that dispenses covered outpatient
drugs using drug formulary systems, and bills the plan no more
than the hospital’s purchasing costs for covered outpatient drugs (as
determined under the State plan) shall not be subject to the require-
ments of this section. ‘

“(3) Nothing in this subsection shall be construed as providing
that amounts for covered outpatient drugs paid by the institutions
described in this subsection should not ﬁ: taken into account for
purposes of determining the best price as described in subsection (c).

“(k) DEFINTTIONS.—In this section—

“(1) AVERAGE MANUFACTURER PRICE.—The term ‘average
manufacturer price’ means, with respect to a covered outpatient
drug of a manufacturer for a calendar quarter, the average
price paid to the manufacturer for the drug in the United States
by wholesalers for drugs distributed to the retail pharmacy
class of trade.

“(2) COVERED OUTPATIENT DRUG.—Subject to the exceptions in
paragraph (3), the term ‘covered outpatient drug’ means—

“(A) of those drugs which are treated as prescribed drugs
for purposes of section 1905(a)(12), a drug which may be
dispensed only upon prescription (except as provided in
paragraph (5)), ango—

“(i) which is approved for safety and effectiveness as
a prescription dprug under section 505 or 507 of the
Federal Food, Drug, and Cosmetic Act or which is
approved under section 505(j) of such Act;

‘(iiXI) which was commercially used or sold in the
United States before the date of the enactment of the
Drug Amendments of 1962 or which is identical, simi-
lar, or related (within the meaning of section 310.6(b)(1)
of title 21 of the Code of Federal Regulations) to such a
drug, and (IT) which has not been the subject of a final
determination by the Secretary that it is a ‘new drug’
(within the meaning of section 201(p) of the Federal
Food, Drug, and Cosmetic Act) or an action brought by
the Secretary under section 301, 302(a), or 304(a) of
such Act to enforce section 502(f) or 505(a) of such Act;

or

“(iii}I) which is described in section 107(c)3) of the
Drug Amendments of 1962 and for which the Secretary
has determined there is a compelling justification for
its medical need, or is identical, similar, or related
(within the meaning of section 310.6(b)1) of title 21 of
the Code of Federal %‘,emllations) to such a drug, and (II)
for which the Secretary has not issued a notice of an
opportunity for a hearing under section 505(e) of the
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Federal Food, Drug, and Cosmetic Act on a proposed
order of the Secretary to withdraw approval of an
application for such drug under such section because
the Secretary has determined that the drug is less than
effective for some or all conditions of use prescribed,
recommended, or suggested in its labeling; and

“(B) a biological product, other than a vaccine which—

“(i) may only be dispensed upon preacri%ion.

“(ii) is licensed under section 351 of the Public Health
Service Act, and

““(iii) is produced at an establishment licensed under
such section to produce such product; and

“(C) insulin certified under section 506 of the Federal
Food, Drug, and Cosmetic Act.

“@3) Lmmrting DpEFINITION.—The term ‘covered outpatient
drug’ does not include any drug, biological product, or insulin
provided as part of, or as incident to and in the same setting as,
any of the following (and for which payment may be made
under this title as part of payment for the following and not as
direct reimbursement for tﬁ: drug):

“(A) Inpatient hospital services.

“(B) Hospice services.

“(C) Dental services, except that drugs for which the
State plan authorizes direct reimbursement to the dispens-
ing dentist are covered outpatient drugs.

‘(D) Physicians'services.

“(E) Outpatient hospital services * * * *3° emergency
room visits.

“(F) Nursing facility sevices.

“(G) Other laboratory and x-ray services.

“(H) Renal dialysis.

Such term also does not include any such drug or product which
is used for a medical indication which is not a medically
accepted indication.

“(4) NONPRESCRIPTION DRUGS.—If a State plan for medical
assistance under this title includes coverage of prescribed drugs
as described in section 1905(a)12) and permits coverage of drugs
which may be sold without a prescription (commonly referred to
as ‘over—tg&counter’ drugs), if they are prescribed by a physi-
cian (or other person authorized to prescribe under State law),
such a drug be arded as a covered out'l'satient drug.

“(5) MaNUFACTURER.—The term ‘manufacturer’ means any
entity which is engaged in—

“(A) the production, preparation, propagation,
cox:gmunding, conversion, or processing of prescription drug
products, either directly or indirectly extraction from
substances of natural origin, or independently by means of
chemical synthesis, or by a combination of extraction and
chemical synthesis, or

“(B) in the packaging, repackaging, labeling, relabeling,
or distribution of prescription gsr:f products.

Such term does not include a wholesale distributor of drugs or a
retail pharmacy licensed under State law.

“(6) MEDICALLY ACCEPTED INDICATION.—The term ‘medically
accepted indication’ means any use for a covered outpatient
drug which is approved under the Federal Food, Drug, and
Cosmetic Act, which appears in peer-reviewed medical lit-

3% So in original. Probably should be “services emergency”.
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erature or which is accepted by one or more of the following
compendia: the American Hospital Formulary Service-Drug
Information, the American Medical Association Drug Evalua-
tions, and the United States Pharmacopeia-Drug Information.

‘(7T) MULTIPLE SOURCE DRUG; INNOVATOR MULTIPLE SOURCE

DRUG; NONINNOVATOR MULTIPLE SOURCE DRUG; SINGLE SOURCE
DRUG.—

“(A) DEFINED.—

“(i) MuLtipLE SOURCE DRUG.—The term ‘multiple
source drug’ means, with respect to a calendar quarter,
a covered outpatient drug (not including any drug de-
scribed in paragraph (5)) for which there are 2 or more
drug products which—

“(I) are rated as therapeutically equivalent
(under the Food and Drug Administration’s most
recent publication of ‘Approved Drug Products
with Therapeutic Equivalence Evaluations’),

“(I1) except as provided in subparagraph (B), are
pharmaceutically equivalent and bioequivalent, as
defined in subparagraph (C) and as determined by
the Food and Drug Administration, and

“(ITI) are sold or marketed in the State during
the period.

“(ii) INNOVATOR MULTIPLE SOURCE DRUG.—The term
‘innovator multiple source drug’ means a multiple
source drug that was originally marketed under an
original new drug application approved by the Food
and Drug Administration.

“(iii) NONINNOVATOR MULTIPLE SOURCE DRUG.—The
term ‘noninnovator multiple source drug’ means a mul-
tiple source drug that is not an innovator multiple
source drug.

“(iv) SINGLE SOURCE DRUG.—The term ‘single source
drug’ means a covered outpatient drug which is
produced or distributed under an original new drug
application approved by the Food and Drug Adminis-
tration, including a drug product marketed by any
cross-licensed producers or distributers 4° operating
under the new drug application.

“(B) ExceprioN.—Subparagraph (A)i)II) shall not apply
if the Food and Drug Administration changes by regulation
the requirement that, for purposes of the publication de-
scribed in subparagraph (AXi)I), in order for drug products
to be rated as therapeutically e%ujva]ent, they must be
pharmaceutically equivalent and biocequivalent, as defined
o a‘é];plgrwaph . F of th h

“( EFINITIONS.—For purposes of this aph—

“(i) drug products gre pharmacemﬂ?gﬁ;‘ﬂ equiva-
lent if the products contain identical amounts of the
same active drug ingredient in the same dosage form
and meet compendial or other applicable standards of
strength, quality, purity, and identity;

“(ii) drugs are bioequivalent if they do not present a
known or potential bioequivalence problem, or, if they
do present such a problem, they are shown to meet an
appropriate standard of bioequivalence; and

40 8o in original. Probably should be “distributors”

41 89 in original. Probably should be "phumaeouﬁ::nlly".
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“(iii) a drug product is considered to be sold or mar-
keted in a State if it appears in a published national
listing of average wholesale prices selected by the Sec-
retary, provided that the listed product is generally
available to the public through retail pharmacies in

~ that State.

“(B) StaTE AGENcY.—The term ‘State agency’ means the
agency designated under section 1902(a)5) to administer or
supervise the administration of the State plan for medical
assistance.”

(b) FUNDING.—

(1) DRUG USE REVIEW PROGRAMS.—Section 1903(a)(3) (42 U.S.C. 42 USC 1396b.
1936b(a)3)) is amended—

(A) by strlking “plus” at the end of subparagraph (C) and
inserting “and”, and

(B) by adding ‘at the end the following new subparagraph:

“(D) 75 percent of so much of the sums expended by the
State plan during a quarter in 1991, 1992, or 1993, as the
Secretary determines is attributable to the statewide adop-
tion of a drug use review zgrogram which conforms to the
requirements of section 1927(g); plus”.

(2) TEMPORARY mcmmsn IN FEDERAL MATCH FOR ADMINISTRA- 42 USC 1396b
TIVE costs.—The centum to be applied under section note.
1903(aX7) of the ml Security Act for amounts expended
during calendar quarters in fiscal year 1991 which are attrib-
utable to administrative activities necessary to carry out section
1927 (other than subsection (g)) of such Act shall be 75 percent,
rather than 50 percent; after fiscal year 1991, the match shall
revert back to 50 percent.

(¢c) DEMONSTRATION CTS. — 42 USC 1396r-8

(1) PROSPECTIVE DRUG UTILIZATION REVIEW.— note.

(A) The Secretary of Health and Human Services shall
provide, through competitive procurement by not later than
January 1, 1992, for the establishment of at least 10 state-
wide demonstration projects to evaluate the efficiency and
cost-effectiveness of prospective d utilization review (as
a component of on-line, real-time electronic point-of-sales
claims management) in fulfilling patient counseling and in
reducing costs for prescription drugs.

(B) Each of sucﬁ projects shall establish a central elec-
tronic repository for capturing, storing, and updating
prospective drug utilization review data and for providing
access to such data by participating pharmacists (and other
authorized participants).

(C) Under each project, the pharmacist or other au-
thorized participant shall assess the active drug regimens of
recipients in terms of duplicate drug therapy, therapeutic
overlap, allergy and cross-sensitivity reactions, drug inter-
actions, age precautions, drug regiment compliance,
prescribing limits, and other appropriate elements.

(D) Not later than January 1, 1994, the Secretary shall
submit to Congress a report on the demonstration projects
conducted under this paragraph.

(2) DEMONSTRATION PROJECT ON COST-EFFECTIVENESS OF RE-
IMBURSEMENT FOR PHARMACISTS' COGNITIVE SERVICES.—

(A) The Secretary of Health and Human Services shall
conduct a demonstration project to evaluate the impact on
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quality of care and cost-effectiveness of paying pharmacists
under title XIX of the Social Security Act, whether or not a
drug is dispensed, for use review services. For this
purpose, the Secretary shall provide for no fewer than 5
demonstration sites in different States and the participa-
tion of a significant number of pharmacists.

(B) Not later than January 1, 1995, the Secretary shall
submit a report to the Congress on the results of the
demonstration project conducted under subparagraph (A).

42 USC 1396r-8 (d) StupiEs.—
note. (1) STUDY OF DRUG PURCHASING AND BILLING ACTIVITIES OF
VARIOUS HEALTH CARE SYSTEMS.—

(A) The Comptroller General shall conduct a study of the
drug purchasing and billing practices of hospitals, other
institutional facilities, and managed care plans which pro-
vide covered outpatient drugs in the medicaid program. The
study shall compare the ingredient costs of drugs for medic-
aid prescrii)tions to these facilities and plans and the
charges billed to medical assistance programs by these
facilities and plans compared to retail pharmacies.

(B) The study conducted under this subsection shall in-
clude an assessment of—

(i) the prices paid by these institutions for covered
outpatient drugs compared to prices that would be paid

under this section,
(ii) the quality of outpatient drug use review provided
by these institutions as comp to drug use review

required under this section, and

(iii) the efficiency of mechanisms used by these
institutions for billing and receiving payment for cov-
ered outpatient drugs dispensed under this title.

(C) By not later than May 1, 1991, the Comptroller Gen-
eral shall report to the Secretary of Health and Human
Services (hereafter in this section referred to as the “Sec-
retary”’), the Committee on Finance of the Senate, the
Committee on Energy and Commerce of the House of Rep-
resentatives, and the Committees on Aging of the Senate
and the House of Representatives on the study conducted
under subparagraph (A).

(2) REPORT ON DRUG PRICING.—By not later than May 1 of each
year, the Comptroller General s submit to the Secretary, the
Committee on Finance of the Senate, the Committee on Energy
and Commerce of the House of Representatives, and the
Committees on Aging of the Senate and House of Representa-
tives an annual report on changes in prices charged by manu-
facturers for prescription drugs to the Department of Veterans
Affairs, other Federal programs, retail and hospital pharmacies,
and other purchasing groups and managed care plans.

(8) STUDY ON PRIOR APPROVAL PROCEDURES.—

(A) The Secretary, acting in consultation with the
Comptroller General, shall study prior approval procedures
utilized by State medical assistance programs conducted
under title XIX of the Social Security Act, including—

(i) the ap provisions under such programs; and
(ii) the effects of such procedures on beneficiary and
provider access to medications covered under such

programs.
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(B) By not later than December 31, 1991, the Secretary
and the Comptroller General shall report to the Committee
on Finance of the Senate, the Committee on Energy and
Commerce of the House of Representatives, and the
Committees on Aging of the Senate and the House of
Representatives on the results of the study conducted under
subparagraph (A) and shall make recommendations with
respect to which procedures are appropriate or inappropri-
ate to be utili by State plans for medical assistance.

(4) STUDY ON REIMBURSEMENT RATES TO PHARMACISTS, —

(A) The Secretary shall conduct a study on (i) the ade-
quacy of current reimbursement rates to pharmacists under
each State medical assistance programs conducted under
title XIX of the Social Security Act; and (ii) the extent to
which reimbursement rates under such programs have an
effect on beneficiary access to medications covered and

pharmacy services under such programs.

(B) By not later than December 31, 1991, the Secrefary
shall report to the Committee on Finance of the Senate, the
Committee on Energy and Commerce of the House of Rep-
resentatives, and the Committees on Aging of the Senate
and the House of Representatives on the results of the
study conducted under subparagraph (A).

(6) STUuDY OF PAYMENTS FOR VACCINES.—The Secretary of
Health and Human Services shall undertake a study of the
relationship between State medical assistance plans and Fed-
eral and State acquisition and reimbursement policies for vac-
cines and the accessibility of vaccinations and immunization to
children provided under this title. The Secretary shall report to
the Congress on the Study not later than one year after the date
of the enactment of this Act.

(6) STUDY ON APPLICATION OF DISCOUNTING OF DRUGS UNDER
MEDICARE.—The Comptroller General shall conduct a study

examining methods to encourage providers of items and services
under title XVIII of the Social urity Act to negotiate dis-
counts with suppliers of prescription drugs to such providers.
The Comptroller General shall submit to Congress a report on
such atudl; no later than 1 year after the date of enactment of
this subsection.

SEC. 4402. REQUIRING MEDICAID PAYMENT OF PREMIUMS AND COST-
SHARING FOR ENROLLMENT UNDER GROUP HEALTH PLANS
WHERE COST-EFFECTIVE.

(a) IN GENeEraL.—Title XIX (42 U.S.C. 1396 et seq.) is amended—
(1) in section 1902(aX25) (42 U.S.C. 1396a(a)(25))—

(A) by atri]nng “and” at the end of subparagraph (E),

(B) by adding “and” at the end of subparagraph (F), and

(C) by adding at the end the following new suhparagraph

“(G) that the State plan shall meet the requirements of

section 1906 (relating to enrollment of individuals under

group health plans in certain cases);”; an
(2) by inserting after section 1905 the following new section:

“ENROLLMENT OF INDIVIDUALS UNDER GROUP HEALTH PLANS

“Sec. 1906. (a) For purposes of section 1902(a)}(25)G) and subject to 42 USC 1396e.
subsection (d), each State plan—
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“(1) shall implement guidelines established by the Secretary,
consistent with subsection (b), to identify those cases in which
enrollment of an individual otherwise entitled to medical assist-
ance under this title in a group health plan (in which the
individual is otherwise eligible to be enrolled) is cost-effective
(as defined in subsection (e)(2));

“(2) shall require, in case of an individual so identified and as
a condition of the individual being or remaining eligible for
medical assistance under this title and subject to subsection
(bX2), notwithstanding any other provision of this title, that the
individual (or in the case of a child, the child’s parent) apply for
enrollment in the group health plan; and

“(8) in the case of such enrollment (except as provided in
subsection (c)(1)(B)), shall provide for payment of all enrollee
premiums for such enrollment and all deductibles, coinsurance,
and other cost-sharing obligations for items and services other-
wise covered under the State pla’t under this title (exceedin

* the amount otherwise permitted under section 1916), and s
treat coverage under the group health plan as a third party
liability (under section 1902(a)(25)).

“(bX1) In establishing guidelines under subsection (a)1), the Sec-
retary shall take into account that an individual may only be
eligible to enroll in group health plans at limited times and only if
other individuals (not entitled to medical assistance under the plan)
are also enrolled in the plan simultaneously.

“(2) If a parent of a child fails to enroll the child in a group health
plan in accordance with subsection (a)2), such failure shall not
affect the child’s eligibility for benefits under this title.

“(c)1XA) In the case of payments of premiums, deductibles, co-
insurance, and other cost-sharing obligations under this section
shall be considered, for purposes of section 1903(a), to be payments
for medical assistance.

“B) If all members of a family are not eligible for medical
assistance under this title and enrolﬂnent of the members so eligible
in a group health plan is not possible without also enrolling mem-
bers not so eligible—

“(i) payment of premiums for enrollment of such other mem-
bers shall be treated as payments for medical assistance for
eligible individuals, if it would be cost-effective (taking into
account payment of all such premiums), but

“(ii) payment of deductibles, coinsurance, and other cost-
sharing obligations for such other members shall not be treated
as payments for medical assistance for eligible individuals.

“(2) The fact that an individual is enrolled in a group health plan
under this section shall not change the individual's eligibility for
benefits under the State plan, except insofar as section 1902(a)(25)
p{ovides that payment for such benefits shall first be made by such
plan.

“(d)1) In the case of any State which is providing medical assist-
ance to its residents under a waiver granted under section 1115, the
Secretary shall require the State to meet the requirements of this
section in the same manner as the State would be required to meet
fll.llph _r(iquirement if the State had in effect a plan approved under

1s title.

“(2) This section, and section 1902(a)(25)XG), shall only apply to a
State that is one of the 50 States or the District of Columbia.

“(e) In this section:
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(1) The term ‘group health plan’ has the meaning given such
term in section 5000(b)(1) of the Internal Revenue e of 1986,
and includes the provision of continuation coverage by such a
plan pursuant to title XXII of the Public Health Service Act,
section 4980B of the Internal Revenue Code of 1986, or title VI
of the Employee Retirement Income Security Act of 1974.

“(2) The term ‘cost-effective’ means, as established by the
Secretary, that the reduction in expenditures under this title
with respect to an individual who is enrolled in a group health
plan is likely to be greater than the additional expenditures for
premiums and cost-sharing required under this section with
respect to such enrollment.”.

(b) TREATMENT OF ERRONEOUS ExcEss PAYMENTS ror MEDICAL
Assistance.—Section 1903(u)}1)XC)iv) (42 U.S.C. 1396b(u)1XC)iv)) is
amended by inserting before the period at the end the following: “or
with respect to payments made in violation of section 1906".

(c) OPTIONAL muM 6-MonTH ELiGiBiLiTY.—Section 1902(e) (42
U.S.C. 1396a(e)) is amended by adding at the end the following new

paragraph:

“(11)A) In the case of an individual who is enrolled with a group
health plan under section 1906 and who would (but for this para-
graph) lose eligibility for benefits under this title before the end of
the minimum enrollment period (defined in subparagraph (B)), the
State plan may provide, notwithstanding any other provision of this
title, that the individual shall be deemed to continue to be eligible
for such benefits until the end of such minimum period, but only
with respect to such benefits provided to the individual as an
enrollee of such plan.

“(B) For purposes of subparagraph (A), the term ‘minimum enroll-
ment period’ means, with re:é)ect to an individual’s enrollment with
a group health plan, a period established by the State, of not more
than 6 months beginning on the date the individual’s enrollment
under the plan becomes effective.”.

(d) CONFORMING AMENDMENTS.—

(1) Section 1902(a)10) (42 U.S.C. 1396a(a)10)) is amended in
the matter following subparagraph (E)—

(A) by striking “and” at the end of subdivision (IX);
(B) by inserting “and” at the end of subdivision (X); and
(C) by adding at the end the following new subdivision:
“(XI) the making available of medical assistance to cover
the costs of premiums, deductibles, coinsurance, and other
cost-sharing obligations for certain individuals for private
health coverage as described in section 1906 shall not, by
reason of paragraph (10), require the making available of
any such benefits or the making available of services of the
same amount, duration, and scope of such private coverage

to any other individuals;”. |
(2) Section 1905(a) (42 U.S.C. 1396d(a)) is amended by adding
at the end the following: “The payment described in the first
sentence may include expenditures for medicare cost-sharing
and for premiums under part B of title XVIII for individuals
who are eligible for medical assistance under the plan and (A)
are receiving aid or assistance under any plan of the State
approved under title I, X, XIV, or XVI, or part A of title IV, or
with respect to whom supplemental security income benefits
are being paid under title XVI, or (B) with respect to whom
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there is being;(ﬁmd a State supplementary payment and are
eligible for medical assistance equal in amount, duration, and
scope to the medical assistance made available to individuals
described in section 1902(a)(10)(A), and, except in the case of
individuals 65 years of age or older and disabled individuals
entitled to health insurance benefits under title XVIII who are
not enrolled under part B of title XVIII, other insurance pre-
Eiumsff:?r medical or any other type of remedial care or the cost
ereof.”.

(8) Section 1903(aX1) (42 U.S.C. 1396b(aX1)) is amended by
striking “(including expenditures for” and all that follows
through “or the cost thereof)”.

(e}) Eérmc'nvx Darid:(é) Tlc:lte amendmell:;ts(zgmde by this sect(iion
apply (except as provi under paragra to payments under
title XIX ofp the Social Security Act for caYendar quarters inni
on or after January 1, 1991, without regard to whether or not final
regulations to carry out such amendments have been promulgated
by such date.

(2) In the case of a State plan for medical assistance under title
XIX of the Social Security Act which the Secretary of Health and
Human Services determines requires State legislation (other than
legislation authorizing or appropriating funds) in order for the plan
to meet the additional requirements imposed by the amendments
made by subsection (aJ,ret%e State plan shall not be regarded as
failing to comply with the requirements of such title solely on the
basis of its failure to meet this additional requirement before the
first day of the first calendar quarter beFinning after the close of the
first regular session of the State legislature that begins after the
date of the enactment of this Act. For purposes of the previous
sentence, in the case of a State that has a 2-year legislative session,
each year of such session shall be deemed to be a separate regular
session of the State legislature.

PART 2—PROTECTION OF LOW-INCOME
MEDICARE BENEFICIARIES

SEC. 4501. PHASED-IN EXTENSION OF MEDICAID PAYMENTS FOR MEDI-
CARE PREMIUMS FOR CERTAIN INDIVIDUALS WITH INCOME
BELOW 120 PERCENT OF THE OFFICIAL POVERTY LINE.

(a) 1-YEAR ACCELERATION OF BUY-IN oF PrREMIUMS AND CoST SHAR-
ING FOR QUALIFIED MEDICARE BENEFICIARIES UP TO 100 PERCENT OF
PoverTY .—Section 1905(p)2) (42 U.S.C. 1396d(p)2)) is further
amended—

(1) in subparagraph (B)—
(A) by adding “and” at the end of clause (ii);
(B) in clause (iii), b’y striking ‘“95 percent, and” and
inserting “100 percent.”; and
(C) by striking clause (iv); and
(2) in subparagraph (C)— )
(A) in clause (iii), by striking “90” and inserting “95”;
(B) by adding “and” at the end of clause (iii);
(C) in clause (iv), by striking “95 percent, and” and
inserting “100 percent.”; and
(D) by striking clause (v).

(b) ENTITLEMENT.—Section 1902(a)X10XE) (42 US.C.

1395b(a)10XE)Xii)) is amended—
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(1) by striking “, and”” at the end of clause (i) and inserting a
semicolon;

(2) by adding “and” at the end of clause (ii); and

(3) by adding at the end the following new clause:

“(iii) for making medical assistance available for medi-
care cost sharing described in section 1905(p)3)(A)ii) sub-
ject to section 1905(pX4), for individuals who would be
qualified medicare beneficiaries described in section
1905(pX1) but for the fact that their income exceeds the
income level established by the State under section
1905(pX2) but is less than 110 percent in 1993 and 1994, and
120 percent in 1995 and years thereafter of the official
poverty line (referred to in such section) for a family of the
size involved;”.

(c) APPLICATION IN CERTAIN STATES AND TERRITORIES.—Section
1905(p)4) (42 U.S.C. 1396d(p)(4)) is amended—
(1) in subparagraph (B), by inserting “or 1902(a)(10)E)(iii)”
after “subparagraph (B)”, and
(2) by adding at the end the following:
“In the case of any State which is providing medical assistance to its
residents under a waiver granted under section 1115, the Secretary
shall require the State to meet the requirement of section
1902(a)(10)E) in the same manner as the State would be required to
meet such requirement if the State had in effect a plan approved
under this title.”
(d) ConrorMING AMENDMENT.—Section 1843(h) (42 U.S.C.
1395v(h)) is amended by adding at the end the following new para-

graph:

“(3) In this subsection, the term ‘qualified medicare beneficiary’
also includes an individual described in section 1902(a)}(10)E)Xiii).”.

(e) DELAY IN CoUNTING SociaL SEcuriTY COLA INcreAses UNTIL
New PoveErTY GUIDELINES PUBLISHED.—

(1) In ceNERAL.—Section 1905(p) is amended—

(A) in paragraph (1)B), by inserting “, except as provided
in paragraph (2)D)” after “supplementary social security
income program”’, and

(B) by adding at the end of paragraph (2) the following
new subparagraph:

“(D)i) In determining under this subsection the income of an
individual who is entitled to monthly insurance benefits under title
II for a transition month (as defined in clause (ii)) in a year, such
income shall not include any amounts attributable to an increase in
the level of monthly insurance benefits payable under such title
which have f.x:cv.lrredy pursuant to section 215(i) for benefits payable
for months beginning with December of the previous year.

“(ii) For purposes of clause (i), the term ‘transition month’ means
each montll': in a year through the month following the month in
which the annual revision of the official poverty line, referred to in
subparagraph (A), is published.”.

(2) CONFORMING AMENDMENTS.—Section 1902(m) (42 U.S.C.
1396a(m)) is amended—

(A) in paragraph (1)XB), by inserting “, except as provided
in paragraph (2)(C)" after “supplemental security income
P am’’, and

(B) by adding at the end of paragraph (2) the following
new subparagraph:
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‘C) The provisions of section 1905(p)2)XD) shall apply to deter-
minations of income under this subsection in the same manner as
they apply to determinations of income under section 1905(p).”.
42 USC 1396a (f) ErrecTivE DATE.—The amendments made by this section shall
nake; apply to calendar quarters beginning on or after January 1, 1991,
without regard to whether or not regulations to implement such
amendments are promulgated by such date; except that the amend-
ments made by subsection (e) shall apply to determinations of
income for months beginning with January 1991.

PART 3—IMPROVEMENTS IN CHILD HEALTH

SEC. 4601. MEDICAID CHILD HEALTH PROVISIONS.

(a) Paasep-IN ManpaTORY COVERAGE OF CHILDREN UP TO 100

PERCENT OF POVERTY LEVEL.—
(1) INn GENEraL.—Section 1902 (42 U.S.C. 1396a) is amended—
(A) in subsection (a)(10XA)i)—
(1) by striking “or” at the end of subclause (V),
(ii) by striking the semicolon at the end of subclause
(VD and inserting “, or”, and
(i) by adding at the end the following new subclause:
(VII) who are described in subparagraph (D) of
subsection (IX1) and whose family income does not
exceed the income level the State is required to
tu?st.all;]mh under subsection (X2)XC) for such a
am
(B) in subsectmn (a) 10X A)GEINIX), striking “or clause
(VD" and inserting “, clause (1)(VI§ or clause (iXVID)”;
© u(1)mbseclt;mn . h (C) of h (1) b rti
i) in subparagra paragrap y inserting
“children"” after “(
(ii) by striking subparagraph (D) of paragraph (1) and
inserting the following:
“(D) children born after September 30, 1983, who have at-
tained 6 years of age but have not attained 19 years of age,”;
(iii) by striking subparagraph (C) of paragraph (2) and
inserting the following:

“(C) For p of paragraph (1) with respect to individuals
described in paragraph (D) of that paragraph, the State shall
establish an income level which is equal to 100 percent of the income
official poverty line descnbed in subparagrap ﬁe(A) applicable to a
family of the size involv

(iv aph (3) b inserting
(a)(lo)(A)(l)(VMr @AV
(v) in paragraph (4XA), b g)( msertm or subsection

(a)(lO){A)(l Y’ aﬂ;er “(aX10XAXd

aph (4XB), by stnklng “or
(aJ{lO){A)(l)(Vﬁ’i’lr‘ and inserting ‘“(a}10XA)iXVI), or
(a)10XAXIXVID”; an:
(D) in subsection (r)(2)(A), by inserting “(a}10XA)iXVID),”
after “(a)}10XA)ENVD),”.
(2) CONFORMING AMENDMENT TO QUALIFIED CHILDREN.—Sec-
tinn 1905(n)2) (42 U.S.C. 1396d(n)2)) is amended by striking
“age of T (or any age designated b?r the State that exceeds T but
does not exceed 8)” and inserting “‘age of 19”.
(3) ADDITIONAL CONFORMING AMENDMENTS.—
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(A) Section 1903(f)(4) of such Act (42 U.S.C. 1396b(f)4)) is

amended—
(i) by striking “1902(a)10XA)AXIV),” and inserting
“1902(a)10)A)EXNIID), 1902(a)X10)AXGIXIV),

1902(a)X10XA)XIXV),”, and
(i) by inserting “1902(a)(10)AXIXVID),” after
“1902(a)(10XA)AXVD),”.

(B) Subsections (a)}3)XC) and (bX3)XC)i) of section 1925 of
such Act (42 U.S.C. 1396r-6), as amended by section
6411(i)(3) of the Omnibus Budget Reconciliation Act of 1989,
are each amended by inserting “(i)VIIL),” after “()(VI)".

(b) ErrecTivE DATE.—(1) The amendments made by this subsection 42 USC 1396a
apply (except as otherwise provided in this subsection) to payments note.
under title XIX of the Social Security Act for calendar quarters
beginning on or after July 1, 1991, without regard to whether or not
final regulations to carry out such amendments have been promul-
gated by such date.

(2) In the case of a State plan for medical assistance under title
XIX of the Social Security Act which the Secretary of Health and
Human Services determines requires State legislation (other than
legislation authorizing or appropriating funds) in order for the plan
to meet the additional requirements imposed by the amendments
made by this subsection, the State plan shall not be regarded as
failing to comply with the requirements of such title solely on the
basis of its faif)ure to meet these additional requirements before the
first day of the first calendar r be]ii.nni.ng after the close of the
first regular session of the State legislature that begins after the
date of the enactment of this Act. For purposes of the previous
sentence, in the case of a State that has a 2-year legislative session,
each year of such session shall be deemed to be a separate regular
session of the State legislature.

SEC. 4602. MANDATORY USE OF OUTREACH LOCATIONS OTHER THAN
WELFARE OFFICES.

(a) In GeNErAL.—Section 1902(a) of the Social Security Act (42
U.S.C. 1396a(a)), as amended by section 4401(a)(2) of this title, is
amended—

(1) by striking “and” at the end of paragraph (53),

(2) by striking the period at the end of paragraph (54) and
inserting “‘; and”, and

(3)hby inserting after paragraph (54) the following new para-

ph:
“(55) provide for receipt and initial processing of applications
of individuals for medical assistance under subsection
(@(10)AXIIV), (a)X10XA)IXVD), (a)10)AXEVID), or
(a)10XAXiXIX)—
“(A) at locations which are other than those used for the
receipt and processing of :Juplications for aid under part A
of title IV and which include facilities defined as dispropor-
tionate share hospitals under section 1923(a)(1XA) and Fed-
erally-qualified health centers described in section
1905(1X2)B), and
“(B) using applications which are other than those used
for applications for aid under such part.”.
(b) ErFecTivE DATE.—The amendments made by subsection (a) 42 USC 139%a
apply to payments under title XIX of the Social Security Act for note.
calenar *2 quarters beginning on or after July 1, 1991, without

42 S0 in original. Probably should be “calendar”.
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regard to whether or not final regulations to carry out such amend-
ments have been promulgated by such date.

SEC. 4603. MANDATORY CONTINUATION OF BENEFITS THROUGHOUT
PREGNANCY OR FIRST YEAR OF LIFE.

(a) IN GENERAL.—Section 1902(e) (42 U.S.C. 1396a(e)) is amended—

(1) in the first sentence of paragraph (4), by inserting “(or
would remain if pregnant)” after “remains”’; and

(2) in paragraph (6)—

"I(é) by striking “At the option of a State, in”" and inserting

n;

(B) by striking “the State plan may nonetheless treat the
woman as being” and inserting “the woman shall be
deemed to continue to be’’; and

(C) by adding at the end the following new sentence: “The
preceding sentence shall not apply in the case of a woman
who has been provided ambulatory prenatal care pursuant
to section 1920 during a presumptive eligibility period and
is then, in accordance with such section, determined to be
ineligible for medical assistance under the State plan.”.

(b) EFFECTIVE DATE.—

(1) INraNTS.—The amendment made by subsection (a)X1) shall
apply to individuals born on or after January 1, 1991, without
regard to whether or not final regulations to carry out such
amendment have been promulgated by such date.

(2) PREGNANT wOoMEN.—The amendments made by subsection
(a)2) shall apply with respect to determinations to terminate
the eligibility of women, based on change of income, made on or
after January 1, 1991, without regard to whether or not final
regulations to carry out such amendments have been promul-
gated by such date.

SEC. 4604. ADJUSTMENT IN PAYMENT FOR HOSPITAL SERVICES FUR-
NISHED TO LOW-INCOME CHILDREN UNDER THE AGE OF &
YEARS.

(a) IN GENERAL.—Section 1902 (42 U.S.C. 1396a) is amended by
adding at the end the following new subsection:

“(s) In order to meet the requirements of subsection (a)55), the
State plan must provide that payments to hospitals under the plan
for inpatient hospital services furnished to infants who have not
attained the age of 1 year, and to children who have not attained the
age of 6 years and who receive such services in a disproportionate
share hospital described in section 1923(b)(1), shall—

“(1) if made on a prospective basis (whether per diem, per
case, or otherwise) provide for an outlier adjustment in payment
amounts for medically necessary inpatient hospital services
ir;volving exceptionally high costs or exceptionally long lengths
of stay,

‘“(2) not be limited by the imposition of day limits with respect
to the delivery of such services to such individuals, and

“(3) not be limited by the imposition of dollar limits (other
than such limits resulting from prospective paﬂments as
adjusted pursuant to paragraph (1)) with respect to the delivery
of such services to any such individual who has not attained
their first birthday (or in the case of such an individual who is
alz: inpg}ient on his first birthday until such individual is dis-
charged).”.
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(b) ConroRMING AMENDMENT.—Section 1902(a) (42 U.S.C.
1396a(a)), as amended by section 4401(a)2), is further amended—
(1) by striking “and” at the end of paragraph (53);
(2) by striking the period at the end of paragraph (54) and
by inserting “; and”’; and
(3) by inserting after paragraph (54) and before the end
matter the following new paragraph:
“(65) provide, in accordance with subsection (s), for adjusted
payments for certain inpatient hospital services.”.

(c) ProuiBiTiION ON WAIVER.—Section 1915(b) (42 U.S.C. 1396n(b))
is amended in the matter preceding parag'raph (1) by inserting
“(other than subsection (s))” after “Section 1902 )

(d) ErrecTive DaTE.—(1) The amendments made by this subsection 42 USC 133%6a
shall become effective with respect to payments under title XIX of nste.
the Social Security Act for calendar quarters beginning on or after
July 1, 1991, without regard to whether or not final regulations to
carry out such amendments have been promulgated by such date.

(2) In the case of a State plan for medical assistance under title
XIX of the Social Security Act which the Secretary of Health and
Human Services determines requires State legislation (other than
legislation authorizing or appropriating funds) in order for the plan
to meet the additional requirements imposed by the amendments
made by this subsection, the State plan shall not be regarded as
failing to comply with the requirements of such title solely on the
basis of its failure to meet these additional requirements before the
first day of the first calendar quarter beginning after the close of the
first regular session of the State legislature that begins after the
date of the enactment of this Act. For purposes of the previous
sentence, in the case of a State that has a 2-year legislative session,
each year of such session shall be deemed to be a separate regular
session of the State legislature.

SEC. 4605. PRESUMPTIVE ELIGIBILITY.

(a) ExTEnsioN oF PresumMpPTivE ELiGiBiLITY PERIOD.—Section 1920
(42 U.S.C. 1396r-1) is amended—
(1) in subsection (b)1)(B)—
(A) by adding “or” at the end of clause (i),
(B) by striking clause (ii), and
(C) by amending clause (iii) to read as follows:

‘(i) in the case of a woman who does not file an
application by the last day of the month followin(f the
month during which the provider makes the de
mination referred to in subparagraph (A), such last

day; and’’; and
(2) in sugsecﬁona (c)X2XB) and (cX3), by striking “within 14
calendar days after the date on which” and inserting “by not
la;c.ler ]:han the last day of the month following the month during
which”.] 42
(b) FLEX‘I‘]BILITY IN APPLICATION.—Section 1920(c)X3) (42 U.S.C.
1396r-1(c)3)) is amended by inserting before the period at the end
the following: “, which application may be the application used for
the receipt of medical assistance by ingividuals dpescribed in section
1902(1)(1XA)".
(c) EFFECTIVE DATES.— 42 USC 1896r-1
(1) The amendments made by subsection (a) apply to pay- note.
ments under title XIX of the Social Security Act for calendar
quarters beginning on or after July 1, 1991, without regard to

#3 8o in original. Probably should be “which". ".
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whether or not final ations to carry out such amendments
have been promulgated by such date.

(2) The amendment made by subsection (b) shall be effective
as if included in the enactment of section 9407(b) of the Omni-
bus Budget Reconciliation Act of 1986.

SEC. 4606. ROLE IN PATERNITY DETERMINATIONS.

(a) IN GENERAL.—Section 1912(a)1)B) (42 U.S.C. 1396k(a)1)XB)) is
amended by inserting ‘“the individual is described in section
1902(1X1)A) or” after “unless (in either case)”.

(b) ErFecTivE DATE.—The amendment made by subsection (a)
shall take effect on the date of the enactment of this Act.

SEC. 4607. REPORT AND TRANSITION ON ERRORS IN ELIGIBILITY DETER-
MINATIONS.

(a) REPORT.—The Secretary of Health and Human Services shall
report to Congress, by not later than July 1, 1991, on error rates by
States in determining eligibility of individuals described in subpara-
graph (A) or (B) of section 1902(1)(1) of the Social Security Act for
medical assistance under plans approved under title of such
Act. Such report may include data for medical assistance provided
before July 1, 1989.

(b) Error RaTE TrANSITION.—There shall not be taken into ac-
count, for purposes of section 1903(u) of the Social Security Act,
payments and expenditures for medical assistance which—

(1) are attributable to medical assistance for individuals de-
?\ccribeddi.u subparagraph (A) or (B) of section 1902(1X1) of such
an
(2) are made on or after July 1, 1989, and before the first
calendar quarter that begins more than 12 months after the
date of submission of the report under subsection (a).

PART 4—MISCELLANEOUS

Subpart A—Payments

SEC. 4701. STATE MEDICAID MATCHING PAYMENTS THROUGH VOL-
UNTARY CONTRIBUTIONS AND STATE TAXES.

(a) ExTENSION OF ProOVisiION oN VOLUNTARY CONTRIBUTIONS AND
Proviper-SpeciFic Taxes.—Section 8431 of the Technical and Mis-
cellaneous Revenue Act of 1988 is amended by striking “Decem-
ber 31, 1990” and inserting ‘“December 31, 1991".

(b) StaTE TAax ConTRIBUTIONS.—(1) Section 1902 (42 U.S.C. 1396a)
as amended by section 4604, is further amended by adding at the
end the following new subsection:

“(t) Except as provided in section 1903(i), nothing in this title
(including sections 1903(a) and 1905(a)) shall be construed as au-
thorizing the Secretary to deny or limit payments to a State for
expenditures, for medical assistance for items or services, attrib-
utable to taxes (whether or not of general applicability) imposed
with respect to the provision of such items or services.”.

(2) Section 1903(i) (42 U.S.C. 1396b(i)) is amended—

(A) by striking the period at the end of paragraph (9) and
8 by adding at i n h

(B) by adding at the end the following new paragraph:

“(10) with respect to any amount expendeﬁ;r megical assist-
ance for care or services furnished by a hospital, nursing facil-
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ity, or intermediate care facility for the mentally retarded to
reimburse the hospital or facility for the costs attributable to
taxes imposed by the State soley 4* with respect to hospitals or
facilities.”.
(c) ErFecTIVE DATES.—The amendment made by subsection (b) 42 USC 1396b
shall take effect on January 1, 1991. note.

SEC. 4702. DISPROPORTIONATE SHARE HOSPITALS: COUNTING OF IN-
PATIENT DAYS.

(a) CLARIFICATION OF MEDICAID DISPROPORTIONATE SHARE ADJUST-
MENT CALCULATION.—Section 1923(b)(2) (42 U.S.C. 1396r-4(b)2)) is
amended by adding at the end the following new sentence: “In this
paragraph, the term ‘inpatient day’ includes each day in which an
individual (including a newborn) is an inpatient in the hospital,
whether or not the individual is in a specialized ward and whether
or not the individual remains in the hospital for lack of suitable
placement elsewhere.”.
(b) ErFEcTivE DATE—The amendment made by subsection (a) 42 USC 1396r-4
shall take effect on July 1, 1990. noky;

SEC. 4703. DISPROPORTIONATE SHARE HOSPITALS: ALTERNATIVE STATE
PAYMENT ADJUSTMENTS AND SYSTEMS.

(a) ALTERNATIVE STATE PAYMENT ADJUSTMENTS.—Section 1923(c)
(42 U.S.C. 1396r-4(c)) is amended—
(1) by striking “or’" at the end of paragraph (1);
(2) by adding “or” at the end of %a:agraph (2); and
(3)hby inserting after paragraph (2) the following new para-
grapn:

“(3) provide for a minimum specified additional payment
amount (or increased percentage payment) that varies accord-
ing to type of hospital under a methodology that—

(A) applies equally to all hospitals of each type; and
“(B) results in an adjustment for each type of hospital
that is reasonably related to the costs, volume, or propor-
tion of services provided to patients ehg'lble for medical
assistance under a State plan approved under this title or to
low-income patients.”.

(b) CrariFicaTiON oF SpEciAL RuLe ror State Using HEALTH
INsuRING ORGANIZATION.—Section 1923(e)(2) (42 U. S.C. 1396r-4(e)(2))
is amended by striking “during the 3-year period”.

(¢) CONFORMING AMENDMENT.—Section 1923(c)(2) (42 U.S.C. 1396r-
4(c)2)) is amended by inserting after “State” ‘“‘or the hospital’s low-
income utilization rate (as defined in paragraph (b)3))"”.

(d) ErFecTIVE DATE.—The amendments made by this section shall 42 USC 1396r-4
take effect as if included in the enactment of section 412(a)(2) of the note.
Omnibus Budget Reconciliation Act of 1987.

SEC. 4704. FEDERAILY ** QUALIFIED HEALTH CENTERS.

(a) CLARIFICATION OF UsE oF MEDICARE PAYMENT METHODOLOGY.—
Section 1902(a)(13)(E) (42 U.S.C. 1396a(a)13)E)) is amended—

(1) by stnk.mg may prescribe” the first place it appears and

inserting ‘ prescnbes’ and
(2) by striking “on 'such tests of reasonableness as the Sec-
retary may prescribe in regulations under this subparagraph”
s;g%(in;g}g:ing “on the same methodology used under section

a

44 89 in original. Probably should be “solely”.
45 8o in original. Probably should be “FEDERALLY".
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(b) MinmmuM PaymMeENT RATES BY HEALTH MAINTENANCE
OrcanizaTions.—(1) Section 1903(m)(2)A) (42 U.S.C. 1396b(m)2)XA))
is amended—

(A) by striking “and” at the end of clause (vii),

(B) by striking the period at the end of clause (viii) and
inserting “, and”, and

© by adding at the end the following new clause:

‘(ix) such contract provides, in the case of an entity that
has entered into a contract for the provision of services of
such center with a federally qualified health center, that (I)
rates of prepayment from the State are adjusted to reflect
fully the rates of payment specified in section 1902(a)(13)(E),
and (II) at the election of such center payments made by the
entity to such a center for services described in 1905(a)X2)(C)
are made at the rates of payment specified in section
1902(a)(13)E)."”.

(2) Section 1903(m)2)(B) (42 U.S.C. 1396b(m)(2)(A)) is amended by
striking “(A)"” and inserting “(A) except with respect to clause (ix) of
subparagraph (A),”.

(3) Section 1915(b) (42 U.S.C. 1396n(b)) is amended by inserting
after “section 1902” “(other than sections 1902(a)13}E) and
1902(a)(10)X(A) insofar as it requires provision of the care and services
described in section 1905(a)2XC))".

(c) CrArrFicaTION IN TReEATMENT oOF OuTPATIENTS.—Section
1905(102) (42 U.S.C. 1396d(1)(2)) is amended—

(1) in sub?aragraph (A), by striking ‘“‘outpatient” and insert-
ing “patient”,
%2 in subparagraph (B), by striking ‘“facility”’ and inserting
“entity”’, and
(3) by redesignating clause (ii) as clause (iii) and by inserting
after clause (i) the following new clause:
“(1iXD) is receiving funding from such a grant under a
contract with the recipient of such a grant, and
“(II) meets the requirements to receive a grant under
section 329, 330, or 340 of such Act;”.

(d) TreaTmENT OF INDIAN TriBes.—The first sentence of section
1905(1X2)(B) (42 U.S.C. 1396d(1X2)(B)) is amended—

(&) by striking the period at the end and inserting a comma,

an
(2) by adding, after and below clause (ii), the following:

“and includes an outpatient health program or facility operated bX a

tribe or tribal organization under the Indian Self-Determination Act

(Public Law 93-638).”.

(e) TecuNICcAL CorrECTION.—Section 6402 of the Omnibus Budget
Reconciliation Act of 1989 is amended—

(1) by striking subsection (c), and
(2) by amending subsection (d) to read as follows:

“(c) ErrectivE DaTE.—The amendments made by this section
(except as otherwise provided in such amendments) shall take effect
on the date of the enactment of this Act.”.

(h ErrecTive DATE.—The amendments made by this section shall
be effective as if included in the enactment of the Omnibus Budget
Reconciliation Act of 1989.

SEC. 4705. HOSPICE PAYMENTS.

(a) In GENERAL.—Section 1905(0)3) (42 U.S.C. 1396d(o)3)) is
amended—
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(1) by striking ‘a State which elects” and all that follows
through “with respect to” the first place it appears,
(2) by striking ‘“‘skilled nursing or mtermedlate care facility”
in subparagraphs (A) and (C) and inserting * nursmg facility or
intermediate care facility for the mentally retard
(3) by striking “the amounts allocated under the plan for
room and board in the facility, in accordance with the rates
established under section 1902(a)13),” and inserting ‘“‘the addi-
tional amount described in section 1902(a)(183)D)”, and
(4) by striking the last sentence.
(b) ErFecTivE DATE.—The amendments made by subsection (a) 42 USC 1396d
shall be effective as if included in the amendments made by section note.
6408(c)(1) of the Omnibus Budget Reconciliation Act of 1989.

SEC. 4706. LIMITATION ON DISALLOWANCES OR DEFERRAL OF FEDERAL 42 USC 1396d
FINANCIAL PARTICIPATION FOR CERTAIN INPATIENT PSY- note.
CHIATRIC HOSPITAL SERVICES FOR INDIVIDUALS UNDER
AGE 21.

(a) IN GENErAL.—(1) If the Secretary of Health and Human Serv-
ices makes a determination that a psychiatric facility has failed to
comply with certification of need requirements for inpatient psy-
chiatric hospital services for individuals under age 21 pursuant to
section 1905(h) of the Social Security Act, and such determination
has not been subject to a final judicial decision, any disallowance or
deferral of Federal financial participation under such Act based on
such determination shall only apply to the period of time beginning
with the first day of noncompliance and ending with the date by
which the psychiatric facility develops documentation (using plan of
care or utilization review procedures) of the need for inpatient care
with respect to such individuals.

(2) An f‘; disallowance of Federal financial participation under title
XIX of the Social Security Act relating to the failure of a psychiatric
fac:lhty to comply with certification of need requirements—

hﬂ.ﬁ not exceed 25 percent of the amount of Federal
ﬁn&mcml participation for the period described in paragraph (1);
an

(B) shall not apply to any fiscal year before the fiscal year
that is 3 years beﬁ:re the fiscal year in which the determination
of noncompliance described in paragraph (1) is made.

EFrFecTIVE DATE.—Subsection (a) shall apply to disallowance
actions and deferrals of Federal financial participation with respect
to services provided before the date of enactment of this Act.

SEC. 4707. TREATMENT OF INTEREST ON INDIANA DISALLOWANCE.

With respect to any disallowance of Federal financial participa-
tion under section 1903(a) of the Social Security Act for intermediate
care facility services, intermediate care facility services for the
mentally retarded, or skilled nursing facility services on the ground
that the facilities in the State of Indiana were not certified in
accordance with law during the period beginning June 1, 1982, and
ending September 30, 1984, payment of such disallowance may be
deferred without interest that would otherwise accrue without
rexizrd ttgdthls subsection, until every opportunity to appeal has been
exhaus

SEC. 4708. BILLING FOR SERVICES OF SUBSTITUTE PHYSICIAN.
(a) UnpER MEDICAID.—Section 1902(a)(32) (42 U.S.C. 1396a(a)32))—
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42 USC 1396a

note.

42 USC 1396t.

(1) by striking “and” before “(B)”,
(2) by inserting “‘and” at the end of subparagraph (B), and
(3) by adding at the end the following:

“(C) in the case of services furnished (during a period that
does not exceed 14 continuous days in the case of an
informal reciprocal arrangement or 90 continuous days (or
such longer period as the Secretary may provide) in the
case of an arrangement involving per diem or other fee-for-
time compensation) by, or incident to the services of, one
physician to the patients of another physician who submits
the claim for such services, payment shall be made to the
physician submitting the claim (as if the services were
furnished by, or incident to, the physician’s services), but
only if the claim identifies (in a manner specified by the
Secretary) the physician who furnished the services.”.

(b) ErFecTivE DaTE.—The amendments made by this section shall
all:plf:\ to services furnished on or after the date of the enactment of
this Act.

Subpart B—Eligibility and Coverage

SEC. 4711. HOME AND COMMUNITY-BASED CARE AS OPTIONAL SERVICE.

(a) ProvisioN as OprioNAL SErRVICE.—Section 1905(a) (42 U.S.C.
1396d(a)), as amended by section 6201, is further amended—

(1) by striking “and” at the end of paragraph (22);

(2) by redesignating paragraph (23) as paragraph (24); and

(3) by inserting after paragraph (22) the following new
paragraph:

*(23) home and community care (to the extent allowed and as
defined in section 1929) for functionally disabled elderly individ-
uals; and”.

(b) HomE anp CoMmUNITY CARE FOR FUNCTIONALLY DISABLED
Evperry Inpivipuars.—Title XIX (42 U.S.C. 1396 et seq.) as
amended by section 4402 is further amended—

(1) by redesignating gection 1929 as section 1930; and

(2) by inserting after section 1928 the following new section:

““HOME AND COMMUNITY CARE FOR FUNCTIONALLY DISABLED ELDERLY
INDIVIDUALS

“Sec. 1929. (a) Home Anp CommuniTY CARE DEFINED.—In this
title, the term ‘home and community care’ means one or more of the
following services furnished to an individual who has been deter-
mined, after an assessment under subsection (c), to be a functionally
disabled elderly individual, furnished in accordance with an individ-
ual community care plan (established and periodically reviewed and
revisilc)l by a qualified community care case manager under subsec-
tion (d)):

“(1) Homemaker/home health aide services.

“(2) Chore services.

“(3) Personal care services.

“(4) Nursing care services provided by, or under the super-
vision of, a registered nurse.

“(5) Respite care.

“(6) Training for family members in managing the individual.

“(7) Adult day care.
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“(8) In the case of an individual with chronic mental illness,
day treatment or other partial hospitalization, psychosocial
rehabilitation services, and clinic services (whether or not fur-
nished in a facility).

“(9) Such other home and community-based services (other
than room and board) as the Secretary may approve.

“(b) FuncrioNaLLY DisABLED ELDERLY INDIVIDUAL DEFINED.—

“(1) IN GENERAL.—In this title, the term ‘functionally disabled
elderly individual’ means an individual who—

“(A) is 65 years of age or older,

*(B) is determined to be a functionally disabled individual
under subsection (c), and

“(C) subject to section 1902(f) (as applied consistent with
section 1902(r¥2)), is receiving supplemental security
income benefits under title XVI (or under a State plan
approved under title XVI) or, at the option of the State, is
described in section 1902(a)10XC).

“(2) TREATMENT OF CERTAIN INDIVIDUALS PREVIOUSLY COVERED
UNDER A WAIVER.—(A) In the case of a State which—

“(i) at the time of its election to provide coverage for
home and community care under this section has a waiver
approved under section 1915(c) or 1915(d) with respect to
individuals 65 years of age or older, and

“(ii) subsequently discontinues such waiver, individuals
who were eligible for benefits under the waiver as of the
date of its discontinuance and who would, but for income or
resources, be eligible for medical assistance for home and
community care under the plan shall, notwithstanding any
other provision of this title, be deemed a functionally dis-
abled elderly individual for so long as the individual would
have remained eligible for medical assistance under such
waiver.

“(B) In the case of a State which used a health insuring
organization before January 1, 1986, and which, as of Decem-
ber 31, 1990, had in effect a waiver under section 1115 that
provides under the State plan under this title for personal care
services for functionally disabled individuals, the term ‘func-
tionally disabled elderly individual’ may include, at the option
of the State, an individual who—

“(i) is 65 years of age or older or is disabled (as deter-
mined under the supplemental security income program
under title XVI);

“(ii) is determined to meet the test of functional disability
applied under the waiver as of such date; and

“(iii) meets the resource requirement and income stand-
ard that apply in the State to individuals described in
section 1902(a)(10)A){i)(V).

“(3) Use oF PROJECTED INCOME.—In applying section 1903(f)(1)
in determining the eligibility of an individual (described in
section 1902(a)(10)(C)) for medical assistance for home and
community care, a State may, at its option, provide for the
determination of the individual’s anticipated medical expenses
(to be deducted from income) over a period of up to 6 months.

“(c) DETERMINATIONS OF FUNCTIONAL DISABILITY.—

“(1) IN GENERAL.—In this section, an individual is ‘function-

ally disabled’ if the individual—
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“(A) is unable to perform without substantial assistance
from another individual at least 2 of the following 3 activi-
ties of daily living: toileting, transferring, and eating; or

“(B) has a primary or secondary diagnosis of Alzheimer’s
disease and is (i) unable to perform without substantial
human assistance (including verbal reminding or physical
cueing) or supervision at least 2 of the following 5 activities
of daily living: bathing, dressing, toileting, transferrmg,
and eating; or (ii) cognitively impaired so as to require
substantial supervision from another individual because he
or she engages in inappropriate behaviors that pose serious
health or safety hazards to himself or herself or others.

“/(2) ASSESSMENTS OF FUNCTIONAL DISABILITY.—

“(A) REQUESTS FOR ASSESSMENTS.—If a State has elected to
provide home and community care under this section, upon
the request of an individual who is 65 years of age or older
and who meets the requirements of subsection (b)(1)XC) (or
another person on such individual’s behalf), the State shall
provide for a comprehensive functional assessment under
this subparagraph which—

“(i) is used to determine whether or not the individ-
ual is functionally disabled,
“(ii) is based on a uniform minimum data set speci-
fied by the Secretary under subparagraph (C)i), and
“(iii) uses an instrument which has been specified by
the State under subparagraph (B).
No fee may be charged for such an assessment.

“(B) SPECIFICATION OF ASSESSMENT INSTRUMENT.—The
State shall specify the instrument to be used in the State in
complying with the requirement of subparagraph (A)(iii)
which instrument shall be—

“(i) one of the instruments designated under subpara-
graph (C)(ii); or

“(ii) an instrument which the Secretary has approved
as being consistent with the minimum data set of core
elements, common definitions, and utilization guide-
lines specified by the Secretary in subparagraph (C)(i).

“(C) SPECIFICATION OF ASSESSMENT DATA SET AND IN-
STRUMENTS.—The Secretary shall—

“(i) not later than July 1,1991—

‘(1) specify a minimum data set of core elements
and common definitions for use in conducting the
assessments required under subparagraph (A); and

'('i(II) establish guidelines for use of the data set;
an

“(ii) by not later than July 1, 1991, designate one or
more instruments which are consistent with the speci-
fication made under subparagraph (A) and which a
State may specify under subparagraph (B) for use in
complying with the requirements of subparagraph (A).

‘(D) Periopic ReviEW.—Each individual who qualifies as
a functionally disabled elderly individual shall have the
individual’s assessment periodically reviewed and revised
not less often than once every 12 months.

“(E) CoONDUCT OF ASSESSMENT BY INTERDISCIPLINARY
TEAMS.—An assessment under subparagraph (A) and a
review under subparagraph (D) must be conducted by an
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interdisciplinary team designated I? the State. The Sec-
retary shall permit a State to provide for assessments and
reviews through teams under contracts—

“(i) with public o izations; or

“(ii) with nonpub%:'c organizations which do not
provide home and community care or nursing facil-
ity services and do not have a direct or indirect
ownership or control interest in, or direct or in-
direct affiliation or relationship with, an entity
that provides, community care or nursing facility
services.

“(F) CoNTENTS OF ASSESSMENT.—The interdisciplinary
team must—

“(i) identify in each such assessment or review each
individual’s functional disabilities and need for home
and community care, including information about the
individual’s health status, home and community
environment, and informal support system; and

“(ii) based on such assessment or review, determine
whether the individual is (or continues to be) function-
ally disabled.

The results of such an assessment or review shall be used in
establishing, reviewing, and revising the individual’'s ICCP
under subsection (d)(1).

‘G) AppEAL ProCEDURES.—Each State which elects to
E;ovide home and community care under this section must

ve in effect an appeals process for individuals adversely
affected by determinations under sub aph (F).

“(d) InprvipuaL CoMmMUNITY CARE PLAN (I ).—

“(1) INDIVIDUAL COMMUNITY CARE PLAN DEFINED.—In this sec-
tion, the terms ‘individual community care plan’ and ‘ICCP’
mean, with respect to a functionally disabled efderly individual,
a written plan which—

“(A) is established, and is periodically reviewed and re-
vised, by a qualified case manager after a face-to-face inter-
view with the individual or primary caregiver and based
upon the most recent comprehensive functional assessment
of such individual conducted under subsection (c)2);

“(B) specifies, within any amount, duration, and scope
limitations imposed on home and community care provided
under the State plan, the home and community care to be
provided to such individual under the plan, and indicates
the individual’s preferences for the types and providers of
services; and

c‘l‘((;i may specify other services required by such indi-

vidual.
An ICCP may also designate the specific providers (qlt;e:lliﬁed to
provide home and community care under the State plan) which
will provide the home and community care described in
subparagraph (B). Nothing in this section shall be construed as
authorizing an ICCP or the State to restrict the specific persons
or individuals (who are competent to provide home and commu-
nity care under the State pml) who will provide the home and
community care described in subparagraph (B).

‘(2) QUALIFIED COMMUNITY CARE CASE MANAGER DEFINED.—In
this section, the term ‘qualified community care case manager’
means a nonprofit or public agency or organization which—
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“(A) has experience or has been trained in establishing,
and in periodically reviewing and revising, individual
community care plans and in the provision of case manage-
ment services to the elderly;

“(B) is responsible for (i) assuring that home and commu-
nity care covered under the State plan and specified in the
ICCP is being provided, (ii) visiting each individual’s home
or community setting where care is being provided not less
often than once every 90 days, and (iii) informing the
elderly individual or primary caregiver on how to contact
the case manager if service providers fail to properly pro-
vide services or other similar problems occur;

“(C) in the case of a nonpublic agency, does not provide
home and community care or nursing facility services and
does not have a direct or indirect ownership or control
interest in, or direct or indirect affiliation or relationship
with, an entity that provides, home and community care or
nursing facility services;

‘D) has procedures for assuring the quality of case
management services that includes a peer review process;

“(E) completes the ICCP in a timely manner and reviews
muali discusses new and revised 2 ICCPs with elderly individ-

or primary caregivers; an

“(F) meets such other standards, established by the Sec-
retary, as to assure that—

“() such a manager is competent to perform case
management functions;

“(i) individuals whose home and community care
they manage are not at risk of financial exploitation
due to such a manager; and

“(iii) meets such other standards as the State may
establish.

The Secretary may waive the requirement of subparagraph (C)
in the case of a nonprofit agency located in a rural area.

“(8) ArpEAaLs ProcEss.—Each State which elects to provide

home and community care under this section must have in
effect an appeals process for individuals who disagree with the
ICCP established.
“(e) CEILING ON PAYMENT AMOUNTS AND MAINTENANCE OF
EFFORT.—

“(1) CEILING ON PAYMENT AMOUNTS.—Payments may not be

made under section 1903(a) to a State for home and community
care provided under this section in a quarter to the extent that
the medical assistance for such care in the quarter exceeds 50
percent of the product of—

“(A) the average number of individuals in the quarter
receivin% such care under this section; )

“(B) the average per diem rate of payment which the
Secretary has determined (before the be?mmng of the
quarter) will be payable under title XVIII (without regard
to coinsurance) for extended care services to be provided in
the State during such quarter; and

‘4C) the number of days in such quarter.

“(2) MAINTENANCE OF EFFORT.—

“(A) ANNUAL REPORTS.—AS a condition for the receipt of
payment under section 1903(a) with respect to medical
assistance provided by a State for home and community
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care (other than a waiver under section 1915(c) and other
than home health care services described in section
1905(a)(7) and personal care services specified under regula-
tions under section 1905(a)(23)), the State shall report to the
Secretary, with respect to each Federal fiscal year (begin-
ning with fiscal year 1990) and in a format develo or
approved by the Secretary, the amount of funds obligated
by the State with respect to the provision of home and
community care to the functionally disabled elderly in that
fiscal year.

‘“(B) REDUCTION IN PAYMENT IF FAILURE TO MAINTAIN
EFFORT.—If the amount reported under subparagraph (A)
by a State with respect to a fiscal year is less than the
amount reported under subparagraph (A) with r::gec
fiscal year 1989, the Secretary shall provide for a reduction
in payments to the State under section 1903(a) in an
amourfetd equal to the difference between the amounts so
re .

“B Mmmwu ReQUIREMENTS FOR HoME AND CoMMUNITY CARE.—
“(1) REQUIREMENTS.—Home and Community care promded
under this section must meet such requirements for individuals’
rights and quality as are published or developed by the Sec-
retary under subsection (k). Such requirements shall include—

“(A) the requirement that individuals providing care are

tent to provide such care; an
(B? the rights specified in paragraph (2).
“(2) Specrriep riGHTS.—The rights specified in this paragraph
are as follows:

“(A) The right to be fully informed in advance, orally and
in writing, of the care to be provided, to be fully informed in
advance of any changes in care to be provided, and (except
with respect to an individual determined mcowpetent) to
partici at.e in lannmg care or changes in care.

“(B) Et to voice grievances with respect to services
that are (or ail to be) furnished without discrimination or
reprisal for voicing grievances, and to be told how to com-
plain to State and local authorities.

“(C) The right to confidentiality of personal and clinical
records.

“(D) The right to privacy and to have one’s property
treated with respec

“(E) The ht to refuse all or part of any care and to be
informed ofnﬁ vy consequences of such refusal.

“(F) The nght to education or training for oneself and for
n}embers of one’s family or household on the management
of care.

“{G) The right to be free from physical or mental abuse,
corporal punishment, and any physical or chemical re-
straints im for pu of discipline or convenience
and not included in an individual’s I

“(H) The right to be fully informed orally and in writing
of the individual's rights.

“(I) Guidelines for such minimum compensation for
individuals providing such care as will assure the availabil-
ity and continuity of competent individuals to provide such
care for functionally disabled individuals who have func-
tional disabilities of varying levels of severity.



104 STAT. 1388-180 PUBLIC LAW 101-508—NOV. 5, 1990

“d) Anﬁr other rights established by the Secretary.
“(g) MiniMmUM REQUIREMENTS FOR SMALL CoMMUNITY CARE SET-
TINGS.—

(1) SMALL COMMUNITY CARE SETTINGS DEFINED.—In this sec-
tion, the term ‘small community care setting’ means—

“(A) a nonresidential setting that serves more than 2 and
less than 8 individuals; or

“(B) a residential setting in which more than 2 and less
than 8 unrelated adults reside and in which personal serv-
ices (other than merely board) are provided in conjunction
with residing in the setting.

“(2) MINIMUM REQUIREMENTS.—A small community care set-
ting in which community care is provided under this section
must—

“(A) meet such requirements as are published or devel-
oped by the Secretary under subsectioh (k);

“(B) meet the requirements of paragraphs (1)XA), (1XC),
(1XD), (3), and (6) of section 1919(c), to the extent applicable
to such a setting;

“(C) inform each individual receiving community care
under this section in the setting, orally and in writing at
the time the individual first receives community care in the
setting, of the individual’s legal rights with respect to such
a setting and the care provided in the setting;

“(D) meet any applicable State or local requirements
regarding certification or licensure;

“(E) meet any applicable State and local zoning, building,
and housing codes, and State and local fire and safety
regulations; and

‘(F) be designed, constructed, equipped, and maintained
in a manner to protect the health and safety of residents.

“(h) MintMmuM REQUIREMENTS FOR LARGE ComMMUNITY CARE SET-
TINGS.—

“(1) LARGE COMMUNITY CARE SETTING DEFINED.—In this sec-
tion, the term ‘large community care setting’ means—

‘(A) a nonresidential setting in which more than 8
individuals are served; or

“(B) a residential setting in which more than 8 unrelated
adults reside and in which personal services are provided in
conjunction with residing in the setting in which home and
community care under this section is provided.

“(2) MINIMUM REQUIREMENTS.—A large community care set-
ting in which community care is provided under this section
must—

“(A) meet such requirements as are published or devel-
oped by the Secretary under subsection (k);

“(B) meet the requirements of paragraphs (1XA), (1XC),
(1XD), (3), and (6) of section 1919(c), to?ﬁ:.- extent applicable
to such a setting;

“(C) inform each individual receiving community care
under this section in the setting, orally and in writing at
the time the individual first receives home and communit
care in the setting, of the individual's legal rights wit
respect to such a setting and the care provided in the
setting; and

‘D) meet the requirements of paragraphs (2) and (3) of
section 1919(d) (relating to administration and other mat-



PUBLIC LAW 101-508—NOV. 5, 1990 104 STAT. 1388-181

ters) in the same manner as such requirements apply to
nursing facilities under such section; except that, in apply-
ing the requirement of section 1919(d)2) (relating to life
safety code), the Secretary shall provide for the application
of such life safety requirements (if any) that are appro-
priate to the setting.
“(3) DISCLOSURE OF OWNERSHIP AND CONTROL INTERESTS AND
::_XCLUSION OF REPEATED VIOLATORS.—A community care set-
ing—

“(A) must disclose persons with an ownership or control
interest (including such persons as defined in section
1124(a)3)) in the setting; and

“(B) may not have, as a person with an ownership or
control interest in the setting, any individual or person who
has been excluded from participation in the program under
this title or who has had such an ownership or control
interest in one or more community care settings which
have been found repeatedly to be substandard or to have
failed to meet the requirements of paragraph (2).

“(i) SURVEY AND CERTIFICATION PROCESS.—
“(1) CERTIFICATIONS.—

“(A) RESPONSIBILITIES OF THE STATE.—Under each State
plan under this title, the State shall be responsible for
certifying the compliance of providers of home and commu-
nity care and community care settings with the applicable
requirements of subsections (f), (g) and (h). The failure of
the Secretary to issue regulations to carry out this subsec-
tion shall not relieve a State of its responsibility under this
subsection.

“(B) RESPONSIBILITIES OF THE SECRETARY.—The Secretary
shall be responsible for certifying the compliance of State
providers of home and community care, and of State
community care settings in which such care is provided,
with the requirements of subsections (f), (g) and (h).

“(C) FREQUENCY OF CERTIFICATIONS.—Certification of
providers and settings under this subsection shall occur no
less frequently than once every 12 months.

“(2) REVIEWS OF PROVIDERS.—

“(A) IN ceNERAL.—The certification under this subsection
with respect to a provider of home or community care must
be b on a periodic review of the provider’'s performance
in %rov"iding the care required under ICCP’s in accordance
with the requirements of subsection (f).

“(B) SPECIAL REVIEWS OF COMPLIANCE.—Where the Sec-
retary has reason to question the compliance of a provider
of home or community care with any of the requirements of
subsection (f), the Secretary may conduct a review of the
provider and, on the basis of that review, make independent
and binding determinations concerning the extent to which
the provider meets such requirements.

“(3) SURVEYS OF COMMUNITY CARE SETTINGS.—

“(A) In ceNErAL.—The certification under this subsection
with respect to community care settings must be based on a
survey. Such survey for such a setting must be conducted
without prior notice to the setting. Any individual who
notifies (or causes to be notified) a community care setting
of the time or date on which such a survey is scheduled to
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be conducted is subject to a civil money penalty of not to
exceed $2,000. The provisions of section 1128A (other than
subsections (a) and (b)) shall apply to a civil money penalty
under the previous sentence in the same manner as such
provisions apply to a penalty or proceeding under section
1128A(a). The %ecretary shall review each State’s proce-
dures for scheduling and conducting such surveys to assure
that the State has taken all reasonable steps to avoid giving
notice of such a survey through the scheduling procedures
and the conduct of the surveys themselves.

“(B) SURVEY PROTOCOL.—Surveys under this paragraph
shall be conducted based upon a protocol which the Sec-
retary has provided for under subsection (k).

“(C) PROHIBITION OF CONFLICT OF INTEREST IN SURVEY
TEAM MEMBERSHIP.—A State and the Secretary may not use
as a member of a survey team under this paragraph an
individual who is serving (or has served within the previous
2 years) as a member of the staff of, or as a consultant to,
the community care setting being surveyed (or the person
responsible for such setting) respecting compliance with the
requirements of subsection (g) or (h) or who has a personal
or familial financial interest in the setting being surveyed.

“(D) VALIDATION SURVEYS OF COMMUNITY CARE SET-
TINGS.—The Secretary shall conduct onsite surveys of a
representative sample of community care settings in each
State, within 2 months of the date of surveys conducted
under subparagraph (A) by the State, in a sufficient
number to allow inferences about the adequacies of each
State’s surveys conducted under subparagraph (A). In
conducting such surveys, the Secretary shall use the same
survey protocols as the State is required to use under
subparagraph (B). If the State has determined that an
individual setting meets the requirements of subsection (g),
but the Secretary determines that the setting does not meet
such requirements, the Secretary’s determination as to the
setting’s noncompliance with such requirements is binding
and supersedes that of the State survey.

‘“(E) SPECIAL SURVEYS OF COMPLIANCE.—Where the Sec-
retary has reason to question the compliance of a commu-
nity care setting with any of the requirements of subsection
(g) or (h), the Secretary may conduct a survey of the setting
and, on the basis of that survey, make independent and
binding determinations concerning the extent to which the
setting meets such requirements.

“(4) INVESTIGATION OF COMPLAINTS AND MONITORING OF
PROVIDERS AND SETTINGS.—Each State and the Secretary shall
maintain procedures and adequate staff to investigate com-
plaints of violations of applicable requirements imposed on
providers of community care or on community care settings
under subsections (f), (g) and (h).

“(5) INVESTIGATION OF ALLEGATIONS OF INDIVIDUAL NEGLECT
AND ABUSE AND MISAPPROPRIATION OF INDIVIDUAL PROPERTY.—
The State shall provide, through the agency responsible for
surveys and certification of providers of home or community
care and community care settings under this subsection, for a
process for the receipt, review, and investigation of allegations
of individual neglect and abuse (including injuries of unknown
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source) by individuals fprwiding such care or in such setting and
of misappropriation of individual property by such individuals.
The State shall, after notice to the individual involved and a
reasonable opportunity for hearing for the individual to rebut
allegations, make a finding as to the accuracy of the allegations.
If the State finds that an individual has neglected or abused an
individual receiving community care or misappropriated such
individual’s property, the State shall notify the individual
against whom the finding is made. A State shall not make a
finding that a person has neglected an individual receiving
community care if the person demonstrates that such neglect
was caused by factors ond the control of the person. The
State shall provide for public disclosure of findings under this
paragraph upon request and for inclusion, in any such disclo-
sure of such findings, of any brief statement (or of a clear and
accurate summary thereof) of the individual disputing such
findings.
“(6) DISCLOSURE OF RESULTS OF INSPECTIONS AND ACTIVITIES.—

“(A) PuBLic INFORMATION.—Each State, and the Sec-
retary, shall make available to the public—

“(i) information respecting all surveys, reviews, and
certifications made under this subsection respecting
providers of home or community care and community
care settings, including statements of deficiencies,

“(ii) copies of cost reports (if any) of such providers
and settings filed under this title,

“(iii) copies of statements of ownership under section
1124, and

“(iv) information disclosed under section 1126.

th;iB) NoTICES OF SUBSTANDARD CARE.—If a State finds

“(i) a provider of home or community care has pro-
vided care of substandard quality with res to an
individual, the State shall make a reasonable effort to
notify promptly (I) an immediate family member of
each such individual and (II) individuals receiving
il_ofne or community care from that provider under this

itle, or

‘(ii) a community care setting is substandard, the
State shall make a reasonable effort to notify promptly
(I) individuals receiving community care in that set-
ting, and (II) immediate family members of such
individuals.

“(C) Access To FRAUD CONTROL UNITS.—Each State shall
provide its State medicaid fraud and abuse control unit
(established under section 1903(g) with access to all
information of the State agency responsible for surveys,
reviews, and certifications under this subsection.

“(j) ENrFORCEMENT PROCESS FOR PROVIDERS OF COMMUNITY CARE.—
“(1) STATE AUTHORITY.—

“(A) In GENERAL—If a State finds, on the basis of a
review under subsection (i)(2) or otherwise, that a provider
of home or community care no longer meets the require-
ments of this section, the State may terminate the
provider's participation under the State plan and may pro-
vide in addition for a civil money penalty. Nothing in this
subparagraph shall be construed as restricting the remedies
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available to a State to remedy a provider's deficiencies. If
the State finds that a provider meets such requirements
but, as of a previous period, did not meet such require-
ments, the State may provide for a civil money penalty
under paragraph (2)(A) for the period during which it finds
that the provider was not in compliance with such require-
ments.
“(B) C1vIL MONEY PENALTY.—

“(i) INn ceNErRAL.—Each State shall establish by law
(whether statute or regulation) at least the following
remedy: A civil money penalty assessed and collected,
with interest, for each day in which the provider is or
was out of compliance with a requirement of this sec-
tion. Funds collected by a State as a result of imposi-
tion of such a penalty (or as a result of the imposition
by the State of a civil money penalty under subsection
(1)(3XA)) may be applied to reimbursement of individ-
uals for personal funds lost due to a failure of home or
community care providers to meet the requirements of
this section. The State also shall specify criteria, as to
when and how this remedy is to be applied and the
amounts of any penalties. Such criteria shall be
designed so as to minimize the time between the identi-
fication of violations and final imposition of the
penalties and shall provide for the imposition of
incrementally more severe penalties for repeated or
uncorrected deficiencies.

“(ii) DEADLINE AND GuUIDANCE.—Each State which
elects to provide home and community care under this
section must establish the civil money penalty remedy
described in clause (i) applicable to all providers of
community care covered under this section. The Sec-
retary shall provide, through regulations or otherwise
by not later than July 1, 1990, guidance to States in
establishing such remedy; but the failure of the Sec-
retary to provide such guidance shall not relieve a
State of the responsibility for establishing such remedy.

“(2) SECRETARIAL AUTHORITY.—

‘A) For STATE PROVIDERS.—With respect to a State pro-
vider of home or community care, the Secretary shall have
the authority and duties of a State under this subsection,
except that the civil money penalty remedy described in
subparagraph (C) shall be substituted for the civil money
remedy described in paragraph (1)X(B)(i).

“(B) OTHER PROVIDERS.—With respect to any other pro-
vider of home or community care in a State, if the Sec-
retary finds that a provider no longer meets a requirement
of this section, the Secretary may terminate the provider’s
participation under the State plan and may provide, in
addition, for a civil money penalty under subparagraph (C).
If the Secretary finds that a provider meets such require-
ments but, as of a previous period, did not meet such
requirements, the Secretary may provide for a civil money
penalty under subparagraph (C) for the period during which
the Secretary finds that the provider was not in compliance
with such requirements.
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“(C) CrviL MoNEY PENALTY.—If the Secretary finds on the
basis of a review under subsection (i}2) or otherwise that a
home or community care provider no longer meets the
requirements of this section, the Secretary shall impose a
civil money penalty in an amount not to exceed $10,000 for
each day of noncompliance. The provisions of section 1128A
(other than subsections (a) and (b)) shall apply to a civil
money penalty under the previous sentence in the same
manner as such provisions apply to a penalty or proceeding
under section 1128A(a). The Secretary shall specify criteria,
as to when and how this remedy is to be applied and the
amounts of any penalties. Such criteria shall be designed so
as to minimize the time between the identification of viola-
tions and final imposition of the penalties and shall provide
for the imposition of incrementally more severe penalties
for repeated or uncorrected deficiencies.

“(k) SECRETARIAL RESPONSIBILITIES. —
‘(1) PUBLICATION OF INTERIM REQUIREMENTS.—

“(A) In ceENeEraL—The Secretary shall publish, by
December 1, 1991, a proposed regulation that sets forth
interim requirements, consistent with subparagraph (B), for
the provision of home and community care and for commu-
nity care settings, including—

“(i) the requirements of subsection (c)(2) (relating to
comprehensive functional assessments, including the
use of assessment instruments), of subsection (d)2)NE)
(relating to qualifications for qualified case managers),
of subsection (f) (relating to minimum requirements for
home and community care), of subsection (g) (relating
to minimum requirements for small community care
settings), and of subsection (h) (relating to minimum
requirements for large community care settings, ¢ and

“(ii) survey protocols (for use under subsection
(iX3)A)) which relate to such requirements.

“(B) MINIMUM PROTECTIONS.—Interim requirements
under subparagraph (A) and final requirements under para-
graph (2) shall assure, through methods other than reliance
on State licensure processes, that individuals receiving
home and community care are protected from neglect, phys-
ical and sexual abuse, financial exploitation, inappropriate
involuntary restraint, and the provision of health care
:fzrvices by unqualiﬁed personnel in community care set-

ings.
“(2) DEVELOPMENT OF FINAL REQUIREMENTS.—The Secretary
shall develop, by not later than October 1, 1992—

(A) final requirements, consistent with paragraph (1XB),
respecting the provision of appropriate, quality home and
community care and respecting community care settings
under this section, and including at least the requirements
referred to in paragraph (1)XA)X1), and

“(B) survey protocols and methods for evaluating and
assuring the quality of community care settings.

The Secretary may, from time to time, revise such require-
ments, protocols, and methods.

“(3) No pELEGATION TO STATES.—The Secretary’s authority
under this subsection shall not be delegated to States.

46 8o in original. Probably should be “settings),”.



104 STAT. 1388-186 PUBLIC LAW 101-508—NOV. 5, 1990

“(4) No PREVENTION OF MORE STRINGENT REQUIREMENTS BY
sTATES.—Nothing in this section shall be construed as prevent-
ing States from imposing requirements that are more stringent
than the requirements published or developed by the Secretary
under this subsection.

“(1) WAIVER OF STATEWIDENESS.—States may waive the require-
ment of section 1902(a)1) (related to State wideness)*7 for a pro-
gram of home and community care under this section.

“(m) LiMITATION ON AMOUNT OF EXPENDITURES AS MEDICAL ASSIST-
ANCE.— .

“(1) LimitaTiON ON AMOUNT.—The amount of funds that may
be expended as medical assistance to carry out the purposes of
this section shall be for fiscal year 19911,-%'40,000,000, for fiscal
year 1992, $70,000,000, for fiscal year 1993, $130,000,000, for
fiscal year 1994, $160,000,000, and for fiscal year 1995,
$180,000,000.

“(2) ASSURANCE OF ENTITLEMENT TO SERVICE.—A State which
receives Federal medical assistance for expenditures for home
and community care under this section must provide home and
community care specified under the Individual Community
Care Plan under subsection (d) to individuals described in
subsection (b) for the duration of the election period, without
regard to the amount of funds available to the State under
paragraph (1). For purposes of this paragraph, an eiection
period is the period of 4 or more calendar quarters elected by
the State, and approved by the Secretary, for the provision of
home and community care under this section.

“(8) LimitaTiON ON ELIGIBILITY.—The State may limit eligi-
bility for home and community care under this section during
an election period under paragraph (2) to reasonable classifica-
tions (based on age, degree of functional disability, and need for
services).

“(4) ALLOCATION OF MEDICAL ASSISTANCE.—The Secretary shall
establish a limitation on the amount of Federal medical assist-
ance available to any State during the State’s election period
under paragraph (2). The limitation under this paragraph shall
take into account the limitation under paragraph (1) and the
number of elderly individuals age 65 or over residing in such
State in relation to the number of such elderly individuals in
the United States during 1990. For pu of the previous
sentence, elderly individuals shall, to the maximum extent
practicable, be low-income elderly individuals.”.

(c) PAyMENT FOR HOME AND CoMMUNITY CARE.—

(1) REASONABLE AND ADEQUATE PAYMENT RATES.—Section 1902
(42 U.S.C. 1396a) is amended—

(A) in subsection (a)(18)—
(i) by striking “and” at the end of subparagraph (D),
(cili) by inserting “and’’ at the end of subparagraph (E),
an
(iii) by adding at the end the following new subpara-

graph:

“(F) gr payment for home and community care (as de-
fined in section 192%a) and provided under such section)
through rates which are reasonable and adequate to meet
the costs of providing care, efficiently and economically, in
conformity with applicable State and Federal laws, regula-
tions, and quality and safety standards;”; and

47 8o in original. Probably should be “Statewideness)”,
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(B) in subsection (h), by adding before the period at the
end the following: “or to limit the amount of payment that
may be made under a plan under this title for home and
community care”.
(2) DENIAL OF PAYMENT FOR CIVIL MONEY PENALTIES, ETC.—
Section 1903(i)(8) of such Act (42 U.S.C. 1396b(i)8)) is amended
by inserting “(A)” after “medical assistance” and by inserting
before the semicolon at the end the following: “or (B) for home
and community care to reimburse (or otherwise compensate) a
provider of such care for payment of a civil money penalty
imposed under this title or title XI or for legal expenses in
defense of an exclusion or civil money penalty under this title or
title”X] if there is no reasonable legal ground for the provider’s
case”.
(d) CONFORMING AMENDMENTS.—
(1) Section 1902(j) (42 U.S.C. 1396a(j)) is amended by striking
“(21)” and inserting “(22)".
(2) Section 1902(a)10)C)iv) (42 U.S.C. 1396a(a)10)CXiv)) is
?znil)t’:pded by striking “through (20)” and inserting “through
(e) EFFECTIVE DATES.— 42 USC 139%6a
(1) Except as provided in this subsection, the amendments note.
made by this section shall apply to home and community care
furnished on or after July 1, 1991, without regard to whether or
not final regulations to carry out such amendments have been
promulgated by such date.
(2XA) The amendments made by subsection (c)(1) shall apply
to home and community care furnished on or after July 1, 1991,
or, if later, 30 days after the date of publication of interim
regulations under section 1929(k)(1).
(B) The amendment made by subsection (c)(2) shall apply to
cli;xial 1im:mey penalties imposed after the date of the enactment of
this Act.
(f) Warver or Paperwork Repucrion, Erc.—Chapter 35 of title 44 USC 8501
44, United States Code, and Executive Order 12291 shall not apply note.
to information and regulations required for purposes of carrﬁing out
this Act and implementing the amendments made by this Act.

SEC. 4712. COMMUNITY SUPPORTED LIVING ARRANGEMENTS SERVICES.

(a) ProvisioN As OpTIONAL SERVICE.—Section 1905(a) (42 U.S.C.
1396d(a)) as amended by section 4711 is further amended—
(1) by striking “and” at the end of paragraph (23);
(2) by redesignating paragraph (24) as paragraph (25); and
(3)hby inserting after paragraph (23) the following new para-
graph:
“(24) community supported living arrangements services (to
the extent allowed and as defined in section 1930).”.

(b) CommunNITY SUPPORTED LIVING ARRANGEMENTS.—Title XIX (42
U.S.C. 1396 et seq.) as amended by sections 4402 and 4711 is further
amended—

(1) by redesignating section 1930 as section 1931; and
(2) by inserting after section 1929 the following new section:

“COMMUNITY SUPPORTED LIVING ARRANGEMENTS SERVICES

“Sec. 1930. (a) CoMmMUNITY SUPPORTED LIVING ARRANGEMENTS 42 USC 1396u.
Services.—In this title, the term ‘community supported living
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arrangements services’ means one or more of the following services
meeting the uirements of subsection (h) provided in a State
eligible to provide services under this section (as defined in subsec-
tion (d)) to assist a developmentally disabled individual (as defined
in subsection (b)) in activities of daily living necessary to permit
such individual to live in the individual’'s own home, apartment,
family home, or rental unit furnished in a community supported
living arrangement setting:

“(1) Personal assistance.

“(2) Training and habilitation services (necessary to assist the
individual in achieving increased integration, independence and
productivity).

“(3) 24-hour emergency assistance (as defined by the Sec-
retary).

“(4) Assistive technology.

*Y(5) Adaptive equipment.

“(6) Other services (as approved by the Secretary, except those
services described in subsection (g)).

“(T) Support services necessary to aid an individual to partici-
pate in community activities.

“(b) DEVELOPMENTALLY DisABLED INpIvipuaL DErFINED.—In this
title the term, ‘developmentally disabled individual’ means an
individual who as defined by the Secretary is described within the
term ‘mental retardation and related conditions’ as defined in regu-
lations as in effect on July 1, 1990, and who is residing with the
individual’s family or legal guardian in such individual’s own home
in which no more than 3 other recipients of services under this
section are residing and without regard to whether or not such
individual is at risk of institutionalization (as defined by the Sec-

).

“(c) CRITERIA FOR SELECTION OF PARTICIPATING STATES.—The Sec-
retary shall develop criteria to review the applications of States
submitted under this section to provide community supported living
arrangement services. The Secretary shall provide in such criteria
that during the first 5 years of the provision of services under this
section that no less than 2 and no more than 8 States shall be
allowed to receive Federal financial participation for providing the
services described in this section.

“(d) QuaLiTYy ASSURANCE.—A State selected by the Secretary to
provide services under this section shall in order to continue to
receive Federal financial participation for providing services under
this section be required to establish and maintain a quality assur-
ance program, that provides that—

“(1) the State will certify and survey providers of services
under this section (such surveys to be unannounced and average
at least 1 a year);

“(2) the State will adopt standards for survey and certification
that include—

“(A) minimum qualifications and training requirements
for provider staff;

“(B) financial operating standards; and

“(C) a consumer grievance process;

“(3) the State will provide a s%rstem that allows for monitoring
boards consisting of providers, family members, consumers, and
neighbors;

“(4) the State will establish reporting procedures to make
available information to the public;
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“(5) the State will provide ongoing monitoring of the health
and well-being of each recipient;
“(6) the State will provide the services defined in subsection
(a) in accordance with an individual support plan (as defined by
the Secretary in regulations); and
‘“(7) the State plan amendment under this section shall be
reviewed by the State Planning Council established under sec-
tion 124 of the Developmental Disabilities Assistance and Bill of
ngl;:ls Adc:, and the Protectio:k and Advocacy System estab-
i un ion 142 of such Act.” .48
The gglgretary s not approve a quality assurance plan under this
subsection and allow a State to continue to receive Federal financial
participation under this section unless the State provides for public
hearings on the plan prior to adoption and implementation of its
plan under this subsection.

“(e) MaINTENANCE OF ErFrorT.—States selected by the Secretary to
receive Federal financial participation to provide services under this
section shall maintain current levels of spending for such services in
order to be eligible to continue to receive Federal financial partici-
pation for the provision of such services under this section.

“(f) ExcLupEp Services.—No Federal financial participation shall
be allowed for the provision of the following services under this
section:

“(1) Room and board.
“(2) Cost of prevocational, vocational and supported employ-
ment.

“(g) WAIVER oF REQUIREMENTS.—The Secretary may waive such
provisions of this title as necessary to carry out the provisions of this
section including the following requirements of this title—

‘(‘1(1) comparability of amount, duration, and scope of services;
an
“(2) statewideness.
“(h) MINtMUM PROTECTIONS.—
“(1) PUBLICATION OF INTERIM AND FINAL REQUIREMENTS.—

“(A) IN GeNERAL.—The Secretary shall publish, by July 1,
1991, a regulation (that shall be effective on an interim
basis pen the promulgation of final regulations), and by
October 1, 1992, a final regulation, that sets forth interim
and final uirements, respectively, consistent with
subparagraph (B), to protect the health, safety, and welfare
of individuals receiving community supported living
arrangements services.

“(B) MINIMUM PROTECTIONS.—Interim and final require-
ments under subparagraph (A) shall assure, through
methods other than reliance on State licensure processes or
glletStabe quality assurance programs under sul ion (d),

a —_

“(i) individuals receiving community supported living
arrangements services are protected from neglect,
physical and sexual abuse, and financial exploitation;

“(ii) a provider of community Bup‘ﬁorted living
arrangements services may not use individuals who
have been convicted of child or client abuse, neglect, or
mistreatment or of a felony involving physical harm to
an individual and shall take all reasonable steps to
determine whether applicants for employment by the
provider have histories indicating invo]i.vement in child

4% 8o in original. Probably should be “Act.”.
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42 USC 1396u
note.

or client abuse, neglect, or mistreatment or a criminal
record involving physical harm to an individual;

“(iii) individuals or entities delivering such services
are not unjustly enriched as a result of abusive finan-
cial arrangements (such as owner lease-backs); and

“(iv) individuals or entities delivering such services
to clients, or relatives of such individuals, are prohib-
ited from being named beneficiaries of life insurance
policies purchased by (or on behalf of) such clients.

“(2) Speciriep REMEDIES.—If the Secretary finds that a pro-
vider has not met an applicable requirement under subsection
(h), the Secretary shall impose a civil money penalty in an
amount not to exceed $10,000 for each day of noncompliance.
The provisions of section 1128A (other than subsections (a) and
(b)) shall apply to a civil money penalty under the previous
sentence in the same manner as such provisions apply to a
penalty or proceeding under section 1128A(a).

“(1) TREATMENT OF FUNDS.—Any funds expended under this sec-
tion for medical assistance shall be in addition to funds expended for
any existing services covered under the State plan, including any
waiver services for which an individual receiving services under this
program is already eligible.

“() LiMITATION ON AMOUNTS OF EXPENDITURES AS MEDICAL ASSIST-
ANCE.—The amount of funds that may be expended as medical
assistance to carry out the purposes of this section shall be for fiscal
year 1991, $5,000,000, for fiscal year 1992, $10,000,000, for fiscal year
1993, $20,000,000, for fiscal year 1994, $30,000,000, for fiscal year
1995, $35,000,000, and for gacal years thereafter such sums as
provided by Congress.”.

(c) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by this section shall
apply to community supported living arrangements services
furnished on or after the later of July 1, 1991, or 30 days after
the publication of regulations setting forth interim require-
ments under subsection (h) without regard to whether or not
final regulations to carry out such amendments have been
promulgated by such date.

(2) ArppricaTiON PROCESS.—The Secretary of Health and
Human Services shall provide that the applications required to
be submitted by States under this section shall be received and
approved prior to the effective date specified in paragraph (1).

SEC. 4713. PROVIDING FEDERAL MEDICAL ASSISTANCE FOR PAYMENTS
FOR PREMIUMS FOR “COBRA” CONTINUATION COVERAGE
WHERE COST EFFECTIVE.

(a) OprioNAL PavyMENT oF COBRA PREMIUMS FOR QUALIFIED
COBRA ContinuaTION BENEFICIARIES.—Section 1902 (42 U.S.C.
1396a) is amended—

(1) in subsection (a)(10)—

(A) by striking “and” at the end of subparagraph (D),

(B) by adding “and” at the end of subparagraph (E),

(C) by inserting after subparagraph (E) the following new
subparagraph:

*“(F) at the option of a State, for making medical assist-
ance available for COBRA premiums (as defined in subsec-
tion (u}2)) for qualified COBRA continuation beneficiaries
described in section 1902(u)(1);”, and
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(D) in the matter following subparagraph (E), by striking
“and” before “(X)” and by inserting before the semicolon at
the end the following: “, and (XI) the medical assistance
made available to an individual described in subsection
(u)(1) who is eligible for medical assistance only because of
subparagraph (F) shall be limited to medical assistance for
COBRA continuation premiums (as defined in subsection
(uX2))’; and

(2) by adding after the subsections added by section 4604 and
4701(b) the following new subsection:

“(u)(1) Individuals described in this aﬁraph are individuals—

“(A) who are entitled to elect COBRA continuation coverage
(as defined in paragraph (3)),

“(B) whose income (as determined under section 1612 for
purposes of the supplemental security income program) does not
exceed 100 percent of the official poverty line (as defined by the
Office of ment and Bu , and revised annually in
accordance with section 673(2) of the Omnibus Budget Reconcili-
ation Act of 1981) applicable to a family of the size involved,

“(C) whose resources (as determined under section 1613 for
purposes of the supplemental security income program) do not
exceed twice the maximum amount of resources that an
'mc{‘ividual may have and obtain benefits under that program,
an

“(D) with respect to whose enrollment for COBRA continu-
ation coverage the State has determined that the savings in
expenditures under this title resulting from such enrollment is
liktz,lly to exceed the amount of payments for COBRA premiums
made.

“(2) For purposes of subsection (a)(10)(F) and this subsection, the
term ‘COB premiums’ means the applicable premium im
with respect to COBRA continuation coverage.

“(3) In this subsection, the term ‘COBRA continuation coverage’
means coverage under a group health plan provided by an employer
with 75 or more employees provided pursuant to title XXII of the
Public Health Service Act, section 4980B of the Internal Revenue
Code of 1986, or title VI of the Employee Retirement Income Secu-
rity Act of 1974.

(4) Notwithstanding subsection (a)17), for individuals described
in paragraph (1) who are covered under the State plan by virtue of
subsection (a)}(10XA)GIXXD—

“(A) the income standard to be applied is the income standard
described in paragraph (1XB), and

“(B) except as provided in section 1612(b)(4)XB)ii), costs in-
curred for medical care or for any other type of remedial care
shall not be taken into account in determining income.

Any different treatment provided under this paragraph for such
individuals shall not, because of subsection (a)(10)XB) or (a)(17), re-
quire or permit such treatment for other individuals.”.

(b) CoNFORMING AMENDMENT.—Section 1905(a) (42 U.S.C. 1396d(a))
is amended—

(1) by striking “or” at the end of clause (viii),

(2) by adding “or” at the end of clause (ix), and

(3) by inserting after clause (ix) the following new clause:

“(x) individuals described in section 1902(u)1),”.

(c) ErFECcTIVE DATE.—The amendments made by this section shall 42 USC 1396a
apply to medical assistance furnished on or after January 1, 1991. note.
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42 USC 1396r-5.

42 USC 1396r-5.

42 USC 1396r-5
note.

42 USC 1396a
note.

42 USC 1396r-6.

42 USC 1396r-6
note.

SEC. 4714. PROVISIONS RELATING TO SPOUSAL IMPOVERISHMENT.

(a) CLARIFICATION OF NON-APPLICATION OF STATE COMMUNITY
ProPErRTY LAws.—Section 1924(b)(2) (42 U.S.C. 1396r-1(b)(2)) as
amended by subsection (a), is further amended by striking “, after
the institutionalized spouse has been determined or redetermined to
be eligible for medical assistance” and inserting “for purposes of the
post-eligibility income determination described in subsection (d)”.

(b) CrariFicATION OF TRANSFER OF RESOURCES To COMMUNITY
Spouse.—Section 1924(f)1) (42 U.S.C. 1396r-5(f)(1)) is amended by
striking “section 1917"” and inserting “‘section 1917(c)1)".

(¢) CLarIFICATION OF PERIOD OF CoNTINUOUS ELIGIBILITY.—Section
1924(c)X1) (42 U.S.C. 1396r-1(cX1)) is amended by striking “the
beginning of a continuous period of institutionalization of the
institutionalized spouse” each place it appears and inserting “the
beginning of the first continuous period of institutionalization
('begim}’ing on or after September 30, 1989) of the institutionalized
spouse”,

(d) ErFective DaTE.—The amendments made this section shall
take effect as if included in the enactment of section 303 of the
Medicare Catastrophic Coverage Act of 1988.

SEC. 4715. DISREGARDING GERMAN REPARATION PAYMENTS FROM POST-
ELIGIBILITY TREATMENT OF INCOME UNDER THE MEDICAID
PROGRAM.

(a) IN GENERAL.—Section 1902(rX1) (42 U.S.C. 1396a(r)1)) is
amended by inserting “there shall be disregarded reparation pay-
ments made by the Federal Republic of Germany and” after “under
such a waiver”.

(b) Errective DATE.—The amendment made by subsection (a)
shall apply to treatment of income for months beginning more than
30 days after the date of the enactment of this Act.

SEC. 4716. AMENDMENTS RELATING TO MEDICAID TRANSITION PROVI-
SION.

(a) AMENDMENTS.—Subsection (f) of section 1925 (42 U.S.C. 1396s)
is amended—

(1) in subsection (b)2)B)(), by inserting at the end the follow-
ing: “A State may permit such additional extended assistance
under this subsection notwithstanding a failure to report under
this clause if the family has established, to the satisfaction of
Eh;' Sl:ate, good cause for the failure to report on a timely

i8.”;

(2) in subsection (b)2)B), by adding at the end the following
new clause:

“(iii) CLARIFICATION ON FREQUENCY OF REPORTING.—A
State may not require that a family receiving extended
assistance under this subsection or subsection (a) report
?};}E"e frﬁquently than as required under clause (i) or
ii)."”; an

(3) in subsection (b)(3)B), by adding at the end the following:
“No such termination shall be effective earlier than 10 days
after the date of mailing of such notice.”.

(b) ErrFecTivE DATE.—The amendments made by subsection (a)
shall be effective as if included in the enactment of the Family
Support Act of 1988.
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SEC. 4717. CLARIFYING EFFECT OF HOSPICE ELECTION.

Section 1905(0)1)A) (42 U.S.C. 1396d(o)(1)A)) is amended by
inserting “and for which payment may otherwise be made under
title XVIII” after “‘described in section 1812(d)}2)(A)”.

SEC. 4718, MEDICALLY NEEDY INCOME LEVELS FOR CERTAIN 1-MEMBER 42 USC 1396b
FAMILIES. note.

(a) INn GENERAL.—For purposes of section 1903(f)(1XB), for pay-
ments made before, on, or after the date of the enactment of this
Act, a State described in subparagraph (B) may use, in determining
the “highest amount which would ordinarily be paid to a family of
the same size” (under the State’s plan approved under part A of title
IV of such Act) in the case of a family consisting only of one
individual and without regard to whether or not such plan provides
for aid to families consisting only of one individual, an amount
reasonably related to the highest money payment which would
ordinarily be made under such a plan to a family of two without
income or resources.

(b) StaTes CovERED.—Subsection (a) shall only apply to a State the
State plan of which (under title XIX of the Social urity Act) as of
June 1, 1989, provided for the policy described in such paragraph.
For purposes of the previous sentence, a State plan includes all the
matter included in a State plan under section 2373(c)5) of the
Deficit Reduction Act of 1984 (as amended by section 9 of the
%es%care and Medicaid Patient and Program Protection Act of

SEC. 4719, CODIFICATION OF COVERAGE OF REHABILITATION SERVICES.

(a) In GENErAL.—Section 1905(a)13) (42 U.S.C. 1396d(a)13)) is
amended by inserting before the semicolon at the end the following:
“, including any medical or remedial services (provided in a facility,
a home, or other setting) recommended by a physician or other
licensed practitioner of the healing arts within the scope of their
practice under State law, for the maximum reduction of physical or
mental disability and restoration of an individual to the best pos- -
sible functional level”.
(b) ErFecTive DATE.—The amendment made by subsection (a)
shall take effect on the date of the enactment of this Act.

SEC. 4720. PERSONAL CARE SERVICES FOR MINNESOTA.

(a) CLARIFICATION OF COVERAGE.—In applying section 1905 of the
Social Security Act with respect to Minnesota, medical assistance
zha]l(bi:)lclude payment for personal care services described in subsec-

ion (b).

(b) PErsoNAL CARE SErvVICES DEFINED.—For purposes of this sec- 42 USC 1396d
tion, the term “personal care services” means services— note.
(1) prescribed by a physician for an individual in accordance

with a plan of treatment,
(2) provided by a person who is qualified to provide such
services who is not a member of the individual’s family,
(3) supervised by a registered nurse, and
(4) furnished in a home or other location;
but does not include such services furnished to an inpatient or
resident of a hospital or nursing facility.

(c) ErrecTive DaTeE.—This section shall take effect on the date of

the enactment of this Act and shall apply with respect to—
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(1) personal care services furnished before such date pursuant
to regulations in effect as of July 1, 1989; and
(2) such services furnished before October 1, 1994,

SEC. 4721. MEDICAID COVERAGE OF PERSONAL CARE SERVICES OUTSIDE
THE HOME.

(a) IN GeENERAL.—Section 1905(a)(7) (42 U.S.C. 1396d(aX7)) is
amended by striking “services” and inserting “services including
personal care services (A) prescribed by a physician for an individual
in accordance with a plan of treatment, (B) provided by an individ-
ual who is qualified to provide such services and who is not a
member of the individual’s family, (C) supervised by a registered
nurse, and (D) furnished in a home or other location; but not
including such services furnished to an inpatient or resident of a
nursing facility”.

(b) EFFeEcTIVE DATE.—The amendment made by this section shall
become effective with respect to personal care services provided on
or after October 1, 1994.

SEC. 4722. MEDICAID COVERAGE OF ALCOHOLISM AND DRUG DEPEND-
ENCY TREATMENT SERVICES.

Section 1905(a) of the Social Sec:.lrir;‘}7 Act is amended by adding at
the end the following new sentence: ‘No service (including counsel-
ing) shall be excluded from the definition of ‘medical assistance’
solely because it is provided as a treatment service for alcoholism or
drug dependency.”.

SEC. 4723. MEDICAID SPENDDOWN OPTION.

(a) In GeNERAL.—Section 1903(f)(2) (42 U.S.C. 1396b(f)2)) is
amended by—
(1) inserting “(A)"” after “(2)""; and
(2) by adding before the period at the end the following: “or,
(B) notwithstanding section 1916 at State option, an amount
paid by such family, at the family’s option, to the State, pro-
vided that the amount, when combined with costs incurresl in
prior months, is sufficient when excluded from the family's
income to reduce such family’s income below the applicable
income limitation described in paragraph (1). The amount of
State expenditures for which medical assistance is available
under subsection (a)1) will be reduced by amounts paid to the
State pursuant to this subparagraph.”
(b) ConrormMING AMENDMENT.—Section 1902(a)(17) (42 U.S.C.
1396a(a)17)) is amended by inserting after “insurance Premiums”
“, payments made to the State under section 1903(f}2)(B),”.

SEC. 4724. OPTIONAL STATE MEDICAID DISABILITY DETERMINATIONS
INDEPENDENT OF THE SOCIAL SECURITY ADMINISTRATION.

(a) IN GENERAL.—Section 1902 (42 U.S.C. 1396a) as amended by
this title, is further amended by adding at the end the following new
subsection:

“(v)(1) A State plan may provide for the making of determinations
of disabilit{r or blindness for the purpose of determining eligibility
for medical assistance under the State plan by the single State
agency or its designee, and make medical assistance available to
individuals whom it finds to be blind or disabled and who are
determined otherwise eligible for such assistance during the period
of time prior to which a final determination of disability or blind-
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ness is made by the Social Security Administration with respect to
such an individual. In making such determinations, the State must
apply the definitions of disability and blindness found in section
1614(a) of the Social Security Act.”.

Subpart C—Health Maintenance Organizations

SEC. 4731. REGULATION OF INCENTIVE PAYMENTS TO PHYSICIANS.

(a) PaySICIAN PayMENT PLan.—Section 1903(m)(2)A) (42 U.S.C.
1396b(m)2)(A)) as amended by this title is further amended—

(1) by striking *, and”" at the end of clause (viii) and inserting
a semicolon;

(2) by striking the period at the end of clause (ix) and insert-
iﬂg ﬂ; and"; ﬂ..l'ld

(3) by adding at the end the following new clause:

“(x) any physician incentive plan that it operates meets the
requirements described in section 1876(iX8).”.

(b) REPEAL oF PROHIBITION AGAINST PHYsICIAN INCENTIVE PAy-
MENTS.—Section 1128A(b)(1) (42 U.S.C. 1320a-Ta(b)(1)) is—

(1) REPEAL OF PROHIBITION.—Section 1128A(b)X1) (42 U.S.C.
1320a-Ta(bX1)) is amended by striking “or an entity with a
contract under section 1903(m)”.

(2) PENnAvLTIES.—Section 1903(m)(5)(A) (42 US.C.
1396b(m)5)(A)) is amended—

(A) by striking “or” at the end of clause (iii);
(B) by adding “or” at the end of clause (iv); and
(C) by adding at the end the following new clause:

“(v) fails to comply with the requirements of section
1876(1)(8),”.

(c) EFFEcTivE DATE.—The amendments made by subsections (a) 42 USC 1396b
and (b)(2) shall apply with res to contract years beginning on or note.
after January 1, 1992, and the amendments made by subsection
(bX1) shall take effect on the date of the enactment of this Act.

SEC. 4732. SPECIAL RULES.

(a) WAIVER OF 75 PERCENT RULE ror Pusric ENTITIES.—Section
1903(m)2)D) (42 U.S.C. 1396b(m)2XD)) is amended by striking “(i)
special circumstances warrant such modification or waiver, and (ii)”.

(b) ExTENDING SpPECIAL TREATMENT T0 MEDICARE COMPETITIVE
MebicAL PLANS. —

(1) 6-MONTH MINIMUM ENROLLMENT PERIOD OPTION.—Section
1902(e)(2)XA) (42 U.S.C. 1396a(e)(2)(A)) is amended by inserting
“or with an eligible organization with a contract under section
1876 after “1903(m)}2XA)".

(2) ENROLLMENT LOCK-IN.—Section 1903(m)(2)F){i) (42 U.S.C.
1396b(m)(2)(F)(i)) is amended—

(A) by striking ‘“(G) or” and inserting ‘“(G),”, and

(B) adding at the end the following: “or with an eligible
organization with a contract under section 1876 which
meets the requirement of subparagraph (A)(ii), or”.

(¢) AuroMATIC 1-MONTH REENROLLMENT FOR SHORT PERIODS OF
INeLIGIBILITY. —Section 1903(m)(2) is amended by adding at the end
the following new subparagraph:

“(H) In the case of an individual who—

“(i) in a month is eligible for benefits under this title and
enrolled with a health maintenance organization with a con-
tract under this paragraph,
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“(ii) in the next month (or in the next 2 months) is not eligible
for such benefits, but
“(iii) in the succeeding month is again eligible for such
benefits,
the State plan, subject to subparagraph (A)vi), may enroll the
individual for that succeeding month with the health maintenance
organization described in clause (i) if the organization continues to
have a contract under this paragraph with the State.”.
(d) ELiMINATION OF PROVISIONAL QUALIFICATION FOR HMOs.—
Section 1903(m) is amended—
(1) in paragraph (2)(A)i), by striking “(or the State as au-
thorized by paragraph (3))”, and
(2) by striking paragraph (3).
(e) EFFECTIVE DATE.—The amendments made by this section shall
take effect on the date of the enactment of this Act.

SEC. 4733. EXTENSION AND EXPANSION OF MINNESOTA PREPAID MEDIC-
AID DEMONSTRATION PROJECT.

Section 507 of the Family Support Act of 1988 is amended—
(1) by striking “1991” and inserting “1996"; and
(2) by striking the period at the end and inserting the follow-
ing: “, and shall amend such waiver to permit the State to
expand such demonstration project to other counties if the
amount of medical assistance provided under title XIX of such
Act after such expansion will not exceed the amount of medical
assistance provided under such title had the project not been
expanded to other counties.”.

SEC. 4734. TREATMENT OF CERTAIN COUNTY-OPERATED HEALTH INSUR-
ING ORGANIZATIONS.

Section 9517(c) of the Consolidated Omnibus Budget Reconcili-
ation Act of 1985 is amended—

(1) in paragraph (2)(A), by inserting “and in paragraph (3)"
after “subparagraph (B)”, and
(2) by adding at the end the following new paragraph:

“(3XA) Subject to subparagraph (C), in the case of up to 3 health
insuring organizations which are described in subparagraph (B),
which first become operational on or after Janum-{' 1, 1986, and
which are designated by the Governor, and approved by the Legisla-
ture, of California, the amendments made by pa.ragrapﬁ (1) shall not

apply.
P(g) A health insuring organization described in this subpara-
graph is one that—

“(i) is operated directly by a public entity established by a
county government in the State of California under a State
enabling statute;

“(ii) enrolls all medicaid beneficiaries residing in the county
in which it operates;

“(iii) meets the requirements for health maintenance
organizations under the Knox-Keene Act (Cal. Health and
Safety Code, section 1340 et seq.) and the Waxman-Duffy Act
(Cal. Welfare and Institutions Code, section 14450 et seq.);

“{iv) assures a reasonable choice of providers, which includes
providers that have historically served medicaid beneficiaries
and which does not impose any restriction which substantially
impairs access to covered services of adequate quality where
medically necessary;
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“(v) provides for a payment adjustment for a disproportionate
share hospital (as defined under State law consistent with
section 195.3 of the Social Security Act) in a manner consistent
with the requirements of such section; and

“(vi) provides for payment, in the case of childrens’ hospital
services provided to medicaid beneficiaries who are under 21
years of age, who are children with special health care needs
under title V of the Social Security Act, and who are receiving
care coordination services under such title, at rates determined
by the California Medical Assistance Commission.

“(C) Subparagraph (A) shall not apply with respect to any period
for which theagcretary of Health and Human Services determines
that the number of medicaid beneficiaries enrolled with health
insuring organizations described in subparagraph (B) exceeds 10
percent of the number of such beneficiaries in the State of
California.

“(D) In this paragraph, the term ‘medicaid beneficiary’ means an
individual who is entitled to medical assistance under the State plan
under title XIX of the Social Security Act, other than a qualified
medicare beneficiary who is only entitled to such assistance because
of section 1902(a)(10XE) of such title.”.

Subpart D—Demonstration Projects and Home and
Community-Based Waivers

SEC. 4741. HOME AND COMMUNITY-BASED WAIVERS.

(a) TREATMENT OF RooM AND BoARD.—(1) Subsections (cX1) and
(d)X1) of section 1915 (42 U.S.C. 1396n) are each amended by adding
at the end the following: “For rurpoaes of this subsection, the term
‘room and board’ shall not include an amount established under a
method determined by the State to reflect the portion of costs of
rent and food attributable to an unrelated personal caregiver who is
residing in the same household with an individual who, but for the
assistance of such caregiver, would require admission to a hospital,
?aur%ségg’ facility, or intermediate care facility for the mentally re-

(b) ApsustmMENT TO 1915(d) CEiLing To TAKE INTO ACCOUNT THE
AppeEp Costs or OBRA 87.—Section 1915(d)5)BXiv) (42 U.S.C.
1396n(d)(5)(B)iv)) is amended by striking “this title” the first place it
appears and msertmg “this title whose provisions become effective
on or after such date”.

SEC. 4742. TIMELY PAYMENT UNDER WAIVERS OF FREEDOM OF CHOICE
OF HOSPITAL SERVICES.

(a) INn GENERAL.—Section 1915(b)4) (42 U.S.C. 1396n(b)4)) is
amended by inserting before the period at the end the following:
“and if providers under such restriction are paid on a timely basis in
the same manner as health care practitioners must be paid under
section 1902(a)37)A)”.

(b) ErrecTIvE DATE.—The amendment made by subsection (a) 42 USC 13%n
shall take effect as of the first calendar quarter beginning more note.
than 30 days after the date of the enactment of this Act.

(c) TREATMENT OF PERSONS WiTH MENTAL RETARDATION OR A RE-
LATED CoNDITION IN A DECERTIFIED FACILITY. —

(1) IN GENERAL.—Section 1915(c)7) (42 U.S.C. 1396n(c)T)) is
amended by adding at the end the following new subparagraph:
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“(C) In making estimates under paragraph (2)(D) in the case of a
waiver to the extent that it applies to individuals with mental
retardation or a related condition who are resident in an intermedi-
ate care facility for the mentally retarded the participation of which
under the State plan is terminated, the State may determine the
average per capita expenditures that would have been made in a
fiscal year for those individuals without regard to any such termi-
nation.”.

(2) ErrecTIVE DATE.—The amendment made by paragraph (1)
shall apply as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1981, but shall only apply to
facilities the participation of which under a State plan under
title XIX of the Social Security Act i§ terminated on or after the
date of the enactment of this Act.

(d) Score or REspiTE CARE.—

(1) IN GENERAL.—Section 1915(c)(4) is amended by adding at
the end the following:

“Except as provided under paragraph (2)(D), the Secretary may not
restrict the number of hours or days of respite care in any period
which a State may provide under a waiver under this subsection.”.

(2) EFFecTIVE DATE.—The amendment made by paragraph (1)
shall apply as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1981.

(e) PERMITTING ADJUSTMENT IN ESTIMATES TO TAKE INTO ACCOUNT
PrEADMISSION SCREENING REQUIREMENT.—In the case of a waiver
under section 1915(c) of the Social Security Act for individuals with
mental retardation or a related condition in a State, the Secretary of
Health and Human Services shall permit the State to adjust the
estimate of average per capita expenditures submitted under para-
graph (2)(D) of such section, with respect to such expenditures made
on or after January 1, 1989, to take into account increases in
expenditures for, or utilization of, intermediate care facilities for the
mentally retarded resulting from implementation of section
1919(e)TXA) of such Act.

SEC. 4744. PROVISIONS RELATING TO FRAIL ELDERLY DEMONSTRATION
PROJECT WAIVERS.

(a) ExpansioN oF Warvers.—Section 9412(b) of the Omnibus
Budget Reconciliation Act of 1986 is amended—

(1) in paragraph (1), by striking “10” and inserting “15"; and

(2) by adding at the end the following new paragraph:

“(3) In the case of an organization receiving an initial waiver
under this subsection on or after October 1, 1990, the Secretary
(at the request of the organization) shall not require the
organization to provide services under title XVIII of the Social
Security Act on a pltated or other risk basis during the first 2
years of the waiver.

(b) APPLICATION OF SPoUSAL IMPOVERISHMENT RuLEs.—(1) Section
1924(a) (42 U.S.C. 1396r-5(a)) is amended by adding at the end the
following new paragraph:

“(5) APPLICATION TO INDIVIDUALS RECEIVING SERVICES FROM
ORGANIZATIONS RECEIVING CERTAIN waIveErs.—This section ap-
plies to individuals receiving institutional or noninstitutional
services from any organization receiving a frail elderly dem-
onstration project waiver under section 9412(b) of the Omnibus
Budget Reconciliation Act of 1986.”
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(2) Section 9412(b) of the Omnibus Budget Reconciliation Act of
1986, as amended by subsection (a), is amended by adding at the end
the followmg new paragraph:

“(4) Section 1924 of the Social Security Act shall apply to any
individual receiving services from an organization receiving a
waiver under this subsection.”

SEC. 4745. DEMONSTRATION PROJECTS TO STUDY THE EFFECT OF 42 USC 1396a
ALLOWING STATES TO EXTEND MEDICAID COVERAGE TO note.
CERTAIN LOW-INCOME FAMILIES NOT OTHERWISE QUALI-
FIED TO RECEIVE MEDICAID BENEFITS.

(a) DEMONSTRATION PROJECTS.—

(1) IN GeNERAL.—(A) The Secretary of Health and Human
Services (hereafter in this section referred to as the “Sec-
retary”’) shall enter into agreements with 3 and no more than 4
States submitting applications under this section for the pur-
pose of conducting demonstration projects to study the effect on
access to, and costs of, health care of eliminating the categorical
eligibility requirement for medicaid benefits for certain low-
income individuals.

(B) In entering into agreements with States under this section
the Secretary shall provide that at least 1 and no more than 2 of
the projects are conducted on a substate basis.

(2) ReQUIREMENTS.—(A) The Secretary may not enter into an
agreement with a State to conduct a project unless the Sec-
retary determines that—

(i) the project can reasonably be expected to improve
access to health insurance coverage for the uninsured;

(ii) with respect to projects for which the statewideness
requirement has not been waived, the State provides, under
its plan under title XIX of the Social Security Act, for
eligibility for medical assistance for all individuals de-
scribed in subparagraphs (A), (B), (C), and (D) of paragraph
(1) of section 1902(1) of such Act (based on the State’s
election of certain eligibility options the highest income
standards and, based on the State’s waiver of the applica-
tion of any resource standard);

(iii) eligibility for benefits under the project is limited to
individuals in families with income below 150 percent of the
income official poverty line and who are not individuals
meiving benefits under title XIX of the Social Security

(iv) if the Secretary determines that it is cost-effective for
the project to utilize employer coverage (as described in
section 1925(b)4)D) of the Social Security Act), the project
must require an employer contribution and benefits under
the State plan under title XIX of such Act will continue to
be made available to the extent they are not available
under the employer coverage;

(v) the project provides for coverage of benefits consistent
with subsection (b); an:

(vi) the project only imposes premiums, coinsurance, and
other cost-sharing consistent with subsection (c).

(B) The Secretary may waive the requirements of clause (ii) of
this paragraph with respect to those projects described in
subparagraph (B) of paragraph (1).
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(3) PERMISSIBLE RESTRICTIONS.—A project may limit elig'lblhty
to individuals whose assets are valued below a level specified
the State. For this purpose, any evaluation of such assets shaﬂ
be made in a manner consistent with the standards for valu-
ation of assets under the State plan under title XIX of the Social
Security Act for individuals entitled to assistance under part A
of title IV of such Act. Nothing in this section shall be construed
as requiring a State to provide for eligibility for individuals for
months before the month in which such eligibility is first
established.

(4) EXTENSION OF ELIGIBILITY.—A project may provide for
extension of eligibility for medical assistance for individuals
covered under the project in a manner similar to that provided
under section 1925 of the Social Security Act to certain families
receiving aid pursuant to a plan of the State approved under
part A of title IV of such Act.

(5) WAIVER OF REQUIREMENTS.—

(A) IN cENERAL.—Subject to subparagraph (B), the Sec-
retag' may waive such requirements of title XIX of the
Social Security Act (except section 1903(m) of the Social
Security Act) as may be required to provide for additional
coverage of individuals under projects under this section.

(B) NoNwAIvABLE PRrOVISIONS.—Except with respect to
those projects described in subparagraph (B) of parair
(1), the Secretary may not waive, under sub (A),
the statewideness requirement of section 190! (a)(l} of the
Social Security Act or the Federal medical assistance
percentage specified in section 1905(b) of such Act.

(b) BENEFITS.—

(1) INn cENERAL.—Except as provided in this subsection, the
amount, duration, and scope of medical assistance made avail-
able under a project shall be the same as the amount, duration,
and scope ofp such assistance made available to individuals
entitled to medical assistance under the State plan under sec-
tion 1902(a)(10)XA)i) of the Social Security Act.

(2) LiMITS ON BENEFITS.—

(A) Requirep.—Except with respect to those projects de-
scribed in subparagraph (B) of paragraph (1), no medical
assistance shailm be made available under a project for
nursing facility services or community-based long-term care
services (as defined by the Secretary) or for pregnancy-
related services. No medical assistance shall be made avail-
able under a project to individuals confined to a State
correctional facility, county jail, local or county detention
center, or other State institution.

(B) PerMissiBLE.—A State, with the approval of the Sec-
retary, may limit or otherwise deny eligibility for medical
assistance under the project and may limit coverage of
items and services under the project, other than early and
periodic screening, diagnostic, and treatment services for
children under 18 years of age.

(3) Usk oF UTILIZATION CONTROLS.—Nothing in this subsection
shall be construed as limiting a State’s authority to impose
controls over utilization of services, including preadmission
requirements, managed care provisions, use of preferred provid-
ers, and use of second opinions before surgical procedures.

(c) PrREMIUMS AND COST-SHARING.—
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(1) NONE FOR THOSE WITH INCOME BELOW THE POVERTY LINE.—
Under a project, there shall be no premiums, coinsurance, or
other cost-sharing for individuals whose family income level
does not exceed 100 percent of the income official poverty line
(as defined in subsection (g)(1)) applicable to a family of the size
involved.

(2) LiMIT FOR THOSE WITH INCOME ABOVE THE POVERTY LINE.—
Under a project, for individuals whose family income level
exceeds 100 percent, but is less than 150 percent, of the income
official poverty line applicable to a family of the size involved,
the monthly average amount of premiums, coinsurance, and
other cost-sharing for covered items and services shall not
exceed 3 percent of the family’s average gross monthly earn-
ings.

(g‘g) IncoME DETERMINATION.—Each project shall provide for
determinations of income in a manner consistent with the
methodology used for determinations of income under title XIX
of the Social Security Act for individuals entitled to benefits
under part A of title IV of such Act.

(d) DuraTioN.—Each project under this section shall commence
not later than July 1, 1991 and shall be conducted for a 3-year
g:(;irod; except that the Secretary may terminate such a project if the

€ determines that the project is not in substantial compli-
ance with the requirements of this section.

(e) Limrts oN EXPENDITURES AND FUNDING.—

(1) In ceNErRAL.—(A) The Secretary in conducting projects
shall limit the total amount of the Federal share of benefits
paid and expenses incurred under title XIX of the Social Secu-
rity Act to no more than $12,000,000 in each of fiscal years 1991,
iBQﬁ' and 1993, and to no more than $4,000,000 in fiscal year

(B) Of the amounts appropriated under subparagraph (A), the
Secretary shall provide that no more than one-third of such
amounts shall be used to carry out the projects described in
paragraph (1)(B) of subsection (a) (for which the statewideness

uirement has been waived).

(2) No FUNDING OF CURRENT BENEFICIARIES.—No funding shall
be available under a ai)roject with respect to medical assistance
provided to individuals who are otherwise eligible for medical
assistance under the plan without regard to the project.

(3) No INCREASE IN FEDERAL MEDICAL ASSISTANCE PERCENT-
AGE—Payments to a State under a project with respect to
expenditures made for medical assistance made available under
the project may not exceed the Federal medical assistance
percentage (as defined in section 1905(b) of the Social Security
Act) of such expenditures.

(f) EvALUATION AND REPORT.—

(1) EvavvaTions.—For each project the Secretary shall pro-
vide for an evaluation to determine the effect of the project with
respect to—

(A) access to, and costs of, health care,
(B) private health care insurance coverage, and
(C) premiums and cost-sharing.

(2) ReporTs.—The Secretary shall prepare and submit to Con-
gress an interim report on the status of the projects not later
than January 1, 1993, and a final report containing such sum-
mary together with such further recommendations as the Sec-

39-1940-901-20: QL3 Part 2
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ist&ry may determine appropriate not later than January 1,
(g) D